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Defendants Clark Hill and David Beauchamp’s motion in limine is premature, 

incorrectly assumes that Rule 807 is the sole basis on which these documents will be 

admitted, and should be denied without prejudice until trial. 

Defendants seek to exclude powerful evidence—near-daily journals kept by 

Mr. Chittick throughout the relevant time period and letters he wrote shortly before 

his suicide, to his ex-wife, his sister, and investors in DenSco Investment Corporation, 

which contradict direct testimony of Clark Hill lawyers.  At this stage, the Court 

cannot possibly decide under Rule 807 whether the written statements at issue have 

“sufficient guarantees of trustworthiness” because the Rule requires the Court to 

“consider[] the totality of circumstances under which it was made and evidence, if 

any, corroborating the statement.”  Ariz. R. Evid. 807(a)(2).  The Court could only 

assess the totality of circumstances and any corroborating evidence at trial (and 

certainly not in the midst of discovery). 

The Motion’s substantive, fatal flaw, however, is that Clark Hill’s premise for 

exclusion incorrectly assumes that the evidence at issue can be admitted only under 

Rule 807’s residual hearsay exception.  The Receiver gave notice that it would proffer 

portions of the journals and letters under Rule 807 because Rule 807, unlike other 

rules of evidence, requires that a “proponent gives an adverse party reasonable notice 

of the intent to offer the statement.”  Ariz. R. Evid. 807(b).  Rule 807 is implicated, 

however, only if no other rule of evidence applies. 

The Documents are admissible under other rules of evidence in addition to 

Rule 807 that are not part of Clark Hill’s motion in limine, even though the motion (at 

1) seeks to “exclude [them] from evidence.”  As one significant example, Clark Hill 

and Beauchamp repeatedly have relied on purported oral statements of Mr. Chittick as 

essentially the only evidence for critical pieces of their story.  Plaintiff can “attack[]” 

those supposed oral statements “by any evidence that would be admissible for those 

purposes if the declarant”—here Chittick—“had testified as a witness,” including 
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Chittick’s inconsistent prior writings in his journals and pre-suicide letters.  Ariz. R. 

Evid. 806. 

Admissibility cannot be decided in a single-shot motion, and cannot be decided 

finally at this time.  The Court should deny the Motion. 

I. BACKGROUND NECESSARY TO DENY THIS MOTION1 

A. A Core Issue in the Case Demonstrates the Significance of the 
Disputed Documents. 

For purposes of the motion in limine, the Court may focus on a core issue in 

this case:  whether Clark Hill terminated its representation of DenSco in May 2014 

when Clark Hill claims it first learned that DenSco and Denny Chittick were selling 

securities without disclosing material facts about the business.  This is a core issue, 

because whatever other disputes exist, even Clark Hill’s expert witness, Scott Rhodes, 

testified that Clark Hill had a mandatory duty to terminate its representation in May 

2014, and it would violate the standard of care if it did not withdraw.  (See Ex. A, 

Rhodes Dep. Transcript at pp. 181:21-187:2.)  Without a withdrawal from the 

representation at that time, Clark Hill would unquestionably be aiding and abetting its 

client in committing securities fraud. 

Defendant Beauchamp, a Clark Hill lawyer, has given inconsistent testimony 

that he orally terminated the representation in May 2014.  (E.g., Receiver SOF ¶¶ 352, 

359, SOF Ex. 6, Beauchamp Dep. Transcript at pp.195:15-196:10.)  Aside from 

Beauchamp’s self-serving testimony, all the evidence goes the other way.  There is 

not one document—not a letter, note, memo, email, anything—in the file about 

termination.  Beauchamp testified that he terminated DenSco because Chittick refused 

to make a written disclosure in a new Private Offering Memorandum (POM) of a 

                                                 
1 For relevant background, the Receiver refers to the April 12, 2019 Statement 

of Facts (“Receiver SOF ¶ __”) filed in support of the Motion for Determination that 
Plaintiff Has Made a Prima Facie Case and will refer to exhibits therein (“SOF Ex._”) 
to avoid duplication. 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

 

- 3 - 

fraud committed against DenSco and a forbearance agreement concerning over 

$30,000,000 of DenSco loans.  Yet, there is not a completed 2014 POM in the file for 

Denny Chittick to reject, and there is no email even sending the incomplete draft copy 

of a 2014 POM to Chittick.  (See Receiver SOF ¶¶ 358-361.) 

Clark Hill’s file does not confirm either a meeting or telephone call between 

Chittick and Beauchamp on termination.  (Id.)  There is no billing description of a 

meeting, and David Beauchamp, who routinely made notes of telephone calls for his 

files, has no notes for this meeting.  (See Receiver SOF ¶¶ 358-361 and SOF Ex. 6, 

Beauchamp Dep. Transcript at pp. 158:9-161:24; 180:7-183:22; 195:11-199:14.)  

Clark Hill continued billing DenSco for work for two months after the alleged 

termination of DenSco, and represented DenSco for several months before his death 

on an Arizona Financial Security Department matter.  Beauchamp’s communications 

with Chittick after May 2014 never mention the termination.  The Clark Hill DenSco 

client file for its securities work was not closed until after this lawsuit was filed in 

2017, and only when Plaintiff asked for documents evidencing the closing of the file.  

(Receiver SOF ¶¶ 360-361.) 

Sometimes the most compelling evidence is the total lack of evidence 

corroborating an event when documentation would be expected.  A general counsel/ 

risk manager of a major national law firm would not fail to put in writing the 

termination of a client who was committing securities fraud and using an outdated 

2011 POM prepared by the firm.  A general counsel/risk manager of a major national 

firm would certainly want to do a “noisy” withdrawal, advising investors that Clark 

Hill no longer represents DenSco and the 2011 POM cannot be relied upon.  (See, Ex. 

A, Rhodes Dep. Transcript at pp. 96:21-101:18.)  Beauchamp testified he talked to the 

general counsel before the termination; the general counsel has no memory of it.  (See 

also Ex. D, Beauchamp Dep. Transcript at 197:13-25, 199:10-24.) 
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The only back-up for Clark Hill’s litigation-era termination claim is 

Beauchamp’s uncorroborated descriptions of oral statements of Chittick.  (E.g.,2 Ex. 

D, Beauchamp Dep. Transcript  at 196:18-197:3 (stating that “Denny had indicated he 

was already in consultation with other securities counsel” to explain why there was 

not a termination letter); 197:18-21 (stating that “Denny had said, ‘Don’t bother, don’t 

send me a letter.  I’m looking for other counsel’” to explain why there was no note, no 

calendar entry or a “single piece of writing” supporting Beauchamp’s story).  When 

told during his deposition that “[w]e are going to go in and argue you are making it 

up. Is there something you can give us that would show you met with him and had 

this conversation?,” Beauchamp answered, “I know I met with him. I know I had this 

conversation with him.” (See Ex. D, Beauchamp Dep. Transcript at pp. 209:24-210:7) 

B. The Documents Contain Contemporaneous Statements of the Sole 
Individual at DenSco Who Can Describe the Work Clark Hill and 
Beauchamp Did or Did Not Do. 

The Documents tell a different story from Beauchamp’s testimony.  Denny 

Chittick was the sole shareholder, officer and employee of DenSco.  When the 

Receiver was appointed and became the custodian of the DenSco corporate records, 

the Receiver discovered within the computerized corporate records a corporate journal 

kept by Chittick.  At a later time, the Receiver discovered within the Estate documents 

parts of a second personal journal that Chittick kept.  (See Receiver SOF ¶ 373, SOF 

Ex. 38, 72, 82 and 136.) 

Prior to his suicide in late July 2016, Chittick wrote letters.  He drafted a letter 

to DenSco’s investors that he did not send but left with his sister, Shawna Heuer, 

nick-named “Iggy” by Chittick.  (See Receiver SOF ¶325, SOF Ex. 38 and 138.)  

Chittick left a letter to Iggy, and a letter to his ex-wife, Ranasha Chittick.  (See Ex. B, 

                                                 
2 There are many examples throughout Beauchamp’s deposition in which his 

sole support for the occurrence of key events is his deposition-date recollection of Mr. 
Chittick’s oral statements.  See Ex. D, Beauchamp Dep. at 205-06; 212:13-16; 226:4-
7; 290:11-14; 295:10-19; 301:18-25; 78-99; 343:3-13; 379:25-380:3. 
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Chittick letter to his ex-wife Ranasha Chittick.)  Within all of these documents are 

statements that relate to what Clark Hill did and did not do in this case, as well as 

provide links in the chronology of the story.  For example, we can pinpoint the exact 

day Chittick learned that Menaged’s cousin defrauded him because Chittick journaled 

it in his personal journals on November 23, 2013.  (“I didn’t go to bed last night until 

3 am or after.  I discovered I am in second position on more than ½ the properties I’ve 

lent to Scott on.”)  (See Ex. C at CH_EstateSDT_025547.0080).) 

The journals include information that significantly undercuts the credibility of 

Beauchamp’s otherwise uncorroborated (and inconsistent) testimony regarding Clark 

Hill’s supposed termination of DenSco in May 2014, among other issues.  (See, e.g., 

Ex. D, Beauchamp Dep. Transcript at pp. 214:15-218:12 asking about journal entries 

and how they don’t mention termination.)  At the same time, the journal entries 

corroborate what the other documents in the case indicate: that Beauchamp and Clark 

Hill continued representing DenSco well past May 2014.  (See, e.g., Receiver SOF 

¶ 360 (listing documents showing that Clark Hill continued the representation after 

May 2014; SOF Ex. 23-25, 27-29, 30-32, 77-78, 86, 91, 169-172(Receiver’s First 

Suppl. 807(b) Notice) ¶¶ 29-30 (noting “time is running out on updating the private 

placement memorandum and notifying my investors” and that “[a]s long as 

[Beauchamp] doesn’t bug me . . . we are doing the right thing”); ¶¶ 32-33 (regarding a 

March 2015 lunch where Beauchamp “my attorney want[ed] to meet.  He gave me a 

year to straighten stuff out. We’ll see what pressure I’m under to report now.”) 

The documents that Clark Hill would like to exclude consist of Chittick  

statements that corroborate the already existing evidence that Clark Hill did not 

terminate DenSco, but aided and abetted a securities fraud and a breach of fiduciary 

duty 

C. Procedural Status of Case. 

The deadline for the completion of all discovery is four months away, on 

October 18, 2019.  The deadline to propound discovery is two months away, on 
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August 16, 2019.  Depositions are ongoing.  The Receiver has asked for trial to be set 

in March or April 2020.   

II. ARGUMENT 

A. Defendants’ Pre-trial, Pre-discovery Cutoff Motion in Limine Is 
Premature. 

A motion in limine “should not, except upon a clear showing of non-

admissibility, be used to reject evidence.”  Berger v. Super. Ct., 108 Ariz. 396, 397 

(1972).  Accordingly, motions in limine need not be decided before trial if “the court 

determines the particular issue of admissibility is better considered at trial.”  Ariz. R. 

Civ. P. 7.2(d); accord Zimmerman v. Shakman, 204 Ariz. 231, 235 ¶ 12 (App. 2003) 

(“A pretrial motion in limine is generally used as a substitute for evidentiary 

objections at trial.”).  This is especially true when admissibility turns on 

circumstances that will be developed at trial.  See, e.g., E.E.O.C. v. Fargo Assembly 

Co., 142 F. Supp. 2d 1160, 1161 (D.N.D. 2000) (noting the court’s “general 

reluctance to grant broad motions in limine . . . because ‘a court is almost always 

better situated during the actual trial to assess the value and utility of evidence,’” and 

stating that “[w]aiting to resolve such issues is especially appropriate when the 

motions turn on facts to be developed at trial” (citations omitted)). 

Admissibility under Rule 807 is just the sort of evidentiary inquiry that is best 

conducted at trial.  Rule 807 permits the admission of a hearsay statement if it is 

(1) “supported by sufficient guarantees of trustworthiness—after considering the 

totality of circumstances under which it was made and evidence, if any corroborating 

the statement”; and (2) the statement “is more probative on the point for which it is 

offered than any other evidence that the proponent can obtain through reasonable 

efforts.”  Ariz. R. Evid. 807(a).  Those are both questions that depend on a “fact-

intensive, multi-factor inquiry” of the particular statements offered, the purpose for 

which they offered, and the “totality of circumstances” surrounding those particular 

statements.  See Martin v. Finley, No. 3:15-CV-1620, 2019 WL 1473430, at *2 (M.D. 
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Pa. Apr. 3, 2019) (concluding it would be “premature” to rule on a motion in limine to 

determine admissibility under Rule 807). 

Defendants ask the Court to exclude the Documents wholesale based on this 

single-shot motion without the “totality of circumstances” available.  But, Rule 807(a) 

concerns the admission of “statements,” not whole documents.  The Court must 

examine the “equivalent circumstantial guarantees of trustworthiness” in the context 

of each statement sought to be admitted, not the Documents as a whole.  See 

Williamson v. United States, 512 U.S. 594, 599 (1994) abrogated on other grounds by 

Crawford v. Washington, 541 U.S. 36 (2004) (holding in related hearsay context that 

the Rule’s use of the word “statement” refers to particular statements in a confession, 

not the whole confession).  Clark Hill’s arguments, however, are broadly aimed at the 

Documents as a whole.  Although Clark Hill cherry-picks specific statements from the 

Documents as examples (e.g., at 12-13), the Motion ultimately urges the Court (at 17) 

to “exclude from evidence the Journals and Letters identified in the Notices,” without 

specifying which statements. 

The prematurity and the overlooked evidentiary complexity of Clark Hill’s 

motion in limine is illustrated by the following examples.  As noted above, during the 

litigation, Clark Hill began claiming that it terminated its representation of DenSco in 

May 2014 after it learned that Mr. Chittick was committing securities fraud.  (See 

Receiver SOF ¶ 358.)  This litigation-era contention follows a series of inconsistent 

claims about termination that began after Chittick’s death during the Arizona 

Corporation Commission Securities Division’s investigation of securities law 

violations.  (Id. ¶¶ 350-358).  It also is essentially supported solely by Beauchamp’s 

self-serving testimony.  Particular statements in the Documents, in conjunction with 

corroborating documents, however, contradict Beauchamp. 

In March 2015—supposedly after the termination of the attorney-client 

relationship—Clark Hill’s lawyer, Beauchamp, arranged for a lunch meeting with 

Chittick.  In an email to Chittick, Beauchamp asked “to meet for coffee or lunch” and 
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he stated that he had “stopped calling you about how things were going,” that he had 

“wanted to try to protect [Chittick] as much as [he] could,” that he had intended to 

contact him multiple times but “kept putting it off,” and that Beauchamp was hoping 

that Chittick would “still work with” him.  (Id. ¶ 297.)   

In his deposition, Beauchamp testified about the lunch meeting.  He stated that 

he talked with Mr. Chittick about the “securities stuff” and that he “would really like 

to know how the forbearance is going.  Is it working out?”  (Ex. D, Beauchamp Dep. 

at pp.225:8-226:10.).  Beauchamp states Chittick did say “yes, it is,” and Beauchamp 

told him to “give yourself more time.”  According to Beauchamp, when he asked who 

he was using as securities counsel, Chittick got up and left.  (Id. at 226:4-7.) 

Chittick’s corporate journal for March 13 and March 24, 2015, has a different 

recollection of the meeting.  In his journal on March 13, 2015, Chittick writes “I got 

an e-mail from Dave my attorney wanting to meet.  He gave me a year to straighten 

stuff out.  We’ll see what pressure I’m under to report now.”  (Receiver SOF ¶ 301.)  

On March 24, 2015, Chittick writes: 
I had lunch with Dave Beauchamp.  I was nervous he was going to put a lot 
of pressure on me.  However, he was thrilled to know where we were at and 
I told him by April 15th, we’ll be down to 16 properties with seconds on 
them, and by the end of June we hope to have all the retail houses sold by 
then and just doing wholesale.  He said he would give me 90 days.  I just 
hope we can sell them all by then and darn near be done with it.  I’m going 
to slow down the whole memorandum process too.  Give us as much time 
as possible to get things in better order. 

(Id. ¶ 303, SOF Ex. 136 at RECEIVER_000102.) 

As explained below, these kinds of corporate journal statements can be 

admitted as business records of events, or as statements against pecuniary or penal 

interest (he is selling securities without material disclosures), or to contradict and 

impeach what David Beauchamp says the declarant Chittick said under Rule 806, or 

as a residual hearsay exception.  As to Rule 807, there is unquestionable 

corroboration: The meeting took place, the recollections of Beauchamp and Chittick 

overlap in part as they both say they talked about the workings of the forbearance 
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agreement, and there are contemporaneous emails, including one in which Chittick 

states, “I figure it’s a miracle he left me alone this long!” (See Receiver SOF ¶¶ 299-

300.)  As to trustworthiness, aside from the corroborating documents, Chittick has no 

motive to lie when recording the lunch event in his corporate journal on March 24, 

2015, and as noted it is a statement against pecuniary interest as he is admitting in 

essence securities fraud. 

Another example is Beauchamp’s testimony that he told Mr. Chittick that he 

had to disclose material facts to the investors, and Mr. Chittick told him that he had 

orally disclosed to the investors.  In the Iggy Letter, Mr. Chittick states the exact 

contrary view:  “I talked Dave my attorney in to [sic] allowing me to continue without 

notifying my investors.  Shame on him.  He shouldn’t have allowed me.  He even told 

me once I was doing the right thing.”  (Receiver SOF ¶ 327.)  In his unsent letter to 

the investors, Mr. Chittick says: “I have 100 investors.  I had no idea what everyone 

would do or want to do or how many would just sue, justifiably.  I also feared that 

there would be a classic run on the bank . . . . I truly believed we had a plan that 

would allow me to continue to operate . . . . David blessed this course of action.  We 

signed this workout agreement and began executing it.”  (Id. ¶ 325.)  These statements 

are admissible under Rule 806 to impeach statements that Mr. Beauchamp says 

Chittick made to him.  Moreover, these letters were given to the two standard of care 

experts Clark Hill has retained, and Plaintiff can ask why they ignored the letters in 

forming their opinions, and even introduce them in cross-examination.  The statement 

that “David blessed this course of action” is corroborated by substantial written 

evidence in the case, including Beauchamp’s own email (“I wanted to protect you as 

much as I could.  When I felt that your frustration had reached a very high level, I 

stopped calling you about how things were going so that you did not feel I was just 

trying to add more attorney’s fees”), Chittick’s emails, and the records of Clark Hill’s 

stalled efforts to revise the 2014 POM (see, e.g., Receiver SOF ¶¶ 286-294). 
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These two examples show that there is a “totality of circumstances” for each 

statement separate from the Documents as a whole, that the Court will have to 

consider at the appropriate time.  That time is not now, and the Court should deny the 

Motion as premature. 

B. Statements in the Documents May be Admissible at Trial Under 
Multiple Rules of Evidence in Addition to Rule 807. 

Defendants’ Motion fails on the merits because it wrongly assumes that Rule 

807 would be the only basis for admissibility at trial.  Several rules of evidence are 

applicable to the Documents, including Rule 807, and the Court should analyze 

statements in context at trial, after Plaintiff has been afforded a full opportunity to 

complete discovery.  Rule 807 is a residual exception; it comes into play only when 

other hearsay exceptions fail.  To the extent statements within the Documents fall 

short of a particular hearsay exception, the Court could still admit the statement under 

Rule 807.  For instance, the corporate journal could be admitted either as a business 

record or under Rule 807.  See, e.g., United States v. Laster, 258 F.3d 525, 529-30 

(6th Cir. 2001) (company records not admissible as business records because there 

was not a qualified witness to establish all elements of the business records exception, 

but were admissible under Rule 807); Burchfield v. State, 892 So. 2d 248, 253-54 

(Miss. Ct. App. 2004) (certain records lacked qualified witness but were admissible 

under residual exception), aff’d on different grounds, 892 So. 2d 191, 198-99 (Miss. 

2004). 

1. Rule 806 – Impeaching Defendants’ Use of Denny Chittick as 
a Declarant. 

Many of the statements in the Documents may be admissible to impeach Clark 

Hill and Beauchamp’s case. 

Rule 806, entitled “Attacking and Supporting the Declarant’s Credibility,” 

provides, in relevant part: 
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When a hearsay statement—or a statement described in Rule 801(d)(2)(C), 
(D), or (E)—has been admitted in evidence, the declarant’s credibility may 
be attacked, and then supported, by any evidence that would be admissible 
for those purposes if the declarant had testified as a witness.  The court may 
admit evidence of the declarant’s inconsistent statement or conduct, 
regardless of when it occurred or whether the declarant had an opportunity 
to explain or deny it. 

Ariz. R. Evid. 806. 

The Rule plainly applies to many statements in the Documents.  During 

deposition and in verified disclosures, Clark Hill and Beauchamp have often 

depended on their (convenient) recounting of what Chittick told them to prove key 

facts, such as whether Clark Hill withdrew its representation in May 2014 or if 

Beauchamp believed DenSco was making adequate disclosures to its investors before 

May 2014.  See, e.g., Ex. D, Beauchamp Dep. Transcript at pp. 78-79,196:18-197:3, 

197:18-21, 212:13-16; 226-228; 290:11-14, 295:10-19, 301:18-25, 343:3-13, 344:3-

78, 379:25-380; Receiver SOF ¶ 268.  If those statements are admitted, they would 

likely be admitted under Rule 801(d)(2)(D) as statements of an opposing party’s agent 

or employee. 

This is precisely the kind of scenario where Rule 806 comes into play.  See 

State v. Valencia, 186 Ariz. 493, 500 (App. 1996) (Rule 806 “specifically permits 

impeachment of a hearsay statement made by an absent declarant by any means which 

would have been permissible had the declarant been present and testified.”); United 

States v. Grant, 256 F.3d 1146, 1152-56 (11th Cir. 2001) (holding that Rule 806  

permitted defendant to introduce affidavit of co-conspirator to impeach police 

testimony that co-conspirator had incriminated defendant, and that it was reversible 

error to exclude the affidavit). Accordingly, under Rule 806 the Receiver can 

introduce “evidence of the declarant’s” (i.e., Chittick’s) “inconsistent statement[s].”  

These would include, for example, the numerous statements that are inconsistent with 

withdrawal and with the notion that Beauchamp was ever told or believed that Mr. 

Chittick was making disclosure to investors.   
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In short, the Receiver is entitled to present statements of Chittick that are 

contrary to what Beauchamp claims Chittick said.  Those are statement-by-statement 

specific evidentiary decisions for the Court at trial, not in this premature single-shot 

motion. 

2. Rule 803(6)-(7) – Business Records. 

Rule 803(6) allows admission of “record of a regularly conducted activity,” 

often referred to as a business record.  Ariz. R. Evid. 803(6).  The exception allows 

admission of a “record of an act, event, condition, opinion, or diagnosis if” (a) ”the 

record was made at or near the time by . . . someone with knowledge”; (b) “the record 

was kept in the course of a regularly conducted activity of a business”; (c) “making 

the record was a regular practice of that activity”; (d) a custodian can testify to the 

records; and (e) the “opponent does not show that the source of information or the 

method or circumstances of preparation indicate a lack of trustworthiness.”  Id. 

The corporate journal statements are classic business records.  First, Chittick’s 

journal entries—which were pulled from DenSco computers provided to the Receiver 

by the Chittick Estate—was written by Chittick himself, the sole employee and 

operator of DenSco’s business with firsthand knowledge of DenSco’s business.  They 

record acts, events, conditions and opinions, and they were made on a near daily 

basis, with dated entries that describe experiences from earlier that day.  See, e.g., 

Lenslite Co. v. Zocher, 95 Ariz. 208, 216 (1964) (records made seven days after 

underlying events were “at or near the time”).  There is no question that the records 

were “regularly” made as part of Chittick’s business activity. 

The personal journal statements also likely qualify as a business record, given 

that Chittick simultaneously kept these records on a regular basis covering many of 

the same topics—they are not, in other words, “purely personal.”  See 2 McCormick 

on Evidence § 288 (7th ed., June 2016 update) (diaries that are “purely personal” may 

not be business records, but “if kept for business purposes are within the rule”).  Here, 

the entries are written as entries at the end of each work day, and often contain 
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information related to the business.  For example, the January 13, 2014 personal 

journal entry recounts how Chittick “funded three deals” and that an investor “wants 

100k, on top of the 800k I have to return by month end.”  These are the sorts of 

journal entries courts admit as business records.  See Keogh v. C.I.R., 713 F.2d 496, 

499-500 (9th Cir. 1983) (diary describing work income); United States v. Hedman, 

630 F.2d 1184, 1197-98 (7th Cir. 1980) (diary describing financial transactions); 

United States v. McPartlin, 595 F.2d 1321, 1347-48 (7th Cir. 1979) (desk calendar of 

work appointments). 

Moreover, the Receiver who has obtained a disk image of the computer where 

Chittick made and stored these journals, can offer evidence of how the records were 

stored and when they were made, including through the metadata in the documents, 

which reflect the location and certain details about the date.  Cf. People v. Hawkins, 

121 Cal. Rptr. 2d 627, 633, 641, 643 (App. 2002) (witness testified as to file access 

times on defendant’s computer). 

Furthermore, Defendants will not be able to show that the journal entries 

generally lack trustworthiness.  Although the Motion argues that the entries are not 

trustworthy, Defendants ignore the substantial corroborating evidence indicating that 

the entries were made at the time of the events they depict.  For example, corporate 

journal entries regarding Beauchamp’s lunch meeting with Chittick in March 2015 

coincide with contemporaneous emails between Beauchamp and Chittick, and 

between Menaged and Chittick about that meeting.  (See Receiver SOF ¶¶ 296-304.) 

Finally, Rule 803(7) also allows into evidence the absence of a record of a 

regularly recorded business activity.  Clark Hill claims it terminated its representation 

of DenSco when it discovered DenSco, through Chittick, was committing securities 

fraud.  There is not one word about termination or withdrawal in the corporate 

journals (or anywhere else during the relevant time period).  Indeed, Chittick writes in 

his corporate journal, as quoted below, the exact opposite of withdrawal: David 

Beauchamp “gave me a year to straighten things out.”  (Receiver SOF ¶ 301.) 
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3. Rule 705 – Cross-Examination of Experts. 

Under Rule 705, an “expert may be required to disclose” the “underlying facts 

or data” of the expert’s opinion on cross-examination.  Ariz. R. Evid. 705.  Plaintiff 

may cross-examine the experts concerning the facts and data given to them to form 

their opinion.  Defendant Clark Hill provided its two standard of care experts with 

copies of the corporate journals, and with the Investor and Iggy Letters. 

It also provided records to its psychological expert, Dr. Erin Nelson.  Dr. 

Nelson was retained to provide her psychological impressions of Denny Chittick’s 

behaviors, and the level of influence that Scott Managed had over him.  Putting aside 

Daubert issues, Clark Hill provided to her Denny Chittick’s personal journals, the 

corporate journals, and the letter to the investors presumably because they provide 

unique insights into his personality. 

Perhaps sensing it has fallen into an evidentiary hole, Clark Hill’s expert Scott 

Rhodes testified he read some excerpts of the corporate journals in the depositions he 

reviewed and read, but deliberately did not look at any other entries in the journal.  

Arizona has wide open cross examination; it is not limited.  What the expert read, and 

what the expert chose not to read in the materials counsel provided him, are all proper 

subjects of cross-examination. 

4. Non-hearsay Rules: To Show David Beauchamp’s Knowledge. 

Hearsay is a statement offered to prove the truth of the matter asserted in the 

statement.  Ariz. R. Evid. 801(c)(2).  Documents and statements can be used for a 

non-hearsay purpose; that is, for an issue other than the truth of the matter asserted in 

the document.  For example, upon Chittick’s death, David Beauchamp undertook to 

represent DenSco in a wind-up.  (Receiver SOF ¶ 360.)  He received the investor 

letter and the Iggy letter at the same time he was opening the new wind-up file.  From 

the letters, Mr. Beauchamp was aware or should have been aware that statements 

were made in the letters that could and would lead to a lawsuit against Clark Hill.  
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The letters show Mr. Beauchamp’s knowledge that there was a serious conflict of 

interest in Clark Hill’s undertaking to represent DenSco after Mr. Chittick’s death. 

5. Rule 804(b)(3)—Statements Against Pecuniary or Penal 
Interests. 

Under Rule 804(b)(3), a statement made which is contrary to a declarant’s 

proprietary or pecuniary interest or which could expose the declarant to civil or 

criminal liability is an exception to the hearsay rule.  Certain statements made in the 

corporate and personal journals, the Iggy letter, the investor letter and Ranasha 

Chittick letter are statements against pecuniary and penal interests. 

6. Rule 807—The Residual Hearsay Exception. 

Finally, Defendants are mistaken when they conclude that none of Chittick’s 

statements in the Documents are admissible under Rule 807.   

First, numerous factors indicate that Chittick’s journals are trustworthy: They 

are spontaneous rather than in response to questioning; they are based on firsthand 

knowledge; and they were kept regularly and usually on the same day as the events 

depicted.  In addition, as discussed above, there is substantial corroboration from 

other contemporaneous documents such as emails concerning the same events.  See 

United States v. Wright, 826 F.2d 938, 946 (10th Cir. 1987) (affirming admission of 

diary entries under residual exception because they were “kept with sufficient 

regularity,” they were “self-incriminatory,” they were “corroborated by other 

testimony,” and there was “no apparent reason for falsification”); United States v. 

Sheets, 125 F.R.D. 172, 177–78 (D. Utah 1989) (admitting diary entries under 

residual exception because they were made “in close proximity” to the events 

described, they were “not self-serving,” they did “not appear frivolous, made in jest or 

scorn, or in any way unreliable,” and they were “corroborated by what eventually 

occurred”); see also United States v. Treff, 924 F.2d 975, 983 (10th Cir. 1991) 

(affirming admission of diary entry under residual exception because it had 

“circumstantial guarantees of trustworthiness”); United States v. McPartlin, 595 F.2d 
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1321, 1350 (7th Cir. 1979) (noting that even if diaries were not business records, they 

would be admissible under residual exception because of “the highly self-

incriminatory nature of the entries themselves,” “the regularity with which they were 

made,” and the author’s “need to rely on the entries”). 

III. CONCLUSION 

The Court should deny the motion in limine as to Rule 807.  The Court should 

consider the admission of evidence under all applicable rules of evidence at trial, and 

consider them within the totality of the evidence presented at trial. 

RESPECTFULLY SUBMITTED this 27th day of June, 2019. 
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