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FOREWORD
Candor compels me to disclose my connection with Anne Fitzgerald's major,
not to say monumental work on the use of franchise agreements and their
legislative ratification to regulate the development of State-owned natural
resources which is the major legal structure of mineral development in
Australia. As a teacher of environmental law at Columbia Law School in New
York, and as a person interested in the legal structures utilized in the
exploitation of natural resources, I became the chair of Anne Fitzgerald's
doctoral committee. In consequence I had the unusual opportunity to watch the
growth and development of this book. Doctoral dissertations normally span the
range of laborious and overly detailed irrelevancies, to works of great
intellectual acuity, albeit somewhat estranged from practical application in
working law. It is unusual for the chair of a dissertation committee to be asked
to write a foreword by a successful candidate for the doctorate. More often than
not the candidate is pleased to see the work end and is just as pleased to see the
chair of the dissertation committee bow out and disappear. But this is not the
usual legal dissertation, and I was very pleased when I was asked to do this
foreword, because, unlike other dissertations, this book is a mature work of
scholarship and a work of unusual quality. I predict that this book will become
a standard in Australian legal literature and a classic in the English legal
literature relating to the exploitation and development of natural resources.
The development of detailed franchise agreements developed with state
authorization is an unusual pattern, and in its mature form a legal pattern
uniquely developed in Australia. Contractual arrangements between
governments and private companies in resource development are found
throughout the world. But it is only in Australia that the details of the resource
exploitation and of the methods of exploitation, including environmental
protection, are contained in state authorized franchise agreements. The precise
manner in which Australia, its territories and states have resolved the problems
of the arrangement is an intellectual challenge worthy of the detailed
scholarship the author, a deeply learned and imaginative academic, has brought
to it. But this is not merely a work of intellectual analysis and curiosity. In its
detail, and in its practical knowledge it is also an astounding practical tool for
the practitioner of resource law, of government contract law, of law relating to
international agreements for resource exploitation, and for vast areas of law that
govern the exercise of state powers in the protection of natural resources, in the
protection of the environment, and in the protection of indigenous rights. This
vast area of state power is exercised both through direct regulation and the
utilization of state contracts with private parties, usually corporate parties who
v

have undertaken the exploitation of natural resources through finely tuned
franchises and other sophisticated contractual arrangements.
Both from the theorists' and practitioners' points of view the work is
unusual in its encyclopedic detail and completeness. It exhausts the subject
without exhausting the legally trained reader. Providing the full historical
background of the development of the field, it fully describes the current scene
and application of franchise agreements, their current uses and ongoing
development. It provides excellent analyses of comparative law with analogous
developments in other parts of the world, and it provides an insightful,
knowledgeable and keen grasp of the future of resource development in
Australia and of the ongoing development of the legal tools used in the field.
The work also addresses issues of constitutional law related to trade and
commerce powers, government powers related to the management of external
affairs and aspects of federalism in Australia. It also addresses significant
aspects of the control of land use and natural resources. It also addresses issues
of Australia's foreign investments.
Anne Fitzgerald has written a very good book. It is a fine legal text as useful
to the practitioner as it is insightful for the theoretician. I consider myself
privileged in having had a very small part in its creation.

Frank P. Grad
Joseph P. Chamberlain Professor
Emeritus of Legislation
Columbia University School of Law
New York
February 2001
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·Chapter 1

Introduction
Natural resource development in Australia is intensely regulated, attracting
the application of a wide range of State, Territory and Commonwealth laws.
Central to this complex framework are agreements negotiated between
Governments, as resource owners, and project developers which are used to
regulate the establishment and operation of major natural resource projects.
The subject of this book is the agreements - known as 'mining agreements'
or 'franchise agreements' - under which large scale mining and minerals
processing projects have been developed.
The widespread use of agreements negotiated between the project
developer and the State and ratified by the legislature to regulate the
establishment and operation of large projects requiring substantial infrastructure development is a defining characteristic of Australian mining law. Such
agreements were first used in the minerals sector during the early 1900s but
did not become a prominent feature of the regulatory framework until the
rapid expansion of the mining sector from the 1950s. Since then, they have
been used extensively throughout Australia for minerals extraction and
processing projects and are the means by which the majority of large scale,
capital intensive, export oriented projects have been established. Mining
agreements are presently in force in most States and the Northern Territory.
Even in those jurisdictions where they are no longer being used for new
developments, existing projects will continue to operate under mining
agreements until the middle of the 21st century.
Chapter 2 provides a general description of the agreements and an
overview of their role in the regulation of mining and minerals processing
ventures.

•

Mining agreements are defined in chapter 3 and distinguished from other
contractual and legislative means of regulating major projects. The agreements used in the minerals sector can be categorised as a form of franchise
agreement, a subset of the broader group of legislatively ratified contracts
between governments and corporations, generally referred to as State
agreements. There are many similarities and a significant sphere of overlap
between State-developer mining agreements and agreements between Aboriginal native title claimants, Governments and mining companies, although
the latter are usually less extensive in scope and are not ratified by
Parliament. The form of the mining agreements - a contract ratified by
legislation - differentiates them from project-specific development legislation
and fast track legislation, neither of which involve a contractual component.
Nor do mining agreements give rise to a joint venture between the
developers and the State Government; the Government is a party to the
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agreement but is not a direct participant in the project's development or

oriented mmmg industry, the shifts in Australia's policy on foreign
investment in the minerals sector from the 1960s to the present and the
representation of foreign investors among the parties to mining agreements.
The substantive contents of the agreements and their evolution over the years
are described in chapter 9. The provisions of mining agreements dealing with
a range of matters are surveyed, including grant of title, tenure, fiscal
obligations, environmental protection, further processing, Aboriginal heritage
and native title, employment of local labour and contractors, infrastructure,

operation.

Despite the centrality of ratified agreements in Australian mining
regulation, they have received surprisingly little attention or analysis. The
case for according them greater prominence is presented in chapter 4. Apart
from the economic importance of projects established under mining agreements, the availability of information about the detailed contents of other
agreements is likely to be of advantage to all the parties involved in
negotiating resource development agreements and to assist in the process of
risk identification and allocation. Mining agreements take the form of a
negotiated agreement ratified by Parliament and, although apparently
contractual, they are in fact regulatory in nature. For this reason, the
agreements must be studied in conjunction with the general mining statutes
if a comprehensive picture of the regulation of mineral resource development
is to be obtained.
Mining agreements have been used throughout Australia for around 70
years, although the majority of those currently in force date from the mid1950s. Chapter 5 surveys the history of the use of franchise agreements in
each Australian State and Territory. The significance of the agreements can
be seen most clearly in the development of the mining industry in
Queensland and Western Australia, the two leading mineral producers and
exporters. While both States have made extensive use of agreements to
establish large scale minerals extraction and processing projects, Queensland
has not entered into any new agreements since the 1980s whereas in Western
Australia they remain the preferred vehicle for establishing major develop-

variation, enforcement and dispute resolution.

Some aspects of the domestic legal context of mining agreements are dealt
with in chapters 6 and 7. Since the agreements comprise a State-developer
contract embodied in legislation, the law on government contracts and the
effects of the various forms of statutory ratification are considered at some
length. The constitutional allocation of powers between the Federal and State
Governments and the emergence of the concept of cooperative federalism,
which aims to more clearly delineate the spheres of governmental responsibility in relation to resource development and environmental protection
matters, are discussed. A feature of the Australian regulatory framework of
resource development is that ownership of most mineral resources has been
reserved to the State, while resource development is carried out almost
exclusively by the private sector. FolJowing the recognition of native title
rights by the courts and legislatures during the 1990s, the question has arisen
whether the extensive reservations of minerals to the Crown over the past
cen tury have effectively extinguished native title interests in mineral
resources.
The adoption and extensive use of mining agreements is inherently linked
to the foreign direct investment which fueIJed the dramatic expansion of the
mining industry in Australia from the middle of the 20th century. Chapter 8
canvasses the role of foreign investment in the development of the export-

Chapter 10 considers the kinds of contractual arrangements which have
been used worldwide to establish major resource projects requiring a huge
capital investment to develop publicly owned resources. Changes to the
traditional concession agreements of the colonial era and the emergence of
new contractual forms reflecting transformed attitudes towards foreign
investment in natural resource development are described. Parallels are
drawn between the Australian mining agreements and the contractual
arrangements used elsewhere to develop natural resources.
Against this background, chapter 11 canvasses the reasons for the
introduction and widespread use of mining agreements. As well as
identifying a project as suffiCiently important to warrant special attention
from the State, the negotiated agreement model offered greater flexibility
than was possible under the general mining laws. Where the legislation is
outdated or inadequate to deal with large scale projects, as was the case
when mining agreements began to be widely used in Australia, resorting to
negotiated agreements tailored to suit the circumstances of the particular
project avoids the need for immediate legislative reform. Mining agreements
have typically been used for projects requiring substantial investment in
infrastructure. Since the States were unable to finance the necessary
infrastructure because of restrictions on their borrowing capacity imposed by
the Loan Council, the contractual model offered a means of securing private
investment in infrastructure. Although now of debatable validity, the
preference for ratified contracts over legislative regulation also appears to
owe at least some of its force to theories regarding the status of Governmentforeign investor contracts in international law.
There is little doubt that mining agreements have proven to be a flexible
and convenient mechanism which enabled the States to implement their
policies on natural resource exploitation and regional development. They
facilitated the establishment of numerous projects and accelerated Australia's
emergence as a major producer and exporter of mineral comm.odities.
However, if the agreements are to continue to feature as a central element of
mining regulatory regimes there are a number of issues which need to be
addressed. Chapter 12 points to the need for the relationship between the
negotiated agreements and the general legislation to be more clearly defined
as well as for greater transparency in the actual process of negotiation. The
extension to Aboriginal communities of rights to negotiate with proponents
of mining developments prior to the granting of mining titles by the State
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means that further work is needed to accommodate Aboriginal mining
agreements with franchise agreements. The form and much of the content of
mining agreements can be attributed to their role in stabilising the conditions
under which the project operates, thereby enhancing the security of the
investment, particularly where projects are financed by foreign direct
investment. In the absence of any generally accepted international code
regulating foreign direct investment, measures to protect the interests of
foreign investors have been devised through bilateral and multilateral
agreements. Rather than placing too great a reliance on the detailed terms of
negotiated agreements to achieve the security sought by foreign investors,
greater attention needs to be given to the measures available under these
international instruments.
Mining agreements have succeeded in imposing higher environmental
protection obligations on the developers of large projects but enforcement of
>~ these provisions has been problematic. There is also a real potential for
conflict between the ad hoc use of franchise agreements by the States to
establish new projects and achievement of Australia's international obligations relating to progressive reduction of greenhouse gas emissions.
Chapter 13 draws some conclusions about the relevance of Australia's
extensive experience in using franchise agreements for future resource
development both in Australia and internationally.

Overview of the use of mining
agreements in Australia
Numerous large scale mineral and energy projects have been established in
Australia during the last 50 years under instruments which are variously
described as 'State agreements', 'franchise agreements', or 'indentures',l the
terms being used interchangeably. Despite the potential for confusion with
the entirely unrelated area of franchise licences, the term 'franchise
agreement' has been widely used to refer to these resource development
agreements 2 although in South Australia, they have always been referred to
as 'indentures,' Internationally, similar agreements are known as 'concession
contracts', although this term, with its connotations of exploitation by a
foreign power, has rarely been used in Australia. In this work the terms
'mining agreement' and 'franchise agreement' are adopted to describe the
subject of the study, in order to distinguish them from the general category
of State agreements. 3 Mining agreements have at various times been used
throughout the Commonwealth and are currently in force in five States4 and
the Northern Territory. A franchise agreement consists of a contract
negotiated between the project developer and the Government of the State or
Territory where the project is located, which is invariably approved or
1

2

3
4

4

For descriptions of mining franchise agreements see: M Crornmelin 'State
agreements: Australian trends and experience' [1996] AMPLA Yearbook 328' L
Warnick :State agreements' (1988) 62 AL) 878; L Warnick 'The Roxby Do';'ns
mdenture [1983] AMPLA Yearbook 33; G Bates EnVironmental Law in Australia
Butterworths, Sydney (4th ed) 1995 at 135-137; M Hunt 'Minerals and petroleum
law' Halsbury's Laws of Australia Volume 11, Butterworths, Sydney 1997 at 24-27;
~ Hunt and M Lewis Mining Law in Western Australia Federation Press, Sydney
1993 at para 2.8; P McNamara 'The enforceability of mineral development
agreements to which the Crown in the right of a State is a' party' (1982) 5
UNSWLJ 263; R Fowler 'Environmental law and its administration in Australia'
(1984) 1 EPL) 10 at 19; K D MacDonald 'The negotiation and enforcement of
agreements with State Governments relating to the development of mineral
ventures'. (1977) 1 AMPL) 29; J M Florence 'Development of major mineral
projects m Queensland' (1982) 4 AMPL) 231; D Grinlinton Legal Aspects of Large
Scale Mzneral Developments: a case study of Western Australia LLM Thesis,
University of Dundee, 1988; D Grinlinton 'Conflict and its resolution in the
development of natural resources', LLM Thesis, University of Western Australia
l~Q
'
The term 'franchise agreement' was used by the High Court in Wile Peoples v
Queensland (1996) 141 ALR 129 at 290-291 per Kirby ).
See [Chapter 3] below.
Queensland, SA, Tasmania, Victoria and W A.
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ratified by the legislature. While legislatively ratified agreements have been
used across a range of resource sectors, including forestry,S their most
extensive application has been in relation to mining6 and minerals processing
projects7 (including oil and gas).8
The agreement is a long term resource development contract between the
State as owner of the resource on the one hand and the project developer on
the other. For mining projects, the negotiation process usually commences
following discovery of the mineral deposit, even though considerable further
investigation and exploration may still be needed to establish the extent and
viability of the reserves. Following review of the document by all the
relevant Government authorities and instrumentalities, it is signed by the
project developer and by the Minister responsible for mineral resource
development or the Premier on behalf of the State. The agreement is then
given legislative ratification, as a Schedule to an Act of the State Parliament.
The substance of the agreement is. contained in the Schedule rather than in
the body of the ratifying Act. The ratifying Act is usually short, consisting of
only five to seven sections, although there has been a recent trend for the
provisions of the ratifying Act to be more extensive.
Statutory ratification is not required for a contract made in the ordinary
course of administering Government business, provided the person signing it
is authorised to do so. However, statutory ratification removes doubts about
the State's power to enter into the contract or the authority of the person
signing on behalf of the crown. Further, since a Government contract cannot
of itself override State legislation, numerous provisions in the agreements
which are inconsistent with existing legislation would, without statutory
ratification, be invalid and ineffective. Provided the ratification provisions are
drafted appropriately, ratification confers legislative status on the agreement

which is then effective to amend any inconsistent provisions of the general
law applying to the project. 9
Mining projects established under franchise agreements are generally
massive undertakings and of major economic importance to the State. Indeed,
the scale of the project and the substantial expenditure reqUired for
infrastructure appear to be determinative factors in the adoption of the
ratified agreement model for any particular project.lO Modern mineral
projects in Australia typically involve long term development of very large,
low grade deposits located in 'wild, inaccessible, undeveloped places, far
from the industries that consume the products of the mines.'l1 Given the
remoteness, aridity and sparse population of areas where mineral deposits
are located, extensive developlnent of social and project infrastructure may be
necessary. Projects of such magnitude require an enormous capital expenditure, often amounting to hundreds of millions of dollars, and access to
advanced technologies in order to achieve production12
More often than not, the area will lack any infrastructure to speak of or
such infrastructure as is already in place is totally inadequate for a project of
the scale proposed. 13 As well as constructing the mine infrastructure, it will

5

6

7

8

Examples are: Forests (Laminex industries Agreement) Act 1989 (Vie); Forests (Victree
Forests Agreement) Act 1989 (Vic); Forests (SEAS Sapfor Ltd Agreement) Act 1993
(Vic); Bunbllnj Treefarm Agreement Act 1995 (WA); Collie Hardwood Plantation
Agreement Act 1995 (WA).
Examples are: Iron Ore (Yandicoogina) Agreement Act 1996 (WA); Roxby Downs
(Indenture Ratification) Act 1982 (SA); North-West Gas Development (Woodside) Act
1979 (WA); Hellyer Mine Agreement Ratification Act 1987 (Tas); Mt Todd Project
Agreement Ratification Act 1993 (NT); Commonwealth Aluminium Corporation Fly Ltd
Agreement Act 1957 (Qld).
Examples are: Alcoa (Portland Aluminium Smelter) Act 1980 (Vie); Alumina Refinery
(Wagerup) Agreement Act 1978 (WA); Iron Ore (Mid West) Agreement Act 1997
(WA).
The Australian Conservation Foundation commented on the extensive use of
project-specific legislation in the mining and minerals processing sector, stating
that it was 'extraordinary' and that 'no other sector has enjoyed such widespread
use of such legislation': Australian Conservation Foundation, World Wide -Pund
for Nature (Australia) ESD Policy Unit Principles for ecologically sustainable
development in the mining industry Melbourne 1991 Appendix 1 at 150.

6

9
10

11

12

13

Warnick above note 1 at 882; Hunt and Lewis above note 1 at 17.
Hunt and Lewis above note 1 at 17; E Freeman State Agreements Law Society of
Western Australia, Mining Law Course J981 at 2-3.
A Norrie 'Minerals and Queensland's future development' (1965) 66 Queensland
Government Mining Journal 312 at 312.
The capital costs of developing the iron ore mines in Western Australia in the
1960s were approximately A$800 million, of which A$500 million went to
provide infrastructure in the form of railways, port facilities, new towns and
roads: R L Heathcote The Arid Lands: Their Use and Abuse Longman, London;
New York 1983 at 218. In four years in the 1960s, Hamersley Iron Pty Ltd
invested more than $200 million on infrastructure in the Pilbara: G Blainey The
Rush That Never Ended: A History of Australian Mining (4th ed) Melbourne
University Press, Melbourne 1993 at 352. The copper/gold/uranium deposits at
Olympic Dam in SA which are the subject of the Roxby Downs Indenture
Ratification Act 1982 (SA) took 13 years to reach production in 1988 at a cost of
A$750 million. In 1996, expansion of the project costing A$1.94 billion W8S
commenced in order to increase copper production from 85 000 tonnes a year to
200 000 and uranium from 1800 tonnes to 4600. The expenditure involved in
establishing the bauxite mining and initial processing facilities under the Alumina
Refinery Agreement Act 1961 (WA) was 50 per cent more than the combined
market value of the three original Australian partners (Western Mining
Corporation, Broken Hill South Ltd and North Broken Hill Ltd) and represented
one sixth of the total of new investment in Australian manufacturing industry in
1960 and 1961: R Williams 'Resource and title security through State Agreements
- is it still working?' in Australian Bureau of Agriculture and Resource
Economics Outlook '97 (Vol 3): Minerals and Energy ABARE Canberra J 997 at 65.
An example is Pasminco's Century Zinc mine at Lawn Hill in north-west
Queensland, 250 kilometres north-northwest of Mt Isa and 150 kilometres from
the Gulf of Carpentaria, where infrastructure was completely lacking. The mine,
exploiting the fIfth largest zinc deposit in the world, has been developed on a
fly-in, fly-out basis with a 150 kilometre pipeline conveying zinc concentrates to
the Gulf of Carpentaria for shipment. Project costs were estimated at A$800
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be necessary to provide transport facilities such as railways, roads, ports,
airports, pipelines, water and electricity supplies and, where the mine
product is to be treated, processing facilities such as mills and smelters.1 4 The
remote 1ocation may necessitate the construction of housing for workers or a
new town near the mine site and provision of essential community services
and facilities, including hospitals and schools. Mining agreements typically
deal at some length with the respective responsibilities of the State and the
developer in relation to the construction and financing of essential
infrastructure such as roads, ports, water supply, power and housing.

sector in the 1950s, the mining Acts and other resource development
legislation in each of the States and Territories were poorly suited to mining
projects of the nature and scale which were being developed. In particular,
the existing legislation was not suited to projects with extensive associated
infrastructure construction requirements. Establishment of such projects under
the existing general laws would have been extremely cumbersome, requiring
piece by piece amendment of numerous statutes to suit the proposed
development. 17 However, by the use of a legislatively ratified agreement,
negotiated specifically for the particular project, all the necessary amendments could be combined in a single comprehensive package, overriding
inconsistent provisions of the general legislation.
In any major natural resource project, the developer will need to obtain
administrative approvals and consents from several local authorities and
Government departments and instrumentalities.1 8 Where major projects are
developed sequentially over a period of years, numerous discretions may be
exercised under a wide variety of mining, planning and other laws and
various approvals, authorities, consents, licences, approvals and property
rights will be necessary.1 9 The statutory mining regimes have been
characterised by the exercise of ministerial discretion in the granting of title.
In some cases, this discretion is absolute, and there may be no obligation to
give the applicant any justification or explanation for the refusal of an
application. Mining agreements, however, characteristically by-pass the
exercise of administrative discretion20 in the granting of resource titles and

Considering the size of the capital investment in establishing new mmmg
ventures, project developers seek firm commitments from the State regarding
the security and long term stability of their interests in order to satisfy the
demands of their financiers. The need for security for the large sums
invested assumes greater significance in light of the practice adopted by all
Australian jurisdictions of vesting minerals in situ in the State. Ownership of
the resource does not pass automatically with the granting of the exploitation
right, but is deferred until the payment of royalties on the extracted mineral.
Perhaps one of the most powerful reasons for the continued widespread use
of mining agreements in Australia is that they identify the project's economic
significance to the State and the State's support for it. The role played by the
agreement in aSSisting the developer to obtain finance on more favourable
terms and access to markets has been expressly recognised in more recent
agreements. 15
A franchise agreement creates a specific, integrated legal framework which
applies to all stages - approval, management and monitoring - of a large
resource project.1 6 At the beginning of the era of rapid growth in the mining
13-Continued
million. Another example is Hamersley Iron Pty Ltd's Yandicoogina iron ore
mine in the central Pilbara region of Western Australia. It is the most remote of
Hamersley's mines in the Pilbara, located 450 kilometres inland from the port of
Dampier, from which the ore is shipped. The cost of establishffig the initial
project was estimated at A$700 million, including the construction of the mine,
associated infrastructure and a 147 kilometre railway line linking to Hamersley's
existing rail network.
14 From the 1960s, the Pilbara region of Western Australia, an 'isolated and
inhospitable' region, was opened up under a series of mining agreements to
develop the area's extensive iron ore deposits. This required the provision of all
the necessary infrastructure including transportation and new ports: Hon Colin
Barnett 'State agreements' [1996] AMPLA Yearbook 314 at 315.
15 Hunt and Lewis above note 1 at 19; Freeman above note 9 at 5. For example, the
Hellycr Mine Agreement Ratification Act 1987 (Tas) acknowledges that the
development of the Hellyer Project would require a large capital expenditure by
the developer, Aberfoylc. Consequently, the recitals stated, it was 'desirable that
certain assurances by the State [were} given as to the grant of rights and
interests intended to be secured to Aberfoyle by [the} Agreement to facilitate
Aberfoyle obtaining the funds for the establishment and development of the
Hellyer Project': Schedule I, Hellyer Mine Agreement, Recitals, paragraph E.
16 Crommelin above note 1 at 330. See also the Roxby Downs (Indenture Ratification)

16-Continued
(Amendment of Indenture) Act 1996 (SA) which states that:
'The parties have agreed to amend the Indenture for the purpose, among others,
of giving to the Joint Venturers tlle security and assurances contained in the
Indenture as amended by this Deed which will facilitate the provision of finance
for the continuation of the development of the said mineralization.': Schedule,
Recitals, Paragraph H.
17 Fo~ .example, it vv:ill usually be necessary to amend the provisions of the State
~mmg ~cts relat~ng to a range of mat~ers such as the granting of the resource
title and Its duratIon; payment of royaltIes and land rentals; marking out; labour
and exp~nditure reqrurements; assignment of the lease; reporting requirements;
a~d envIro:r:mental prot.ection. Moreover, e~tablis~~ent of a larg~ .mining. pr~ject
WIll be subject to a WIde range of Acts m addItion to the mmmg legIslatIon:
statutes ~ealing with stamp duties, water use, natural resource planning and
conservatwn, forestry, environmental protection, town planning and zoning will
most likely be implicated.
18 In addition to approvals under mining: or resource development legislation,
approvals may De required under legIslation relation to planning, pollution
control, environmental impact assessment, industrial relations, foreign investment
and export controls.
19 R Ladbury, P Fox, G Nettle 'Current legal problems in project financing' (1981) 3
AMPL) 139 at 150.
20 The exercise of administrative discretion has been described as the 'hallmark of
administrative titles': M Crommelin 'Mining and petroleum titles' (1988) 62 ALJ
863 at 869.
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other approvals. 21 Under the agreement the Minister is usually obliged to
grant a mining title to the developers either at the time the agreement takes
effect, upon application by the developers, or upon fulfilment of certain
specified criteria. Similarly, the mining agreements displace the administrative
discretion exercised under the general legislation in relation to renewat
assignment and surrender of mining leases. In some instances, the agreements coordinate the role of the various State authorities by nominating a
single minister and Department as the point of contact for the developer,
with all of the developer's dealings with the State channelled through that
focal point. 22

sensitivity of that project demanded especially careful drafting of the
agreement, with 'meticulous' reference being made to precedents developed
elsewhere in Australia. 26 The Roxby Downs Indenture is seen as providing a
checklist of the legal and practical issues arising in major resource projects27
and has been used as the model for subsequent agreements in other states. 28
Features of the modern lUining industry are the internationalisation of
mineral supply and a high degree of concentration29 and vertical integration.30 These characteristics and Australia's long standing policy of
encouraging foreign direct investment are reflected in the franchise agreements. Many of the mining companies represented in the franchise
agreements are subsidiaries of transnational mining corporations and a high
proportion of the projects have been developed to supply minerals for export
to be processed by associated companies overseas.

The agreements are detailed and increasingly lengthy documents which
spell out the rights and obligations of the State and the project developers.
At the heart of each mining agreement is a promise by the State Government
to grant the developer exclusive rights to exploit the particular resource in
return for the investor's undertakings to finance, develop, and operate the
project. Mining franchise agreements provide for the granting of a resource
exploitation title in the form of a mining lease or licence,23 along with special
conditions for its renewal. Title to land required for associated purposes,
such as downstream processing, residential accommodation and transportation facilities is also granted. Other matters dealt with include the royalties
and land rentals to be paid by the developers, additional environmental
controls applicable to the project and further processing obligations. There
will usually also be an allocation of responsibilities between the State and the
developer regarding construction and financing of infrastructure including
electricity and water supplies and transportation facilities, and construction of
townships to serve the project, along with essential community services. In
addition, there are extensive formal provisions dealing with variation,
enforcement and termination of the franchise agreement, arbitration of
disputes arising out of its operation, force Inajeure, assignment of the
agreement and interests granted under it, and the governing law.24
The Roxby Downs Indenture, ratified by the Roxby Downs (Indenture
Ratification) Act 1982 (SA), which governs the Olympic Dam copper/gold/uranium mine in South Australia is regarded as the modern
paradigm among Australian franchise agreements. 25 The scale and political
21
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M Crommelin 'Mineral exploration in Australia and Western Canada' (1974) 9
UBC Law Rev 38 at 47; I Alfredson 'Policy objectives of mining legislation and
the Queensland review' [1987] AMPLA Yearbook 54 at 83; K W K Young
'Problems in the creation, transfer and registration of legal and equitable
interests' (1982) 4 AMPLA J 543 at 55l.
Hunt and Lewis above note 1 at 18.
Typically the mining lease is subject to the provisions of the State mining
legislation, except wnere otherwise provided in the ratified agreement.
Warnick above note 1 at 880.
Warnick above note 1 at 881. The original project has been substantially
expanded under the Roxby Downs (Indenture Ratification) (Amendment of Indenture)

Act 1996 (SA) (No 93 of 1996).
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Wanlick above note 1 at 881.
Warnick above note 1 at 88l.
Franchise agreements modelled on the Roxby Downs Indenture include The
Hellyer Mine Agreement Ratification Act 1987 (Tas), the Northem Pulp Mill
Agreement Act 1988 (Tas) and the McArthur R.iver Project Agreemel1t Ratification Act
1992 (NT).
That is, control of the industry by a small number of corporations.
A good example is the bauxite-alumina-aluminium industry which has traditionally had both a high degree of concentration and vertical integration. For many
years, six large vertically integrated multinational corporations dominated the
industry: Aluminium Company of America (Alcoa) (US), Reynolds Metals
Company (US), Kaiser Aluminium and Chemical Corporation (US), Aluminium

Company of Canada (Alcan) (Canada), Pcchiney Ugine Kuhlman (France), and
Swiss Aluminium (Alusuisse) (Switzerland). Each corporation mined bauxite,
refined alumina, smelted aluminium, and produced and sold fabricated and
semi-fabricated products: M Brown and R McKern Aluminium, Copper and Steel in
Developing Countries, Paris: Development Centre of the Organisation for Economic
Co-operation and Development; Washington DC OECD Publications and
Information Centre, distribution 1987 at 24. Recently, Alcoa merged with
Reynolds Metals and the intended merger of Alcan, Pechiney and Alusuisse was
alIDounced in August 1999.
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·Chapter 3

Defining mining agreements
To understand the legal nature of the mining agreements used in Australia, it
is necessary to distinguish them from other contractual and statutory
instruments which are used to establish major projects. Within the broad
category of ratified agreements between State and Territory Governments and
private parties, the mining agreements form a distinct subset the subject of
which is large scale mineral extraction and processing projects. Mining
agreements between Govermnents and project developers share many
features in common with Aboriginal mining agreements ,but the latter are not
ratified by parliament. Also distinct from mining agreements are legislative
mechanisms for facilitating the development of major projects, such as project
oriented development legislation and fast track legislation, which do not
involve a negotiated contract. Mining agreements should also be distinguished from joint ventures because, although the Government is a party
to the ratified agreement, it does not participate in the conduct of the project
which is established under it.

Mining franchise agreements as a subset of State agreements
The terms 'franchise agreement' and 'indenture' have frequently been used
interchangeably with the term 'State agreement'. Under the categorisation
adopted in this book, the term 'State agreement' is used to refer to the
general category of legislatively ratified agreements between Governments
and private entities.1 The franchise agreements or indentures used in the
resources sector comprise a subset of this broader group. Hence, the term
'franchise agreement' is used to refer to project-specific contracts negotiated
between Governments and corporations to regulate the development of
natural resources.
State agreements need not involve natural resource development projects
whereas the exercise of rights to commercially exploit a State owned natural
resource is central to franchise agreements. The essential feature of franchise
agreements is that they involve an undertaking by the State to grant rights to
exploit the resource in return for the developer's commitment to undertake
and finance the project and to pay royalties 2 The mining agreements

2

12

'State agreements' is used in the same sense as that adopted by L Warnick 'State
agreements' (1988) 62 ALJ 878 at 878 and 882: 'An agreement between the
developers and the Government of the State where the project is located ...
Iwhich is] invariably given legislative support.'
G Bates Environmental Law in Australia Buttervvorths Sydney 4th ed 1995 at 135136.

13

MINING AGREEMENTS

Chapter 3: Defining mining agreements

between State and Territory Governments and project developers described in
this book are a form of franchise agreement.

type have long been used to establish resource development projects.1 3 More
recently, project oriented development legislation has been extensively used
to establish major development and industrial projects.1 4

There has been a tendency to regard franchise agreements as co-extensive
with State agreements. This perception probably resulted from the relative
paucity of analyses of the substantive contents of franchise agreements,
combined with the fact that most of the early State agreements were indeed
franchise agreements regulating mining and other extractive projects and
processing ventures.3 However, in recent years, State agreements have been
used with increasing frequency to establish a range of non-resource sector
projects.4 Under these project-specific agreements, special legal regimes have
been established for capital-intensive infrastructure developments such as
harbours,5 roads,6 bridges? international hotels,S casinos,9 housing estates,10
and other large commercial and urban redevelopment projects l l While
franchise agreements are si.milar in form to State agreements and are also
subject to legislative ratification, their essential distinguishing feature is that
they allocate rights to exploit natural resources.

Project oriented development legislation
Also distinguishable from franchise agreements is a category of statutes
which is known as 'project oriented development legislation'V Like franchise
agreements, project oriented legislation regulates the development of a
specific project, but differs in that it is not based on a negotiated contract. All
the terms and conditions of the project are contained in the Act itself rather
than in a contract scheduled to the Act and ratified by it. Special Acts of this

3
4
5
6

7
8

9

D Campbell 'Legislative approval of government contracts' (1972) 46 ALJ 217; D
Campbell Environmental Regulation: Its Impact on Foreign Investment Graham &
Trotman, London; Martinus Nijhoff, Boston 1.992 at 42.
Campbell above note 3 at 42.
For example: Hay Point Harbour (Ratification of Agreements) Act 1987 (Qld); Port
Kennedy Development Agreement Act 1992 (WA).
For example: Motorways Agreements Act 1987 (Qld) (also known as Logan
Motorway Agreement Act 1987) (repealed by No 49 of 1994) which regulated the
construction of a major arterial toll road.
For example: Gateway Bridge Agreement Act 1980 (Qld).
For example: Queensland International Tourist Centre Agreement Act 1978 (Qld)
(repealed by No 66 of 1989) regulated the establishment of an international
standard tourist resort.
For example: Wrest Point Casino Licence and Development Act 1.968 (Tas); Jupiters
Casino Agreement Act 1983 (Qld); Breakwater Island Casino Agreement Act 1984
(Qld); Brisbane Casino Agreement Act 1992 (Qld); Cairns Casino Agreement Act 1993

(Qld).
10
11
12

For example: Golden Grove (Indenture Ratification) Act 1984 (SA).
For example: South Yarra Project Act 1984 (Vie); Anzac Square Development Project
Act 1982 (Qld).
The terminology used by Bates, note 2 above at 140-141, is adopted here.
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Integrated assessment and fast track' legislation
Franchise agreements and project oriented development agreements should
also be distinguished from integrated assessment legislation, commonly
known as 'fast track legislation.' Such legislation provides a single,
streamlined process for obtaining the approvals required for projects of
particular economic significance. Bates com,ments:
Unlike the franchise agreement, integrated assessment does not necessarily
seek to reI?I,ace existing controls by special contractual arrangements; it seeks
o~y to faCIlItate the ,normal approval process, or to replace existing procedures
WIth a more streamlmed response to the application for development)5

The fast track procedure avoids the delays which would inevitably occur if
it were necessary to make separate applications for all permits required for a
project. An example is the State Development and Public Works Organisation Act
1971 (Qld), as amended in 1981 to introduce a fast track procedure. Under
Part 5,16 the State Government may declare a project for the development of
the State's mineral or energy resources or processing or handling facilities to
be a 'prescribed development' if it is of 'major economic significance to the
State' or if provision of the reqUired infrastructure would be an excessive
burden on the resources of the State or a local authority.17 Such
developments can be fast tracked by streamlining the process of obtaining
the necessary approvals from numerous government agencies, All the
relevant permit applications are referred to the Coordinator General for
consideration and for preparation of an infrastructure co-ordination plan. 1S
Since the use of project by project franchise agreements to regulate new
mining projects is no longer favoured in Queensland, the State Development
and Public Works Organisation Act 1971 (Qld) is used to facilitate the
13

For exau;ple, the Mareeba to Chillagoe Railway Act 1897 (Qld) and the Mount Lyell
Company s Leases Act 1.893 (Tas) (57 Vic ~ private).

14

15

Examples include: Silicon Development Act 1986 (Tas); Adelaide Railway Station
Development Act 1984 (SA); International Hotel Development Act 1985 (Tas);
Sanctuary Cove Resort Act 1985 (Qld); New Darling Harbour Authority Act 1984
(NSW); Toowong Railway Station Development Project Act 1985 (Qld); Townsville
Zmc Re!mery Act 1996 (Qld); Oillen Bay Marina Act 1994 (NT); Docklands
AuthoYlty Act 1991 (Vic); Melbourne City Link Authority Act 1994 (Vic).
Bates note 2 above at 137,

16

Sections 30-47D.

17

State Development and Public Works Organisation Act 1.971 (Qld), ss 30, 32. Only
prolects costmg hundreds of mIllions of dollars or which affect several local
authorities will meet these requirements: K TarIo 'Editorial note: Queensland'
(1986) 3 EFL) 187.
Section 34.
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development of major new mining projects under the Mineral Resources Act
1989 (Qld).19 In Victoria, the Project Development and Construction Management
Act 1994 (Vic) enables the Government to expedite infrastructure projects in
which the State is involved, through the Office of Major Projects. The
Tasmanian Major Infrastructure Development Approvals Act 1999 enables all
planning matters relating to projects which are declared to be major
infrastructure projects to be dealt with by a combined planning authority.

legislation.22 The NTA was enacted following the High Court's decision in
Mabo v Queensland (No 2)23 in which the court held that:

Aboriginal mining agreements
Over the past 30 years, numerous agreements have been negotiated between
the developers of mining projects and the traditional owners of the land or
affected indigenous communities. 20 Statutory rights to negotiate with the
proponents of mining developments on Aboriginal land or land over which a
native title claim has been registered have been granted to Aboriginal
communities, beginning with Australia's first land rights legislation, the
Aboriginal Land Rights (Northern Territory) Act 1976 (NT) (ALRNTA)21 More
recently, rights to negotiate in relation to exploration and mining have been
extended nationally to registered native title claimants, under the Native Title
Act 1993 (Cth) (the NTA) and complementary State and Territory

the common law of this country recognises a form of native title which, in the
cases where it has not been extinguished, reflects the entitlement of indigenous
inhabitants, in accordance with their laws and customs, to their traditional
lands 24

The ALRNTA (as amended by the Aboriginal Land Rights (NT) Amendment Act

(No 3) 1987 (Oh)) provides an effective right of veto over exploration
proposals relating to Aboriginal land25 and since its enactment many
agreements have been negotiated by Northern Territory Land Councils in
relation to exploration and mining proposals. 26 The NTA 1993 does not
confer a right of veto per se but gives native title, claimants a right to
negotiate with the Government and mining companies in respect of future
acts involving the grant of mining interests over land where native title is
claimed or has been established. 27 As originally enacted in 1993, the right to
negotiate applied both at the stage when an exploration title was sought and
when a mining lease was applied for. However, following 1998 amendments
there is now a one-off right to negotiate which takes effect at the exploration
22

19

20

21

Another example of Queensland fast track legislation is the Integrated Resort
Development Act 1987 (Qld) which provides for accelerated approval of large
tourist developments: see A Fogg 'Editorial note - Queensland' (1987) 4 EPLJ
309.
In 1998, the National Native Title Tribunal estimated that 1244 agreements had
been reached between miners, pastoralists, indigenous groups, u:dustry b?~ies
and Governments. Eighty per cent of thes~ related to the g~an~mg of mmmg
leases and exploration licences, most o! whIch were ~etw"een I~dIge!l0us people
and miners in Western Australia. MedIa Release, NatIonal NatIve TItle Tnbunal
Native Title Agreemel1ts Top 1200, PR98/49, 11 September 1998. Kauffman sW'veys
30 mining agreements involving Aboriginal people over a period of 30 years: see
P Kauffmall Wile, Mininr.; and Aborigines, AlIen & Unwin, Sydney 1998. See also R
Howitt, J Connell, and' P Hirsh (eds) Resources, Nations and Indigenous Peoples
Oxford University Press, Melbourne 1996 at 18; and S Doenau Native Title and
Negotiated Agreements Edvancc Publications, Sydney, 1999.
The ALRNTA was followed by legislation conferring rights to negotiate in other
States: Pitjantjatjara Lal1d Rights Act 1981 (SA); Mam/inga Tjarutja Land Rights Act
1984 (SA); Aborigina/ Lal1d Rights Act 1983 (NSW).
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Under the NTA ss 26A, 43 and 43A a State or Territory may enact alternative
provisions which correspond to the right to negotiate in the NT A, but they must
include a duty to negotiate in good faith, provision for the hearing of objections
against the proposed future act and consideration of the criteria considered by
an arbitral tribunal under NTA s 39. For the alternative State provisions to come
into force, the Commonwealth Attorney-General must determine that they
comply with the NTA and they must not be disallowed by a resolution of either
House of Federal Parliament. The Queensland alternative State provisions under
NTA ss 26A and 43, as approved by the Commonwealth Attorney-General and
the Senate, have bcen given effect by amendments to the Mineral Resources Act
1989 (Qld) and the Native Title (Queens/and) Act 199.1 (Qld). These provisions
replace the right to negotiate provisions of the NTA which can no longer be
used for mining tenement applications in Queensland.
(1992) 175 CLR 1; 107 ALR 1.
(1992) 175 CLR 1 at 15.
ALRNTA, Pt IV, ss 40-44. Under the ALRNTA, an inalienable freehold title to
land is vested in Land Trusts on behalf of groups of Aboriginal people entitled
by tradition to use or occupy it, although property rights in minerals remain
with the Crown. Around 40 per cent of the Northern Tcrritory's land area is
Aboriginal freehold. Land Councils, including the Northern Land Council and
the Central Land Council, have been established under the ALRNTA.
Since the 1987 alnendments to the Act which removed the power to veto
proposals at the mining stage, the traditional owners can exercise their effective
veto over mining only at the stage when the exploration licence is sought. The
operation of the right to negotiate provisions in Part IV of the ALRNTA was
considered in Northern Territory v Northern Land Council (1992) ALR 81; 81 NTR
1. See also S McKenna 'Negotiating mining agreements under the Native Title Act
1993' (1995) 2(3) Agenda 301 at 301, 303; O'Faircheallaigh 'Negotiating with
resource companies' in Howitt et al (eds) note 20 above at 186-187; Kauffmall,
note 20 above at 16-17.
NTA Pt 2, Div 3, Subdiv P, ss 25-44. Section 30A defines the 'negotiation parties'
as the Government, any native title party and any grantee party.
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stage. The right to negotiate is triggered by the Government giving notice of
the future act it proposes to allow, as required by the NTA s 29, to the
person who applied for the act to be done, any registered native title
claimants, representative Aboriginal bodies and the public.28 The future acts
which attract the right to negotiate include the 'creation of a right to mine,
whether by the grant of a mining lease or otherwise', the 'variation of such a
right, to extend the area to which it relates' and certain renewals of mining
rights (including exploration and prospecting licences), on land where native
title has been recognised or claimed.29 The right to negotiate does not apply
to grants of mining rights to enable construction of an infrastructure facility
associated with mining (s 24MO(6B)(b)), to renewals of mining leases on the
same terms (s 260(1» or in situations where the impact of exploration
activity on native title rights is negligible (s 26A(3». All parties - the
Government, the developer and the native title claimant - are required to
negotiate in good faith with a view to obtaining the agreement of each party
to the proposed action. 3D

standing. These include agreements relating to the Gove bauxite mine
established under the Mining ICove Peninsula Nabalco) Ordinance 1968 (NT)
and to the Mt Todd and McArthur River projects in the Northern Territory,
which were established in the 1990s 34 In 1996, Nabalco entered into an
agreement with the Aboriginal company, Yirrkala Business Enterprises, for
the further development of the Gove bauxite deposit. The agreement for the
McArthur River project, which is on pastoral land not subject to the
ALRNTA, is between the Commonwealth, the Northern Land Council and
the Gurdandji-Bingbinga Aboriginal corporation but does not include the
project developer, Mt Isa Mines or the NT government.35 Under the tripartite Mt Todd agreement, between the Jawoyn Association, the Northern
Territory Government and the developer, Zapopan NL, the traditional
owners, the Jawoyn people, traded potential native title claims for freehold
title to land and financial support for the development of an outstation and
tourist facilities.36 In Western Australia, the Gumala Hamersley Agreement
and the Yandicoogina Land Use Agreement, which parallel the Iron Ore
IYandicoogina) Agreement Act 1996 (WA), were signed in March 1997 following
negotiations between Hamersley Iron Pty Lld, the Gumala Aboriginal
Corporation and representatives of three Aboriginal language groups.3 7 In
Queensland, no new State-developer mining agreements have been concluded
since the 1980s but agreements have been negotiated between local
Aboriginal communities and the owners of large Cape York bauxite mining
projects established decades ago under franchise agreements.38 Following the
decision of the High Court in Wile Peoples v Commonwealth (1996) 141 ALR
129 upholding the validity of the Comalco and Aurukun Agreements and the
special bauxite mining leases granted under them, negotiations commenced
between the mining companies and the Cape York Aboriginal communities.

Like State-developer mining agreements, Aboriginal mining agreements are
cOluplex documents encompassing a wide range of matters. They cover many
of the matters dealt with in mining franchise agreements such as access to
the area, employment and training, environmental protection and rehabilitation, protection of cultural heritage and significant sites and payment of
royalties. However, as they are usually strictly confidential and access to
their detailed contents is restricted,31 there has to date been little analysis of
their provisions. 32 Where the parties enter into an agreement permitting
mining or exploration subject to certain conditions, the conditions take effect
'as if they were the terms of a contract among the negotiation parties ... in
addition to any other effect that the agreement may have ... '.33 Aboriginal
mining agreements are not ratified by legislation.
Several Aboriginal mining agreements have been negotiated in relation to
projects established under franchise agreements, both recent and of long

28
29

30

31

32
33

34
35

NTA ss 26, 29. For the effect of the 1998 amendments, see G Triggs, 'Australia's
indigenous peoples and international law: vaHdity of the Native Title Amend-

ment Act 1998' (1999) 23 MULR 373 at 405-409.
NTA s 26.
NTA s 31(1)(b). See L Flynn 'What does 'negotiate in good iaith' mean ior the
grantee party in a right to negotiate process?' (1999) 18 AMPLj 153; W Jenvey
and S Lockie 'The duty to negotiate in good iaith' (1999) 4 Native Title News 31;
E Vickery and E Caganis 'Negotiating in good faith, agents and native title'
(1999) 4 Native Title News 71.
Of 998 future act agreements identified by the National Native Title T~ibunal in
1998, most were confidential agreements under s 34 of tlle NTA, relatmg to the
granting of mining leases or exploration licences: Media release, Nationaf Native
Title Tribunal above note 20.
For a description of roughly 30 Aboriginal mining agreements see Kauffman,
note 20 above; see also Doenau, note 20 above.

NT A s 41(1)(b).
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McArthur River Project Ratification Act 1992 (NT), Mt Todd Project Agreement
Ratification Act 1993 (NT).
Under the agreement, the local Aborigines give their support for the project in
ret.urn for a Commonwealth ftmded package which inc1udes purchase of an
adjacent pastoral property, training and employment and a joint venture
company to provide services to the project: O'Faircheallaigh in Howitt et al
above note 20, at 187-188. See also P Kaufman Wik, Mining and Aborigines Allen
&

36

37

38

Unwin, Sydney, 1998 at 108-111.

O'Fairchellaigh in Howitt et al above note 20, at 188. For an account of the
negotiations, see J Ah Kit 'Native title and best practice' in G Meyers (cd) The
Way Forward: Collaboration and Cooperating 'In Country' ~ Proceedings of tlle
Indigenous Land Use Agreements Conference (NT 1995), Native Title Triblmal,
Australian Government Publishing Service, Perth 1995 at 159. See also Kauffman
above note 35 at 103-108.
The Agreement itself is subject to confidentiality resh·ictions. The following
description is from C Senior, The Yandicoogina Process: A Model for Negotiating
Land Use Agreements, Native Titles Research Unit, Australian Institute of
Aboriginal and Torres Strait Islander Studies, Canberra 1998.
Commonwealth Aluminium Corporation Pty Ltd Agreement Act 1957 (Qld), ALCAN
Queensland Pty Lld Agreement Act 1975 (Qld).
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In 1997 and 1999, agreements were concluded between the Napranum,
Mapoon and New Mapoon communities and Alcan for the development of
the Ely bauxite project on Cape York. 39 Comalco has negotiated an
agreement with Cape York's Aboriginal communities and the Land Council
in relation to the further development of the company's extensive bauxite
leases. Some four decades after Comalco commenced operations on Cape
York, the Western Cape Communities Co-Existence Agreement was signed in
March 2001 by 11 traditional owner groups, the Aurukun, Mapoon, New
Mapoon and Napranum Community Councils, the Cape York Land Council,
Comalco and the Queensland Government. The agreement will be registered
under the Native Title Act 1993 (Cth), Pt 1, Div 3, as an Indigenous Land Use
Agreement (ILUA).

tenants in cmnmon.42 It has been suggested that the joint venture concept is
wide enough to encompass a mining franchise agreement since the venture is
being undertaken jointly by the Government and the developer:

Joint ventures
Various kinds of legal structure fall within the concept of 'joint venture', the
two major categories being equity and contractual. Under Australian law, the
term 'joint venture' is not a term of art, nor is it capable of precise or
succinct definition. Its meaning was considered by the High Court in United
Dominions Corporation Ltd v Brian Pty Ltd:
The term 'joint venture' is not a technical onc with a settled common law
meaning. As a matter of ordinary language, it connotes an association of
persons for the purposes of a particular trading, commercial, mining or other
financial undertaking or endeavour with a view to mutual profit, with each
participant usually (but not necessarily) contributing money, property or skill.
," The borderline between what can properly be described as a 'joint venture'
and what should more properly be seen as no more than a simple contractual
relationship may on occasion be blurred. 40

Both the govermnent and the developer anticipate making a profit from the
venture and the developer profits from the extraction and sale of the resource
and the government profits from royalties, and rental tmder a Crown lease.43

The conect view, it is submitted, is that the franchise agreements used in
Australia emphatically do not comprise jOint ventures between State
Governments and resource developers but differ from them in some
important respects. While the State grants mineral exploration and exploitation rights and establishes the framework for the regulation of the project,
by entering into a mining agreement it does not el]-gage in a 'common
undertaking' with the developers to produce minerals. The fact that entering
into the agreement does not give rise to a partnership between the State and
the project developers is given express recognition in some of the mining
agreements. 44 Projects established under franchise agreements are controlled
by the developer and do not involve the active partiCipation of, or effective
control by, the Government or a governmental authority. In this respect, the
mining agreements used in Australia differ frmn the newer forms of
contractual arrangement which have emerged elsewhere, reflecting a
refonnulation of the State-investor relationship, such as the joint venture, the
service contract and the production-sharing agreement.45 Arrangements under
which the State retains ownership of the resource and takes an active role,
usually operating through a government owned corporation, in the management of its exploitation, in partnership with one or more mining cmnpanies,
can properly be considered to be jOint ventures.46

The developers of a major mining project often form a joint venture to cooperate in carrying out exploration or mining activities. In the mining
industry the most common type of joint venture involves a contractual,
unincorporated, non-partnership arrangem.ent. 41 An essential feature of a
mining joint venture is that there is an association of persons engaging in a
common undertaking in order to generate a product which is to be shared
among the joint venture participants. A mining joint venture specifies the
respective management responsibilities of the participants and provides for
property used in the undertaking to be held among the participants as

43

39

44

40
41

ALCAN had been granted a special bauxite mining lease under the Alcan
Queensland Pty Lld Agreement Act 1965 (Qld) but had not proceeded to develop
the mine.
(1985) 157 CLR 1 per Mason, Brennan and Deane jJ.
E J Wright (ed) Doing Business in Australia Juris Publishing New York 1996 at 1662. See also JD Merralls QC 'Mining and petroleum joint ventures in Australia:
some basic legal concepts' V01 3, 1981, Australian Mining and Petroleum Law
JDumal (AMPLJ) 1.
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42

45

46

M Crommelin 'The mineral and petroleum joint venture in Australia' (1986) 4
JENRL 65.
S Christenscn 'Joint ventures with govenunent' in W D Duncan (ed) Joint
Ventures Law in Australia Federation Press in association with Queensland
University of Technology 1995 at 395.
Hellyer Mine Agreement Ratification Act 1987, Sch 1, Cl 33(1) provides:
Nothmg contamed or ImplIed m thIS Agreement shall constitute or be deemed
to constitute a parh1ership between the State and Aberfoyle or constitute or be
dee~ed t? constitute the relationship between the State and Aberfoyle as any
relatIOnshlp other than that of independent contractors.'
See chapter 10, 'A new generation of contractual arrangements'.
M Sornarajah Law of International Joint Ventures Longman, Singapore 1992 at 279281.
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Significance of mining agreements
Little attention has been paid to mining agreements in the Australian legal
literature. Comprehensive or comparative analyses of the agreements used in
the mining and m.inerals processing sectors are conspicuous by their
absence,l with specialist texts on mining, natural resources and enviromnental law dealing with them only in passing2 The one notable exception is the
question of the effect of legislative ratification on government contracts,
which has been addressed by several commentators3 an(i was considered by
the High Court in Wi!c Peoples v Queensland. 4 There are, however, several
compelling reasons for according mining agreements much closer and more
detailed examination than they have been attracted to date.

2

3

4

22

Ausb'alian Conservation Foundation, World Wide Fund for Nature (Australia)
ESD Policy Unit, Principles for ecologically sustainable development in the mining
industry Melbourne 1991 Appendix 1 at 150.
J Forbes and A Lang Australian Mil1ing and Petroleum Laws Butterworths, Sydney
2nd ed 1987 at 8 and 52-54; G Bates Enviroml'lental Law in Australia Butterworths,
Sydney 4th ed 1995 at 135-141; D E Fisher Environmental Law: Text and Materials
Law Book Company, Sydney 1993 at 3, 40-43 and 265-277; D E Fisher Natu,.al
Resources Law in Australia: a MacrO-Legal System in Operation Law Book Company,
Sydney 1987 at 4-5, 11-15 and 16-25; M Hunt and M Lewis Mining Law in
Western Australia Federation Prcss, Sydney 1993 at 17-23.
E Campbell 'Commonwealth contracts' (1970) 44 AL) 14; E Campbell
'Agreements about thc exercise of statutory powers' (1971) 45 ALJ 338; E
Campbell 'Legislative approval of government contracts' (1972) 46 ALJ 217; E
Campbell 'Legal problems involved in government participation in resource
projects' [1984] AMPLA Yearbook 136; K McDonald 'The negotiation and
enforcement of agreements with State Governments relating to the development
of mineral ventures' (1977) 1 AMPL) 29; L Warnick 'State agreements - the
legal effect of statutory endorsement' (1982) 4 AMPL) 1; L Warnick 'State
agreements' (1988) 62 AL) 878; P McNamara 'The enforceability of mineral
development agreements to which the Crown in the right of a State is a party',
(1982) 5 UNSWL) 263; D E Fisher Natural Resources Law in Australia as above at
17-20; M Aronson, H YVhitmore Public Torts and Contracts Law Book Company,
Sydney 1982 at 187-207; K Puri Australian Government Contracts: Law aud Practice
CCH Australia Ltd, Sydney 1978 at paras 401-8; ) Nonggorr 'The legal effect and
consequences of conferring legislative status on contracts' (1993) 17 UQLJ 169; N
Seddon Government Contracts: Federal, State and Local Federation Press, 2nd ed
Sydney 1999 at 83-88.
(1996) ALR 141 (HCA).
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Economic significance of projects established under mining agreements

per cent of total commodity exports,lo 45 per cent by value of total
merchandise exports ll and 35 per cent of total exports in 1999-2000.12 WA
and Queensland are the two largest mineral producing States, together
accounting for about A$24 billion of the gross value of minerals produced,13
followed by NSW and Victoria.l 4 Mining also contributes significantly to the
economies of tile Northern Territory, Tasmania and SA15 Minerals and foels,
in either processed or unprocessed fonn, comprise seven of Australia's top
ten commodity exports. 16 Black coal is consistently Australia's largest export
commodity by a wide margin, accounting for more than 12 per cent of
merchandise exports, worth over A$lO.5 billion in 1998-99 17 and more than 1
per cent of GDP. Since 1984, Australia has been the world's largest exporter
of black coal, responsible for almost 30 per cent of world coal trade, with
more than 75 per cent of black coal exported.1 8 Non_monetary gold is the
second largest conllnodity export, accounting for more than 7 per cent of
merchandise exports, with a value of A$6.3 billion in 1998-99 and A$4.8
billion in 1999-2000.1 9 Iron ore and concentrates,20 aluminium,21 and

Perhaps the strongest reason for attributing a greater priority to the analysis
of mining agreements is the role they play in a key sector of the national
economy. Of the world's 20 wealthiest nations, Australia derives a greater
proportion of its wealth from mineral and energy resources than any other
country except Norway.5
The mining sector is of considerable and growing significance, having
expanded dramatically since the 1950s, with numerous large scale projects
developed to supply export markets. From the 1960s onwards, the mining
industry has underpinned the nation's economic development and reliance on
mineral exports is likely to continue for many decades. It now contributes
about 9 per cent of total gross domestic product (GDP), compared with
around 1.6 per cent in 1960, having displaced the rural sector as Australia's
major export earner in 1970. 6 Throughout tins period of expansion, ratified
agreements have been the principal means of regulating large scale mining
and minerals processing projects. With the output from these projects now
accounting for a significant proportion of Australia's export earnings, an
understanding of the use of mining agreements is relevant to economic and
resource development policy at both the State and Federal leve1.7

10

11

Australia is a leading producer and exporter of a range of important
minerals 8 and earnings from mineral exports make a major contribution to
the nation's balance of payments. Exports of mineral and energy commodities
are currently valued at about A$43.8 billion per year,9 comprising over 62

12
13

14
5
6

7

8

9

A Stoeckel Minerals: Our Wealth Down Under Centre for International Economics,
Canberra 1999 (see report at <http://www.intecom.com.au>).
In 1999-2000, the total mining sector (including services to mining) accounted for
A$26.184 billion out of a tota1 GDI' of A$632.290 billion (4.14 per cent), while the
farm sector accOlmted for A$17.668 billion: Australian Bureau of Agricultural and
Resource Economics, 'Australian Commodity Statistics 2000' ABARE Canberra
2000 at l.
As to the question of whether the rapid expansion of Australia's mining industry
from the 1950s to the 1980s was at the expense of the development of the
manufacturing industry - the so-called 'Dutch disease' - see: J Stewart The Lie
of the Level Playing Field: Industry Policy and Australia's Future Text Publishing
Company, Melbourne 1994; R Auty, A Warhurst 'Sustainable development in
mineral exporting economies' (1993) 19 Resources Policy 14; R C Cregory 'Some
implications of the growth of the mineral sector' (1984) 20 Australian Journal of
Agricllltural Economics 71.
In 1998, Australia was the leading producer of bauxite, alumina, lead, ilmenitc,
rutile and zircon. It was the second largest producer of iron ore, zinc and
uranium, the third largest producer of gold and unrefined nickel, the fourth
largest producer of refined nickel, the fifth largest producer of aluminium and
unrefined copper, and the seventh largest producer of black coal: Australian
Bureau of Agriculture and Resource Economics Minestats Australia ABARE
Canberra June 1998.
ABARE above note 6 at 4 and 35. The figure for 1998-99 was A~38.781 billion
and for 1997-98, A$40.679 billion: ABARE above note 6 at 4 and 35.
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15
16

17
18

19
20

21

'Total commodity exports' includes all farm, forest, fisheries and resources
exports: ABARE, 2000 at 4. In 1999-2000, total commodity exports accounted for
56 per cent of total exports: ABARE, above note 6 at 6.
ABARE 2000 at 4, 5. Total merchandise exports accounted for 77.5 per cent of
total exports and services accounted for 22.5 per cent of total exports: ABARE,
above note 6 at 6.
As a comparison, farm products made up 18.3 per cent of Australia's total
exports in 1999-2000: ABARE above note 6 at 4 and 6.
In 1998-99, the gross value of mineral production in Western Australia was
A$15.477 billion and in Queensland, A$8.499 billion: ABARE above note 6 at 33.
In 1998-99, the gross value of mineral production in New South Wales was
A$5.374 billion and in Victoria, A$2.478 billion: ABARE above note 6 at 32.
In 1998-99, the gross value of mineral production in the Northern Territory was
A$l.266 billion, in Tasmania A$446 million and in SA, A$I.053 billion: ABARE
above note 6 at 32.
Australian Bureau of Agriculture and Resource Economics Update ABARE
Canberra, October 1997 at 5. With the exception of aluminium, all of the top 10
are primary products: coal, non-monetary gold, iron ore, wheat, aluminium,
aluminium ores (including alurnina), wool, bovine meat, crude petroleum and
refined petroleum: Department of Foreign Affairs and Trade Composition of Trade
Australia 1998 Market Information and Analysis Unit DFAT Canberra 1999 at 5-7.
Aust Bureau of Agriculture and Resource Economics, 'Australian Commodity
Statistics 1999' ABARE Canberra 1999 at 38. The figure for 1999-2000 was
A$9.906 billion: ABARE above note 6 at 38.
Industry Commission The Australian Black Coal Industry: Draft Report - Vol 1:
Report Industry Commission, Canberra 1998 at 1; Department of Industry,
Science & Resources Australia's Export Coal Industry AusInfo Canberra 1999 at 1.
ABARE above note 6 at 38.
Australia is the world's second largest producer of iron ore, with exports worth
A$3.845 billion in 1998-99 and A$3.817 billion in 1999-2000, accounting for 4 per
cent of total merchandise exports: ABARE above note 6 at 38; Department of
Foreign Affairs and Trade above note 14 at 6.
Aluminium exports were valued at A$2.840 billion in 1998-99 and A$3.302 billion
in 1999-2000: ABARE above note 6 at 38; Department of Foreign Affairs and
Trade above note 14 at 7.
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aluminium ores and concentrates (including alumina)22 occupy third, sixth
and fifth places respectively in 1999-2000.23 When production of bauxite,
alumina and aluminiUln are combined, bauxite-alumina-aluminium is
Australia's second largest merchandise export industry.24 Exports of iron and
steel, zinc, nickel, copper and lead are also substantial.25 In 2000, Australia
was the world's largest exporter of zinc and lead ores and concentrates.26
The potential of the mineral resource based industries in the Australian
economy has not yet been fully realized.27 With a persistent national current
account deficit28 and falling terms of trade,29 the pressure to generate export
income from natural resources will continue to be strong. 3D Impetus for
further resource development will also come from the fact that Australia,
with its abundant reserves of readily accessible natural resources, enjoys a
significant comparative advantage in supplying raw and semi-processed
commodities to countries in the Asian region. Optimistic forecasts of steadily

22

23
24

25
26
27

Alumina exports were valued at A$2.91O billion in 1998-99 and A$3.471 billion in
1999-2000: ABARE above note 6 at 38; Department of Foreign Affairs and Trade
above note 14 at 7.
Department of Foreign Affairs and Trade above note 14 at 6, 7.
Export earnings were valued at A$6.834 billion in 1999-2000 (bauxite A$161
million; alumina, A$3.471 billion; aluminium, A$3.302 billion): ABARE above
note 6 at 38. Australia is the world's leading producer of bauxite and alumina
and the fifth largest producer of aluminium: ABARE above note 14 at 6. In 199899 Australia produced 36 per cent of the world's bauxite and almost 30 per cent
of the world's alumina: I Howarth 'The times they are a-changing' Australian
Financial Review 2 August 2000.
In 1999-2000, exports of iron and steel were valued at A$1.267 billion, nickel
exports at A$1.863 billion, copper exports at A$J.608 billion, lead exports at
A$592 million and zinc exports at A$1.233 billion: ABARE above note 6 at 38.
1 Haine and P Berry 'Base metals: outlook to 2005-06' in ABARE Outlook 2001:
Vol 3, Minerals and Energy ABARE Canberra 2001 315 at 325.
Industry Commission Mining and Minerals Processing In Australia: Overview,
!indings and Recommendations Report No 7, AGPS Canberra 25 February 1991, at

increasing growth in minerals and energy exports31 were unexpectedly
overtaken by the economic crisis in East Asia from mid-1997. With seven of
Australia's top ten merchandise export markets located in the region, the
economic crisis impacted strongly. Reduced demand resulted in lower export
prices and volumes for most commodities. Negotiations with Japanese buyers
in late 1998 saw price reductions of 18 per cent for hard coking coal and 10.5
per cent for iron ore.32 A further reduction of 5 per cent in the price of coal
was agreed in early 2000. In the March quarter of 1999 the value of mineral
export earnings slumped 16 per cent, with substantial declines in gold,
alumina and iron ore. Notwithstanding the setback caused by the difficulties
which beset East Asian economies in the late 1990s, the mining sector
remains central in the Australian economy. In the year to June 1999, 35 new
minerals and energy projects were brought into production at a cost of
around A$l1 billion - a record number of completions in a twelve month
period. The strong rebound of Asian economies from 1999 has seen higher
demand and substantially higher prices for mineral commodities on world
markets.33 ABARE's prediction at the Outlook 2000 conference that the value
of minerals and energy exports would increase by 11 per cent to A$43.5
billion in 1999-200034 has proven to be correct. 35 By the time of the Outlook
2001 Conference, the estimates had been revised sharply upwards, taking into
account higher world prices, larger export volumes and a lower exchange
rate. The value of minerals and energy exports was expected to increase by
23.6 per cent in 2000-01 to A$54.9 billion, of which metals and mineral

31

In 1997 ABARE predicted that total minerals and energy exports would rise by
40 per cent to A$50 billion by 2001-02, outstripping rural exports and accounting
for more than 60 per cent of Australia's commodity exports: D McKenzie
'Farmers pass the torch to miners' The Weekend Australian 8-9 February 1997 at

32

These reductions took effect from 1 April 1999. The price for coking coal was
reduced by US$9 per tonne ·to US$42, although production volumes were
maintained at 1998-99 levels: S Wyatt 'Coal price cuts may shut mines' Australian
Financial Review 12-13 December 1998 at 11; R Sprowl 'Coal price cuts burn BHP,
Rio' The Weekend Australian 12-13 December 1998 at 51.
From early 1999 to early 2000, spot prices for metals on the London Metal
Exchange increased by about 35 per cent for aluminium, 30 per cent for copper
and 70 per cent for nickel: J Penm, B Fisher 'Commodity overview' in ABA1ZE
Outlook 2000, Vol 1: Natural Resources ABARE Canberra 2000 at 1; B Fisher and J
Penm 'Commodity overview' in ABARE Outlook 2001: Vol 3 Minerals and Energy

IX.

28

The cu~rent accowlt deficit has fluctuated between 3 and 6 per cent of gross
domestIc product over the last decade. The lowest current account deHcit was

54.

3.3 per cent in 1991-92 and the highc,t was 6.0 per cent in 1994-95. In 1999-2000,
29

30

the current account deficit was 5.4 per cent of gross domestic product: ABARE
above note 6 at 10.
Access Economics Allstralia's Foreign Debt: Choices for the .Future Business Council of
Australia, Melbourne 1990; S Bell Ungoverning the Economy: The Political Economy
of Australian Economic Policy Oxford University Press, Melbourne 1997 at 82-84. In
1998, the terms of trade in merchandise fell by 2 per cent, the merchandise trade
balance turned from a surplus of A$1.4 billion in 1997 to a deficit of A$7.9
billion, and on a balance of payments basis, merchandise export volumes fell 2
per cent and import volumes increased by 9 per cent: Department of Foreign
Affairs and Trade above note 14 at 1.
See Australian Department of Primary Industries and Energy Minerals and
Petroleum Resources Policy Statement Prime Minister Hon John Howard MP and
Minister for Resources and Energy Senator W Parer, 2 February 1998.
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33

ABARE Canberra 2001 at 1.
34
35

Penm and Fisher above note 33 at 17; J Hogan, R Rose 'Minerals and Energy:
Outlook to 2004-2005' in ABARE Outlook 2000, Vol 3: Minerals and Energy

ABARE Canberra at 41, 53.
ABARE above note 6 at 4.
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exports would contribute A$29.8 billion, an increase of 14.5 per cent.36 The
total volume of mine production is predicted to increase by around 8 per
cent in 2000-01 and hy almost 8 per cent in the 5 years to 2004-2005, with
substantial increases projected in production of zinc, nickel, copper, lead,
bauxite, alumina, manganese, titanium mineral, iron ore, iron and stee1. 37

maximise the returns to the State. 41 Access to information about transactions
between investors and governments and the policies and experiences of other
countries in the relevant sectors has been identified as a prerequisite to
successful negotiation of contract terms and agreements which will achieve
the maximum benefit for the host country.42 The United Nations Centre on
Transnational Corporations (UNCTC) noted that it is difficult to generalise
about trends in the relative bargaining power between transnational
corporations and host countries because the balance depends on several
factors, including: world prices for specifiC natural resources, the number of
potential sources and the number of transnational corporations involved in
the industry. However, the UNCTC found clear support for the proposition
that

Access to information strengthens negotiating positions
Franchise agreements represent 'the most tangible evidence of the bargaining
process ... over the distribution of benefits from mineral projects.'38
Consequently, all parties involved in tlle negotiation of mining agreements
are likely to benefit from greater availability of information about the
detailed terms of earlier agreements. There is little doubt that State
government negotiators will be in a stronger bargaining position if they
understand the use of agreements by other States and corresponding
contractual arrangements used in other countries in the same resource sector.
Studies have shown that the relative bargaining power of the host country
and transnational corporations in natural resource developluent
depends on the skills, knowledge and expertise of each bargaining party to
negotiate the conditions of speCific agreements. This is parUculnrly important for
projects which do not fall under the general foreign investment regulatory. and
incentives systems of the host" country, but that are negotiated with national officials
(either government or state enterprise) on a case-by-case basis.39 [italics added}

Concerns have been regularly voiced in State parliaments about the
disparity in the skills and knowledge of those negotiating on behalf of the
State and the negotiators employed by multinational resource companies. 40
State governments, eager to promote economic development, but with little
experience of the particular resource sector, have accepted developers'
proposals without conducting a full investigation to ensure that they will
36
37

38
39

40

Penm and Fisher (2001) above note 33 at 18; T Waring, J Hogan and V Tulpule
'Minerals and Energy: Outlook to 2005-06' in ABARE (2001) above note 33 at 29,
43.
T Waring, J Hogan, V Tulpule above at 41, 43.
G Crough Taxation, Transfer Pricing and the High Court of Australia: a case study of
the aluminium industry Transnational Corporations Research Project, University of
Sydney, Research monograph No 13 1981 at 7.
United Nations. Transnational Corporations and Management Division, Department of Economic and Social Development, Formulation and Implementation of
Foreign Investment Policies United Nations, New York 1992 at 75. See also D
Smith and L Wells Negotiating Third World Mineral Agreements: promises as
prologue Ballinger Publishing Company, Cambridge Massachusetts 1975 at 67.
For example, the comments by Mrs :rvlilne, Green Party member of the House of
Assembly, Tasmania, Hilllsard, 28 November 1996: 'At the very least we should
consider employing some professional corporate negotiators if we are going t?
get into negotiations with mll1tinationals so that we have got a chance when It
comes to the longer term conclusion of those contracts, negotiations and ending
of those arrangements.'
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[tlhe greater the expertise of the host country in assessing current and future
trends in these variables and the greater its expertise in the intricacies of contracts,
the greater the share of gains from TNC investment will be for the host country.43

Project developers and their lenders also stand to gain from improved
accessibility to information about franchise agreements. One of the central
concerns of a mining company in negotiating the terms of a mining franchise
agreement is to ensure the project's 'bankability' - that it can be financed on
a project finance basis. Project financing is extenSively used in Australia and
many of the large scale capital intensive mining projects commenced during
the last 30 years could not have proceeded without the availability of this
form of financing. 44 Project financing has been defined as:
A financing of a particular economic unit in which a lender is satisfied to look
initially to the cash flows and earnings of that economic unit as the source of
funds from which a loan will be repaid and to the assets of the economic unit
as collateral for the loan.45

Project finance looks primarily to the projected revenues for repayment of
the project debt and to the project's assets, revenue-producing contracts and
other cash flow generated by the project as security for the loan.46 In contrast
41
42
43
44

S~e for example, u:~ discussion of the Argyle diamond project by D Cox' Argyle
dIamonds: the polItIcal economy of a lost resource' (1996) 31:1 Australian Journal
of Political Science 83 at 84.
United Nations. Transnational Corporations and Management Division, Departmen.t of Economic and Social Development, Formulation and Implementation of
Foreign Investment Policies, United Nations, New York 1992 at 76.
United Nations above note 39 at 74.
J Naughton 'Project financing' in Mallesons Stephen Jaques Australian Finance Law
Law Book Company Information Services, Sydney 1999 at 244; S Hoffman The
Law and Business of International Project Finance Kluwer Law International, The
Hague 1998 at 12.
P K Nevitt Project Financing (5th ed) Euromoney Publications, London 1989 at 3.
'Project finance' is typically based on a 80:20 debt/equity ratio: N Grambas The
Role of Govermnent in Project Finance: Host Government Support International Bar
Association Biennial Conference, Melbourne, October 1994 at 3; see also J Teolis
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to the conventional loan whereby the lender looks at the general
creditworthiness of the project sponsors or at the value of the project's
tangible assets for security, in project financing the lenders 'always rely, to
some extent on the project itself as the source of repayment.'47 At the heart
of project finance is the project's performance, in teclmical and economic
terms. 48

overrun risk,57 luarket risk,58 force luajeure rjsk,59 native title risk,60 and

While the project sponsors are generally required to assume part of the
credit risk, the financiers also accept some of the risks involved. 49 Numerous
risks can be identified in relation to any Inajor resource development,
including: resource risk,50 completion or construction risk,S1 technology risk,52
operating risk,53 currency risk,54 political risk,55 environmental risk,56 cost

46-Continued
'Issues in project finance' in R Pritchard (ed) Economic Development, Foreign
Investment and the Law Kluwer Law International and International Bar
Association, London 1996 at 197; P R Wood Law and Practice of international
Finance Sweet and Maxwell, London 1980 Chapter 14; R S McCormick 'Legal
issues in project finance' (1983) 1 Journal of Energy & Natural Resources Law 21.
47 F Chronnell 'Project finance in Europe' in International Bar Association, Section
of Energy & Natural Resources Law Energ;)! and Resources Law '92 Graham &
Trotman and International Bar Association, London 1992 at 124; Teolis above
note 46 at 197.
48
Hoffman above note 44 at 6.
49 K Mander 'Assessing international mining regimes for investment and financing'
[1997] AMPLA Yearbook 297 at 298; Teolis above note 46 at 199.
50
The risk that the project does not have sufficient reserves, that they are not of
the required grade or are not economically recoverable: Naughton above note 44
at 246.
51
The risk th~t the proj~ct will not be constructed and be brought into operation
on a sus tamable bas1s as contemplated by the developer and the financier:
Naughton above note 44 at 246.
52 The r.is~ that the technology used in the project will not work, wHl not perform
at certam output levels or may take an unacceptably long time to get to work:
Naughton above note 44 at 247.
53 The risk that .the pr~ject or plant, upon completion, is not able to operate in
acco:dance W1th projected parameters (for example, time, volume, cost and
quahty: Naughton above note 44 at 248.
54
The r:isk tJ:at the currency of .the prod~ct sale differs from the currency in which
the fmancmg of the project IS denommated, such that downward fluctuation in
the revenue currency makes it impossible to meet repayment obligations solely
on the basis of cash flow: Teolis above note 46 at 206.
55
This inclu~es the risk of civil war or insur~ection, expropriation or nationalisation
of the project by the host government WIthout compensation, the imposition of
export or exchange controls, the imposition of new taxes or changes to existing
taxes and changes to statutory licensing regimes: Naughton above note 44 at 249.
56
The . risk that an environmental eyent will cause closure of the plant,
requ.lrements for technology and eqmpment upgrades, imposition of fines etc:
Teohs above note 46 at 205.
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legal and regulatory risk.61 The kinds of risks faced and their seriousness
varies from project to project, as does the ability of the various project
participants to control or manage them. 62 As part of the risk struchuing
process in a project financing, risks are identified, analysed, quantified,
mitigated and then contractually allocated among the parties. The aim is to
ensure that no individual risk jeopardises the project such that it cannot meet
operating expenses or provide investors with a reasonable equity return. 63

Wherever possible, risks are allocated to the participant which is best able to
control the risk or influence its outcome or which will reap the greatest
reward if the risk does not eventuate. 64 The financial viability of the project
is enhanced if each risk is shifted to the party with the lower marginal cost
of bearing or mitigating the risk. 65 The identification of project risks and
documentation of the negotiated allocation of risks 'is one of the most
significant tasks of legal counsel for the project participants. 66 By setting out
in detail the basis on which a major project is to be developed, mining
agreements identify and document the risks involved in the project and their
agreed allocation between the government and the project developers.67

Relevance to native title mining negotiations
Engaging in negotiations with miners and government authorities offers
indigenous peoples an opportunity to pursue more favourable outcOlues in

relation to resource development projects than could otherwise be achieved. 68
57
58

59

60

61
62

63
64
65
66
67
68

The risk that the cost of completing the project will exceed the borrower's
projections: Naughton above note 44 at 248.
The risk that there may not be a market for the product or that the market price
is not high enough to generate sufficient revenues to enable the project to meet
its operating costs and repay the loan: Chrom1eli above note 47 at 126-130;
Naughton aoave note 44 at 249.
The risk that extraordinary events will occur which are beyond the control of the
parties and which make the performance of the borrower's obligations to the
financier impossible, for example, fire, storm, flood, war and wide-ranging
industrial disputes: Naughton above note 44 at 253.
The risk that title to a project area will be invalidated or the operation of a
project prevented or that a compensation payment will need to be made because
of the existence of native title rights: Naughton above note 44 at 252; J
Armstrong and C Stevenson 'Native title - debt and equity investment' in
Mallesons Stephen Jaques above note 44 at 862-875.
Whether all approvals are in place and contracts are enforceable.
J MaueI 'Common contractu a I risk allocations in international power contracts'
(1996) 1 Columbia Business Law Review 37 at 39.
Hoffman above note 44 at 34; A Lake and F Hoong, 'Risk management and
credit support in project finance' (1998) 2 Singapore Journal of Tnternational and
Comparative Law 37.
Hoffman above note 44 at 35, 41.
Mauel above note 62 at 39.
Mauel above note 62 at 39.
Warnick above note 3 at 879.
C O'Faircheallaigh 'Negotiating with resource companies' in R Howitt, J COlmell,
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in a stronger bargaining
satisfactory outcomes. The
for Aboriginal participants
knowledge of:

community values; the historical or likely impact of a mining operation;
management of significant sites; mine rehabilitation; and d~tails of. project
economics such as commodity prices, revenue, costs and profIts, the SIze and
structure of the workforce, anticipated environmental impacts, and the
corporate structure and strategies .. , [and} information about the structure of
the international corporation as a whole, not just the subsidiary responsible for
the specific project. 69

As well as having access to information about agreements between other
Aboriginal groups and miners, those who represent Aboriginal communities
should be familiar with the mining agreements between the project
developers and the government, along with other agreements used in that
sector. Until recently, the strict confidentiality obligations included in the
agreements between resource companies, Aboriginal communities and
governments meant that there was little description or analysis of their
contents?O Recent publications have made a significant contribution to the
know ledge base,?1 but there remains a need for more detailed and systematie

68-Contil1-ucd
P Hirsh (eds) Resources, Nations and Indigenous Peoples Oxford University Press,
Melbourne 1996 at 184.
69 Centre for Aboriginal Economic Policy Research Aboriginal Communities and
Mining Agreements, Issue Brief No 24, July 1997 Can~erra at 2-3; ~e.e also C
O'Faircheallaigh Mineral Development Agreements Negotwted by Abol'lgmal Communities in the 1990s Centre for Aboriginal Economic Policy Research, Discussion
Paper No 85/1995 CAEPR, Aush·alian National University Canberra 1995 and C
O'Paircheallaigh Ner,;otiations between mining companies and Aboriginal communities:
process and structur; Centre for Aboriginal Economic Policy Research, Discussion
Paper No 86/1995 CAEPR Australian National University Canberra 1995. Howitt
says that indigenous negotiators need to have 'adequate resources, access to
appropriate expertise, a sophisticated grasp of negotiation tedmiques, a clear
lmderstanding of the nature and implications of corporate cultures, a:r:d strong
and informed support from their own people': R Howitt The Other SIde of the
Table: corporal"e cuUure and negotiating with resource companies Native Title Research
Unit, Australian Institute of Aboriginal and Tones Strait Islander Studies,
Canberra 1997 at 10.
70 The small number of publications included: J Altman Aborigines and Mining
Royalties in the Northern Territory Australian Institute of Aboriginal Studies,
Canberra 1983; W Gray 'The Ranger and Nabarlek mining agreements' in S
Han-is (ed) Social and Environmental Choice: the impact of uranium mining in the
Northern Territory Centre for Resource and Environmental Studies, Australian
National University, Canberra 1980.
71 See in particular P Kauffman Wik, Mining and Aborigines AlIen & U~win, .Sydney
1998; O'Eaircheallaigh above note 68 at 184 and S Doenau Natzve Title and
Negotiated Agreements Edvance Publications Sydney 1999.
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studies of Aboriginal mining agreements. 72 From the information that is
available, it is clear that there is a considerable degree of overlap between
the agreements negotiated betvveen Aboriginal communities, governments
and mining companies on the one hand and State-developer mining
agreements on the other. Aboriginal mining agreements contain provisions
relating to the identification and proteetion of areas of special significanee to
the Aboriginal community and Aboriginal heritage including cultural
materials and artefacts; the granting of project rights; environmental
protection and rehabilitation; access rights to the land subject to the
agreement; consent to assignment; approval of sub-contractors; arbitration of
disputes; payment of compensation and royalties; employment and training
of loeal workers and the contracting of loeal services and supplies. Given the
central role of franchise agreements in the establishment of major mining
projects, knowledge of how those matters have been dealt with in Statedeveloper agreements in the salne Ininerals sector or region will enhance the
ability of Aboriginal communities to effectively participate in negotiations
with mining companies.73

Mining agreements have a regulatory effect
Ratified mining agreements form part of the regulatory framework of natural
resource development and complement the general legislation enacted by the
States to govern mining and related activities. The projects established under
the agreements are so numerous that a comprehensive and accurate picture
of the regulation of mineral resource exploitation in Australia can only be
gained by examining the eontents of the agreements in conjunction with the
general mining and other statutes.74
Much of the eommentary on mining agreements has centred around the
distinction between the eontractual form of the agreements on the one hand
and legislative regulation on the other. 75 However, while the negotiated
agreements take the form of a contrad between the State or Territory
government and the resource developer, they are in fact regulatory in nature.
The regulatory aspect of tl1e agreements has two bases: the effect of statutory
72
73

74

75

Lowi~a O'Donohue, Foreword to Kauffman above note 71 at vi.
Sce H G White 'Including local communities in the negotiation of mining
agrcements: the Ok Tedi example' (1995) 8 Transnational Law 303 at 343.
Hunt and Lewis above note 2 at 17. This view is consistent with that taken in a
rece.rrt review ~f the legal, and .e~onomic fr~mework of l!l.iill?g in Africa by the
W01ld Bank: A country s mmmg code IS the combmahon of statute law
regl~ati01:s and agreements which govern the allocation, tenure and operation of
ml~mg nghts.' World Bank 'Strategy for African mining' World Bank MinIDg
Ul11t, Industry ~d Energy Division, Technical Paper No 181, Africa Technica1
Department Senes, Washington DC 1992 at 21.
M Crommelin 'An overview of the effect of open-cut mining on resources law' in
Open-Cui' Mining Environmental Law and Policy Centre for Commercial and
Resources Law, University of Western Australia and Murdoch University, Perth
1991 at 12-14.
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others, the similarities between the schemes of control they institute and those
encompassed in traditional agency-type regulation have become clearer .... [We
can] talk, without paradox, of the mining agreement as a regulatory scheme by reference to its behavioural control function rather than to its legal form or
mode of conclusion. This extended usage, therefore, carries with it the idea
that the control functions of legislative regulation in relation to mining projects
may be as well performed by contractual arrangements. 80

ratification of the negotiated agreements and the role of the negotiated
agreem,ents per se as a regulatory instrument.
The usual effect of legislative ratification of State agreements is to give the
agreement the force of legislation. Statutory status is conferred on the
agreement, which is then treated as if it were an enactment of the State
Parliament, amending a broad range of existing State laws.76 The extensive
use of contracts to establish large scale mining projects means that the 'rules
of the game' for such developments are contained largely in the clauses of
the ratified agreements rather than in the provisions of the State mining
legislation. Consequently, neither the State mining Acts nor the agreements
should be viewed in isolation.77 Independently of the effects of statutory
ratification, the negotiated agreements in themselves serve a regulatory
function. If the meaning of 'regulation' is not restricted to unilateral
legislative action by the State but extends to encompass rules for controlling
behaviour in bilateral context, the agreements can be characterised as
regulatory.78 In this respect, mining agreements exemplify what is known in
the United States as 'negotiated rulemaking.'79 The regulatory nature of long
term mining agreements has been commented on by Daintith:
Regulation is a chameleon word which may be used in a remarkable variety of
senses.
The first, [italics in original] legalistic, usage opposes [italics in
original] regulation to contract. Regulation is here a State phenomenon whose
distinguishing mark is its unilateral character as an emanation of legitimate
State power, as contrasted with the bilateral character of contract as a
facilitative consensual mechanism open for use by all. ... [In1 the second,
broader use ". regulation appears as one of a variety of instruments at the
disposition of the State for the furtherance of policy, as one of a number of
'ways of governing.' ... [T]t connotes control of behaviour, normally though not
necessarily according to pre-established standards.
Indeed, as the operation
of long tenn contracts is increasingly explored by academics, lawyers and

76

77
78

79

See Chapter 6 - Forms of statutory ratification and their effect.
M Hunt 'The Mining Act of Western Australia' (1981) 55 ALR 317 at 327.
T Daintith 'Mining agreements as regulatory schemes' in Jaenicke et al (eds)
lnternational Mining Investment Kluwer, Deventer The Netherlands 1988 141 at
142-3. See also T Daintith 'Regulation by contract: the new prerogative' [1.979] 32
Current Legal Problems 41; R Bentham 'The international legal structure of
petroleum exploration' in Rees and OddI (eds) The International Oil Industry: an
interdisciplinary perspective Macmillan, Basingstoke 1987 at 57; P Cameron Property
Rights and Sovereign Rights: the Case of North Sea Oil Academic Press, London
1983; W Peter 'Arbitration and renegotiation of international investment
agreements' Kluwer ~aw International, The Hague 2nd ed 1995 at 24.
See F Grad 'Alternative dispute resolution in environmental law' (1989) 14
Columbia Journal of Environmental Law 157; P Barter 'Negotiating regulations'
(1982) 71 Georgetown Law Journal J at 19-22: Negotiated Rulemaking Act 1990 (US):
C Ryan 'Regulatory negotiation: learning from experiences at the US Environmental Protection Agency' in J Blackburn and W Bruce (eds) Mediating
Environmental Conflicts: Theory and Practice Quorum Books, Westport Connecticut

1995 at 203-216.
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There now appears to be a widespread acceptance of the conceptualisation
of franchise or concession agreements as regulatory, as evidenced by Collins'
recent comments:
Here the State claims a basic property right to control the economic activity, .
but grants through contract the right to supply such a service for a limited
period of time to private business. The terms of the contract, the franchise,
contain most of the detailed regulation for the public provision of the service,
so that public regulation assumes the form of self.:regulation through
contract. 81

Mining agreements are negotiated State by State, project by project so that
the precise details of each agreement will reflect the circumstances of the
particular development which it is designed to govern. However, while each
agreement contains provisions crafted to suit an individual project, none of
the agreements establishes a truly unique resource development regime.
Within each State, there is often a marked degree of similarity between the
agreements, in some cases almost to the point of repetition from one
agreement to the next. This is markedly the case in the WA Iron Ore series
of agreements, where identical clauses appear in a series of franchise
agreements spanning four decades. Uniformity also crosses State boundaries.
Earlier Queensland and Western Australian agreements were used as
precedents in the drafting of tlle 'state of the art' Roxby Downs indenture82
which has subsequently served as a model for Tasmanian and Northern
Territory agreements.

Understanding of mining franchise agreements required for review of
mineral development regulation
There have from time to time been calls for the introduction of a uniform
national mining code to replace the individual State mining regimes. 83 The
central role of mineral exports in the Australian economy could be expected
80
81

82
83

Daintith 'Mining agreements as regulatory schemes' above note 78 at 142-3.
H Collins Regulating Contracts Oxford University Press Oxford 1999 at 303-4.
L Warnick 'The Roxby Downs indenture' [1983] AMPLA Yearbook 33.
An example is Professor K Wiltshire's argument that 'jurisdiction over mineral
resources ought to be a national government responsibility' and that 'the
Founding Fatners ... made a mistake in not assigning mineral policy as a major
national responsibility': K Wiltshire 'Royalties, revenue and independence:
finders keepers?' in Wood, Williams and Sharman (eds) Governing Federations:
Constitution, Politics, Resources Hale and Tremonger in association with the Royal
lnstitu~e of Public Administration, Sydney 1989 at 210.
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Chapter 5
to mean that proposals for a national mining c~de would carry some weight,
but there is at present no discernible push 111 that d,rection from eIther
government or industry. Nevertheless, any attempts to formulate such a code
would need to take into account both the contents of the mmmg agreements
and their role in the development of large scale export oriented minerals
extraction and processing projects. The contents of the agreements would
inform any national mining code which was to be developed.

Use of mining agreements by the States
Franchise agreements have been used by State and Commonwealth Governments to establish large scale mining and minerals processing projects for
over 70 years. Special or private Acts of Parliament had been enacted to
regulate large mining developments as far back as the 1890s but these did
not involve an agreement ratified by legislation. The first of these private
Acts was the Mount Lyell Company's Leases Act 1893 (Tas) under which the
Mount Lyell mine was established on the west coast of Tasmania.! The first
franchise agreements involving legislatively ratified contracts were used for a
petroleum project in Queensland in 19232 and an oil shale project in
Tasmania in 1925. 3 A franchise agreement was first used in relation to a
mining project in 1929, in Queensland 4 The great upsurge in the use of
ratified agreements coincided with the rapid expansion of the mining
industry from the late 1950s through to the 1970s, with the majority of the
agreements currently in force having been entered into after 1957. Not
unexpectedly, they have found their most extensive application in the
resource rich States of Queensland and W A. There are mining agreements
currently in force in the Northern Territory and five States: Queensland, SA,
Tasmania, Victoria and WA. In the past, they were used in NSW, though
none are presently in force in that State. s The use of agreements to establish
large mining projects is still actively supported by most States and the
Northern Territory, as indicated by the fact that new agreements have been
ratified in recent years, although a divergence has emerged between the two
largest mineral producers. Whereas WA continues to use the agreements
extensively to establish new projects, Queensland no longer supports the use
of agreements and all new mining projects in that State are governed by the
general legislation.
Before proceeding to summarise the use of franchise agreements in the
Australia, it is of interest to note that the ratified agreement model was
introduced into Papua New Guinea by the Australian administration prior to

2
3
4

5
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The Mt LyeU mine continued in operation for more than a century. For the
history of MOlmt Lyell, see G Blainey The Peaks of Lyell Melbourne University
Press Melbourne 1954.
Milso11l Petroleum Agreement Ratification Act 1923 (Qld).
Australiau Shale Oil Corporation Act 1925 (Tas).
Mining Trust Limited Agreement Ratification Act 1929 (Qld).
Clutha Development Fty Limited Agreement Act 1970; Australian Oil Refining Pty
Limited Agreement Ratification Act 1954; Australian Oil Lubricating Refinery Pty
Limited Agreement Ratification Act 1962.
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independence,6 setting a precedent for the use of negotiated agreements for
large scale mineral developments in that country? The Bougamvllle
agreement of 1967, establishlng the Bougainville copper mine, Papua New
Guinea's first major mining venture, was negotiated over a 12 month penod
up to June 1967. It took the form of a legislatively ratified franchise
agreement between the Australian Government (on behalf of Papua New
Guinea) and Bougainville Copper Pty Limited (BCPL)8 and was enacted as
the Mining (Bougainville Copper Agreement) Ordinance 1967 (PNG). The practice
of using contractual arrangements to establish large scale mining ventures
was continued by the Papua New Guinea Government after independence in
1975. When the Bougainville project came into operation in 1972 it
immediately generated unexpectedly high profits of A$158.4 million in 1973,
of which the Government would receive about A$29 million. This was
unacceptable to the Government and led to a renegotiation of the agreement
by the Papua New Guinean Government in 1974.9 The. renegotIated
agreement was given legislative status by the MlItlng (Bougalnvzlle Copper
Agreement) Act c.196 1974 (PNG). Papua New Guinea became self-governing
in December 1973 and achieved independence on 16 September 1975. The
renegotiated agreement included provision for an additional profits tax which
would yield a total tax rate of 70 per cent on that portion of profits above a
sum which would represent a 15 per cent net of tax return to BCPL on funds
invested)O
Papua New Guinea's first major mainland project, BHP Pty Lld's Ok Tedi
gold and copper mine, was established under a series of six legislatively
ratified agreements between the project developers and the Papua New
Guinea Government. l l Franchise agreements continue to be used to establish
natural resource projects in Papua New Guinea, though there has been a

6

7

s
9
10
11

Papua and New Guinea were administered separately by Australia follu~ing
World War J as mandated territories of Australia under the League of NatIOns;
after World War II they were jointly administered by Australia as the Territory
of Papua New Guinea.
For a history of the negotiation and renegotiation of the Bou.ga~ville Copper
Agreement, see C O'Faircheallaigh Mining and D~velopment: Foreign-financed Mmes
in Australia, Ireland, Papua New Guinea and Zambza Croom Helm London 1984 at
227-250; P Quod1ing Bougainville: the Mine and the People The Centre for
Independent Studies, Sydney 1991 at 23-5; W Peter Arbi.fration and Renegotiation of
International Investment Agreements Kluwcr Law Internahonal (2nd ed) The Hague
1995 at 72-80.
A subsidiary of Conzinc Rio Tinto (now Rio Tinto) incorporated in Papua New
Guinea.
O'Fairchealbigh above note 7 at 247.
O'FaircheaUaigh above note 7 at 250.
Mining (Ole Tedi Agreement) Act 1976 c 363; Mining (Ok Tedi First Supplemental
Agreement) Act c 363A; Mining (Ole Tedi Second Supplemental Agreement) Act
c 363B; Minin~ (Ok Tedi Third Supplemental Agreement) Act c 363C; Mmmg (Ok
Tedi Fourth Supplemental Agree/nent) Act c 363D; Mining (Ok Tedi Fifth Supplemental Agreement) Act c 363E (PNG).
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shift away from legislative ratification. Recent projects, including the Porgera
gold mine, the Misima mine and the Kutubu petrolellm project, have been
established under agreements (Porgera Mining Agreement, Misima Mining
Agreement and Kutubu Petroleum Agreement) which have not received
statutory ratification 12 A new Mining Act was enacted in 1992, replacing the
earlier act which was 'entirely inappropriate legislation for modern times and
was a substantial disincentive to foreign investment'.1 3 One of the reasons for
enactment of the new legislation was to provide an appropriate framework
for the 'commencement of medium scale mining operations without the need
for negotiating a formal mining agreement as has been the case (and no
doubt will continue to be the case for major projects).'14

Northern Territory
When the Commonwealth administered the Northern T.erritory prior to selfGovernment in 1978,15 it concluded an agreement for the development of the
Gove Peninsula bauxite deposits. The Mining (Gave Peninsula Nabalco
Agreement! Ordinance 1968 (NT) approves an agreement between the
Commonwealth and Nabalco Ply Limited for the establishment of the Gove
bauxite mine and alumina refinery. After an interval of more than two
decades, franchise agreements were again employed to establish mining
projects in the Northern Territory in the 19905. The McArthur River Project
Ratification Act 1992 (NT)16 ratifies an agreement between the Northern
Territory Government and Mount Isa Mines Lld for the development of the
major zinc, lead and silver deposits around the McArthur River on the
Barkly Tablelands)7 The Mt Todd Project Agreement Ratification Act 1993 (NT)
12

J Nonggorr

13

M I:Iunt 'Irmovations in mineral licensing' in International Bar Association,
:echon on Energy and Natural Resources Law Energy and Natural Resources Law
92 Graham & Trotham and International Bar Association, London at 426.
Hunt above note 13 at 432.
Prior to self-government in 1978, the Northern Territory was w1der direct Federal
Government control. Executive authority was vested in the Administrator and a
representative legislature was empowered to make ordinances for the peace,
order and good government of the Northern Territory, subject to disallowance
by the Federal Government. Self-governing status was granted by the Federal
Government on 1 July 1.978, through the Northern Territory (Self-Government) Act
1978 (Ct~). While not conferring full statehood on the Northern Territory, the
Act constItutes it as a distinct political entity responsible for its own government.
Although the Northern Territory is still subject to Federal Government control,
Common~ealth policy is to treat it as a State. Legislative power is vested in a
democrahcal.ly elected Legislative Assembly, and executive authority is conferred
on the Admmistrator who is advised by an Executive Council of Ministers of the
Northern Territory Government. Territory legislation is subject to the Administrator's assent and disapproval by the Aust.ralian Governor-General.
For a summary see j Hockley 'McArthur River Project Act' (1993) 1 APLj 168.
For a. ?etailed analysis of the Act, see Hockley above note 16. The environmental
proVISIOns of the franchise agreement are discussed in P Toyne 'The story of the
McArthur River mine' in The Reluctant Nation ABC Books Sydney 1994 at 161-174

14

. 15

16
17

'The legal effect and consequences of conferring legislative status on

contracts' (1993) 17 UQLj 169 at 184.
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,

ratifies an agreement between the Northern Territory Government and
Zapopan N L for the development of gold deposits in the Mt Todd district,18
The Merlin Project Agreement Ratification Act 1998 (NT) ratifies an agreement
between the Northern Territory Government and Ashton Mining Ltd for the
development of Australia's second hard rock diamond mine. The Granites
Exploration Agreement Ratification Act 1994 (NT) which ratifies an agreement
between the Northern Territory and North Flinders Mines Lld who is the
operator of a gold mine in the Tanami region, provides for an extension of
the term of the company's exploration rights. An oil refinery was established
under the Oil Refinery Agreement Ratification Act 1984 (NT).

Queensland
Franchise agreements have played a Significant role in Queensland's
economic development. For many years, the State Government's preference
was to use agreements to establish large scale projccts 19 and most of the
major export coal and bauxite projects initiated from the 1950s through to the
1970s were established by this means. Several large projects in central and
northern Queensland continue to operate under mining agreements. Since the
early 1980s a distinct shift has taken place in the Queensland Government's
natural resource development policy and the contractual model is no longer
the favoured method of establishing the regulatory framework for new
resource projects.20 Major mining and minerals processing projects being
developed or planned in the highly prospective minerals province of north
west Queensland 21 will be governed by the general State legislation rathcr
than ratified agreements.
17-Contil1ued
and T McCall 'Devolution in embryo: the McArthur River mine' in K J Walker
and K Crowley Australian Environmental Policy 2 UNSW Press Sydney 1999.
18 The r:tine was closed in November 19?7. The US parent company, Pegasus Gold
!nc h!ed for Chapter 11 Bankruptcy 111 January 1998 and was de-listed by the
Amencan Stock Exchange soon after: R Sproull 'tviine closures sink jobs creation
for Aborigines' The Australian 26 February 1998 at 32.
19 Department of Mines and Energy Queensland Mining Guide Consolidated Printing
for Department of Mines Brisbane 1976 at 116.
20 J M Florence 'Development of major mineral projects in Queensland' (1982) 4
AMl'L) 231 at 232-233.
21 Several mining projects have recently been developed or are proposed for the
I«7gion : Pasminco's Century Zinc lead, zinc and silver mine at Lawn Hill, 250
ktlometres north north west of Mount Isa which came into production in 1999,
at a cost of ~$810 million, and its Dugald River zinc and lead proj'ect north of
MOW1t Isa bemg developed at an esti1nated cost of A$250 million; M M, Holdings
Ltd and Savage R~s;)Urces Ltd's copper and gold project at E~nest H~1TY near
~loncurry, ~ust~aha s largest and aeepest open-cut copper mme, wluch came
ll1to operation 111 September 1997; BHP and MIM's silver, lead and zinc
Cannington mine, developed at a cost of A$466 million, which came into
operation in 1997; Placer Pacific's Osborne copper and gold mine south of
Cloncurry (A$220 million); and Queensland Phosphate Ltd's $550 million
fertilizer plant at Mt lsa.
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A series of project specific private Acts of Parliament passed around the
turn of the century22 provided for the grant of leases over mineral lands in
return for commitments by the developers to construct rail or tram lines to
the mineral field 23 The first of these special Acts was the Mareeba to Chillagoe
Railway Act 1897,24 part of an ambitious scheme to develop mining and
smelting in north Queensland.25 The Act proposed the granting of leases over
mineral lands in the Chillagoe district under the Mineral Lands Act 1882 (Qld)
in return for the developers' undertaking to construct a railway line. State
agreements were used from the early 1900s to validate arrangements between
the Queensland Government and railway companies,26 but the first use of a
ratified agreement in the context of resource development was the Milsom
Petroleum Agreement Ratification Act 1923 (Qld) under which the State agreed
to grant petroleum prospecting licences. In a series. of four agreements
22
23

24

25

26

In each of these Acts, all of the provisions were contained in the body of the Act
itself rather than appended in <1 ratified Agreement.
Mareeba to Chillagoe Railway Act 1897 (61 Victoriae No 19): 120 mile railway line
from the Cairns railway near Mareeba to Chillagoe; Gladstone to Callide Railway
Act 1900: 75 mile railway line from Gladstone to Callide Creek; Albert River,
Burketown and Lilydale Tramway Act 1900: 120 mile tramway from the Ballast
Grow1d near the mouth of the Albert River to Burketown to the Lilydale mine;
Glassford Creek Tramway Act 1900: 33 mile tramway from Glassford Creek to
Miriam Vale; The Port Norman, Normanton and Cloncurry Act 1901.: 260 mile
railway line from Port Normm1 to Normanton to Cloncurry.
For a detailed account of the history of the Mareeba to Chillagoe Railway Act 1897
(Qld) see R Kerr Johl1 Moffat's Empire J & R Kerr Brisbane 1979 at 59-78. The 153kilometre railway line, constructed in 1901 from the Government railway at
Mareeba to the Chillagoe mine pursuant to the Act at a cost of £381,902, was the
longest built by a mining company in Australia until the development of the
Pilbara iron ore deposits in the 1960s: G Blainey The Rush that Never Ended: a
history of Australian mining (4th ed) Melbourne University Press Melbourne 1993
at 342.
K H Kem1edy The MUl1gana Affair: State mining and political corruption in the 1920s
University of Queensland Press St Lucia Queensland 1978 at 2. Each of the
private Acts followed a similar pattern, providing for the granting of leases over
mineral lands on more favourable terms than under the Mineral Lands Act 1882
or the Mining Act 1898 with regard to the term and area of the lease: the leases
were to last for 50 years and cover total areas of up to 5,000 acres (The Port
Norman, Normanton and Cloncurry Act 1901 s 26), 2,560 acres, 2,000 acres (Mareeba
tv Ci1illagoe Railway Act 1987), and 1,000 acres (Gladstone to Callide Railway Act
1900 s 28; Glassford Creek Tramway Act 1900 s 25; Albert River, Burketown and
Lilydale Tramway Act 1900 s 24). The Government was given the option to
purchase the railway or tramway after 50 years either for the cost of
construction (Albert River, Burketown and Lilydale Tramway Act 1900 s 30; The Port
Norman, Normanton and Cloncurry Act .1901 s 30) or at a price not exceeding one
and one tenth of the cost of construction (Mareeba to Chillagoe Railway Act 1897
s 32; Gladstone tv Callide Railway Act 1900 s 33; Glassfard Creek Tramway Act 1900
s 30).
The Etheridge Railway Act 1906; The Hampden-Mount Elliott Railway Act 1908. Note
that these Acts did not contain provisions relating to mining leases.
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negotiated in 1929 and 1930 the respective developers were granted exclusive
rights to prospect for minerals across areas ranging from 573 to 100,000 acres
and to apply for and take up mineral leases over the specified lands: Mining
Trust Limited Agreement Ratification Act 1929 (Qld), Commonwealth Mines
Preliminary Syndicate Limited Agreement Ratification Act 1930 (Qld), Palmer
Development Coy Limited Agreement Ratification Act 1930 (Qld) and Alexander
Macdonald Mining Agreement Ratification Act 1930 (Qld).
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Thiess Pea body Mitsui Coal Pty Ltd Agreements Acts 1962 to 1965 (Qld)32 and
Central Queensland Coal Associates Agreement (CQCA) Act 1968 (Qld),33 The
CQCA Agreement was modelled on the Thiess Peabody Mitsui agreements,
in keeping with the State Government's intention of ensuring that Utah
received the sarn,e treatment as Thiess,34 A series of mining agreements have
been negotiated with respect to the mining of bauxite on Cape York
Peninsula and production of alumina and aluluinium, The Commonwealth
Aluminium Corporation Pty Ltd Agreement Act 1957 (Qld)35 which established
the Comalco bauxite mine at Weipa on Cape York was followed by the
ALCAN Queensland Fty Ltd Agreement Act 1965 (Qld) and the Aurukun
Associates Agreement Act 1975 (Qld),36

Agreements have been used to develop the massive coal deposits of the
Bowen Basin27 in central Queensland which supply more than half of
Australia's coal exports. 28 The first franchise agreement relating to the central
Queensland coal deposits was the Electric Supply Corporation (Overseas) Limited
Agreement Act 1947 (Qld) between Queensland and an English company, the
Electric Supply Corporation (Overseas) Ltd. Under the agreement, which was
seen as 'foreshadow[ing] a new era in the industrial life of the State',29 the
developer proposed to greatly expand production of coal from the existing
mmes at Blmr Athol30 and to transport it to the coast for shipment overseas.
The developer undertook to construct a new railway from the coalfield to
Proserpine and to build a port and harbour infrastructure. While the project
heralded by the Electric Supply Corporation Agreement never came to
fruition,31 the agreement was the precursor of the Thiess and Utah
agreements which were ultimately concluded some 20 years later.

33

Large scale development of the Bowen Basin coal deposits to supply
overseas markets has occurred under agreements negotiated during the 1960s:
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27
28

29

30

31

The. Bo,:"cn . Basin extends for approximately 600 hundred kilometres from
Collmsvllle m the north to Taroom in the south and in parts is up to 100
kilometres wide.
'
The ,major exc~Rtion is the Blackwater mine, which was developed under a
special .co~l mJ~mg lease granted under the Coal Mining Acts because much of
the eXIstmg mfrastructure could be utilised. Coal could be railed to
Rockhampton on the existing Central railway line and then shipped from the
port of Cladstone, In contrast, the four mines established under the Central
Queel:sland Coal Associates Agreement Act 1968 required extensive provision of
new mfrastructu,re: towns, railways and a new coal port at Hay Point south of
Mackay: B Galhgan [Hah and Queensland Coal University of Queensland Press
Brisbane 1989 at 45.
Editorial 'Queensland Mining Development in 1947' (1947) 48 Queensland
Government Mining Journal at 383,
The d,evelopment ~n'?posed by the Electric Supply Corporation involved
exb'ac,tlOn of ~,5 rrulhon, tons of coal per year: K Killin Drovers, Diggers &
Dragltnes: A Hlstory of Blalr Athol and Clermont Pacific Coal Pty Ltd Brisbane 1984
at 60.
In 1949, the Central Queensland Coal Development Company was formed .to
carry out the agreement between the Queensland Government and ESC. In 1950,
concern over lack of progress saw Premier Hanlon demand assurances from
Central Queensland Coal that they would begin operations withln six months,
N,o ,guarantee was forthcoming and the corporation abandoned the enterprise: K
KIlI111 above note 30 at 61,
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Nickel deposits at Greenvale were developed under the Queensland Nickel
Agreement Act 1970 (Qld).37 A project involving produttion of oil from the
Rundle oil shale deposits in central Queensland was to be regulated by the
Rundle Oil Shale Agreement Act 1980 (Qld). Although the agreement lapsed
when the project was deferred38 it is noteworthy since it forms one of the
32

35

36
37

38

A detailed account of the development of these projects if found in J Priest The
Thiess Story Boolarong Publications Ascot Qld 1981 at 150-171.
For a detailed history of the development of the central Queensland coal fields
by the Utah company, see B GaUigan Utah and Queensland Coal: A Study in the
Mlcro-polttlcal Economy of Modern Capitalism and the State University of
Queensland Press Brisbane 1989 at 43-76.
Mr E Evans, ~jnister for Development, Mines, Main Roads and Electricity
Queensland Parizamentary Debates Vol 233 December 1962 at 467-468, Nevertheless,
there are some significant differences between the agreements, notably in relation
to the responsibilities of the State Government and the developers for the
provision of infrastructure,
The Commonwealth Aluminium Corporation Agreement Act 1957 was examined by
the Full Court of the Supreme Court of Queensland in Commonwealth Aluminium
Corp Lld v Attorney-General [1976] Qd R 231 and by the High Court of Australia
in The Wi!c Peoples v The State of Queensland (1996) 141 ALR 129; 187 CLR l. The
amount of income tax payable by Commonwealth Aluminium Corporation in
respect of its Australian operations was considered by the High Court of
Australia in Commissioner of Taxation v Commonwealth Aluminium Corporation Ltd
(1980) 143 CLR 646.
This Act was considered in the High Court's judgment in The Wik Peoples v The
State of Queensland (1996) 141 ALR 129.
As amended by the Queensland Nickel Agreement Act 1988; previously known as
the Greenva!e Agreement Act 1970. The Queensland Government obtained a 28 per
cent share III the Queensland Nickel Joint Venture following default by Dallhold
Inveshnents in 1989, When the company was floated as a public company in
1992, the State Government continued as a joint venture partner with a 20 per
cent share, selling an 8 per cent share to QNI Ltd, In 1995, QNI Ltd purchased
the State Government's 20 per cent share, taking its ownership to 100 per cent.
In early 1999, QNI Ltd was taken over by Billiton plc which now operates the
Yabulu nickel refinery near Townsville.
The project cOI~l1nen~ed in 1973 and was approved in principle by the
Queens~and cabmet 11: ,1978. It, wO,uld have r~qujred an, estimated capital
expendIture of A$10 bIllIon to bnng mto productIon. Followmg the withdrawal
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precedents used in creating the 'state of the art' South Australian Roxby
Downs indenture in 1982.39 An agreement, ratified by the Mount Iso Mines
Limited Agreement Act 1985 (Qld), was used to finalise the consolidation of the
numerous mining tenures which had been granted to Mount Isa Mines Lld
over the years, replacing them with a single tenure. 40

indentures have long been accepted in South Australia as the proper
foundations for major projects - their scarcity in the resource field reflects a
relative scarcity of projects, not an unwillingness to use them. 46

The Queensland Cement and Lime Company Agreement Act 1977 (Qld)
established a project involving the construction of a pipeline for conveying
limestone slurry to works for processing into clinker cement. Petroleum
refineries were established under the Amoco Australia Pty Limited Agreement
Act 1961 (Qld) and the Ampol Refineries Limited Agreement Act 1964 (Qld). The
sale of the Gladstone power station by the Queensland Government to
private companies intending to supply power to the Boyne Island aluminium
smelter is governed by a State agreement ratified by the Gladstone Power
Station Agreement Act 1993 (Qld). State agreements have also been used to
establish several major non-resource developments in Queensland, including
a commercial centre,41 an international tourist resort,42 a toll bridge,43 toll
roads 44 and a casino. 45

South Australia
In South Australia, franchise agreements are referred as 'indentures'. All the
major resource based developments in the State have been established by this
means. Warnick comments that
38-Continued
of EXXON the project stalled and the Agreement lapsed on 1 January 1982.

39

More ~e.cently, developm~~t of the project has been resumed by a joint venture
compnsmg Southern PaCIfIC Petroleum NL and Central Pacific Minerals NL: J
McCarthy tRundle shale oil process a step further' Courier Mail 19 hme 2001 at
2l.
For example, Part Xl, Clauses 11 and 12 of the Rundle Agreement are identical to
Clauses 46 and 47 of the Roxby Downs lndenture and appear consecutively in
each agreement L Warnick 'The Roxby Downs indenture' [1983] AMPLA

Yearbook 33 at 66.
40

The history o~ the gra~ting of numerous mining l~ases and their acquisition by
Mount Isa Mmes Ltd 1S recounted by D Berkman Making the Mount Isa Mine,
1923-1933' The Aush"alasian Institute of Mining and Metallurgy CarIton Vic 1996
at 9-13. The Mount Isa leases had previously been partially consolidated in 1969
when a special min~.ng lease (the 'MOW1t Isa Amalgamated' lease, No 5589) was
granted amalgamatmg 58 leases and lease applications, covering an area of
25,955 acres. The 1985 Agreement consolidated the Mount Isa Amalgamated
Lea~e ",:ith the company's 54 other mining tenements. See Queensland Hansard,

LegIslative Assembly, 28 February 1985 per Hon I J Gibbs at 3592-3593.
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Anzac Square Development Project Act 1982.
Queensland international Tourist Centre Agreement Act 1978, which established the
Iwasaki tourist resort at Yeppoon.
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Gateway Bridge Agreement Act 1980.

44

Motorways Agreement Act 1987.
Brisbane Casino Agreement Act 1992.
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The SA indentures chart the economic development of that State. BHP's
blast furnace and steel works at Whyalla were established under BHP
Company's Indenture Act 1937 (SA) and BHP Company's Steel Works Indenture
Act 1958 (SA) respectively. SA's second large resources project, the Cooper
Basin petroleum development, is fatmded on the Cooper Basin (Ratification)
Act 1975 (SA) and the associated liquids project is governed by the Stony
Point (Liquids Project! Ratification Act 1981 (SA). The massive copper, uranium,
gold and silver deposits at Olympic Dam have been developed under the
Roxby Downs (Indenture Ratification) Act 1982 (SA). A major expansion of the
initial project established under the 1982 indenture has been undertaken
under the Roxby Downs (Indenture Ratification) (Amendment of Indenture)
Amendment Act 1996 (SA).
State agreements have been employed in South Australia to facilitate the
development of housing estates,47 construction of pulp and paper mills 48 and
the establishment of an oil refinery.49

Tasmania
The earliest large scale, capital intensive mining developments in Tasmania
occurred under private Acts of Parliament in which all the provisions were
contained in the body of the Act rather than in an agreement annexed to the
ratification Act. Such Acts can be categorised as project oriented development
legislation. In view of the need to offer inducements to the developers to
expend capital in developing the mining properties which they already held,
the Mount Lyell Company's Leases Act 1893 provided for the granting of
special leases over a greater area and for a longer term than was possible
under the Mineral Lands Act 1884.50 The Mount Read and Roseberry Mines
46

47

48

Warnick above note 39 at 33.
West Lakes Development Act 1969; North Haven DeVelopment Act 1972, Golden Grove
(Indenture Ratification) Act 1984. The West Lakes Development Act 1969 was
considered by the South Australian Supreme Court in West Lakes Limited v The
Staie of South AlIstralia (19RO) 25 SASR 389.
PiliI' and Paper Mills Agreement Act 1958; Pulp and Paper Mill (Hundred of Gambia)
lndentllre Act 1961; Pulp and Paper Mills (Hundreds of Mayurm and Hindmarsh) Act

1964.
49
50

Oil Refinery (Hundred of Noarlllnga) Act 1958.
Upon surrender by the company of existing leases held under the Gold Fields
Regulal'ion Act 1880 or the Mineral Lands Act 1884, the minister could grant a
special lease or leases over those lands, up to an area of approx 230 acres (s 3);
Each lease granted would be for a term of up to 30 years (s 4), with renewal
upon expiration for a further 10 years on the same terms except for rent (s 9);
provided that if the Company failed to spend £200,000 on the development of its
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Limited Leases Act 1916 followed a similar pattern, providing for the granting
of special leases so that the developer could be assured of 'a more certain
tcnure'51 before proceeding to develop its mining leases and establish
smelting and reduction works. 52

subsequently replaced by the Copper Mines of Tasmania Pty Lld (Agreement)
Act 1999 (Tas). The new operator has been comprehensively indemnified for
the severe environmental damage caused during the previous 100 years of
operations. 56

The first use of the ratified agreement model in Tasmania was the
Australian Shale Oil Corporation Lld Act 1925 (Tas)53 authorising the Minister
to enter into an agreement with the Australian Shale Oil Corporation
(ASOC), in the terms of a draft attached as a schedule to the Act. Under the
draft agreement, ASOC was to proceed with the construction of a treatment
plant capable of processing a specified quantity of oil bearing shale from the
Mersey Valley. Upon completion of the plant, the Minister was to grant
mining leases to ASOC for shale mining purposes. The Australian Shale Oil
Corporation Lld Act 1925 (Tas) was repealed by the L & N (Tasmania) Limited
(Shale and Coal! Act 1928 (Tas) which authorised the Minister to enter into a
similar agreement in the terms of the draft agreement set out in a schedule
to the Act. 54

The Iron Ore (Savage River) Agreement Ratification Act 1965 (Tas) approved
an agreement between the Premier and Minister for Mines and two
Delaware-incorporated companies, Northwest Iron Co Lld and Dahlia Mining
Co Lld, to establish the Savage River mine in the north west of the State. 57
Mining and mineral processing operations at Savage River and Port Latta
have been extended and transferred to a new operator under the Goldamere
Pty Lld (Agreement) Act 1996 (Tas) which supplants the 1965 Savage River
agreement and the Iron Ore (Savage River) Arrangements Act 1996 (Tas). The
Hellyer Mine Agreement Ratification Act 1987 (Tas) approves an agreement
between Tasmania and Aberfoyle Resources regulating the expansion of the
silver, lead and zinc Hellyer Mine and the establishment of processing
facilities. 58

There are presently three mining agreements in force in Tasmania: the
Copper Mines of Tasmania Pty Lld (Agreement) Act 1999 (Tas), the Goldamere Ply
Ud (Agreement! Act 1996 (Tas) and the Hellyer Mine Agreement Ratification Act
1987 (Tas). Operations at the old Mount Lyell mine, established under a
project specific private Act at the end of the 19th century, have been
extended under agreements entered into in the 1990s. The first extension of
operations by Copper Mines of Tasmania Ply Lld occurred under the Copper
Mines of Tasmania Ply Lld (Agreement! Act 1994 (Tas)55 which was

Another notable Tasmanian resource development agreement, although
concerned with the processing of forest products rather than mining, is the
Northern Pulp Mill Agreement Act 1988 (Tas). The Act ratified and approved
agreements between the State and North Broken Hill Lld and Noranda Forest
Incorporated relating to the establishment of a pulp mill at Wesley Vale. The
proposed development did not proceed but the agreement is notable because,
like the Hellyer Agreement, it is derived from on the Roxby Downs template.
The provisions of the Northern Pulp Mill Agreement concerning environmental protection, dispute resolution and enforcement are clearly modelled on tlle
corresponding clauses in the Roxby Downs indenture.

50-Continued
mining property within 5 years, the term of any special lease granted would be
regarded as being for 10 years instead of the full 30 year term (5 4); Rent was
payable at the rate of £1 55. per year per acres in the lease (s 6); Every lease
granted ~nder the Act enables the Company to mine for and extract gold, silver,
copper, tlll, lead, coal, shale, slate, freestone, limestone, and any other mineral or
substance found and to dispose of it for the sole use and benefit of the company
(s 8).
51
Mount Read and Rosebery Mines Limited Leases Act 1916, Preamble.
52 Th~ .Act provided for the granting of special leases over areas covered by
eXlstmg leases surrendered by the Company, covering a total area of several
hUl~dred acres (s 3), for a term of up to 30. years (s 4), renewable for further
penods of 30 years (s 14). Rental was 10 slullings per year per acre (s 6) and _
eyery ~ease enabled the Company to mine for and extract gold, silver, copper,
ZH1C, tIn, lead, coal, .shale, slat.e, freestone, limestone and any other minerals
found and to appropnate and dlspose of th.em for the sole benefit and use of the
Company (s 8).
53 A s~ale o.il industr~ was established in Tasmania in the early 1900s and
C<.mtm~e~ lll,Produchon lmtil 1935: R Wilkinson A Thirst for Burning: The Story of
Allstralla sOli Industry David Ell Press, Chippendale NSW 1988 at 332.
54 Section 3(1).
55 The agreement is between the State of Tasmania, Copper Mines of Tasmania Pty
Ltd and Gold Mines of Australia Ltd.
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Project related State agreements have been used in Tasmania to give force
to agreements between the Government and investors regulating the use of
forestry resources in the wood pulp, paper and timber industries,59 provision
56

Copper Mines of Tasmania Pty Ltd (Agreement) Act 1999 s 7 and Schedule I, ell 5-

57

The terms of the Iron Ore (Savage River) Agreement Act 1965 dealing with financial
obligations and envirorunental rehabilitation responsibilities were substantially
amended by the Iron Ore (Savage River) Deed of Varial'ion Act 1990 which enabled
the Savage River Mine to continue operating. The principal lease Ullder the
Savage River Agreement was acquired by Pickands Mather & Co International, a
company incorporated in the State of Delaware, USA.
Schedule I, Hellyer Mine Agreement, Recitals. The Hellyer zinc/lead/silver
deposit was discovered in mid-1983 and production commenced in 1989.
Associated Pulp and Paper Mills Act 1936: the terms of the agreement are set out in
letters from the Minister for Forests and the Premier, contained in the Schedule
to the Act. The Act provided for the transfer to Associated Pulp and Paper Mills
Ltd of certain rights. originally granted to the paper pulp company formed by
Mr Gerald Mussen 111 1926: The Mercury, 12 November 1936. Associated Pulp
and Paper Mills Ltd was formed on the basis of the agreement and proceeded to

10.

58
59
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of housing for APPM employees,60 construction and use of port facilities,61
development of a casino 62 and variation of the rights under a forestry licence
granted pursuant to general law. 63

lll1.dertakings and assurances to the companies intending to form a joint
venture to acquire and operate the Lay Yang B power station.

Western Australia
Victoria
The only Victorian agreement to grant a mining title is the Mines (Aluminium
Agreement! Act 1961 (Vic). The agreement provides for the establishment of
-",i-, an aluminium production and fabrication industry in Victoria and grants the

company the exclusive right to mine coal to be used to generate electricity
for the project. 64
The majority of the Victorian resource development agreements are
concerned not with mining but with the exploitation of the State's forest
resources. Ratified agreelnents have long been used in Victoria to grant
timber rights to companies engaged in the processing of forest products. The
earliest is the Wood Pulp Agreement Act 1936 and the most recent are the
Forests (S.E.A.S. Sapfor Lld Agreement) Act 1993, the Forests (Wood Pulp
Agreement) Act 1996 and the Forests (Dunstan Agreement! (Amendment) Act
1997. In each of these agreements the State undertakes to make available to
the company the minimum annual quantity of softwood timber required for
its operations, ranging from saw milling 65 to production of wood pulp and
paper 66 to the manufacture of hardboard and particle board.67 State
agreements have also been used in Victoria to establish resource processing
facilities. Such projects include the Westernport petroleum processing plant68
and steel works,69 and Akoa's Portland aluminium smelter?O In an
agreement scheduled to the Lay Yang B Act 1992, the State extended certain
59-Continued
60
61
62
63
64

65

66
67

68

establish its wood-pulp and paper factory at Burnie.
King Island Port Facilities Agreel1lent Act 1971 (Tas).
Wrest Point Casino Licence and Development Act 1968 (Tas) (repealed).
Forestry (Australian Paper Manufacturers Limited) Ad 1976 (Vic).
Forestry (Australian Paper Manufacturers Limited) Act 1976 (Vic).
The coal mining concession grants the company the exclusive right to search for,
mine and use all coal (Pt Ill, cl 9(1)) within an area of almost 11,000 acres (Pt I,
cl 1) for a term of 50 years, (Pt I, cl 6) royalty being payable according to
tonnage (Pt 1II, cl 10(1)).
Forests (Bowater-ScoU Agreement) Act 1986; Forests (Dunstan Agreement) Act 1987;
Forests (Dunstan Agreement) (Amendment) Act 1997; Forests (Victree Forests
Agreement) Act 1989; Forests (S.E.A.S. Sapfor Lld Agreement) Act 1993.
Wood Pulp Agreement Act 1936; Forests (Australian Newsprint Mills) Act 1980;
Foresi"s (Bowater-Scatt Agreement) Act .1986; Forests (Wood Pulp Agreement) Act 1996.
Forests (Laminex Industries Agreement) Act 1989; Forests (Pulpwood Agreement) Act
1975; Forests (Sojtwood Holdings Agreement) Act 1975; Forests (Masonite Agreement)
Act 1956.
Westernport Development Act 1967.

69

Westernport (Steel Works) Act 1970.

70

AIcoa (Porl1al1d Aluminium Smelter) Act 1980.
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Ratified agreements have had their most prolific application in W A where
they represent a central pillar of the State's system of mining regulation)Y
They have been used and accepted by W A Governments as the appropriate
means of estahlishing large scale projects since the mid-1950s'?! In 1996,
projects established under agreements covered a wide range of minerals and
accounted for 73 per cent of the value of the State's mineral production?2 In
contrast to Queensland, the W A Government has continued to favour the use
of mining agreements and it appears that they will remain a prominent
feature of mineral and energy development in the Stqte for the foreseeable
future,?3
More than 50 agreements are currently in force,74 accounting for in excess
of half the Australian total, with the earliest agreements still in operation
dating from 1952. West Australia's first mining agreement, under which the
iron ore deposits at Yampi Sound were to be mined,75 was signed in 1947
but lapsed when development did not proceed within the agreed time limits.
The first project actually established pursuant to a State agreement was the
oil refinery at K winana, under the Oil Refinery Industry (Anglo Iranian Oil
Company Limited) Agreement 1952?6 Development of the Yampi Sound iron
ore deposits subsequently commenced under the Broken Hill Proprietary
Steel Industry Agreement 1952.
Acceptance of ratified agreements as the preferred regulatory model for
large scale mineral development dates from the beginning of the iron ore
industry in the Pilbara. WA's massive iron ore deposits77 have been
71

M HW1t and M Lewis Mining Law in Western Australia (2nd ed) Federation Press
Sydney 1993 at 17. In 1981, Hunt commented that: 'It now seems clear that no
significant mining operation has any real prospect of commencing in Western
Australia save pursuant to the terms of and regulated by a "State agreement".'

72

Hon C Ban1ett, West Australian Minister for Resources Development 'State
Agreements' [1996] AMPLA Yearbook 314 at 315.
Barnett above note 73 at 315, 323; Hunt above note 13 at 422.
Barnett above note 73 at 325; Appendix 2 lists 58 State agreements in force at 30

M Hunt 'The Mining Act of Western Australia' (1981) 55 ALJ 327.
73
74

June 1996.
75
76
77

Iron and Steel Industry Act 1947 (rep).
The name was subsequently changed to the Oil Refinery (Kwinana) Agreement Act
1952.
The Pilbara region is estimated to have sufficient iron ore reserves to supply the
indush'ialised world for more than 200 years: H M Thompson 'The pyramid of
power: h'ansnational corporations in the Pilbara' in E L Wheelwright and K
Buckley Essays in the Political Economy of Australian Capitalism ANZ Book
Company Sydney 1985 Vol 5, Mt Tom Price in tl1e Hamersley Range is the
largest iron ore field in the world, consisting of 62 per cent pure iron ore: D
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developed under a series of 21 agreements, extending from the Iron Ore
(Scott River) Agreement Act 1961 (repealed) to the Iron Ore (Mid West)
Agreement Act 199778 under which an integrated iron ore mining and steel
production project is to be established in the mid-west region of the State.
Development of BHP Lld's plant at Port Hedland for the processing of iron
ore and the production of direct reduced iron has occurred under a series of
agreements: Iron Ore Processing (BHP Minerals) Agreement Act 1994, Iron Ore
Beneficiation (BHP) Agreement Act 1996 and Iron Ore Direct Reduced Iron (BHP)
Agreement Act 1996.
The major bauxite mining and processing operations in the Darling Range
have been established under franchise agreements:79 the Alumina Refinery
Agreement Act 1961, the Alumina Refinery (Pinjarra) Agreement Act .1969, the
Alumina Refinery (Mitchell Plateau) Agreement Act 1971 (repealed) the Alumina
Refinery (Muchea) Agreement Act 1972 (repealed), the Alumina Refinery
(Worsley) Agreement Act 1973, and the Alumina Refinery (Wagerup) Agreement
Act 1978. The Collie Coal deposits have been mined pursuant to agreements
concluded in 1979: the Collie Coal (Griffin) Agreement Act 1979 and Collie Coal
(Western Collieries) Agreement Act 1979. Nickel mining and processing is
regulated by three agreements: Poseidon Nickel Agreement Act 1971, Nickel
(Agnew) Agreement Act 1974 and the Nickel Refinery (Western Mining
Corporation Limited) Agreement Act 1968. Mineral sands have been mined and
processed under the Mineral Sands (Eneabba) Agreement Act 1975, the Mineral
Sands (Western Titanium) Agreement Act 1975 (repealed), the Mineral Sands
Agreement (Cooljarloo) Mining and Processing Agreement Act .1988 and the
Mineral Sands (Beenup) Agreement Act 1995. 80
77- Continued
Mercer A Qllestion of Balance: Natura! Resources Conflict Issues in Australia (2nd ed)
Federation Press Sydney 1995 at 209.
78 No 10 of 1997. Other iron ore agreements in force include: Iron Ore (Channar Joint
Venture) Agreement Act 1987; Iron Ore (Dampier Mining Company Limited)
Agreement Act 1969; Iron Ore (Goldsworthy-Nimingarra) Agreement Act 1972; Iron
Ore (Hamersley Range) Agreement Act 1963; Iron Ore (Hope Downs) Agreement Act
1992; Iron Ore (Mount Goldsworthy) Agreement Act 1964; Iron Ore (Mount Newman)
Agreement Act 1964; Iron Ore (The Broken Hill Propriety Limited) Agreement Act
1964; Iron Ore (McCamey's Monster) Agreement Authorization Act 1972; Iron Ore
(Murillana Creek) Agreement Act 1991; Iron Ore (Mount Bruce) Agreement- Act 1972;
Iron Ore (Mnrchi~on). Agreement Authorization Act 1973; Iron Ore (Rhodes Ridge)
Agreeme.nt Author/zatwn Act 1972; 11'011 Ore (Robe River) Agreement Act 1964; Iron
Ore (Wlt:enOOI1l) Agreement Ad 1972; lrol1 Ore (Yandicoogina) Agreement Act 1996.
Several no.n. ore agreements have been repealed: Iron Ore (Dampier Mining
Company LlJ1.llt~d) Agreement Act 1967; Iron Ore (Hanwright) Agreement Act 1967;
Iron Ore (Nnnzngarra) Agreement Act 1967; Iron Ore (Scott River) Agreement Act

1961; Iron Ore (Tal/ering Peak) Agreement· Act 1964.
79

80

For a detailed .account of the development of the Darling Range bauxite deposits
and the establIshment of alumina refineries in W A, see G Blarney White Gold: The
Story of A/coo of Australia Alien & Unwin St Leonards NSW 1997.
No 17 of 1995. The Bccnup titanium mineral sands project was commissioned by
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Other resources which are being developed under franchise agreements are
the Throssell Range copper deposits, regulated by the Western Mining
Corporation (Throssell Range) Agreement Act 1985, and the Al"gyle diamond
mines in the Kimberley region, established under the Diamond (Argyle
Diamond Mines faint Venture) Agreement Act 1981.81 A uranium mining and
treatment project was corrunenced under the Uranium (Yeelirrie) Agreement Act
1978 but stalled in 1983 as a result of the then Federal Labor Government's
policy of allowing only three uranium mines to operate throughout Australia.
Salt production has been established under a series of franchise agreements: the Leslie Solar Salt Industry Agreement Act 1966, the Dampier Solar Salt
Industry Agreement Act 1967, the Exmoutll Gulf Solar Salt Industry Agreement
Act .1969 (repealed), the Lake Lefray Salt Industry, Agreement Act 1969
(repealed), the Shark Bay Solar Salt Industry Agreement Act 1983 and the
Onslow Solar Salt Agreement Act 1992. Potash and other evaporites are being
mined pursuant to the Evaporites (Lake McLeod) Agreement Act 1967.
Agreements dealing with the use of forest resources are the Paper Mill
Agreement Act 1960, Dardanup Pine Log Sawmill Agreement Act 1992, the Albany
Hardwood Plantation Agreement Act 1993, the Collie Hardwood Plantation
Agreement Act 1995, the Bunbury Treefarm Agreement Act 1995 and the Wood
Processing (WESFl) Agreement Act 2000.
State agreements have been used extensively in WA to regulate major
infrastructure developments: the Northern Developments Pty Lld Agreements Act
1957 and 1969, the Northern Developments (Ord River) Pty Lld Agreement Act
SO-Continued
BJ:I~ in 1996 and came into production in January 1997 at a cost of A$260
ffillh.on. It was designed to. prod~ce 600,QOq tonnes of ilmenite and 20,000 tonnes
of zlrco:n a year. The proJec~ dId not achIeve even half the predicted level of
production and was dosed III February 1999: K Askew )Commissioning woes
plague start-up of BHP's Beenup' Sydney Morning Herald 10 December 1997; A
Kohler 'The BHP of Paul's dreams' Australian Financial Review 19 June 1999.
81 Forme~ly known as the Diamond (AshtOI1 Joint Venture) Agreement Act 1981. The
franchise agreement was considered in State of Western Australia v Ward (2000)
17~ .ALR J5:'. The Ash.ton Joint Venture was formed initially betvveen Northern
Mmmg, ~hlch had dIscovered the diamond field (5 per cent), and in 1975

brought

ill

Conzinc Riotinto of Australia (CRA) (56.8 per cent) and Ashton

Mmmg (38.2 per cent) as parhlers to provide the expertise and finance to
develop and operate the mine. The mine is currently operated on a 60-40 joint
venture basis by Rio Tinto Ltd and Ashton Mining Ltd: J McIlwraith 'Argyle
staff go, closure looms as prices slide' The Australian 13 October 1997. Northern
Mining's 5 per cent share was purchased by Alan Bond through his company
Endeavour Resources, eventually passing this holding to Bond Corporation. This
holding was subsequently purchased by the W A State Govenlillent and
transferred to a newly created State instrumentality, the West Australian
Diamond Trust (WADT). In 1989, Ashton Mining and CRA secured a controlling
interest in the WADT through a jointly owned company, Meticulous Pty Ltd: D
Cox '~rgyle diamonds: the political economy of a lost resource' (1996) 31
Australian Journal of Political Science 83 at 96.
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1960 and the Port Kennedy Development Agreement Act 1992. Large energy
projects have been established under State agreements: the Ord River Hydro
Energy Project Agreement Act 1994, the Goldfields Gas Pipeline Agreement Act
1994 and the Pi/bara Energy Project Agreement Act 1994.82 The off shore
Dampier natural gas fields have been developed under the North West Gas
Development (Woodside) Agreement Act 1979. State agreements have also been
used to establish a tourist resort,83 a casino,84 and to redevelop a commercial
centre. ss Industrial projects have been developed under the Pigment Factory
(Australind) Agreement Act 1986, the Silicon (Picton) Agreement Act 1987, the
Silicon (Kemerton) Agreement Act 1987, the Cement Works (Cockburn Cement Lld)
Agreement Act 1971 and the Tailings Treatment (Kalgoorlie) Agreement Act 1988.

The legal context of mining agreements
Before proceeding to consider the detailed provisions of the mining
agreements, some features of the legal context in which they operate need to
be described. Those areas of most direct relevance are the law on
government contracts and the constitutional division of powers between the
Commonwealth and the States.

Government contracts law
Mining agreements embody a contract between the Commonwealth, State or
Territory government on the one hand and a private party on the other,
which is legislatively ratified by the relevant parliament. The Australian
literature on the law of government contracts is relatively sparse,! dealing
largely with contracts for the procurement of goods and services by the
Federal Government. 2 A striking feature of the Australian (and English) law
on government contracts is that so little attention has been given to the need
to develop special principles relating to them. In this respect, the situation
differs markedly from that in countries such as the US and France where the
law applying to government contracts is well developed.3 In particular,
Australian law does not recognise a special category of contracts governed by
administrative law principles that are applied by administrative courts, as
1

Some administrative law books have a small section devoted to some of the few
special features of government contract law (for example, H Whitmore Principles
of Australian Administrative Law (5th ed) Law Book Company Sydney 1980 248ff
but standard textbooks on contract law hardly recognise the existence of any
special features: J W Carter and DJ Harland Contract Law in Australia (3rd ed)

Butterworths Sydney 1996 at 314-318 and N C Seddon and M P Ellinghaus

82

83
84

85

Cheshire and Fifoot's Law of Contract, 7th Australian edn, Butterworths Sydney
1997 at 206-9. There is a small number of specialist books on government
contracts and a few articles and book chapters: M Aronson and H VVhitmore
Public Torts and Contracts Law Book Company Sydney 1982; N Seddon
Government Contracts: Federal, State and Local (2nd ed) Federation Press Sydney
1999; P Hogg Liability of the Crown in Australia, New Zealand and the United
Kingdom (2nd ed) Carswell Toronto 1989; K Puri Australian Government Contracts:
Law and Practice CCH Australia Sydney 1978; D Rose 'The government and
contract' in P Finn (ed) Essays on Contract Law Book Company Sydney 1987; E

This Agreement concenlS the development of a power station to provide gas and
electricity to several of the operations established under Iron Ore Agreements:
the Goldsworthy-Nimingarra Agreement, the Marillana Creek Agreement, the
McCamey's Monster Agreement, the Mount Goldsworthy Agreement and the Mount

Newman Agreement.
Tourist Development (Secret Harbour) Agreement Act 1983.
Casino (Burswood Island) Agreement Act 1985; amended by Casino (Burswood Island)
Agreement Amendment Act 1997 (No 20 of 1997).
Morley Shopping Centre Redevelopment Agreement Act 1992.

52

Campbell 'Commonwealth contracts' (1970a)
contract law' (1970b) 44 ALl 580; E Campbell
statutory powers (1971) 45 ALJ 338; P W
necessity in the law of contract' (1970) 44 ALJ
2
3

See for example Puri above note 1.
Aronson and VVhitmore above note 1 at 177.

53

44 ALl 14; E Campbell 'Federal
'Agreements about the exercise of
Hogg 'The doctrine of executive
154.
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distinct from the law governing private contracts,4 Aronson and Whitmore
comlnent:

generally, with few exceptions little attention has been given to the
substantive content of the ratified franchise agreements or the policies
underlying them.12

It has been comfortably assmned for decades, and indeed for centuries, that
the ordinary principles of private contract may, with few exceptions, be
applied to contracts between government authorities and between government
authorities and private individuals and corporations. This assumption today
appears more than a little unsophisticated; it is obvious that there are many
special features appertaining to some government contracts - not the least of
which would be the policies sought to be achieved by government contracts,
the importance, from a public interest point of view, of the subject matter, the
need for flexibility and control, and the large amounts of public money
involved. S

Broadly speaking, goverrunents are in the same position as private sector
entities when they contract and, for the most part, the ordinary rules apply
to governm.ent contracts. 6 However, the fact that goverrunents are custodians
of public resources is seen as 'necessitat[ing] special regulatory treatment' of
government commercial activity'? As a result, an extra 'layer' of law 8 has
developed to supplement contract law as it applies to the contracts of
governments. 9 Seddon comments:
This layer exists because the government has to be both more regulated than
is the case in the private sector and less regulated. It must be more regulated
because of its position of custodian of public resources - taxpayers' money
and the assets bought with that money - and its special position as a very
powerful player in the market. ... The government must, at the same time, be
less regulated, or at least exempt in some respects from the usual application
of the law, because the government must at times be free of the constraints
that are inherent in contracting, simply because it is the government. Thus
there remain certain Crown immunities and privileges. 10

Consideration of State agreements has focused mostly on issues such as
the various statutory formulae used to ratify the agreements and their legal
effect, attempts to entrench the agreements against subsequent inconsistent
unilateral legislative or executive action by the State, and enforceability of the
agreelnents under domestic law)l As is the case with governlnent contracts
4

S
6
7
fl

9
10
11

Aronson and Whitmore above note 1 at 178-184; D Young 'Current issues in
government tendering and contracting practice' in B Horrigan (ed) Government
Law and Policy: Commercinl Aspects Federation Press Sydney 1998 at 70.
Aronson and Whitmore above note 1 at 178-184.
Sed don above note 1 at 5.
Seddon above note 1 at 2-3.
Seddon above note 1 at 3.
Young above note 4 at 69.
Sed don above note 1 at 3.
Campbell (1970a) above note 1; Campbell (1971) above note 1, E Campbell
'Legislative approval of govermnent conhacts' (1972) 46 ALj 217; E Campbell
'Legal problems involved in government partiCipatIOn m resource proJects' [1984]
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Capacity to contract
Provided they do not impinge on matters which fall within the Commonwealth's sphere of legislative responsibility, the States and Territories
probably have unlimited power to enter into contracts. 13 Seddon comments;
[T]he only limits to a State or Territory's power to make contracts are those
which arise from the division of powers between the COlrunonwealth on the
one hand and the States and Territories on the other. It is therefore possible
for a State or Territory government to engage in ordinary commercial activity
which has no connection to what might be considered· to be government
concerns or activities)4

The Commonwealth's capacity to contract may be restricted by constitutional limitations but to the extent that such limits exist,IS they are of 'little
practical significance, at least in respect of ordinary day to day transactions.'16

Statutory authorisation not required
There is no need for State or Commonwealth government contracts to be
made pursuant to a specific statutory power or to be authorised by statute.17
The earlier view that it was necessary for government contracts to be
sanctioned by statute was dispelled by tloc High Court in 1934 in NSW v
ll-Continued
AMPLA Yearbook 136; KD MacDonald 'The negotiation and enforcement of
agreements with State Governments relating to the development of mineral
ventures' (1977) 1 AMPLJ 29; L Warnick 'State agreements - the legal effect of
statutory endorsement' (1982) 4 AMPLj 1; L Warnick 'State agreements' (1988) 62
ALJ 878; P McNamara 'The enforceability of mineral development agreements to
which the Crown in the right of a State is a party' (1982) 5 UNSWLj 263; DE
Fisher Natural Resources Law in Australia: A Macro-legal System il1 Operahol1 Law
Book Company Sydney 1987 at 17-20; Aronson and Whitmore above note 1 at
187-207; Puri above note 1 at paras 401-408; J Nonggorr 'The legal effect and
consequences of conferring legislative status on contracts' (1993) 17 UQLJ 169;
Seddon above note 1 at 83-88.
12 See L Warnick 'The Roxby Downs indenhue' [1983] AMPLA Yearbook 33;
MacDonald above note 11; D E Fisher above note 11 at 12-13, 16-25.
13 Scddon above note 1 at 39, 58-59.
14 Seddon above note 1 at 60-61.
15 Professor Campbell is of the view that the COlrunonwealth's capacity to contract
is not limited according to its legislative powers: Campbell (1970a) above note 1;
Campbell (1970b) above note 1.
16 Seddon above note J at 40.
17 Seddon above note 1 at 45.
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Bardolph,18 The High Court held that statutory authorisation is not required

corporation to bring an action against the Crown.24 With few exceptions,25

for contracts entered into 'in the ordinary course of adnunistedng a
recognised part of the government of the state.'19 Dixon J explained that:

the kinds of proceedings which can be brought are unrestricted and the
ordinary principles of contract law apply. Under the various Crown
proceedings Acts,26 the rights and liabilities of the Crown are, as far as
possible, the same as those of any other contracting party.2 7 For example,
s 64 of the Commonwealth Judiciary Act 1903 provides:

[i]t is a function of the Executive, not of Parliament, to make contracts on
behalf of the Crown. The Crown's advisers are answerable politically to
Parliament for their acts in making contracts. Parliament is considered to retain
the power of enforcing the responsibility of the administration by means of its
control over the expenditure of public moneys. But the principles of
responsible government do not disable the Executive from acting without the
prior approval of Parliament, nor from contracting for the expenditure of
moneys conditionally upon appropriation by Parliament and doing so before
funds to answer the expenditure have actually been made legally available. 20

It has been argued that the distinction between 'ordinary' contracts and
others to which the High Court alluded in NSW v Bardolph is unworkable
and that the power to contract without statutory authorisation is in fact
almost unlimited.2 1

In any suit to which the Commonwealth or a State is a party, the rights of the
parties shall as nearly as possible be the samc, and judgment may be given
and costs awarded on either side, as in a suit between subject and subject)8

The relevant legislative provisions in Queensland,29 NSW30 and Victoria
are in similar terms, although the Victorian legislation states, in addition to
the general provisions: 31
the Crown shall be liable in respect of any contract made on its behalf in the
same manner as a subject is liable in respect of his contracts.'32

Liability of the State in contract and tort

The West Australian Crown Suits Act 1947, s 5(1) simply states:

It has been established by statute that the Crown can be bound by private
law duties and that it can sue and be sued in a contract action. 22 Whereas at
common law, the Crown was largely immune from. suit in tort or contract,23

legislation enacted by all States and the Commonwealth has explicitly
abolished the Crown's immunity from suit and allows an individual or a

Subject to this Act, the Crown may sue and be sued in any Court or otherwise
competent jurisdiction in the same manner as a subject.

Crown proceedings legislation enacted in the 1990s follows a standard
model. Typical is the Tasmanian Crown Proceedings Act 1993, s 5(1):
Subject to this Act, any other Act of the State, any relevant rules of court and
the Judiciary Act 1903 of the Commonwealth -

18
19
20
21
22

23

(1934) 52 CLR 455.
(1934) 52 CLR 455 at 508 per Dixon J; see also Rich J at 496, Starke ) at 502-503,
Evatt J at 474.
(1934) 52 CLR 455 at 509 per Dixon J; see also Evatt J at 474-475, Starke J at 502503.
Campbell (1.970a) above note 1 at 15; Aronson and Whitmore abovc note 1 at

189-190; Seddon above note 1 at 46.
Judiciary Act 1903 (Cth) Parts IX and lXA; Crown Proceedings Act 1988 (NSW);
Crown Proceedings Act 1958 (Vie); Crown Proceedings Act 1992 (SA); Crown Suits
Act 1947 (WA); Crown Proceedings Act 1993 (Tas); Crown Proceedings Act 1992
(ACT); Crown Proceedings Act 1993 (NT); Crown Proceedings Act 1980 (Qld). See
also P Hogg 'Suits Against the Commonwealth and the States in a Federal
jurisdiction' (1970) 44 ALJ 425; P Finn 'Claims against the government
legislation' in P Finn (ed) Essays on Law and Government Vol 2, The Citizen and the
State in the Courts Law Book Company Sydney 1996.
At common law, the only exceptions to the Crown's immWlity from suit were
the petition of right and the action for a declaration: Aronson and Whitmore
above note 1. at 2.
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24

S Christensen 'Joint ventures with the Government' in W Duncan Joint Venture
Law in Australia Federation Press in association with the Centre for Commercial
and Property Law QUT Sydney 1994 at 396; see Finn above note 22. For a
historical analysis, see Commonwealth v Mewett (1997) 191 CLR 471 per Dawson J

25

Crown Proceedings Act 1958 (Vic) s 22.
With the exception of the W A Act which is silent in this respect.
Hogg comments that the 'overwhelming tendency of the common law is to look
for the private analogy': P Hogg 'Government liability: assimilating Crown and
subject' (1994) 16 Advocates QlLarI'erly 366 at 368.
Judiciary Act 1903 (Cth) s 64. The proper basis of the Commonwealth's liability in
suit was considered in Commonwealth v MeweU (1997) 191 CLR 471. The majority
of the High Court (Brennan C), Gaudron, Gummow and Kirby JJ) held that
Commonwealth's liability in tort is created by the common law and s 75(iii) of
the Constitution denies the operation of doctrines of Crown or executive
immunity. For discussion, see Seddon above note 1 at 126-127. For the meaning
of 'as nearly as possible' see Baillieu v Australian Electoral Commission (1996) 63

at 497-498; Gummow and Kirby JJ at 542-545.
26
27

28

29
30

31
32

FCR 210 per Sundberg J at 225-6.
Proceedings Act 1980 (Qld) s 9(2).
Proceedings Act 1988 (NSW) s 5(2).

Crown
Crown
Crown
Crown

Proceedings Act 1958 (Vic) s 25.
Proceedings Act 1958 (Vie) s 23(1)(a).

57

MINING AGREEMENTS

Chapter 6: The legal context of mining agreements

(a) proceedings may be brought by or against the Crown in the same way as
proceedings between subjects; and

The basis of the doctrine is the idea that 'the public interest requires,
within limits, effective government, and this need for effective government
must on occasion override existing rights, including those springing from
contracts.'40 The doctrine represents an accommodation of two conflicting
principles. On the one hand is the principle that a contract entered into by
the government is legally binding. On the other hand, the special position of
governments demands that in some instances its contracts are either not
binding or can be broken so that the government can give effect to its
policies. The doctrine resolves the incompatibility in favour of the government's capacity to make laws in the public interest. 4J Its effect is that the
government will not be regarded as having breached the contract and will
not be subject to the usual remedies for breach. Related to the doctrine of
executive necessity, but distinguishable from it, is the .rule against fettering.
The government cannot contractually bind itself to limit the future exercise of
its executive powers 42 or not to legislate on a particular matter in the future
such that the contract may be thwarted. 43

(b) the same procedural and substantive law applies to proceedings by or
against the Crown as in proceedings between subjects. 33

Traditionally, the courts could not make a coercive order against the
sovereign, which meant than an injunction, specific performance and
discovery could not be ordered, although the Crown could be ordered to pay
damages 34 The Crown proceedings statutes have largely abolished the
Crown immunity from injunctions (either expressly or by necessary implication)35 and discovery. However, they do not expressly refer to orders for
specific performance. There is support for the view that an order for specific
performance may be made against the Crown and that the government's
status should not excuse it of the obligation to perform its contracts. 36

The doctrine of executive necessity and the rule against fettering
The Crown proceedings legislation seeks to place the Crown as nearly as
possible in the position of a private citizen when it engages in commercial
activities. Nevertheless, some Crown lmmunities and privileges survive,
exempting governments from compliance with their contractual undertakings. 37 Of particular relevance is the doctrine of executive necessity - also
known as government effediveness 38 - which allows a government to 'break
a contract with iInpunity' where it is necessary to do so for governmental
reasons.3 9 In the absence of special legislative provisions providing for
flexibility in the termination of contracts to take account of changed
circumstances, reliance is placed on the public law doctrine of executive
necessity.
33
34
3S

36
37

38

39

The following Acts contain virtually identical terms: Crown Proceedings Act 1992
(SA) s 5(1); Crown Proceedings Act 1993 (NT) s 5(1); Crown Proceedings Act 1992
(ACT) s 5(1).
Seddon above note 1 at 160-l.
Crown Proceedings Act 1980 (Qld) s 10; Crown Proceedings Act 1958 (Vie) s 23(1)(a);
Crown Proceedings Act 1992 (ACT) s 8; Crown Proceedings Act 1993 (NT) s 8;
Crown Proceedings Act 1992 (SA) s 7; Crown Proceedings Act 1988 (NSW) s 3;
Crown Proceedings Act 1993 (Tas) s 8.
Seddon above note 1 at 162-3.
Note that inquiries have recommended the abolition of Crown immunities and
privileges. For example, the Report by the Independent Committee of Inquiry
into Competition Policy in Australia (Chairman Professor F G Hilmer), National
Competition Policy AGPS Canberra 1993; Australian Parliament, Senate Standing
Committee on LegaJ and Constitutional Affairs, The Doctrine of the Shield of the
Crown Canberra 1992.
Aronson and Whitmore above note 1 at 194ff; J Mitchell Contracts of Public
Authorities: A Comparative Study London School of Economics and G Bell and
Sons Ltd London 1954; Hogg above note 1 at 159.
Seddon above note 1 at 101, 167; Campbell (1971) above note 1 at 339-42.
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The case which has traditionally been cited as authority for the executive
necessity doctrine is Rederiaktiebolaget 'Amphitrite' v The King44 in which a
contractual undertaking by the government was broken because of the
necessities of war. 45 Rowlatt J held that the Crown 'cannot by contract
hamper its freedom of action in matters which concern the welfare of the
State.'46 However, the Amphitrite case is probably better explained as an
application of the rule against fettering of future government action rather
than an instance of a government breaking a contract on the ground of
executive necessity.47 The Amphitrite doctrine has been criticised48 and it is

40
41
42
43

44
45

46

47
48

Mitchell above note 38 at 22.
Seddon above note 1 at 167. Seddon notes that the doctrine has been criticised,
referring to Hogg above note 1 at 154.
Attorney-General (NSW) v Quin (1990) 170 CLR 1 per Mason J at 18.
Ansett Transport Industries (Operations) Pty Lld v Conll1zonwealth (1977) 139 CLR 54
per Mason J at 71.
[1921] 3 KB 500.
Seddon above note 1 at 170.
[1921] 3 KB 500 per Rowlatt J at 503; see also Ansett Transport Industries
(Operations) Pty Lld v Commonwealth (1977) 139 CLR 54 per Mason J at 74-75:
'[T]he public interest requires that neither the government nor a public authority
can by a contract disable itself or its officer from performing a statutory duty or
from exercising a discretionary power conferred by or under a statute by
binding itsell or its officer not to perform the duty or to exercise the discretion
in a particular way in the future.'
L'Huil/ier v Victoria [1996] 2 VR 465. See Sed don above note 1 at 168.
Seddon above note 1 at 169ff; Ansett Transport lndustries (Operations) Pty Ltd v
Commonwealth (1977) 139 CLR 54 per Mason J at 74; Commonwealth v Hooper
(1992) 2 CCH Contract Reporter 90-0lD per Priestly JA at 89,287-89,288.

59

MINING AGREEMENTS

Chapter 6: The legal context of mining agreements

not relevant to the vast Inajority of ordinary government contracts. 49 As
Seddon points out:

(9) result in a term being implied to the effect that the government may have
to abandon the contract for policy reasons. 58

Apart from the legal conundrums that the doctrine poses, a government which
too readily resorted to this doctrine would be well advised to think again
because of the very important practical matter of its reputation in the market
place. International rating agencies would no doubt take into account the
government's record of breaking contracts. 50

There have been suggestions that the doctrine should apply only to
matters of 'overriding public interest, such as the exigencies of war /,51 but its
operation has not been so limited in decided cases. 52 Seddon suggests that
the only justification for a government breaking a contract on the basis of
executive necessity should be 'those circumstances where a policy decision is
behind the need to break the contract.'53
The long held view of the effect of the doctrine of executive necessity and
the rule against fettcring is that the contract or the term in question is not
merely unenforceable but has no legal force whatsoever. 54 A contract which
purports to limit the government's future actions is simply beyond power
and ultra vires. 55 As Seddon points out, declaring the contract to be void is
particularly unsatisfactory and has potentially chaotic consequences. 56 He
contends that the effect on the contract is not quite so clear cut and that a
more flexible range of options should be available, recognising the
'undoubted need of government sometimes to cut across contractual
obligations for the public good.'57 Rather than regarding the doctrine of
executive necessity or the rule against fettering as rendering the whole
contract or a particular term void, Seddon proposes an extended range of
solutions. The doctrines may, for example:

Where a government contract containing an undertaking to exercise a
discretionary or statutory power in a certain way is given legislative status
(as is the case with most mining agreements), the problem of the contract
being void because it is ultra vires does not arise. 59 Since the exercise of
executive power can be controlled by statute, the legislatively ratified terms
of the government contract can control or override future executive action. 60
However, where a contractual provision relating to the enactment of future
legislation is given legislative effect, it cannot be entrenched against later
legislative change and can be overridden by subsequent inconsistent
legislation. 61 Authority on the effect of statutory approval of contractual
undertakings is provided by Ansett Transport Industries (Operations) Pty Lld v

Comnzonwealth:
Where statutory approval for the making of the contract exists and the
contract contains an undertaking that the statutory power will be exercised in
a particular way, there is no room for the notion that the undertaking is
invalid on the ground that it is an anticipatory fetter on the exercise of a
statutory discretion. The contract, assuming it to be within constitutional
power, is valid, and the undertaking is free from attack ... IT]he doctrine that
an agreement of the kind in question may constitute an anticipatory fetter on
the exercise of a statutory discretion is closely connected with the question
whether the agreement is authorized by statute, or is prohibited by or
incompatible with it. If the agreement is authorized, then it is valid, and any
breach of the undertaking it contains will be enforceable by damages ... 62

Higher standard of conduct required of government
(3) result in the contract being frustrated;

(4) render the contract unenforceable to the extent necessary to allow for the
government's needs;
(5) result in the contract, or a particular term, being construed (read down) so

as not to impinge on the government's needs; or ...

52
53

Seddon above note 1 at 169.
Seddon above note 1 at 169.
In Northern Territory v skywest Pty Lld (1987) 48 NTR 20 per Kearney
Seddon above note 1 at 17l.
Seddon above note 1 at 17l.
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Ansett Transport Industries (Operations) Pty Lld v Commonwealth (1977) 139 CLR 54

49
50

51

56
57

There is conflicting authority in Australian law as to the existence of a duty
of good faith and fair dealing either in the negotiation of contracts or in the
performance of contractual obligations. As far as contractual performance is
concerned, the traditional view has been that, apart from a limited category
of contracts such as fiduciary contracts, insurance contracts and other
contracts uberrimae fidei, there is no implied general obligation to act in good
faith. 63 Recent judicial decisions, however, offer support for the principle that
'there is an overriding duty imposed on government to act according to
58

J at 47.
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CampbeJl 1984 above note 11 at 143.
per Mason J at 76-7.

Sed don above note 1 at 182.
Seddon above note 1 at 187.

Sed don above note 1 at 186.
See 'Forms of statutory ratification and their effect' below p 62.
Seddon above note 1 at 178.
Commonwealth Aluminium Carp Lld v Attorney-General (Qld) [1976] Qd R 231; West
Lakes Lld v South Australia (1980) 25 SASR 389.
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(1977) 139 CLR 54 per Mason J at 77.
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1 Stewart 'Good faith in contractual performance and negotjation' (1998) 72 ALJ
370; sce Service Station Association Ltd v Berg Bennett & Associates Pty Ltd (1993)

45 FCR 84 per Gummow J at 96.
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higher standards' than those which apply to private sector entities. 64 It seems
to be accepted that governments and public bodies are bound to observe
standards of 'fair play',65 such that they act as 'moral exemplars.'66
Government contracting is one area in which the application of such a
principle is particularly appropriate in view of the fact it involves the
exercise of contractual discretions and powers. 67 Decisions of the courts
indicate that there is increasing support for a duty on govenunents to act in
good faith both in the pre-contractual negotiations and in the performance of
contracts. 68 In Renard Constructions (ME) Pty Lld v Minister for Public Works,69
a case involving a contract between the Minister for Public Works and a
private conti·actor, Priestly JA noted that the concept of good faith was
'necessarily implied in Inany kinds of contract' in the European civil law
systems and in all States in the United States.70 His Honour acknowledged
that while the implication of good faith had not yet been accepted judicially
in Australia as part of the law of contract, there were
many indications that the time may be fast approaching when the idea will
gaul explicit recognition in the same way as it has in Europe and in the
United States?'

Taking into account the broad similarity between economic and social
conditions in Australia and the US, Priestly JA found there to be a strong
case for recognition of a similar good faith obligation in Australian contract
law, concluding that:
[P]eople generally, including judges and other lawyers, from all strands of the
community, have grown used to the courts applying standards of fairness to
contract which arc wholly consistent with the existence in all contracts of a
duty upon the parties of good faith and fair dealing in its performance. In my

64
65

66
67

68
69
70
71

Seddon above note 1 at 2, 11.
Hughes Aircraft Systems International v Airservices Australia (1997) 146 ALR 1 per
Finn J at 41, citing Griffith CJ in Melbourne Steamship Co Lid v Moor/lead (1912) 15
CLR 333 at 342.
Hllghes Aircraft Systems International v Airservices Australia (1997) 146 ALR 1 per
Finn J at 41.
N Seddon Government Contracts 1995 at 27. It has been argued that a duty to act
in good faith may exist apart from contract, with public bodies obliged to give
recognition to the legitimate expectations of those who deal with them: P Finn
and J Smith 'The citizen, the government and reasonable expectations' (1992) 66
ALJ 139 at 148.
Seddon above note 67 at 236-7; see also N Seddon 'Australian contract law:
maelstrom or measured mutation?' (1994) 7 JCL 93; YOlmg above note 4 at 87.
(1992) 26 NSWLR 234.
(1992) 26 NSWLR 234 at 265, referring to several US cases including the New
York Court of Appeals decision in Wigand v Bachmann Bechtel Brewing Co 118 NE
618 (1918).
(1992) 26 NSWLR 234 at 265.
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view, this is in these days the expected standard, and anything less is contrary
to prevailing community expectations?2

The application of concepts of fair dealing and good faith in government
contracts was again considered in Hughes Aircraft Systems international v Air
Services Australia?3 The case concerned a tender contract issued by the Civil
Aviation Authority (CAA), a statutory corporation. On the facts of the case,
Finn J found the public tender was more than a mere invitation to treat by
the CAA, but instead gave rise to a preliminary or tender process contract.
The process contract came into existence when the tenderer lodged its final
tender in response to the documents issued by the CAA detailing the
procedures and criteria for the awarding of the procurement contract. As
well as the express terms of the tender process contract, Fiml J held that, as
a matter of law, terms should be implied into the tender contract that the
CAA would act fairly in conducting the evaluation of the competing
tenders.74 Addressing the issue of whether there is, in law, a general implied
duty of good faith and fair dealing, Finn J regarded fair dealing as 'a major
(if not openly articulated) organising idea in Australian law'?5 As a matter of
law, the CAA as a public or semi-governmental entity was under a duty to
deal fairly in the performance of the contract:
Irrespective of what should be taken to have been the intentions of the parties,
both the type (or class) of contract and the relationship of the parties were
such as gave the tenderers the right to expect, and the CAA the obligation to
exhibit, fair dealing in the performance of the contracts?6

Since the CAA was an agency of government it could properly be
expected to act fairly in the selection of the contracts and the negotiation of
contract terms:
Given ... that fair dealing is, in effect, a proper presupposition of a competitive
tender process contract (especially one involving the disposition of public
funds), and given that a public body is the contracting party whose
performance of the contract is being relied upon, a necessary incident of such
a contract with a public body is ... that it will deal fairly with the tenderers in
the performance of its tender process conh'acts with them. 77

Legislative ratification of government contracts
Provided the person signing on behalf of the Crown is authorised to do so
and the contract is made 'in the ordinary course of administering a
72

At 270.
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(1997) 146 ALR l.
Hughes Aircrap Systems Tnternational v Ail'services Australia (1997) 146 ALR 1 at 35.
At 37, referring to E A Farnsworth 'Good faith in contract performance' in J
Beatson and D Friedmaml (eds) Good Faith and Fault in Conl'racl Law Clarendon
Press Oxford 1995 at 157-8, 169 and A Farnsworth Farnsworth on Contracts Little,
Brown & Co Boston 1990 Vo] 2 para 7.17a.
At 38.
At 40, 42.
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recognised part of the government of the State',?8 there is no need for
statutory authorisation of a contract between the State and a private
individual. If the agreement does not purport to amend existing laws it will
be valid without statutory ratification. 79 However, if the contract does not
comply with the general legislation it will be illegal and will not amend
existing laws. Further, no resource title can be granted except in accordance
with the relevant statutory provisions. SO Ratification by parliament removes
doubts about the power of the State to enter into the agreement, the
authority of the person signing on behalf of the Crown and the validity of
any resource title granted pursuant to it. Provided an appropriate statutory
formula is used, the ratified agreement has the force of law and will override
any inconsistent general legislation. It will also remedy any failure to comply
with mandatory statutory procedures and enhance security against any
inconsistent executive action. S1
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'As if enacted in the ratifying Act'
Following the decision in Wile Peoples v Queensland84 it is clear that the 'as if
enacted' approach, combined with a conferral of authority, gives the
agreement statutory effect. In Wile the High Court considered the effect of the
ratification provisions in the Commonwealth Aluminium Corporation Pty Limited
Agreement Act 1957 (Qld) (Comalco Agreement) and the Auruleun Associates
Agreement Act 1975 (Qld).85 The relevant provisions in the Commonwealth
Aluminium Corporation Phi Limited Agreement Act 1957 (Qld)86 authorised the
making of the agreement and gave it 'the force of law':
Section 2: The Premier and Chief Secretary is hereby authorised to make, for
and on behalf of the State of Queensland, with Commonwealth Aluminium
Corporation Pty Limited, a company duly incorporated in the said State and
having its registered office at 240 Queen Street, Brisbane, in the said State, the
Agreement a copy of which is set out in the Schedule to this Act (herein
referred to as 'the Agreement').

Forms of statutory ratification and their effect
The various statutory formulae employed to endorse government contracts
have been categorised by Warnick into four broad groups. The agreement:
•

is given the force of law 'as if enacted' in the ratifying Act;

•

is given statutory approval, coupled with a specific grant of authority and
a direction to perform;

•

is given statutory approval, coupled with a specific grant of authority
only; and

•

is given bare statutory approval 82

Section 3: Upon the making of the Agreement the provisions thereof shall have
the force of law as though the Agreement were an enactment of this Act.

In Wile the effect of these provisions were considered by Brennan CJ and
Kirby J, with whom the other members of the High Court unanimously
agreed in this respect. Brennan CJ held:
So soon as the Agreement is in fact made, s 3 operates to give it the force of
law 'as though [it] were an enactment of this Act'. It follows that, the
Agreement having been made, the powers conferred by the Agreement acquire
the force of statutory powers. 87

Kirby

lO]ne of the obvious purposes of adopting the procedure evidenced in the
Comalco Act ... [was] to confer a statutory status on the Comalco Agreement.
... [O]nce the Comalco Agreement was executed, the dghts conferred by it
were of the same status as if they had been conferred by legislation .... [O]nce

The four categories described by Warnick are compressed into the
following three by Crommelin:
•

mere legislative approval;

•

a legislative requirement that the terms of the agreement shall be
observed by the parties; and

•

conferral of legislative effect upon provisions of the agreement. S3

84

(1996) 141 ALR 129.

85

The ratification provisions of the Comalco Agreement Act 1957 were previously
considered by the Queensland Supreme Court in Commonwealth Aluminium Corp
Lld v Attorney-General (Queensland) [1976] Qd R 231, with Hoare J at 247
concluding that ' ... the plain words of this section ". confer on the agreement
the status of an Act of the Queensland Parliament.' The ratification provisions of
the Aurulcun Associates Agreement Act 1975 (Qld) were considered by the
Queensland Supreme Court in Peinkinna v Corporation of the Director of Aboriginal
and Islanders Advancement (unreported, Sup Cl (Qld), Full Court, 5 October 1976)
and by the Privy Council in Corporation of the Director of Aboriginal and Islanders
Advancement v Peinkinna (1978) 17 ALR 129. The effect of the 'as if enacted
formula' was also considered by the Supreme Court of South Australia in West
Lakes Lld v South Australia (1980) 25 SASR 389, in which King Cl and Zelling J
considered that it gave the scheduled agreement the force of law.
These are the same as the corresponding sections in the Aurukun Associates
Agreement Act 1975.
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NSW v Bardolph (1934) 52 CLR 455 per Dixon J at 508.
Christensen above note 24 at 395, 401.
Cudgen Rutile (No 2) Fty Lld v Chalk [1975] AC 520 at 533 per Lord Wilberforce.
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Warnick (1988) above note 11.
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Warnick (1988) above note 11 at 882-887. Elsewhere, Warnick has identified at
least eight different approaches.
M Crommelin 'State agreements: Australian trends and experience' [1996]
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AMPLA Yearbook 328 at 344.
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J dealt with the effect of statutory ratification at some length:

(1996) 141 ALR 129 per Brennan Cl at 163.
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executed as Parliament provided, the Comalco Agreement itself took on the
force of legislation. This was not the usurpation of legislative power. It was
the exercise of it.
The detail and specificity of the Comalco Act and the departure which it
represents from the ordinary law govenling the multitude of contracts made
for and on behalf of the Crown in a State all suggest that this was an
agreement which the Queensland Parliament expected to be made. Once madc,
pursuant to Parliament's authority, the Comalco Agreement, exceptionally, had
the force of law as though itself part of the enactment. ... The Aurukun Act
was in all material terms similar to the Comalco Act. Accordingly,
the
Franchise Agreement is to be treated as if it were an enactment of the
Queensland Parliament. SS

Statutory approval, with grant of authority and direction to perform
This formula appears to have substantially the same effect as the 'as if
enacted formula' in respect of obligatious in the agreement which are
required to be performed. In Sankey v Whitlam 89 the High Court regarded the
effect of this kind of ratification formula as being to convert the contractual
obligations into statutory duties. The High Court adopted the words of Lord
Cairns LC in Caledonian Railway Co v Greenock and Wemyss Bay Railway Co:
[W]hen an agreement between two companies who arc coming for an Act of
Parliament is scheduled to the Act of Parliament, and when an enactment is
found ill the body of the Act that each company shall be required to
implement and fulfil all the provisions and stipulations ill the agreement,
every provision and stipulation in that agreement becomes as obligatory and
binding on the two companies as if those provisions had been repeated in the
form of statutory sections. 90
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Statutory approval with grant of authority or bare statutory approval
Mere statutory approval or approval with a specific grant of authority will
not be effective to give statutory effect to an agreement. 94 The effect of bare
statutory approval was considered by the High Court in Anselt Transport
Industries (Operations) Pty Ltd v Commonwealth. 95 The High Court held that
while this form of ratification was sufficient to ensure that the government
had authority to perform the agreement, it did not transform the obligations
under the agreement into statutory duties. 96 Such a formula may remove
doubts about the authority of the State to enter into the agreement, but will
not confer statutory force on the provisions of the contract97 or sanction
terms of the agreement that conflict with State legislation. 'If the agreement is
authorized, then it is valid, and any breach of the undertaking it contains
will be enforceable by damages but only when the effect of the statutory
approval is to convert the discretion into a duty will it be enforceable
specifically.'98 Thus, while mere legislative approval will 'ensure the legal
efficacy of the government agreement as a contract' in circumstances where
the contract may otherwise be unenforceable, the contractual obligations are
not transformed into statutory duties and enforcement lies in the usual
remedies for breach of contract. 99
Effect of statutory ratification on the underlying contract
It has been questioned whether once a contract between the Commonwealth,

a State or Territory and a private party has been given statutory effect, the
ratified State agreement supplants the underlying contract. Alternatively, does
93-Continued

Where this kind of formula is used any provisions amending other Acts
must either be set out in the ratification Act or the agreement and given
effect by a statement of legislative support in the ratification Act 91 This has
been the practice adopted in the SA indentures, which have typically used
this style of ratification formula. The Roxby Downs (Indenture Ratification) Act
1982 (SA) expressly states that the 'law of the State is so far modified as is
necessary to give full effect to the Indenture'92 and then goes on to
enumerate various general Acts and the parts of the indenture which
override them. 93
88

(1996) 141 ALR 129 per Krrby J at 290-291. For comment see G Thompson

89

(1978) 21 ALR 505, per Mason J at 566, Stephen J at 556.
(1874) LR 2 HL (Se & Div) 347 at 349.
Warnick (1988) above note 11 at 887.
Roxby Downs (Indenture Rati/ication) Act 1982 s 7(1).
Roxby Downs (Indenture Ratification) Act 1982 s 7(2). See Warnick (1988) above

94

95

ALJR 265.
(1977) 139 CLR 54. The case involved the Airlines Agreement Act 1952-1973 (Oh)

96

See also P J Magennis Pty Ltd v Commonwealth (1949) 80 CLR 382 per Dixon J at

s 3 of which merely declared that the agreement was approved.

'Mining agreements authorised by statute' (1997) 3 Native Title News 13.

90
91
92
93

note 11 at 887. The Northern Territory Acts which use this kind of formula do
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not list the acts which are to be amended, but include a general statement of
legislative support: 'the provisions of the Agreement are to take effect
notwithstanding anyth.ing to the contrary in an existing State law'.
Campbell (1972) above note 11 at 217: ' ... the decided cases indicate that an
agreement is not given [statutory effect] if an Act does no more than authorize it
to be made, approve it, ratify it, declare it valid and binding between the
parties, or confirm it.' Sce also Placer Development Ltd v Commonwealth (1969) 43

97
98

99

410, stating that legislative authorisation 'puts beyond doubt the authority of the
signatory to execute the instrument on behalf of the Commonwealth; and it
secures for the executive government Parliamentary approval of the transaction.
But it goes no further. It does not otherwise change the legal character of the
instrument or of the transaction it embodies. It certainly does not convert the
terms of the agreement into the provisions of a law.'
Warnick (1988) above note 11 at 887-890.
Ansett Transport (1977) 139 CLR 54 per Mason J at 77.
Crommelin above note 83 at 344. See Sankey v Whitlam (1978) 21 ALR 505 per

Mason J at 556; Step hen J at 566.
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the government contract continue in force as a contract even though it has
also had legislative status conferred upon it?100
Opinions have been divided. Professor Enid Campbell is of the view
that once a government contract is given legislative force as a State
agreement it is converted into a statute and must be construed as such:
The rights and duties of the parties are taken outside the realm of contract
and they become statutory rights and obligations, the validity of which is to
be determined solely by reference to the constitutional limitations on the
enacting Parliament's law-making competence. The agreement is to be
construed as a statute rather than as a contract. Its terms cannot be varied by
agreement between the parties unless such variation is authorised by statute. If
the Act is silent on variation, the terms of the agreement cannot be varied
except by statute. A further consequence is that if either party infringes the
agreement, action claiming damages for breach will not be for breach of
contract but for breach of statutory duty)Ol

However, a contrary view is that there is no reason why an agreement
which has been given legislative force should not also continue to exist as a

contract. Nonggorr argues why this is the correct perspective: 102
An agreement ... is not extinguished altogether when given legislative force. It
subsists as a contract while the statutory entrenched agreement operates and
exists independently as an Act of Parliament. The agreement remains an
agreement governed primarily by contract law while the statute is governed
by constitutional law. The two can co-exist. There is no reason why they
should not. VVhere the validity of the agreement as a contract is doubtful, for
instance, because it lacks a necessary contractual element such as consideration
or it is affected by any other common law rule, the agreement as a contract is
vitiated accordingly leaving the statutory entrenched agreement in force. Vice
versa, where the Act is repealed, unless the legislative intent (which would
normally be the case) is to repeal the agreement as well, the latter subsists as
a contract. There are, however, two qualifications that are obvious but need to
be specifically mentioned. The agreement camlot exist as a contract, first,
where the Act giving it statutory force contains a contrary intention (whether
express or implied) and second, where the parties had a contrary intention
that the agreement should remain in its statutory form as a statute only and
not as a contract. I-knce, whether or not the agreement as a contract and in
statute form co-exist will depend on the intention of the parties and the
legislature. 103

100 Crommelin above note 83 at 344.

101 Campbell (1972) above note 11 at 218.
102 Nonggorr above note 11 at 178.
103 Nonggorr above note 11 at 176-7. This view appears to be a better explanation of
the point that Dunn J made in Commonwealth Aluminium Carp Ltd v AttorneyGeneral (Qld) [1976J Qd R 231 at 260. Although accepting that the agreement had
been given statutory force for the purpose of authorising the government to
enter into the agreement, Dunn J was of the view that 'the agreement remains
something apart from the Act, however, the legislative artifice adopted in order
to give it the effect does not make it, in point of law, "an enactment of this

Act",'
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specific performance may be enforced against an individua1. 104

Constitutional law issues
Natural resource development in Australia occurs in a Federal context,105 in

which the allocation and development of natural resources was traditionally
regarded as primarily a matter of State concern. At the time the
Commonwealth Constitution was being drafted in the 1890s, it was not
questioned that mineral and energy resources were local in nature and

therefore appropriate subjects for State rather than Federal laws l06 In the
absence of any specific reference in the Commonwealth Constitution to
Federal powers relating to natural resource development or the environment,

it was long assumed that the States had primary constitutional power in this
area.'07 It was not seriously disputed that the Commonwealth's power was
1992 (NT) s 5; Mt Todd Project Agreement
Ratification Act 1993 (NT) s 5; Granites Exploration Agreement Ratification Act 1994
(NT) s 5; Roxby Downs (Indenture Ratification) Act 1982 (SA) s 11; Hellyer Mine
Agreement RaWication Act 1987 (Tas) s 12; Northern Pulp Mill Agreement Act 1988
(Tas) s 11. Note that the Northern Pulp Mill Agreement Act 1988 (Tas) s 5 also
stated that while the provisions of the ratified Agreements had the force of law
as if they had been enacted by the ratifying Act, this did not 'derogat[e] in any
way from the status of the Agreements as contracts binding as such between the
parties.'
105 The Australian Commonwealth is comprised of six States and two Federal
Territories, the Northern Territory ana the Australian Capital Territory. See
generally, B Galligan 'Federalism and resource development in Australia and
Canada' (Spring 1982) The Australian Quarterly 236; C Saunders 'The constitutional division of powers with respect to the environment in Australia' in K
Holland, F Morton and B Galligan (eds) Federalism and the Environment
Greenwood Press Westport Conn 1996 at 55.
106 J Crawford 'The Constitution' in T Bonyhady (ed) Environmental Protection and
Legal Change Federation Press Sydney 1992 at 4; A Bradbrook, S MacCallum and
A Moore Australian Real Property Law Law Book Company Sydney 1991 at 5; J
McMillan, G Evans and H Storey Australia's Constitution: Time for Change? Law
104 McArth"r River Project Ratification Act

Foundation of NSW and George AlIen & Unwin Sydney 1983 at 81. With the

exception of s 1aa, the Constitution does not make specific reference to
environmental matters. Section 100 provides that 'The Commonwealth shall not,
by any law or regulation of trade or commerce, abridge the right of a State or of
the residents therein to the reasonable use of the waters of rivers for
conservation or irrigation.'

107 M Crommelin 'Resources law and public policy' (1983) 15 UWALR 1 at 1.
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provisions which aim to make clear the intentions of the parties and the
State that contractual remedies should apply in addition to any remedies for
breach of statutory duties. The Acts ratifying these agreements declare that a
decree of specific performance may be enforced against the Crown in respect
of its obligations under the agreement, in the same manner as a decree of
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limited and that only the States had power to regulate land use, exploration
for and exploitation of natural resources and environmental protection.1 08 In
1971 Lang, the author of the first general text on Australian mining laws in
the modern era, regarded the Commonwealth's powers with respect to
mining as limited to the enactment of laws in relation to land under
exclusive Commonwealth jurisdiction,l 09 laws based on the defence power
and laws based on the Commonwealth's power to acquire property on just
terms. 110

Seas and Submerged Lands Act 1973,114 and the Petroleum and Minerals
Authority Act 1973. The Petroleum and Minerals Authority Act 1973 would, if

This view was strengthened by the fact that it was not until the 1970s that
the Commonwealth began to exercise its powers to regulate resource
management and environmental protection. It seems that the 'non-use of
Federal powers may have tended to the assumption that they did not
exist: ll1 Although the Commonwealth has since come to play an important
role in this area, from federation until the early 1970s its involvement with
environmental protection and resource development was minimal.1 12 Relying
on its power to regulate exports, in the 1930s the Commonwealth had
banned the export of iron ore in order to conserve what were thought to be
limited domestic reserves. In 1953, pursuant to the defence power, the
Commonwealth enacted the Atomic Energy Act.
Significant Commonwealth participation in the regulation of natural
resource development and environment protection dates from 1972 when the
Whitlam Labor government set about introducing legislation designed to give
the Commonwealth a central role in the control and development of
Australia's major mineral resources. To implement its policy of greatly
increasing Commonwealth participation in natural resource development and
enabling it to partake directly in resource development, the government
enacted three key pieces of legislation: the Pipeline Authority Act 1973,113 the
108

109

110
111

112
113

valid, have enabled the Commonwealth to engage in exploration for minerals
and petroleum and to compete with the private sector. After constitutional
challenge, however, only the Seas and Submerged Lands Act 1973 survived. The
Whitlam, government also introduced controls over the exports of minerals,
petroleum and natural gas,115 and brought the Federal Government into
environmental protection by establishing a separate Environment Ministry in
1972 and enacting the Environment Protection (Impact of Proposals Act) 1974.
it is now clear that the Commonwealth can exercise a wide range of
constitutional powers to regulate most aspects of mineral development
projects within the States. 116 Throughout the 1970s and 1980s, the Commonwealth dramatically expanded its role in environm,ntal protection and
natural resource development, encroaching on areas traditionally regarded as
being the sole domain of the States and enacting legislation to give effect to
its obligations under international agreements. 117 The Commonwealth's
attempts to assume a leading role, particularly in respect of environmental
protection, led to episodes of bitter conflict with the States and gave rise to
several High Court challenges to Commonwealth legislation. In a series of
decisions over the last two decades, the High Court has interpreted
Commonwealth powers expansively and confirmed the validity of their
exercise in relation to the environment and resource development. Notwithstanding the absence of a specific constitutional head of power referring to
land, natural resources or the environment, the Commonwealth has, 'one way
or another, legislative power over most large scale mining and environmental
matters'.118 The Commonwealth's powers under the Constitution are sufficiently broad to enable it to regulate all stages of natural resource
developments, from exploration through production to export and marketing,
and revenue collection. 119 Recognition of the potential for conflict if

J Crawford 'The Constitution and the Environment

(1991) 13 Syd L R 10 at 30. In
1972, K Bailey, the Commonwealth Solicitor-General and Secretary of the
Commonwealth Attorney-General's Deyartment (1946-64) stated: 'Broadly, ... the
Constitution treats the development 0 Australia's natural resources as forming
part of the residual, and therefore continuing, responsibilities of the States': K H
Bailey 'The constitutional an.d legal framework' in J Sinden (ed) The Natural
Resources of Australia: Prospects and Problems for Development Angus & Robertson
Sydney, London for ANZAAS 1972 at 309.
Such as the Australian Capital Territory, the Northern Territory and, at that time,
Papua New Guinea.
A Lang Manual of the Law and PracUce of Mining and Exploration in Australia
Butterworths Sydney 1971 at 5-6.
J Crawford 'The Constitution and the environment' in J Behrens and M Tsamenyi
(eds) Our Common Future Faculty of Law University of Tasmania 1991 at 9.
G Lynch and B Galligan 'Environmental policymaking in Australia: the role of
the courts' K Holland, F Morton and B Galligan (cds) Federalism and the
Environment Greenwood Press Westport Conn 1996 at 209.
The Act enabled the Federal Government to establish a tra11scontinental pipeline
grid system for petroleum. The Authority set up under the Act was empowered
to 'secure, control and retain reserves of petroleum adequate to meet the long
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113-Continued
term needs of the Australian people.'
114 The Act asserted national sovereignty over Australia's continental shelf and its
resources, superadjacent waters and air space.
115 By amending the Customs (Prohibited Exports) Regulations to prohibit the export of
minerals, petroleum or natural gas unless first approved by the Federal Minister
for Minerals a11d Energy.
116 For accounts of the federal distribution of powers over natural resources and the
environment see: Crawford above note 108; Crawford above note 106; and R
Fowler 'A brief review of Federal legislative powers with respect to environment
protection' (993) 1 Aust Env Law News 51; M CrommeIin 'Commonwealth
involvement in environmental policy: past, present and future' (987) 4 EPL] 101;
D E Fisher Environmental Law: Text and Materials Law Book Company Sydney
1993 at 59-143.
117 Lynch and Galligan above note 112 at 210~211.
118 Crawford above note 106 at 30; G Bates 'The Tasmanian Dam case and its
significance in environmental law' (1984) 1 EFLJ 325 at 340.
119 See Saundcrs above note 105 at 60-6J, 70-71.
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COlumonwealth powers are exercised to regulate matters predominantly of
State concern led, in the 1990s, to the emergence of the policy of co-operative
federalism, which has been given expression in the Environmental Protection
and Biodiversity Conservation Act 1999 (Cth). In relation to environmental
protection and natural resource development, the Act seeks to limit the
Commonwealth's involveluent to matters of national significance while
confirming the primacy of the States in these spheres of activity.

no exclusive Commonwealth power and where the COlTImonwealth has not
exercised a non-exclusive power to enact inconsistent legislation. 126

Constitutional division of powers
The Commonwealth has exclusive jurisdiction over a relatively small number
of matters120 and the States are precluded from enacting laws in these areas.
The Commonwealth has exclusive powers which are expressly designated as
such in the Constihltion; those which deal with topics on which the
Constitution prohibits State laws and those which are impliedly exclusive
because of their sllbject matter.1 21 However, the majority of the Commonwealth's powers are concurrent rather than exclusive, so that even in areas
where the Commonwealth has legislative power, the States can also legislate.
The Commonwealth's non-exclusive legislative powers are set out in s 51 of
the Constitution which lists 40 disjunctive and cumulative powers.1 22 The
'llnspecified residue' of power remains with the States, by virtue of s 107.123
In areas not specifically assigned to the Commonwealth, the States retain
legislative power. 124 The possibility of conflict between State and Commonwealth laws is addressed by s 109 of the Constitution which provides that:
When a law of Cl State is inconsistent with a law of the Commonwealth, the
latter shall prevail, and the former shall, to the extent of the inconsistency, be
invalid.

Section 109 applies not only where State and Commonwealth laws are
directly inconsistent, but also where the Commonwealth legislation is
intended 'to be the only or exclusive law covering the field'125 and the State
law deals with that subject matter. Any State law intruding into the general
field of regulation which the Commonwealth intended to comprehensively
cover will be invalid but not void. If the Commonwealth law is repealed, the
State law will remain in force. State laws have effect in areas where there is
120 These are mostly contained in s 52 of the Constitution.
121 K Booker, A Glass and R Watt Federal Constitutional Law: An Introduction
Butterworths Sydney J998.
122 Crawford above note 111 at 9.
123 Saunders above note 105 at 57.
124 A Blackshield, G Williams and B Fitzgerald Australian Constitutional Law and
Theory Federation Press Sydney 1996 at 240.
125 C Saunders The Federal System, University of Melbourne Law School, Papers on
Federalism No 6, October 1985 at 9; L Zines 'The environment and the
Constitution' in R L Mathews (ed) Federalism and the Environment Centre for
Research on Federal Financial Relations, Australian National University 1985 at
16.
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Commonwealth's exclusive powers

Under the Constitution, the Commonwealth has exclusive powers to legislate
in respect of the Federal territories (including the Northern Territory and the
Australian Capital Territory)127 and in respect of customs and excise
duties.1 28 Of greatest practical importance in the present context is the
Commonwealth's exclusive power to levy excise duties as the scope of that
power determines the States' ability to raise revenue from the development
of their natural resources by imposing charges such as royalties. As the
ComlTIonwealth has used its power to regulate in respect of taxation under
s 51(ii) to wrest control over income taxation from the States, s 90 assumes a
significant role in Commonwealth-State fiscal relations. '
The approach adopted by the High Court has been to lay down a broad
and flexible test for what amounts to an excise. Most taxes on goods have
been held to be duties of excise, with the result that the States are precluded
from levying inland taxes on the production, manufacture, sale or distribution of goods. 129 The expansive interpretation of the Commonwealth's
power to levy excise duties was reaffirmed in Ngo Ngo Ha v State of NSW;
Waiter Hammond & Associates Ply Lld v State of NSW.BO A majority of the
High Court upheld the long established
... principle that an inland tax on a step in production, manufacture, sale or
[and] reaffirm[ed] that duties of
distribution of goods is a duty of excise
excise arc taxes on the production, manufacture, sale or distribution of goods,
whether of foreign or domestic origin)31

In the light of the High Court's broad interpretation of 'excise', the
question for the States has been the extent to which they are permitted to
126 Commonwealth COl1stilutiOI1 ss 108 and 109.
127 Section 122.
128 Section 90.
129 Hematite Petroleum Pty Ltd v Victoria (1983) 151 CLR 599.
130 (1997) 146 ALR 335. In a joint judgment, the majority of the High Court (Brennan
CJ, McHugh, Gummow and Kirby JJ) held that the provisions of the Business
Franchise Licences (Tobacco) Act .1987 (NSW), imposing licence fees on tobacco
retailers and wholesalers, impo::;ed excise duties and were therefore unconstitntional. The minority (Dawson, Toohey and Gaudron JJ) reiterated the
significantly narrower definition of excise duties they had propounded in a
dissenting judgment in Capital Duplicators Pty Ltd v Australian Capital Territory
(No 2) (1993) 178 CLR 561. In their view, an excise duly is a tax which
discriminates against goods manufactured or produced in Australia. Fo]'
comment see: V Morabito and N Bellamy 'State licence fees, the Constitution and
the High Court' (1997) 71 Law lnstitute Journal 60.
131 (1997) 146 ALR 335 per Brennan Cj, McHugh, Gummow, Kirby JJ at 361;
Dawson, Toohey, Gaudron JJ dissenting.
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collect royalties on natural resources located within their boundaries. This
issue was addressed in Harper v Minister for Sea Fisheries. 132 Tasmanian State
laws prohibited the taking of abalone from waters adjoining Tasmania, except
under licence. The licences were subject to a quota on the number of abalone
that could be taken in anyone year and required payment of a licence fee,
according to the size of the quota. The High Court held that a royalty
payment for the right to exploit an abalone fishery was not an excise, even
though the amount of the payment was proportionate to the value of the
resource. In the leading judgment, Brennan J's reasoning was based not on
whether the Crown was the owner of the resource but whether the licence
scheme related to a scarce public resource and produced a private right
analogous to a property right in relation to it. 133 Brennan J explained:
A limited natural resource which is otherwise available for exploitation by the
public can be said truly to be a public property whether or not the Crown has
the radical or freehold title to the resource. A fee paid to obtain such a
privilege is analogous to the price of a profit a prendre; it is a charge for the
acquisition of a right to property. Such a fee may be distinguished from a fee
extracted for a licence merely to do some act which is otherwise prohibited
(for example, a licence to sell liquor) where there is no resource to which a
right of access is obtauled by payment of a fee.134

It appears that the distinction between a taxation measure and a royalty is
founded on the correlation between the value of the privilege to exploit a
public resource which is conferred by the lieence and the price paid to
extract the resouree.1 35 While the States cannot levy taxes on the production
of minerals, they can derive revenue by imposing royalties or other charges
which represent the price for the production rights.1 36
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Commonwealth and States' concurrent powers

Several of the Commonwealth's concurrent powers enumerated in s 51 of the
Constitution ean be used to regulate natural resource development. Of most
immediate relevance are the Commonwealth's powers to make laws in
respect of interstate and overseas trade and commerce,137 taxation,138 foreign,
trading and financial corporations,139 external affairs,140 and to make special

laws for the people of any race.1 41 The Commonwealth can, by enacting
legislation based on these powers, implement its own policies relating to
natural resource development and environmental protection, regardless of

State laws or policies to the contrary. Commonwealth powers under s 51 are
construed liberally, in accordance with their terms,142 and without any
assumption that some matters are impliedly excluded from federal authority
or 'reserved' to the States. The early practice of construing Commonwealth
powers narrowly so that they did not encroach upon residual powers which
had been impliedly 'reserved' to the States was ended by the High Court in
Amalgamated Society of Engineers v Adelaide Steamship Co Lld (the Engineers
case).143 In the Engineers case the High Court held that Commonwealth
powers should be read literally and given plenary effect,l44 rejecting an
interpretation based on an assumption that those powers which were not
specifically given to the Commonwealth were impliedly reserved to the
States.1 45 The approach adopted in the Engineers case has seen a progressive
widening of the scope of the Commonwealth powers enumerated in s 51.1 46
It is also well established that the policy underlying the exercise of a
federal power is irrelevant to its constitutional validity, as long as the law is
one 'with respect to' a specified head of Commonwealth power under the
Constitution. Crawford explains that Commonwealth legislation need not
be exclusively about one of the granted heads of power. Indeed, there is no
requirement that in terms of its intent or practical effect, the legislation be
primarily, predominantly or even substantially concerned with the granted
head of power. ... In other words, the fact that there is no specific
Commonwealth power over the environment, or over mining or natural
resources, in no way prevents the Commonwealth from legislating with respect
to those matters, provided the law is also, in a formal sense, a law 'with

132 (1989) 168 CLR 314.
133 Crawford above note 106 at 19.

134 (1989) 168 CLR 314 pel" Brennan J at 335.
135 G Bates Environmental Law in Australia (4th ed) Butterworths Sydney 1995 at 9l.
136 M Crommelin Federal-Provincial Co-operation on Natural Resources: A Comparative
Discussion of Problems and Solutions University of Melbourne Law School Papers
on Federalism No 5 1985 at 9. See also: M Calzada 'State government mining
royalties: requited taxes or duties of excise?' (September 2000) 7(3) E Law Murdoch
University
Eledronic
Journal
of
Law
available
at
http://www.murdoch.edu.au/elaw /issues/v7n3/Calzada73nf.html (accessed 6
December 2000). In vanner v Eaton (1999) 166 ALR 258 at 267, the majority of the
High Court (Gleeson CJ, Gaudron, Kirby and Hayne JJ) defined a ' "royalty"
[as] a fee exacted by someone having property in a resource from someone who
exploits that resource.' Their Honours speculated that the reason for the
statutory vesting of falma in the Crown under the Fauna Conservation Act 1974
(Qld) may have 'owe[d] much to a perceived need to differentiate the levy
imposed by the successive Queensland fauna statutes from an excise. For that
reason it may well have been thought important to make the levy as similar as
possible ... to traditional royalties recognised in Australia and imposed by a
proprietor for taking minerals or timber from land ... '.
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137 Commonwealth Constitution s 51(i).

138 Section 51 (ii).
139 Section 51(xx).

140 Section 51(xxix).
141 Section 51(xxvi).
142
143
144
145

Crawford above note 106 at 14.
Amalgamated Society of Engineers v Adelaide Steamship Co Ltd (1920) 28 CLR 129.
Saunders above note 105 at 60.
C Saunders 'Australia's federal system and the division of powers' in P Drysdale
and H Shibata (eds) Federalism and Resource Development George Allen & Unwin,
Sydney in association with the Australia-Japan Research Centre, Australian
National University Canberra 1985 at 2.
146 Salmders above note 105 at 60.
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respect to' one of the granted heads of power. And a law will be with respect
to one of the granted heads of power if its legal operation is on such a head
of power, whatever is the practical effect. 147

limitation in Parliament's power of selection. It does not follow, for example,
that because the subject of the power is trade and commerce, selection of the
exporter or of the goods to be exported must be made by reference to
considerations of trading policy. It is enough that the law operates on the
topic of trade and commerce with other countries .... It is one thing to say that
the trade and commerce power does not enable the Commonwealth to regulate
and control di rectly matters standing outside tlle subject matter of power, such
as the environmental aspects of mining in Queensland. It is quite another
thing to say that the Commonwealth cannot in the exercise of that power
make laws which have a consequential and indirect effect on matters standing
outside the power, even by means of prohibiting conditionally engagement in
trade and commerce with other cOlmtries. It is no objection to the validity of a
law otherwise within power that it touches or affects a topic on which the
Commonwealth has no power to legislatc. 152

This principle is exemplified by Murphyores Incorporated Ply Lld v
Commonwealth 148 in which the High Court confirmed that in the exercise of
powers such as the trade and commerce power,149 the Commonwealth may

take environmental considerations into account. In this case, the Commonwealth refused to grant an export licence for zircon and futile concentrates
processed from mineral sands which were to be mined by Murphyores and
its associates on Fraser Island under mining licences granted by the
Queensland government. The Commonwealth did not restrict the companies'
rights to carry out the sand mining but since there was no domestic Inarket

Taxation

for the minerals and all minerals were to be exported, its actions made
mining operations uneconomic. The Commonwealth's decision to refuse
export permission was based largely on environmental concerns highlighted
by an inquiry conducted under the Environmental Protection (Impact of
Proposals) Act 1974 (Oh).
Murphyores argued that since the legislation prohibiting exports150 was
based on the trade and commerce power under s 51(i) of the Constitution, it
was unconstitutional for the Minister to take into account the environmental
effects of the mining operations in determining whether to grant an export
permit. This argument was unanimously rejected by the High Court, which
held that the 'law prohibiting export of mineral sands was an exercise of the
power with respect to overseas trade and comlnerce, despite its obvious and
intended deterrent effect on the mining of mineral sands,'1S1 Mason Jf with
whom the rest of the court was in substantial agreement, said:
The power to legislate with respect to trade and commerce with other
cow1tries, including as it does the power to prohibit and regulate the
exportation of goods from Australia, necessarily comprehends the power to
select and identify the persons who engage in, and the goods which may
become the subject oC that activity .... It is then for Parliament in its wisdom
or for the person to whom Parliament delegates the power to decide who may
export and what goods may be exported. The means and the criteria by which
this choice is to be made are for Parliament to decide. There is nothing in the
subject matter of the constitutional power which justifies the implication of any

Under s 51(ii) of the Constitution the Commonwealth is given the power to
legislate with respect to 'taxation', subject to the proviso that the power is
not to be used 'so as to discriminate between States or parts of States.' The
taxation power, together with the Commonwealth's power under s 96 of the
Constitution to make grants to the States and its exclus.ive power to levy
excise duties 153 has enabled the Commonwealth to become the principal
revenue collector in a federation which is characterised by vertical fiscal
imbalance. The term 'tax' has been interpreted broadly by the High Court 154
and since the enactment of the Income Tax Act 1942 (Oh) income tax has
been levied exclusively by the Commonwealth which in turn distributes a
portion of the money collected to the States as grants under s 96. The
validity of the taxation arrangements was confirmed in SA v Commonwealth
(First Uniform Tax Case)155 and Victoria v Commonwealth (Second Uniform Tax
Case),156

Trade and commerce power
The trade and commerce power conferred by s 51(i) of the Constitution gives
the Commonwealth the power to make laws with respect to 'trade and
commerce with other countries and among the States'. Since the trade and
commerce power gives the Commonwealth the ability to legislate in respect
of any activities involving interstate or overseas markets its scope is
potentially extremely broad,157 Under this head of power, the Commonf

147 Crawford above note 106 at 14-15; M Stokes 'Comment' in J Behrens and M
Tsamenyi (eds) above note 111 at 33.
148 (1976) 136 CLI< 1; see also Fai/fax v Federal Commissioner of Taxation (1965) 114
CLR 1 and Herald & Weekly Times Ltd v Commonwealth (1966) 115 CLI< 418.
149 Commonwealth Constitution s 5J (i).
150 The Customs Act 1901 (Cth) s 112 gave power to make regulations prohibiting
exports. Reg 9(3) of the Customs (Prohibited Exports) Regs (made under s 112)
prohibited exports of goods to which the regulation applied without the written
approval of the Minister for Minerals and Energy.
151 Saunders above note 105 at 60.

157 At least one commentator describes the scope of the power as 'potentially vast':
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152 Murphyores Incorporated Pty Ltd v Comrnol1wealth (1976) 136 CLR 1 per Mason J at
19, 22.
153 Comll1onwealth Constitution s 90.
154 See Matthews v Chicory Marketing Board (1938) 60 CLR 263 per Latham Cl at 276;
Air Caledonie International v CommonLuealth (1988) 165 CLR 462 at 466; Australian
Tape Manujaci'urers Association Ltd v Commonwealth (1993) 176 CLR 480 at 500.

155 (1942) 65 CLR 373.
156 (1957) 99 CLI< 575.
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wealth can regulate the import or export of goods, as well as the production
of goods destined for export or interstate markets.1 58 The Commonwealth's
power to regulate the production, manufacture or mining of goods for
interstate h'ade or export, extends back to the factory or mine.1 59 Exercise of
the Commonwealth's powers under s 51(i) may be absolute or conditional,
such as where foreign inveshnent in specified economic sectors is prohibited
on national interest grounds or permitted subject to conditions.1 60
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activities are trading activities, and government corporations engaged in
trading fall within the scope of the power. 165 In the Tasmanian Dam case, the
High Court interpreted the corporations power as enabling the Commonwealth to regulate all actions of trading corporations, including non-trading
activities provided they are being carried out for the purpose of engaging in
trading activities.l 66 Thus, the Commonwealth was held to have power to
regulate the construction of a dam and associated works even though those
activities were not in themselves trading activities, since they were carried
out pursuant to engaging in a trading activity, namely the sale of electricity
by the Hydro-Electric Corporation. 167

In view of the fact that much of the activity in the mining sector - and
most of that carried out under projects established by franchise agreements
- is directed at overseas and interstate markets, the trade and commerce
power endows the Commonwealth with substantial powers which can be
exercised over large scale mining developments. While lacking powers to
legislate directly in relation to land or minerals within the States, the trade
and commerce power enables the Commonwealth to regulate all stages of
major export oriented mining projects, from admission of foreign capital to
conditions of export of the processed mineral. The scope of the power is
illustrated by the decision of the High Court in Murphyores Incorporated Pty
Lld v Commonwealth.1 61 A law directed at authorising or prohibiting exports
was held to be a law with respect to exports regardless of the policy or
motive of the legislature or the Minister and irrespective of its effect on
matters which were otherwise within State power.1 62

The corporations power provides the Commonwealth with authority for a
broad range of legislation regulating mining and associated processing and
manufacturing activities. There is a high level of representation of foreign
corporations among the developers of mineral projects in Australia, and
participation of foreign corporations is even higher in projects established
under franchise agreements. The broad definition of 'trading corporation'
adopted by the High Court in the Tasmanian Dam case ensures that the great
majority of corporations engaged in mining and resource development in
Australia would be regarded as being involved in trading activities. As a
result, most of the activities of foreign or domestic mining corporations will
be subject to control by the Commonwealth under its corporations power. 168

Corporations power

External affairs power

Section 51 (xx) of the Constitution empowers the Commonwealth to make
Jaws with respect to 'foreign corporations, and trading or financial
corporations formed within the limits of the Commonwealth.' The corporations power has been interpreted expansively by the High Court, such that
the Commonwealth is able to regulate all activities in Australia of foreign
corporations and to regulate the acts of trading and financial corporations
established under Australian law which are done for the purposes of
trade.1 63 As Tasmania v Commonwealth (the Tasmanian Dam case)164 made
clear, a corporation is a 'trading' corporation if a substantial part of its

Under s 51 (xxix) of the Constitution, the Commonwealth is empowered to
make laws with respect to 'external affairs.' The potential scope of the
external affairs power had been long appreciated by the courts 169 and was
confirmed by the High Court in the Tasmanian Dam case l70 The Commonwealth government enacted the World Heritage Properties Conservation Act 1983
(Cth) in order to prevent further work on the construction of the Gordon-

157-Contil1ued
R J Bradman (Bradsen) 'Australia's Constitution, land vegetation and the
environment' presented at The ConsUlulion and the Environment Melbourne
University Law School 1990 at xi.
158 Crawford above note 106 at 26.
159 Crawford above note 106 at 26.
160 Zincs above note 125 at 381-383; movement of credit was held to fall within the
'trade and commerce' power.
161 (1976) 136 CLl{ 1: see above pp 75-76.
162 Zines above note 125 at 14.
163 Saunders above note 105 at 61; Crawford above note 106; Zines above note 125
at 18.
164 Tasmania v Commonwealth (1983) 158 CLR 1.
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165 Tn the Tasmanian Dam case, the question which the High Court was required to
consider was whether the Tasmanian Hydro-Electric Commission (HEC) could be
classified as a 'trading corporation.' The majority (Mason, Murphy, Brennan and
Deane JJ; Gibbs CJ dissenting) held that since a principal function of the BEC
was the sale of electricity, which was a trading activity, it could be regarded as
a trading corporation. Nor was it any objection that the corporation was Stateowned.
166 S Rigney 'The constitutional basis for Commonwealth environmental regulation'
in W Dlmcan (ed) Planning and Environment Law in Queer/sland Federation Press
and Centre for Commercial and Property Law, Queensland University of
Technology 1993 p 28.
167 Bates above note 135 at 85.
168 Bates above note 116 at 341; Crawford above note 111 at 18; Saunders above note
105 at 61-62.
169 R v Burgess; Ex parte Henry (1936) 55 CLl{ 608; Airlines of NSW v NSW (No 2)
(1965) 113 CLR 54.
170 Commonwealth v Tasmania (1983) 158 CLR 1.
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below-Franklin dam being built by the Tasmanian government in an area of
national and world natural heritage significance. Regulations under the Act
effectively prohibited construction work being carried out without the
consent of the appropriate Federal minister. Australia was a party to the
Convention for the Protection of the World Cultural and Natural Heritage of
1974 and the south west Tasmanian wilderness area where the dam was to
be built had been listed on the World Heritage list established under the
Convention. A majority of the High Court!7! upheld the validity of the
Commonwealth laws to the extent that the prohibitions in the World Heritage
Properties Conservation Act 1983 'were appropriate to the Commonwealth
carrying out its international obligations under the Convention for the
Protection of the World Cultural and Natural Heritage.'172
The Tasmanian Dam case established that under the external affairs power,
the Commonwealth may enact domestic legislation to implement the
purposes of any international treaty or agreement. Where the legislation gives
effect to an international treaty, there is no need to demonstrate, in addition,
that the subject matter of the treaty involves a matter of international
concern.173 Any bona fide international treaty obligations entered into by
Australia can be implemented by the Commonwealth under the external
affairs power, the only restriction being that there must be a sufficient nexus
between the domestic legislation and the international treaty on which it is
based.!74 This broad view of the external affairs power has been re-affirmed
by the High Court in subsequent cases.175 The extent of the power was
confirmed in Victoria v C0111monwealth 176 in which the High Court upheld the
Industrial Relations Reform Act 1993 (Oh) on the basis of the external affairs
power and certain international Labor Organisation conventions and recommendations. The High Court reiterated that for a law to be one with
respect to 'external affairs', it 'must be reasonably capable of being
considered appropriate and adapted to implementing the treaty.'177 The
proliferation of international treaties concerned with envirorunental protection
and natural resources, human rights, indigenous and minority rights and
inveshnent protection in recent years means that s 51(xxix) will continue to
be one of the most important sources of Commonwealth power.
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The race power

Although the Constihltion makes no explicit reference to Aborigines,
s 51 (xxvi) empowers the Commonwealth to make 'special' laws affecting
Australia's Aboriginal peoples. Section 51 (xxvi) of the Constitution gives the
Commonwealth the power to make laws 'with respect to ... the people of any
race for whom it is deemed necessary to make special laws'. Prior to
amendment by referendum in 1967, s 51(xxvi) expressly excluded 'the
aboriginal race in any State' but the effect of the referendum was to secure
the deletion of those words. Relying on the race power, in conjunction with
the external affairs power, the Commonwealth has enacted legislation relating
to land management and indigenous people.178
Section 51(xxvi) was relied upon to enact s 11 of the World Heritage
Properties Conservation Act 1983 (Cth)179 which protected Aboriginal sites,
relics and artefacts threatened by the proposed Gordon-below-Franklin dam
in Tasmania, prohibiting works bejng carried out on specific sites of
'particular significance' to Aboriginal people. In the Tasmanian Dam case the
High Court held that s 11 was a 'special' law within the meaning of
s 51 (xxvi) even though it was of general application and did not confer a
discriminatory benefit on Aborigines. A law which did not, on its face,
discriminate in favour of the people of a race could still be a valid 'special'
law under s 51 (xxvi) if as a matter of fact it discriminated by virtue of its
operation on the subject matter to which it related.1 80
The race power forms the basis of the Native Title Act 1993 (Oh), enacted
following the High Court's decision in Mabo v Queensland (No 2).1 81 In WA v
Commonwealth !82 the High Court affirmed the validity of the Native Title Act
1993 (Oh) as a law with respect to 'the people of any race for whom it is
deemed necessary to make special laws.'183 The law was held to be 'special'
since it 'confers uniquely on the Aboriginal and Torres Strait Islander holders
of native title a benefit protective of their native title'.1 84 The concept of
'special' was explained by the court as follows:
[T]he special quality of a law must be ascertained by reference to its
differential operation upon the people of a particular race, not by reference to

171 Mason, Murphy, Brennan and Deane JJ.
172 Bates above note 135 at 80.
173 Bates above note 135 at 80; Bates above note 118 at 330; Rigney above note 166
at 20.
l74 R J Fowler 'Global change, the Australian Constitution and the environment'
conference The Constitution and the Environment Centre for Natural Resources
Law and Centre for Comparative Constitutional Studies University of Melbourne
29-30 November 1990 at 1; Saunders above note 105 at 62.
175 Richardson v Forestry Corwnission (the Lemonthyme case) (1988) 164 CLR 261;
Queensland v Commonwealth (the Tropical Rainforests case) (1989) 167 CLR 232.
176 (1996) 70 ALJR 680.
177 (1996) 70 ALJR 680 at 690.

178 For example, the Racial Discrimination Act 1975 (Cth). In Koowarta v Bjelke-Petersen

80
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179
180
181

182
183
184

(1982) 153 CLR 168 a majority of the High Court held that the Act was valid as
a law with respect to external affairs under s 51 (xxix) but that it was not a
'special law' under s 51 (xxvi).
World Heritage Properties Conservation Act 1983 (eth) s 11.
Commonwealth v Tasmania (the Tasmanian Dam case) (1983) 158 eLR 1 per
Brennan J at 244.
(1992) 175 CLR 1; 107 ALR 1.
(1995) 128 ALR 1.
(1995) 128 ALR 1 at 44.
WA v Commonwealth (1995) 128 ALR 1 per Mason Cl, Brelman, Deane, Toohey,
Gaudron and McHugh JJ at 44.
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the circumstances which led the parliament to deem it necessary to enact the
law. A special quality appears when the law confers a right or benefit or
imposes an obligation or disadvantage especially on the people of a particular
race. The law may be special even when it confers a benefit generally,
provided the benefit is of special significance or importance to the people of a
particular race. 185

Throughout the cases are dicta which indicate that s 51(xxvi) is restricted
to laws for the benefit of any people or race or to laws which do not
adversely discriminate against them. The scope and meaning of the race
power is still unclear and was not resolved by the High Court's decision in
Kartinyeri v Commonwealth. A five to one majorit y 186 upheld the validity of
the Hindmarsh Island Bridge Act 1997 (Cth) as a valid exercise of the race
power. The effect of the Hindmarsh Island Bridge Act 1997 was to exclude the
operation of provisions of the Aboriginal and Torres Strait Islander Heritage
Protection Act 1984 (Cth)187 to enable the construction of a bridge against the
wishes of the Aboriginal plaintiffs. Brelman CJ, McHugh and Gaudron JJ
held that the race power had been validly exercised to enact the Aboriginal
and Torres Strait Islander Heritage Protection Act 1984 and could just as validly
be invoked to amend or partially repeal legislation. Since the Aboriginal and
Torres Strait Islander Heritage Protection Act 1984 was validly enacted under
s 51 (xxvi), the Hindmarsh Island Bridge Act 1997 was also valid as its effect
was to limit the operation of the earlier Act by impliedly partially repealing
it insofar as it affected the construction of the bridge.188 Kirby J, dissenting,
held that the race power does not extend to the enactment of 'laws made to
the detriment of, or which discriminate against, a people by reference to their
race.'189 Kirby J held the Hindmarsh Island Bridge Act 1997 to be invalid
because by removing the opportunity for Aborigines to make an application
relating to the Hindmarsh Bridge area under the Aboriginal and Torres Strait
Islander Heritage Protection Act 1984, it was 'detrimental to, and adversely
discriminatory against, people of the Aboriginal race of Australia by reference
to their race,' As such, it was outside the class of laws which are supported
by the race power. 190
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Constraint on Federal power

Since the Commonwealth's legislative powers under ss 51 and 52 of the
Constitution are all stated as being 'subject to this Constitution', a law which
falls within one of the relevant heads of power must nevertheless comply
with express and implied Constitutional limitations. 191 One such restriction is
that contained in s 51 (xxxi) of the Constitution. Section 51 (xxxi) gives the
Commonwealth power to make laws with respect to 'the acquisition of
property on just terms from any State or person for any purpose in respect
of which the Parliament has power to make laws.'l92 In requiring payment of
'just terms', s 51 (xxxi) fetters the Commonwealth's power by invalidating an
acquisition on terms that are not just. 193 If a law provides for the acquisition
of property by the Commonwealth on other than )ust terms' it is not
supported by s 51 (xxxi) and is to that extent invalid.1 94 The acquisition must
be for a purpose for which the Commonwealth has power to legislate.1 95 For
there to be an 'acquisition' there must be a transfer of a recognised
proprietary interest (to the Commonwealth, or some other person or body),
not merely an interference with property rights.1 96 It should be noted that
the position of the Commonwealth in this respect differs from that of the
States. In Durham Holdings Pty Lid v NSW (2001) 177 ALR 436 the High
Court re-affirmed the principle that the States have power to enact laws for
the acquisition of property without compensation (per Gaudron, McHugh,
Gummow and Hayne JJ at 438; Kirby J at 452-3). Under legislation such as
the Coal Acquisition Act 1981 (NSW), the States have 'compulsorily acquired
valuable mining interests without any constitutional requirement to pay just
compensation'.197
The operation of s 51 (xxxi) has been considered by the High Court in two
recent cases: Newcrest Mining (WA) Lid v Commonwealth (Newcrest)198 and

185 WA v Commonwealth (1995) 128 ALR 1 at 43-44.
186 Brennan Cl, Gaudron, McHugh, Gummow and Hayne Jl, Kirby J dissenting.
187 Section 4 defines the purposes of the Heritage Protection Act as being 'the
preservation and protection from injury or desecration of areas ... that are of
particular significance to Aboriginals in accordance with Aboriginal tradition.'
188 (1998) 152 ALR 540 per Brelman Cj and McHugh J at [13]-[20], Gaudron J at
[49].
189 (1998) 152 ALl'. 540 at [175].
190 (1998) 152 ALR 540 at [176].

191 G Lindell 'Scope of the Commonwealth's environmental powers & responsibilities' in P Leadbeter, N Gwmingham and B Boer (eds) Environmental Outlook
No 3: Law and Policy Federation Press Sydney 1999 at 125.
192 The provision is based on the Fifth Amendment to the US C.onstitution, which is
formulated as a limitation on federal power. Section 51 (XXXI) was most recently
considered by the High Court in Commonwealth v WMC Resources Ltd (1998) 152
ALR l.
193 Note that this obligation only applies to acquisitions by the Commonwealth, not
the States, although the Commonwealth has extended it by legislation to the
Territories in the Northern Territory (Self-Government) Act 1978 (Cth) s 50 and the
Australian Capital Territory (Self-Governmel1t! Act 1988 (Cth) s 23(1)(a).
194 Newerest Minil1g (WA) Lld v Commonwealth (1997) 147 ALR 42 per Gaudron J at
74.
195 Zines above note 125 at 13; see Commonwealth v WMC Resources Ltd (1998) 152
ALR 1. Note that there is no equivalent 'just terms' requirement on the States.
196 Tasmania v Commonwealth (1983) 158 CLR 1. For comment, see Rigney above note
164 at 34.
197 Commonwealth v WMC Resources Lld (1998) 152 ALR 1 pcr McHugh J at 43.
198 (1997) 147 ALR 42.
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Commonwealth v WMC Resources Lld (WMC).199 These cases raised the issue of
whether resource titles can be characterised as proprietary in nature and

therefore subject to s SI(xxxi).200
In the Newcrest case, the appellants held 2S mining leases under the
Mining Act 1980 (NT) at Coronation Hill in the Northern Territory, adjacent
to Kakadu National Park. In 1987, the Commonwealth amended the National
Parks and Wildlife Conservation Act 1975 (Cth)201 to prohibit mining operations
in Kakadu, excluding the Commonwealth from any liability to pay
compensation as a consequence of the amendment. 202 In 1989 and 1991 the
Commonwealth made proclamations under the Act which extended Kakadu
National Park to cover the areas in which the appellants' leases were
situated. The appellants complained that the amendments to the Act and the
proclamations, which purported to vest parcels of land in the Commonwealth
by adding them to Kakadu, had effected an acquisition of their property in
the mineral leases. This was, according to the appellants, an acquisition
requiring payment of compensation under s SI(xxxi) of the Constitution.
The High Court held that the National Parks and Wildlife Conservation Act
1975 (Cth) and the proclamations made under it were supported by the
external affairs power (s SI(xxix))203 and the territories power (s 122).
However, s SI (xxxi) operated to constrain the exercise of the external affairs
power, including laws enacted to implement international agreements. In
respect of the plaintiff's mining leases, the court held that there had been
acquisitions of property other than on the constitutional requirement of just
terms. The Commonwealth and the Director of National Parks and Wildlife
had derived 'an identifiable and measurable advantage [sufficient] to satisfy
the constitutional requirement of an acquisition.' The Director of National
Parks and Wildlife acquired the land 'freed from the rights of [the plaintiff]
to occupy and conduct mining operations thereon' while the Commonwealth
obtained 'the minerals freed from the rights of [the plaintiff] to mine them.'
The mining leases were property and not a mere 'statutory privilege under a
licensing system.' Nor 'could the Commonwealth's action be regarded as
merely impairing the plaintiff's property rights. Inclusion of the mineral lease
areas within Kakadu National Park amounted to 'an effective sterilisation of
the rights constituting the property in question' even though 'the mining
tenements were not, in terms, extinguished,' The proclamations had the
effect, in law and in practice, of denying the plaintiff the exercise of its rights
under the mining tenements and were held to be invalid to the extent that

199 (1998) 152 ALR 1.
200 See M Cronunelin 'The legal character of resource titles' (1998) 17 AlVIPLJ 57.
201 National Parks and Wildlife Conservation Amendment Act 1987 (Cth).
202 National Parks and Wildlife Conservation Act 1975 (Cth) s 10(1A).
203 The Act implemented the Convention for the Protection of the World Cultural and
Natural Heritage.

84

they effected acquisitions of property from the appellants other than on just
terms. 204

In Commonwealth v WMC Resources205 a permit had been issued to WMC
Resources Lld in 1977 under the Petroleum (Submerged Lands) Act 1967 (Cth)
(PSLA), authorising it to explore for petroleum within a designated area in
the Timor Gap. In 1990, the Commonwealth enacted the Petroleum (AustraliaIndonesia Zone of Co-operation) Act 1990 (ZOCA) and the Petroleum (AustraliaIndonesia Zone of Co-operation) (Consequential· Provisions) Act 1990 (CPA). The
ZOCA prohibited petroleum exploration in Area A of the Timor Gap Zone of
Co-operation. The PSLA was amended by the CP A to excise those parts of
any exploration permits which had previously allowed exploration in Area A.
The central issue was whether the excision of the blocks under the CPA
amounted to an acquisition of property from WMC, Resources requiring
compensation by the Commonwealth. The majority of the High Court206 held
that it did not constitute an acquisition of property within s SI (xxxi) and that
no compensation was payable. One of the principal bases for the majority's
conclusion was that permits granted under the PSLA related to the
exploration and exploitation of the resources of the continental shelf, an area
over which the Commonwealth has no proprietary interest. 207 This point was
stated as follows by Brennan CJ:
It is erroneous to regard the PSLA as the off-shore equivalent of those
provisions which, in Australia, authorise the Crown to alienate interests in the
waste lands of the Crown (... 'Land Acts'). It it were the equivalent of Land
Acts, it would be arguable that the extinguishing of a permittee's proprietary
rights relieves the Commonwealth of a reciprocal burden on its title to land
within the permit area and thus constitutes an acquisition of property. The
Land Acts assmne the existence of the Crown's radical title to land lying
above the low water mark, a title which is sufficient to support tlle alienation
of interests in that land and to found the Crown's full beneficial title to tllat
land when there are no otller interests or when other interest.s have been
extinguished or arc exhausted.
IT]he extinguishing of an interest in land
above the low water mark necessarily results in the enhancement of the title
which was subject to the interest extinguished. The position in relation to
interests in or over the continental shelf is quite different. 208

204 Newerest Mining (WA) Ltd v Commonwealth (1997) 147 ALR 42 per Gummow J at
129-130; with whom Toohey J (at 71) and Gaudron J (at 72) agreed. See also
Brennan CJ (at 59) and Kirby J (at 151). For a comment on the decision, see P

205
206

207
208

Brazil 'Newcrest Mining (WA) Limited and BHP Minerals Limited v Commonwealth of Australia and Director of National Parks and Wild Life' (1997) 16
AMPLJ 184.
(1998) 152 ALR 1; 72 ALJR 280.
Brennan Cl, Gaudron, McHugh, and Gumrnow JJ; Toohey and Kirby JJ
dissenbng.
Commonwealth v WMC Resources (1998) 152 ALR 1 per Brem1al1 CJ at 12.
Commonwealth v WMC Resources (1998) 152 AUt 1 per Brelman CJ at 11.
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Co-operative federalism

Australian Local Government Association. The IGAE, enacted as the Schedule
to the National Environment Protection Council Act 1994 (Cth),214 established a

Following the High Court decisions of the 1980s in which Commonwealth
powers were given a wide application, it became apparent that many of the
areas which had traditionally been regarded as the sole concern of the States
were in fact areas in which State and Commonwealth powers operated
concurrently. Moreover, it was increasingly recognised that direct Commonwealth involvement in environmental and resource development policy as it
affeeled the States would continue to be a source of conflict 209 By the
beginning of the 1990s the politics of confrontation and court battles which
had characterised Commonwealth-State relations throughout the 1980s began
to be supplanted by a more co-operative approach accompanied by efforts
aimed at developing new intergovernmental structures for narural resource
management and enviromnental protection. 21O Bates explains:

framework for intergovernmental consultation. Its principal aims included

The recognition ... that Commonwealth powers in respect of the environment
may well be more extensive than previously realised has led the Pede,ral
Government to suggest, and the States to acknowledge, that a co-operatIve
approach to environmental issues might be more politically acceptable to all
parties. ... States which have traditionally had control over land use and
environmental matters realise that if they do not respond to the Commonwealth's concerns they risk being bypassed by expanding federal pow~r if
conflict ensues. 211

The beginnings of the policy of 'co-operative federalism' can be seen in the
establishment of the Resource Assessment Commission by the Commonwealth government in 1989, to defuse conflicts over resource use by
providing a framework for the assessment of competing interests. 212 It was
further developed in the 1992 Intergovernmental Agreement on the Environment (IGAE)213 between the Commonwealth, States, Territories and the
209 CrOlnmelin above note 116 at 110.

210 Lynch and Galligan above note 112 at 206, 212.
211 BZltes above note 135 Z1t 95.

beller definition of the responsibilities and interests of the respective
governments and reduction of the number of disputes between the
Commonwealth, States and territories on environmental matters215 The IGAE
sets out the responsibilities and interests of all levels of government in
relation to the environment.216 Among the Commonwealth's responsibilities
are:
•

mallers of foreign policy as they relate to the environment, in particular
negotiating and entering into international environmental agreements and
ensuring that Australia meets its international obligations;217

•

ensuring that the policies or practices of a State do not result in a
significant adverse external effects in relation to the environment of
another State, the lands or Territories of the Commonwealth or maritime
areas within Australia's jurisdiction;218

•

facilitating the co-operative development
standards and guidelines;219 and

•

the management of living and non-living resources on land which the
Commonwealth owns or occupies. 220

of

national

enVir0111nental

Each State continues to be responsible for envirOlunental Inatters which
have no significant effects on matters which are the responsibility of the
Commonwealth or another State.2 21 The State is responsible for the policy,
legislative and administrative framework for the managelnent of living and
non-living resources within that State. 222
The concept of co-operative federalism has been given express legislative
recognition in the Natural Heritage Trust of Australia Act 1997 (Cth), the
Preamble to which states:

212 The Resource Assessment Commission was established by the Commonwealth
under the Resource Assessment Commission Ad 1989 (Cth), in recognition of the
need to obtain independent and scholarly advice on controversial r~source ",?~sed
issues, and to integrZltc both economic and environmental factors mto deCJslOnmaking. The RAC investigated proposals for mining at Coronation Hill in the
Kakadu conservation zone in the Northern Territory (Resource Assessment
Commission (Chair: Mr Justice Stewart) Kakadu Conservation Zone Inquiry, Final
Report (,Stewart Report') AGPS Canberra April 1991), and options for the u~e of
forest and timber resources (Resource Assessment Commission Forest and TImber
Inquiry: Final Report, AGPS Canberra 1992). The RAC was wound up in 1994
following completion of the Coastal Zone Inquiry. Sec B Galligan and G Lynch
Integrating Conservation and Development: Australia's Resource Assessment Commission and the Testing Case of Coronation Hill Federalism Research Centre,
Australian National University 1992 and N Economou 'Australian environmental
policy making in transition: the rise and fall of the Resource Assessment
Commission' (1996) 55 Aust J Public Administration 12.
213 The IGAE was announced in the One Nation statement on 26 February 1992.

215 G Lindell above note 191 at 133. See also Bates above note 135 at 97; G Lynch
and B Galligan above note 112 at 214; C Gilbert 'Future directions in
Commonwealth environmental law' in W Duncan (ed) above note 166 at 71-72.
216 For a discussion of the ICAE, see D E Fisher Water Law LBC Information Services
Sydney 1999 at 47.
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214 The Australian Local Government Association was acting on behalf of local
government authorities throughout Australia. WA withdrew from the IGAE in

1993. For a description of the IGAE, sce G Bates 'Implementing ESD' (1994) 11
EPL) 251 at 252.
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IGAE, para 2.2.1(i).
Para 2.2.1(ii).
Para 2.2.1(iii).
Para 2.2.3.
Para 2.3.1.
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There is a need for the Commonwealth to provide national leadership and
work in partnership with all levels of government and the whole community
The Commonwealth government should work co-operatively with State
governments to achieve effective outcomes in matters relating to environmental
protection, natural resources management and sustainable agriculture. Those
co-operative
working
relationships
should
involve
entering
into
intergovernmental agreements which reflect the support of the States '" and
promote the development of complementary policies and programs.

Following a 1997 Council of Australian Governments (COAG) review of
the roles and responsibilities of the Commonwealth and States in relation to
environment, the Commonwealth government signalled its intention to limit
its participation in environmental matters.223 Under COAG's November 1997
Heads of Agreement on Commonwealth-State Roles and Responsibilities for
the Environment, Commonwealth environmental legislation would continue
to regulate matters of 'national envirorunental significance', but the Commonwealth would not become involved in matters which were only of State or
local significance. 224 The Commonwealth environmental assessment and
approval process would be triggered by those actions with the potential to
impact significantly on matters of national environmental significance, but
would not be brought into play indirectly by Commonwealtll decisions on
foreign investment, export approvals or State funding. 225
The Environment Protection and Biodiversity Conservation Act 1999 (Oh)
(EPBCA) giving effect to the November 1997 COAG agreement was enacted
in 1999.226 The EPBCA promotes Commonwealth-States co-operation and
redefines the Commonwealth's role in environmental matters in terms of its
national responsibilities. As well as the objectives of environmental protection, promotion of ecologically sustainable development and promotion of
biodiversity conservation227 the Act seeks to
•

promote a co-operative approach to the protection and management of
the environment involving governments, the community, land-holders and
indigenous peoples;228 and

223 Prime Minister, I-Ion J Howard and M.inister for Resources and Energy, Senator
W Parer Minerals & Petroleum Resources Policy Statement 2 February 1998.
224 Environment Protection and Biodiversity Conservation Bill Explanatory Memorandum

1998.
225 Senator Robert Hill, Minister for the Environment Media Release: Environmental

Law Reform - A New Era 25 February 1998 18/98, at
http://www.environmcnt.gov.au/portfolio/minister / env /98/ mr25feb298.html
226 The Environment Protection and Biodiversity Conservation Act 1999 came into effect
in July 2000, replacing several Commonwealth Acts: Environment Protection
(Impact of Proposals) Act 1975; National Parks and Wildlife ConservaNon Act 1975;
World Heritage ProperUes Conservation Act 1983; Endangered Species Protection Act
1992.

227 EPBCA, s 3(1).
228 EPBCA, s 3(1)(d).
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•

assist in the co-operative implementation of Australia's international
environmental responsibilities. 229

In the pursuit of these objectives, the EPBCA:
•

redefines the role of the Commonwealth as being focused primarily on
Inatters of national environmental significance and on Commonwealth
actions and areas;230

•

provides for bilateral agreements to strengthen intergovernmental cooperation and minimise duplication;231 and

•

provides for intergovernmental accreditation of environmental assessment
and approval processes.2 32
The central concept underlying the Act is that ,the Commonwealth's
environmental assessment and approval powers are triggered only by those
projects which have a 'significant impact'233 on matters of 'national
environmental significance'.234 Actions involving the Comm,onwealth or
which have, may have or are likely to have a 'significant impact' on a matter
of national environmental significance are prohibited unless approved by the
Minister.235 The matters of of 'national environmental significance' specified
in the EPBCA236 are:

•

world heritage properties (EPBCA, s 12);

•

Ramsar wetlands of international importance (EPBCA, s 16);237

•

nationally threatened species and communities (EPBCA, s 18);

•

migratory species protected under international agreements (EPBCA,
s 20);

•

nuclear actions (EPBCA, s 21);

•

the Commonwealth marine environment (EPBCA, s 23); and

•

any additional matter specified by regulation (after consultation with the
States) (EPBCA, s 25).

There are already proposals to add further matters to this list: developments which would produce greenhouse gas emissions of more than 0.5
229
230
231
232
233
234
235
236

EPBCA, s 3(1)(e).
EPBCA, s 3(2)(a).
EPBCA, s 3(2)(b).
EPBCA, s 3(2)(c).
EPBCA 1999, ss 3(2)(d), 11, 12, 16, 18, 20, 21, 23.
EPBCA 1999, s 3(1)(a).
In accordance with Part 9.

EPBCA, Pt 13, Div 1.

237 As defined by the Ramsar Convention on Wetlands of International Significance 1971
[1975] ATS No 48; (1972) 11 ILM 963. See M Comino 'The Ramsar convention in
Australia - improving the implementation framework' (1997) 14 EFL] 89.
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million tonnes over a 12 month period, actions involving places of national
heritage significance and access to biological resources in Commonwealth
areas. Any action - whether a project, development, undertaking, activity or
series of activities - that has or is likely to have a significant impact in
relation to one of these Inatters of national environmental significance is
prohibited subject to substantial penalties238 unless done with the approval of
the Commonwealth Minister for the Environment. 239 Commonwealth approval is not required where the action falls into a class that has been
declared in a bilateral agreement or accredited management plan as one not
requiring approval240 or where it belongs to a class which has been
exempted by the Minister for the Environment. 241
Tying the Commonwealth's involvement to the matters specified in the Act
represents an important departure from procedures established under the
repealed Environment Protection (Impact of Proposals) Act 1974 (C£h), especially
where a proposal relates to a major mining project funded by foreign
investment. Previously, if a foreign investment proposal involved a project
with significant environmental effects, the Foreign Investment Review Board
(FIRB) would refer it to the Minister for the Environment for advice and
recommendations based on environmental impact assessment before deciding
whether or not to approve it 242 Obligations relating to environmental
protection could be imposed by the FIRB as conditions of foreign investment
approva1. 243 By contrast, under the Environment Protection and Biodiversity
Conservation Act 1999 (Cth) a decision by the FIRB on foreign investment is
not in itself a trigger for environmental impact assessment under the
Commonwealth legislation, although the FIRB may refer the question of
whether or not a proposed action is a controlled one to the Minister for the
Environment. 244

Chapter 6: The legal context of min.ing agreements

bilateral agreements on environmental protection. 245 Such an agreement can
last for up to 5 years and cover matters including: protection of the
environment; promotion of the conservation and ecologically sustainable use
of natural resources; ensuring that the process for environmental assessment
and approval of actions is efficient, timely and effective; and minimising
duplication in the environmental assessment and approval process through
Commonwealth accreditation of the processes of the State or Territory (and
vice versa).246 A bilateral agreement can declare that, if an action within a
specified class of actions has been approved by a State or Territory under a
bilaterally approved management plan or has been assessed under the
relevant State or Territory's environmental assessment practices and systems,
the approval or assessment can be accredited for EPBCA purposes, to avoid
duplication. 247 Consequently, actions in the specified class which have been
assessed or approved by the State or Territory under the procedures agreed
in the bilateral agreement do not also require assessment or approval by the
Commonwealth.

The first bilateral agreement to be concluded between the Commonwealth
and Tasmania was signed on 15 December 2000 248 Other draft bilateral
agreements have been published by the Commonwealth but have yet to be
approved. The Commonwealth-Tasmania bilateral agreement accredits the
environmental impact statement process under the State Policies and Projects
Act 1993 (Tas) and the development proposal and environmental management plan process under the Environmental Management and Pollution Control
Act 1994 (Tas), along with additional criteria specified in Schedule 1 to the
Agreement. The consequence is that where actions require approval from
both the Commonwealth and £he State of Tasmania, the Commonwealth can
rely primarily on the Tasmanian assessment process in considering whether
to approve actions that trigger the EPBCA.

One of the EPBCA mechanisms designed to promote co-operation and
establish clear lines of responsibility is the provision for Commonwealth-State
238 EPBCA, ss 12(1), 15A, 16(1), 17B, 18, 18A, 20(1), 20A, 21(1), (2), (3), 22A, 23(1),
(2), (3), 24A, 25(1).

239 EPBCA, ss 12(2), 16(2), 20(2), 21(4), 23(4), 25(2) and Part 9.
240 EPBCA, ss 11, 29.
241 EPBCA, ss 1J, 33-36.
242 Department of Treasury, Foreign Investment Review Board Report 1999-2000,
Auslnfo, Canberra 2000 at 7.
243 The joint venture between Noranda of Canada and North Broken Hill which was
to be established under the Northern Pulp Miff Agreement Act 1988 (Tas) and
proposed the construction of an export wood pulp mill at Wesley Vale in
Northern Tasmania was abandoned by the proponents after the Federal
Government indicated that more stringent environmental protection obligations
would be imposed as a condition of foreign investment approval than th~se
reqUired by the Tasmanian Government: Department of Treasury, ForeIgn
Investment Review Board Report 1988-89 AGPS Canberra 1989 at 19.
244 Department of Treasury, Foreign Investment Review Board Report 1999-2000 AusInfo
Canberra 2000 at 7.
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245 EPBCA, s 45(1).
246 EPBCA, s 45(2).
247 EPBCA, ss 46, 47.
248 The Agreement runs for 5 years expiring on 14 December 2005: Commonwealth
of Australia Gazette No GN 12, 28 March 2001. The 'Agreement Between the
Commonwealth of Australia and the State of Tasmania under section 45 of the
Commonwealth Environment Protection and Biodiversity Conservation Act 1999'
can be viewed at http://www.ea.gov.au/cpbc/about/act/index.html (accessed 1

August 2001).

91

MINING AGREEMENTS

Chapter 7

Ownership and control of mineral
resources

Australian natural resources law is characterised by two distinctive features
which have significant implications for the formulation of policies regarding
natural resource development. Firstly, minerals in situ are, with very few
exceptions, vested in the State Crown] and, secondly, management and
control of land and natural resources is vested in the State legislatures. An
important question in the context of native title rights is whether the vesting
of property in minerals in the Crown has extinguished native title in
minerals.

Ownership of subsurface minerals
Under English common law, the owner in fee simple of the land surface was
also presumed to own everything that was on, above or beneath the surface:
cujus est solum, ejus est usque ad coelum et usque ad inferos 2 Minerals were
subject to the maxim quiquid plantatur solo, solo cedit.3 Prima facie, the owner
of the land surface also owned any minerals naturally occurring in the land. 4
The possibility of separate ownership of the land surface and minerals in the
subsoil was recognised, although the minerals would pass into private
ownership in any grant of Crown land unless they were specifically reserved
to the Crown. 5 The only exception related to the 'mines Royal', that is, mines
of gold and silver, which were vested in the Crown by virtue of the Royal
prerogative 6 The royal metals remained in Crown ownership upon grant of

2

3
4
5
6
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For a detailed historical analysis of the adoption of this doctrine in Australia see
L Lloyd The Sources and Development of Ausfralian Mining Law tmpublished PhD
thesis Australian National Universi.ty 1966.
That is, 'to whomsoever the soil belongs, he owns also to the sky and to the
depths'.
That is, 'whatever is affixed to the soil belongs to the soil'.
Wilkinson v Proud (1843) 11 M & W 33.
Williomson v Wootten (1885) 3 Drew 210.
The Case of Mines (1568) 1 Flow 310; 75 ER 472. The royal prerogative regarding
precious metals had been settled at common law as far back as The Case of Mines
(1568) 1 Flow 310; 75 ER 472 (KB). It was established in that case that all mines
of gold and silver, whetl1er on public or private lands, belonged to the Crown,
together with the power to enter, dig and remove the ores and such other
powers as were necessary to carry out this purpose. Precious minerals were held
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the land in which they occurred unless 'apt and precise words' provided
evidence of an intention that they should be relinquished? The common
practice was that the Crown retained ownership of the royal metals but
ownership of other minerals was not reserved from Crown grants. 8

The gold discoveries of the mid-19th century saw each of the colonies
beginning to enact legislation reversjng the common law practices. Commencing with Australia's first mining laws in 1851,15 the common law rules on
ownership were progressively superseded in accordance with the policy that
the Crown should own all minerals whether in private or public land.

This common law rule was inherited by the Australian colonies. 9 Doubts
about the applicability of the crown prerogative in relation to precious metals
were removed by the Privy Council's decision in Woolley v Attorney-General
(Vic).1 0 The prerogative was held to extend to Victoria as part of the common
law, so that a grant of land by the Crown did not convey title to the royal
mines unless the wording of the grant was such that it was clearly intended
that it should pass. 11 Minerals other than gold and silver belong to the
holder of the fee simple unless they are expressly reserved to the Crown 12
The practice of private ownership of minerals other than the royal metals
continued in Australia until the the mid-19th century. From 1828, NSW
(which then included Queensland and Victoria) had reserved gold and silver
from land grants and in 1830 began additionally reserving coaJ.13 In 1840, the
British Secretary of State issued a direction to NSW to include all minerals in
any subsequent grant:

On 22 May 1851, in 'an attempt to suppress the growing gold fever',
Governor Fitzroy proclaimed the Crown's right to all gold discovered in
NSW. A similar proclamation was made in Victoria on 16 August 1851.1 6
Lloyd notes:
[From the 1850s] ... it was the public mineral ownership tradition, as preserved
in the mineral prerogative, which influenced development. ... Upon the
discovery of gold in large quantities and the recognitio,n of the Crown's
prerogative rights, Australian mining law steadily assumed a distinctive
character. The public mining tenures proved successful in stimulating and
controlling the mining of gold and were seen to promote a fair distribution of
mineral wealth, with the result that they were extended, subject to certain
modifications, to the mining of all minerals on Crown lands)7

All deeds of grant throughout the whole of the colony should henceforth
convey to the purchaser everything below and everything above the surface.
Neither would I reserve lands merely because supposed, or even certainly
known, to contain useful mineral substances. The small amow1t of profit
derived from mines throughout the great extent of the British Colonial Empire
would appear to be sufficient reason why such reservations would, as a
general nue, be as unnecessary as they would be inconvenient to the progress
of the settIement.1 4

During the latter part of the 19th century each of the Australian colonies
adopted a policy of severing all mineral rights from grants of Crown land,IS
whether by express reservation from grants of Crown land or by not
alienating land known to contain minerals. 19 All land grants made from
around 1900 have been subject to a reservation of minerals in favour of the
Crown. In the late 19th century, each State enacted legislation declaring that
property in 'all minerals' was to be reserved to the Crown in future land
grants, although existing private rights were not diminished. 20 Subsequent

6-Continued
to pass into private ownership only where 'apt and precise words' were
contained in the original Crown grant.
7
The Case of Mines (1568) 1 Flow 310; 75 ER 472.
8
M Crommelin 'Resources law and public policy' (1983) 15 UWALR 1 at 4.
9
The Australian Courts Act 1828 9 Geo N c 83 (Imp) s 24 confirmed the
applicability of the common law, stating: ' ... all Laws and Statutes in force
within the Realm of England at the time of the passing of this Act [25 July 1828]
shall be applied in the Administration of Justice in the Courts of NSW and
Van Dicmen's Land respectively, so far as the same can be applied within tile
said Colonies
ID [1877] 2 AC 163.
11
The Privy Council stated that: ' ... the prerogative right of the Crown to gold and
silver found in mines will not pass under a grant of land from the Crown,
unless by apt and precise words the intention of the Crown be expressed that it
shall pass': Wooifey v Attorney-General (Vic) [1877] 2 AC 163 at 167-8. See A
Bradbrook, S MacCallum, A Moore Australian Real Property Law (2nd ed) 1977 at
15-20.
12
Commonwealth v NSW (1923) 33 CUi. 1.
13 O'Hare above note 13 at 284.
14 A C Veatch Mining Laws of Australia and New Zealand United States Geological

14-Continued
Survey Bulletin No 505 Washington DC 1911 at 91.
IS C W O'Hare 'Resources law and public policy' (1983) 15 UW ALR 1 at 285; M
Hunt 'Minerals and petroleum law' in Halsbury's Laws of Australia Butterworths
Sydney 1997 at 8. The first mining laws were a proclamation by Governor
Fitzroy on 22 May 1851 asserting the Crown's right to all gold discovered in
NSW. A similar proclamation was issued by the Governor of Victoria on 16
August 1851.
16
O'Hare above note 13 at 285.
17 Lloyd above note 1 at 627-628; see also J F Whitehouse 'The relationship betvvccn
mining and planning law in NSW: an historical survey' (1994) 1 AJNRLP 167 at
167.
18
Crommelin above note 7 at 3.
19
For a detailed history of colonial practices regarding reservation of minerals, see
C W O'Hare above note 13 at 284-286; J Forbes and A Lang Australian Mining
and Petroleum Laws (2nd ed) Butterworths Sydney 1987 at 17-26. Wile Peoples v
Queensland (1996) 134 ALR 637 per Drummond J at 676-87.
20
NSW: Crown Lands Alienation Act 1861, Crown Lands Act .1884 s 7; Crown Lands
Consolidation Act 1913; Victoria: Lands Act 1891 s 12; Mines Act 1891 s 3;
Queensland: Crown Lands Act 1884; Mining on Private Land Act 1909 ss 6, 21A;
SA: Crown Lands Consolidation Act 1.886, Crown Lands Act 1888; Tasmania: Crown
Lands Acts 1905 and 1911; Mining Act 1911; WA: Land Act 1898 s 15; Mining Act
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legislation enacted in Queensland, SA, Victoria and the Northern Territory
declaring minerals to be the property of the Crown regardless of prior grants
of private mineral rights with the fee simple has arguably expropriated all
mineral rights to the Crown. 21

Crown, except for silver occurring in land alienated under the Crown Lands
Alienation Act 1860, the Crown Land Alienation Act 1868 or the Mineral Lands
Act 1872.25 Copper, tin, opal, antimony and coal in certain classes of land
were also declared as belonging to the Crown.26 The Act prospectively
declared that 'all other minerals on or below the surface of the land which is
not alienated in fee-simple from the Crown on the commencement of this Act
are the property of the Crown' .27 All future Crown grants and leases were
required to contain a reservation of all gold and minerals, as well as a
reservation of the right of access for the purpose of searching for or working
any mines of gold or minerals 28 This provision gave effect to the policy that
all minerals in Crown land which was not alienated by the commencement
date of the 1909 Act, 1 March 1910, were to remain the property of the
Crown and that future grants of Crown land would not carry with them the
title to any minerals at a11.29
.

In Queensland, legislative amendments over the years have established
effective public control over the entire mineral resources of the State,
irrespective of ownership of beneficial interests in the land. 22 After the
discovery of gold in Queensland in 1858, the Government adopted a policy
of refusing to sell any lands if there was any reason to suppose that they
contained gold. Under the Gold Fields Act 1874 (Qld), the Governor could
declare specified areas to be gold fields, thereby exempting land in those
areas from sale. However, up to 1882 mineral lands (other than those
containing gold) were granted and sold in fee simple under the Crown Lands
Alienation Act 1860 (Qld) and the Mineral Lands Act 1872 (Qld). Such grants
and sales in fee simple of Crown lands included title to all minerals. From
1882 the State adopted a policy of leasing lands known to contain minerals
and the sale of known mineral lands was practically abandoned. The Crown
Lands Act 1884 (Qld) empowered the Governor in Council to lease any
Crown lands, subject to reservations of all mines and minerals and of the
right of access for the purpose of searching for and working those mines and
minerals. 23 From 1885, gold was reserved in all deeds of grant. Silver was
reserved from 1892 in all deeds for land sold within a mining district or gold
field and from 1898 it was reserved in all grants.

However, as observed by Drummond
134 ALR 637 at 679:

J in Wik Peoples v Queensland (1996)

Save in respect of all gold and most silver and save in respect of copper, tin,
antimony and coal III certain classes of land, the Act of 1909 did not attempt
to disturb the title to minerals acquired lUlder grants m fee simple made prior
to the commencement of that Act.

The Mining on Private Land Act 1909 (Qld) was amended in 192530 by the
insertion of s 21A providing that:
(3) Subject to this Act, gold and all minerals (subject, however, to the

The Mining on Private Land Act 1909 (Qld), the first Queensland statute
enabling third parties to mine on private land, has been described by
Drummond J (in Wik Peoples v Queensland (1996) 134 ALR 637 at 678) as
representing:

provisions as to coal contained in the proviso next hereinafter contamed) on or
below the surface of all land in Queensland, whether alienated in fee simple
or not so alienated from the Crown, and if so alienated whenever so alienated,
are and each of them is the property of the Crown:

the first step in a process that culminated in the Crown being the beneficial
owner of all minerals in all land in Queensland, whether alienated from the
Crown or not (except for specified minerals in limited areas of land alienated
ill the 18605 and 18705 for the express purpose of mining those minerals), in
resp<:.'Ct of which the Crown asserted the right to control their exploitation.

Provided that coal on or below the surface of the land (except land subject
to The Agricull'ura/ Lands Special Purchase Act of 1901) which was alienated m
fee simple from the Crown on or before the first day of March, one thousand
nine hundred and ten, is the property of the grantee of the land or of his
successor III mterest to the land or to the coal.

As originally enacted, the Mining on Private Land Act 1909 (Qld) declared
all gold to be the property of the Crown.24 Silver in all land, whether
alienated from the Crown or not, was declared to be the property of the

According to Drummond J in the Wik case, s 21A(3) operated as a general
expropriation to the Crown of all minerals then in private ownership and, in
particular, of all privately owned minerals (other than coal) in land alienated
in fee simple prior to the commencement of the 1909 Act, which had for the
most part not been touched by that Act. The only exception to this general

20-Continued
1904 s 117.
21

Queensland: Mining Act Amendment Act 1925; SA: Mining Act 1971; Victoria:
Mines (Amendment) Act 1983; Northern Territory: Minerals (Acquisition) Ordinance

22

Wik Peoples v Queens/and (1996) 134 ALR 637 per Drummond
Crown Lands Act 1884, s 109.
Mining on Private Land Act 1909 (Qld), s 6(1)(i).

1953.
23
24
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J at 685.

25
26
27
28
29
30

Mining on Private Land Act 1909 (Qld), s 6(1)(ii).
Mining on Private Land Act 1909 (Qld), s 6(1)(iii), (iv).
Mining on Private Land Act 1909 (Qld), s 6(1)(v).
Mining on Private Land Act 1909 (Qld), s 6(2).
Wik Peoples v Queensland (1996) 134 ALR 637 per Drummond
Mining Acts Amendment Act 1925 (Qld), s 4.
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expropriation of minerals which up until then had been privately owned was
coal in land alienated in fee simple prior to the commencement of the 1909
Act. 31

Having considered the history of the Queensland legislation at length in
J concluded:

Wile Peoples v Queensland, Drummond

[T]he policy adopted by successive Queensland governments since 1909 has
been to extend Crown ownership to all minerals in all lands in Queensland,
whether or not those lands have been alienated in fee snnple, and to vest in
the Crown the sole right to grant authority to mine any minerals in
Queensland, including the very limited range of minerals which remain in
private ownership viz, coal in land alienated in fee simple prior to the
commencement of the Mining on Private Land Act 1909 (and possibly minerals
in lands alienated for mining purposed pursuant to the 1860, the 1868 and the
1872 Acts) following the enactment in 1971 of s 110 of Part XIT of the M'ining
Act 1968-1971 (Qld) .. 32

Notwithstanding the general appropriation of all minerals in the State
which Drummond J regarded as having been effected by the 1925
amendment to the Mining on Private Land Act 1909 (Qld), it seems that the
Mining Act 1968-1971 (Qld) and the Mineral Resources Act 1989 (Qld) have
operated to permit the grants of mineral rights under the Acts of 1860, 1868
and 1872 to have full effect as private grants of mineral rights. 33 The Mineral
Resources Act 1989 (Qld) declares that all minerals in all lands in Queensland
are the property of the Crown, with the exception of coal in land alienated in
fee simple without a reservation of coal prior to 1 March 1910, and except
for minerals in land alienated in fee simple for mining purposes under the
Alienation of Crown Lands Act 1860, the Crown Lands Alienation Act 1868, and
the Mineral Lands Act 1872.34 However, the Crown is given the exclusive
right to grant a mining lease or to enter into an arrangement authorising
prospecting or exploring for or mining of minerals from any land within the
State, including in respect of privately owned minerals. 35
Ownership of private minerals granted in Victoria36 and SA in the 19th
century has reverted to the Crown. 37 Privately owned minerals in the
31
32
33
34
35
36

37

(1996) 134 ALR 637 per Drummond J at 681-682.
Wile Peoples v Queensland (1996) 134 ALR 637 per Drummond
(1996) 134 ALR 637 pe" Drummond J.

J at

684.

Mineral Resources Act 1989 s 8(3).
Section 9(1); see Wile Peoples v Queensland (1996) 134 ALR 637 per Drummond J
at 684.
Mineral Resources Development Act 1990 (Vic) s 9; The Land Act 1958 s 291(1), (3)
as amended by the Mines (Amendment) Act 1983 declares that gold, silver,
uranium, thorium and oil shale and all rninerals on or below the surface of
Crown lands alienated before 1 March 1892 (the date that prospective
reservations began) 'are and shall be and remain the property of the Crown':
Land Act 1958 s 291(1).
The Mining Act 1971 (SA) s 16(1) provides 'Notwithstanding the provisions of
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Northern
are now
Territory
Northern

Territory were acquired by the Commonwealth in 195338 and there
no privately owned minerals in the Territory. When the Northern
achieved self-government in 1978, all minerals were vested in the
Territory, subject to limited exceptions.3 9

In NSW, minerals are privately owned only if the Crown grant pre-dated
the Crown Lands Act 1884 (NSW) and minerals were not expressly excluded
by the terms of the express grant or the Crown Lands Alienation Act 1981
(NSW). All privately owned coal in NSW was compulsorily acquired by the
State government in 1981 through the Coal Acquisition Act 1981,40 upon
payment of compensation to the owners. 41 The effects of the legislation were
partially reversed in 1990 so that the former owners of coal outside collieries
can recover their mineral rights upon repayment of compensation paid under
the 1981 legislation. 42
In Tasmania, minerals in lands alienated since 14 November 1893 are
vested in the Crown, although mineral grants prior to that date continue in
37-Continued
any other Act or law, or of any land grant or other instrument, the property in
all minerals is vested in the crown.' This has been described as 'one of the most
emphatic declarations of state ownership in minerals': G Meyers, C Piper and H
Rumley Asking the minerals question: rights in minerals as an incident of native
title' (1997) 2 Australian Indigenous Law Reporter 203 at 247; Marble & Cement Work
Co Pty Ltd v Paull Ashley Wood (unreported SC(SA), 2 May 1991). Section 18
provides that ownership passes to the person who lawfully mines the mineral
upon recovery of the mineral or, if a royalty is payable, upon payment of the
royalty.
38 The Minerals (Acquisition) Ordinance 1953 (NT) s 3 acquired all minerals which
were not 'the property of the Crown or of the Commonwealth' before the
commencement of the Act, vesting them 'absolutely in the Crown in right of the
Commonwealth'. The validity of the Ordinance was unsuccessfully challenged in
Milirrpum v Nabalco Pty Ltd (1971) 17 FLR 141.
39 The Minerals (Acquisition) Ordinance 1953 (NT) had vested all minerals in the
Northern Territory in the Commonwealth. The Northern Territory (Self-Government) Act 1978, s 69(4) vested all minerals in the Northern Territory except for
those specified in the Atomic EnergJj Act 1953 (Cth).
40 Coal Acquisition Act 1981 s 5. Section 5 vested all coal, in its natural state on Of
below the surface of any land in the State, in the Crown, 'freed and discharged
from all trusts, leases, licences, obligations, estates, interests and contracts'.
41 An instrument was made by the Governor under s 6 of the Coal Acquisition Act
1981 (NSW) which empowered the Governor to make arrangements for
payments of compensation. The compensation arrangements were altered by the
Coal Acquisition (Amendment) Act 1990 (NSW) which inserted a new s 6(3) in the
Act, limiting the amount of compensation payable to specified persons or
persons of a specified class. The validity of these amendments was upheld by
the New South Wales Court of Appeal (Durham Holdings Pty Ltd v NSW (1999)
47 NSWLR 340; 166 ALR 500) and the High Court of Australia (Durham Holdings
Pty Lld v NSW (2001) 177 ALR 436).
42 Coal Ownership (Restitution) Act 1990, ss 5 and 6 and the Coal Acquisition
I

(Amendment) Act 1990.
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private ownership.43 There are also privately owned minerals in W A, in fee
simple grants of land made before the Land Act 1898 came into force on 1
January 1899. Fee simple grants made in WA prior to that date included title
to minerals other than silver and gold. 44 All States have passed legislation
giving the Crown ownership of petroleum and helium. 45 In Tasmania,
uranium and other atomic substances are vested in the Crown. 46 Uranium
deposits in the ACT and Northern Territory are owned by the Commonwealth. 47 In other cases, the usual rules of ownership also apply to uranium.
The result is that in each State or Territory, either all or most minerals are
vested in the Crown. The only minerals retained in private ownership are
those in grants made prior to the enactment of the general mineral
reservation statutes and which have not subsequently been resumed by the
Crown. The adoption of a policy of public ownership of minerals and
petroleum sets Australia apart from other major common law countries,
where the common law rule continues to apply and extensive private
ownership of minerals is the norm. In tlle US and Canada, for example,
private ownership of mines and minerals is prevalent.

Chapter 7: Ownership and control of mineral resources

Vesting of land and natural resources in the legislature
Management and control of land and natura I resources is vested in the State
and Territory legislatures. 48 Until the mid-19th century, the government of
the UK, acting through the colonial governors, retained control over the land
and natural resources of the Australian colonies. Beginning with the
enactment of the constitutions of NSW and Victoria by the UK parliament in
1855, the legislature of each colony was vested with 'the entire management
and control of waste lands belonging to the Crown ... , including all royalties,
mines and minerals'.49

The Northern Territory position is somewhat more complicated. When the
Northern Territory became self-governing in 1978, the Northern Territory (SelfGovernment) Act 1978 (Ctll), s 6 granted legislative authority to the Northern
Territory Legislative Assembly, leaving the executi\'e authority of the
Northern Territory Ministers to be determined by regulation. 50 The Northern
Territory (Self-Government! Regulations 1978 (NT) grant Ministers executive
authority over mining and minerals (including gases and hydrocarbon
fuels)51 but not in relation to the mining of uranium (or other prescribed
substances within tlle meaning of the Atomic Energy Act 1953 (Oh») or
Aboriginal Land under the Aboriginal Land Rights (NT) Act 1976. 52 Executive
authority can be exercised in relation to these excluded categories pursuant
to an agreement or arrangement between the Territory and Commonwealth
or a State, or where the matter is merely incidental to an excluded

43

44

Mineral Resources Development Act .1995 (Tas) s 6; Crown Lands Act 1976 (Tas),
s 16(3).
The Mining Act 1978 (WA), s 9(1} specifically preserves private m,ineral rights in
land alienated in fee simple before the Land Act 1898 (WA) came mto effect on 1
January 1899. Section 9 provides:
(1) Subject to this Act-

(a) all gold, silver and any other precious metal existing in its natural
condition on or below the surface of any land in the State whether alienated
or not alienated from the Crown and if alienated from the Crown, whenever
alienated, is the property of the Crown;

category.53 An agreement between the Commonwealth and Northern Territory governments in 1982 in relation to the circumstances in which the
Northern Territory could grant mining interests in prescribed substances was

given effect in s 175 of the Mining Act 1980 (NT). The Northern Territory
Minister

48
49

(b) all other minerals existing in their natural condition on or below the
surface of any land in the State that was not alienated in fee simple from the
Crown before 1 January 1899 are the property of the Crown.
The Mining Act 1978 (WA), ss 37, 38(2) provide for privately owned minerals in
land alienated before 1 January 1899 to be brought l.mder the Act, upon payment
to the private owner of 90 per cent of all rent and royalties received by the
Crown for minerals won from the land.

45

46
47

Petroleum (Onshore) Act 1991 (NSW) s 6; Petroleum Act 1998 (Vie) s 13; Petroleum
Act 1923 (Qld) s 9; Petroleum Act 1940 (SA) s 4(1); Petroleum Act 1967 (WA) s 9;
Mineral Resources Development Act 1995 (Tas) s 6; Petroleum Act 1984 (NT) s 6(1).
Mineral Resources Development Act 1995 (Tas) s 6(4).
Atomic Energy Act 1953 (Cth), s 35.
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can

issue

such

titles

on

the

advice

and

instruction

of

the

Crommelin above note 8 at 6.
NSW: Constitution Statute 1855 (18 & 19 Vict, c 54, Imp); Victoria: Constitution
Statute 1855 (18 & 19 Vict, e 55, Imp) and Constitution Act 1975 (Vie), s 17.
Clause 11 of each of the 1855 Constitution statutes provided: ' ... the entire
Management and Control of the Waste Lands belonging to the Crown in the
said Colony... and of the Proceeds thereof, including all Royalties, Mines a~d
Minerals, shall be vested in the Legislature of the said Colony ... '. The Australian
Waste Lands Act 1855 (18 & 19 Vict c 56 Imp) enabled the legislatures of Van
Diemen's Land (Tasmania) and SA to assmne control of Crown lands.
Comparable provisions arc found in the constitutions of Queen~lan.d and W A:
Qld Canstitlttion Act 1867 (31 Viet c 38 Imp) ss 30,40; WA Constltutzon Act 1890
(53 & 54 Vict c 26 Imp) s 3.
NT (Self-Government! Act 1978 (Cth), s 35.
NT (Self-Government! Regulations 1978 (NT), cl 4(1).
NT (Self-Government! Regulations 1978 (NT), cl 4(2).
NT (Self-Gavernment) Regulations 1978 (NT), ell 4(5), (6); see F Dawson 'Natural
resources law and policy in the Northern Territory' (1994) 1 AJNRLP 225.
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Commonwealth Minister and for royalties paid in respect of prescribed
substances to be paid to the Commonwealth. 54

the grantor of resource exploitation rights, the State or Territory government
is also the 'regulator of the economic, social and environmental effects' of
resource development projects. 59

The effect of the provisions in the State Constitutions was considered by
the Privy Council in Cudgen Rutile (No 2) Pty Ltd v Chalk [1975] AC 520 at
533 (judgment delivered by Lord Wilberforce):
[I]n Queensland, as in other States of the Commonwealth of Australia, the
Crown cmmot contract for the disposal of any interest in Crown lands lUlless
under and in accordance with power to that effect conferred by statute. In
Queensland, the legal basis for this power, and for the limitations upon it, is
to be found in the Constitution Act of 1867, of which section 30 provides for
the making of laws regulating the sale, letting, disposal and occupation of the
waste lands of the Crown, and section 40 vests the management and control
of the waste lands of the Crown in the legislature.

Vesting of the management and control of land in the State legislatures
curtails the prerogative in relation to Crown lands. As Crommelin comments,
as a consequence of the demise of the prerogative in relation to Crown lands
State governments, and Ministers therein, are entirely dependent upon
statutory authority for thei r power to deal with Crown lands and resources. Tn
the absence of statutory authority, arrangements concluded with State
govenunents for the acquisition of interests in Crown lands and resources are
invalid, regardless of the solerrmity with which they were negotiated, the form
in which they appear, and the consideration that may have passed from the
private party in reliance thereon. 55

Development by private sector
While the norm of public ownership of minerals has been long established,
with few exceptions all Australian States have adopted policies favouring the
development of these resources by private enterprise, using leases rather than
sale of land and minerals. 60 Governments have rarely sought to participate as
equity partners in mineral projects 61 although there has been some
government involvement in the development of the energy resource minerals
of coal, petroleum, natural gas and uranium. 62 Some of the early ambitious,
entrepreneurial attempts by State governments to directly engage in mining
ventures
such as the Ryan government's efforts to establish mines and
smelters at Chillagoe in north Queensland in the 1920s63 - ended in
58-Continued

Butterworths Sydney 1997 at 170-60.
59
60

Since the State legislatures have the power to control and manage all lands
and resources within their borders, the creation of rights to exploit Stateowned natural resources can only occur pursuant to statute. 56 Each of the
States has enacted statutory mining regimes regulating the disposition of
interests in its mineral resources, reflecting the policy that exploitation rights
should be conferred on a leasehold basis, usually in the form of a mining
lease or licence under the State mining legislation. 57 The juxtaposition of
State ownership of mineral resources with the vesting of the power to
manage and control those resources in the State legislature means that
governments rather than private landholders determine the basis on which
mineral exploration and production occurs in Australia. 58 As well as being
61

54
55
56
57
58

These provisions were considered in Margurula v Minister for Resources and Energy
(1998) 157 ALR J 60.
Cromme1in above note 8 at 2.
Crommelin above note 8 at 8.
M Crommelu1 and A Thompson Mineral Leasing as an Instrument of Public Policy
University of British Columbia Press Vancouver 1977.
M Crommelin Federal-Provincial Cooperation on Natural Resources: a comparative
discussion of problems and solutions University of Melbourne Law School Papers on
Federalism No 5 1985 at 3; M Hunt 'Minerals' in Halsbury's Laws of Australia
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62
63

M Crommelin 'State agreements: Australian trends and experience' [1996]
AMPLA Yearbook 328 at 330.
M Crommelin 'Acquisition of Natural Resource Interests by the State: The
Australian Position' (1987) jENRL, December 1987 Supplement 3 at 5. An early
attempt in Queensland to sell mineral lands proved unsuccessful and the
Government soon reverted to the leasing of minerals. A series of Queensland
statutes from 1860 to 1872 (Crown Lands Alienation Ad 1860 and 1868; Mineml
Lands Act 1872) empowered the Governor-in-Council to alienate Crown lands for
mining purposes, other than gold mining. Areas of up to 640 acres could be
purchased at onc pound per acre, with minimal conditions which were rarely
enforced. However, disquiet with the operation of the system led the
government to act in 1872 to reduce the maximum area of mineral selections
from 640 acres to 320 acres. By 1882, 55,000 acres had been sold but only 4 per
cent was being worked for minerals. This led to the scheme being discarded and
replaced with a leasing procedure. The Mineral Lands Act 1882 (46 Vic No 8)
repealed the 1872 Act and created the concept of the non-transferable mining
licence for renewable periods of 12 months and for mineral leases of up to 160
acres on 'such conditions as the Minister deems equitable' for a period not
exceeding 21 years. See R L Whitmore Coal in Queensland: The Late Nineteenth
Century 1875 to 1900 University of Queensland Press St Lucia, Queensland 1985
at 56.
M G Roberts 'Government participation in the minerals industry' 1978 Vol 1
No 2 Australian and Petroleum Law Journal (AMPLJ) 271 at 281-6; M Hunt
'Innovations in mineral licensulg' in International Bar Association, Section on
Energy and Natural Resources Law Energy & Resources Law '92 Graham &
Trotman and Intenlational Bar Association London 1992 at 424.
For example, the State Electricity Commission of Victoria (coal), the Electricity
Commission of NSW (coal) and the SA Oil and Gas Corporation (petroleum).
R Fitzgerald and H Thornton Labor in Queensland: From the 1880s to 1.988
University of Queensland Press Brisbane 1989 at 69-82; R Fitzgerald Red Tcd: The
Life of E G Theodore University of Queensland Press Brisbane 1994 at 244-248; F
Dempsey Old Mining Towns of North Queensland Rigby Adelaide 1980 at 132.
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resounding failure. Public mineral ownership has been used as a means of
facilitating and regulating mineral exploitation, not by the State, but by
private interests. 64

such rights [is] clearly established.'70 For extinguishment to occur, a clear and
plain intention to extinguish and therefore expropriate native title must be
manifest.71 It must be impossible for the legislative scheme or provision to
co-exist with the continued enjoyment of native title.72 Whether
extinguishment has been effected 'will sometimes be a question of fact,
sometim.es a question of law and sometimes a mixed question of fact and
law.'73

Native title and mineral rights
A question of great importance to the mining industry as well as to
Aboriginal commtmities is whether native title rights and interests exist in
minerals. 65
In Mabo v Queensland (No 2),66 the High Court of Australia rejected the
legal doctrine that Australia was terra nullius when formal possession was
taken of the eastern part of the continent and Tasmania on behalf of the
British Crown on 7 February 1788. The High Court held that native title
rights survived the British settlement, and were recognised by the common
law of Australia. In acquiring political sovereignty over Australia, the Crown
did not acquire absolute and beneficial ownership, but merely the radical title
to the land, burdened by native title. 67
The common law concept of native title has been given express legislative
recognition in the Native Title Act 1993 (Cth),68 which establishes procedures
to protect native title and provides that it 'is not able to be extinguished
contrary to this Act'.69 It is possible for the Crown to extinguish native title
'by the creation of rights that are inconsistent with the native title holders
continuing to hold their rights and interests [provided the] extinguishment of
64

Lloyd above note 1 at 635.

65

The terms of s 223 of the Native Title Act 1993 (Cth) provide in part:

The question which arises in the present context is whether native title
rights or interests exist in minerals and whether any such rights and interests
have been extinguished. As well as the extinguishment of native rights and
interests by means of grants and dispositions unrelated to mining, such as
freehold grants and leases conferring 'exclusive possession', the question of
native title in relation to minerals is complicated by the extensive statutory
reservations of minerals to the Crown in all States. Even where land has
been granted to Aboriginal communities such as by deed of grant to an
Aboriginal Land Trust under the Aboriginal Land Rights (Northern Territory)
Act 1976 (Cth), there is a reservation of mineral rights to the Crown.74

Pursuant to their constitutional powers to control and manage all land and
resources within their jurisdiction, the States and the Northern Territory have
enacted legislation for the disposition of interests in minerals. Following the
same reasoning as applied by the High Court in relation to public lands
legislation in Mobo v Queensland (No 2)75 and Western Australia v Commonwealth76 it can be argued tllat the mere establishment of systems for the
granting of rights in minerals does not, in itself, provide evidence of a clear
and plain intention to extinguish and expropriate native title. As Bartlett
points out:
Such systems a.re no more incapable or impossible of co-existence with native
title than are systems of disposition of the surface of the land tmder public
lands legislation. Such co-existence may be denied by 'parcel by parcel'

(1) The expression 'native title' or 'native title rights and interests' means the
communal,. group or ~1dividual rights and interests of Aboriginal peoples or
Torres StraIt Islanders m relation to land or waters, where:
(a) the rights and interests are possessed under the traditional la~s
acknowledged, and the traditional customs observed by, the Aboriginal
peoples or Torres Strait Islanders; and
(b) the Aboriginal peoples or Torres Strait Islanders, by those laws and
customs, have a connection with the land or waters; and
(c) the rights and interests are recognised by the common law of
Australia.
(2) Without limiting subsection (1), 'rights and interests' in that subsection
includes hunting, gathering, or fishing, rights and interests.
66

67

70

at 85, per Toohey J at 125, per Gaudron J at 146-7, per Gummow J at 185, per
Kirby J at 247.
71
72
73
74

(1992) 175 CLR 1.
Mabo v Queensland (No 2) (1992) 175 CLR 1, per Brennan
Gaudron

J at 69; per Deane and
JJ at 81-101,109,113-116,118-119; per Toohey J at 179-184, 211-212.

68

Native Title Act 1993 (C/h) s 3(a).

69

Section 11(1).

75
76

104

Yanner v Eaton (1999) 166 ALR 258 per Gleeson Cj, Galldron, Kirby and T-Tayne JJ
at 269; Wik Peoples v Queensland (1996) 141 ALR 129; 187 CUt 1 per Brennan Cj

R Bartlett Native Title in Australia Butterworths Sydney 2000 at 450.
Bartlctt above note 71.
Mabo v Queensland (No 2) (1992) 175 CLR 1 pcr Brennan J at 68.
Abarigiaal Land Rights (NT) Act 1976 ss 12(2), 12(2AA); Aboriginal Land Act 1991
(Qld), ss 42, 80; Mineral Resources Act 1989 (Qld), s 8(3), (4); Land Act 1994 (Qld),
s 21; Native Title (Queensland) Act 1993 (Qld), s 17; Minil1~ Act 1971 (SA), s 16;
Pitjantjatjara Land Rights Act 1981 (SA), ss 20-22; Maralinga Tjarutja Land Rights
Act 1984 (SA), ss 21-24.
(1992) 175 CLR 1; 107 ALR 1.
(1995) 183 CLR 373; 128 ALR 1.

105

MINING AGREEMENTS

disposition of minerals, by the exercise of powers of disposition, not by their
mere assumption. 77

For extinguishment to occur, the legislation must amount to more than a
general declaration of the State's underlying title and its power of
disposition. In the absence of an express declaration, 'the legislative system of
mineral disposition must be incapable or "ilnpossible" of co-existence with
any native title and necessarily dictate a general extinguishment'.78 The
various State Acts declare that 'property' in minerals vests in the Crown but
do not contain any reference to native title. Such declarations, in themselves,
are ambiguous and it is not clear whether, in conjunction with the statutory
systems for disposition of mineral rights, they have the effect of extinguishing native title. To answer the question it is necessary to conduct a
cOlnprehensive examination of the statutory scheme to determine whether it
clearly and plainly intends to extinguish and thereby expropriate native
title.79
Bartlett explains:
If the declaration of Crown property is merely declaratory of the existing
situation and does not deny the vesting of property in others under prior
grants there cannot be said to be the required intention. If the declaration of
Crown property is made irrespective of prior grant, it may amount to an
expropriation of private interests, though it must also be determined that the
expropriation extended to native title. 80

A detailed examination of the various State enactments has led some
conunentators to conclude that native title rights and interests in minerals
have indeed been generally extinguished in the Northern Territory,
Queensland, SA and Victoria, where mineral rights have been legislatively
expropriated to the Crown.S! The legislation in these jurisdictions does more
than 'merely confirm the situation in law that would otherwise prevail' but
can be construed as expropriating all interests in minerals including those in
prior Crown grants. On the other hand, it is posited that no general
extinguishment of the native title interest in minerals has occurred in WAr
NSW and Tasmania where fee simple land grants prior to specific dates
expressly preserved private interests in minerals. 82 In these States, 'the
declarations of Crown "property" ... merely confirmed the situation in law
that would otherwise prevail'.S3 They 'did not purport to disturb existing
77
78
79
80
81
82

Bart1ctt above note 71 at 241; see also at 450.
Bartlett above note 71 at 450.
Bartlett above note 71 at 450.
Bartlett above note 71 at 450.
Bartlett above note 71 at 450.
Bartlett above note 71 at 450; G Meycrs, C Piper, H Rumley 'Asking the minerals
question: rights in minerals as an incident of native title' (1997) 2 Australian

83

Bartlett above note 71 at 244.

Tndigenous Law Reporter 203.
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interests and lacked any clear and plain intention to extinguish and thereby
expropriate native title'.S4
The effect of the Queensland legislation was considered by Drummond J
in Wik Peoples v Queensland. 85 Justice Drummond rejected the applicants'
argument that native title rights to minerals in the lands which were the
subject of its claims had not been extinguished. The State legislature was
viewed as demonstrating a clear intention to clahn the full beneficial
ownership and public control of the entire mineral resources of the State by
its expropriation of all minerals in unalienated Crown land in s 6 of the
Mining on Private Land Act 1909 (Qld) as well as ownership of a range of
minerals that may have previously passed into private hands. 86 Interpreting
similar provisions in the Northern Territory legislation, Justice Olney held in
Yarmirr v NT that the Crown had appropriated to itself an interest in the
minerals in question amounting to full beneficial ownership.87 Native title
rights could not survive the acquisition.
The November 1998 determination of the first contested claim for native
title on the Australian mainland also provided the first judicial consideration
of the relationship between rights in minerals and native title. Lee 1's
determination in Ben Ward v State of WA (the Miriuwung-Gajerrong case)88
seemed to open the possibility of native title rights in minerals in W A and
the Northern Territory. Lee J held that native title existed in the claim area,
the holders of native title were the Miriuwung-Gajerrong people and that in
parts of the claim area, native title had not been extinguished. The
Miriuwung-Gajerrong people's native title rights were held to include: the
right 'to use and enjoy the resources' of the land; 'to control the use and
enjoyment' of those resources by others; 'to trade in the resources', and; 'to
receive a portion of any resources taken by others.'89 The judgment did not
discuss the nature of the 'resources' to which these rights attached or the
basis upon which they were established. Nor did it mention or attempt to
analyse the effect on native title rights of the various declarations of Crown
ownership of minerals by WA Governments.

84

Bartlett above note 71 at 244.

85

(1996) 134 ALR 637 at 685-7.
(1996) 134 ALR 637 per Drummond J at 685-686; see also Fourmile v Seipam Ply
Ltd (1998) 80 FCR 151 per Drummond j.
(1998) 82 FCR 533 at 601.
(1998) 159 ALR 483.

86

87
88
89

(1998) 159 ALR 483 at 644. By contrast, in recent native title detcrminations,
native title was held to include the right to 'use and enjoy... the natural
resources of the Determination Area' but the definition of 'natural resources'
expressly excluded minerals and petroleum: Wik Peoples v Queensland [2000] PCA
1443,3 October 2000; Kaureng People v Queensland [2001] FCA 657, 23 May 2001.
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On appeal, in State of WA v Ward,9o the majority of the Full Federal Court
held that 'there is no native title right or interest in minerals or petroleum' in
WA and the Northern Territory. Native title rights in minerals and petroleum
in the claim area were held to have been wholly extinguished by s 3 of the
Constitution Act 1890 (WA) and s 117 of the Mining Act 1904 (WA). The
majority agreed with the reasoning of Drummond J in Wile and Olney J in
Yarmirr that, by appropriating to itself an interest in the minerals which
amounted to full beneficial ownership of minerals,91 the Crown had wholly
extinguished aoy native title rights to the minerals that may have existed.
Such reasoning applied equally to the relevant legislation in WA and the
Northern Terri tory. 92

than the rights of full beneficial, or absolute ownership. The Fauna
Conservation Act 1974 (Qld) created a regime forbidding the taking or keeping

The Full Federal Court in Ward considered the High Court's decision in
Yanner v Eaton 93 dealing with the question of whether traditional hunting
and fishing rights were extinguished by State fauna protection legislation
which vested property in fauna in the Crown. The High Court held that the
appellant's hunting and fishing rights and interests were 'rights and interests
possessed under the traditional laws acknowledged, aod the traditional
customs observed' by his clan and tribe94 and that they were recognised by
the common law of Australia at least until the enactment of the Fauna
Conservation Act 1974 (Qld) and its predecessors. The appellant's rights and
interests were not extinguished by the faW1R conservation legislation even
though the Act expressly stated tllat 'all fauna ... is tlle property of the
Crown and under the conh'ol of the Fauna Authority.'95 The High Court held
that the 'property' conferred on the Crown by the Fauna Conservation Act
1974 (Qld) could not be accurately described as 'full beneficial, or absolute,
ownership.'96 Rather, the statutory vesting of 'property' in the Crown by the
successive Queensland fauna Acts could 'be seen to be nothing more than" a
fiction expressive in legal shorthand of the importance to its people that a
State have power to preserve and regulate the exploitation of an important
resource".'97 The 'property' vested in the Crown by the Fauna Conservation
Act 1974 (Qld) was no more than the aggregate of the various rights of
control by the Executive that the legislation created. Those rights are less
90

(2000) 170 ALR 159; Beaumont and von Doussa Jj, North J dissenting in part.

91

The lligh Court granted special leave to appeal this decision on 4 October 2000.
The appe<ll was heard by the High Court on 6-16 March 2001.
Mining Act 1904 s 117 and WA Constitution Act 1890 s 3.

92

(2000) 170 ALR 159; Beaumont and von Doussa JJ at 292-293. For comment see G
Meyers 'The content of native title' Issues Paper No 7, Native Title Research
Unit Australian Institute of Aboriginal and Torrest Strait Islander Studies
Canberra 2000.

93
94
%

96
97

(1999) 166 ALR 258.
As required by s 233 of the Native Title Act 1993 (Cth).
Fauna Canservntion Act 1974 (Qld) s 7(1).
(1999) 166 ALR 258 per Gleeson CJ. Gaudron Kirby and Hayne Jj at 265.
At 267 quoting Vinson CJ in Toomer v Witsell 334 US 385 at 402 (1948).
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of fauna except pursuant to licence granted under the Acl.98 In regulating the
way in which rights and interests could be exercised, the Act was not
inconsistent with their continued existence (but presupposed they existed)
and accordingly did not extinguish the appellant's traditional rights to hunt
and fish.99 Conseguently, by operation of s 211(2) of the Native Title Act 1993
(Cth) and s 109 of the Commonwealth Constitution, the Fauna Conservation
Act 1974 (Qld) did not prohibit or restrict the appellant native title holder
from hunting or fishing for crocodiles for the purpose of satisfying personal,
domestic or non-commercial communal needs. 100 The Full Federal Court in
State of WA & Ors v Ward & Ors distinguished Yanner v Eaton101 on the basis
that a distinction can be drawn between
the notional or artificial vesting in the State of property ill a wild animal for
the purposes of creating a situation which resembles one where, traditionally,
a .royalty is payable; and the actual vesting which occurs in the case of
mmerals where a royalty is, in truth, payable.ro2

The current Australian position can be contrasted with that at common
law and under Canadian and US jurisprudence where native tribes which
own the land surface have been held to also own the minerals on or below
it.103 In 1997 the Supreme Court of Canada held, in the Delgamuulew case,104
that' Aboriginal title encompasses exclusive use and enjoyment of the laod ...
[including] mineral rights' which are capable of exploitation. 105 Chief Justice
Lamer determined that 'Aboriginal title encompasses the right to exclusive use
and occupation of the land held pursuant to that title for a variety of
purposes, which may not be aspects of those Aboriginal practices, customs
and traditions which are integral to distinctive Aboriginal cultures'.106 In the
US, unless speCifically excluded in a treaty, Indian tribes own the full
beneficial use of reservation lands and their resources including minerals and
petroleum. The commercial exploitation of minerals was held to be part of
At 267-268.
At 269.
100 At 270.
101 (1999) 166 ALR 258.
102 (2000) 170 ALR 159 at 291.
98
99

103 R Bartlett 'Native title includes minerals: Delgamuukw v British Columbia' (1998) 17
AMPLJ 43; Bartlett above note 71 at 49; J Royster 'Muleral development in
Indian country: the evolution of tribal control over mineral resources' (1994) 29

Tulsa LJ 541 at 545.
104 Delgamuukw v British Columbia [1998] 1 CNLR 1.
105 Delgamuukw v British Columbia [1998] 1 CNLR 1 per Lamer

CJ. Cory McLachlin
and Major Jj at paras [118]-[122]. For comment see Bartlett above note 103 at 5254.
106 Delgamuukw v British Columbia [1998] 1 CNLR 1 per Lamer CJ at para [117].
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Indian title in United States v Shoshone Tribe of Indians 107 and United States v
Klamath and Moadoc Tribes,lOS These decisions, says Felix Cohen, ended 'the
argument that Aboriginal ownership extends only to the products of the soil
actually used in the stone age culture of the Indian tribes'.109 The same
conclusion has been reached in subsequent decisions llO which have assessed
the compensation due under the Indian Claims Commission Act 1946 on the

ownership of minerals and petroleum, subject to a right of veto exercisable
by the Aboriginal landowners to prevent mining on their traditional lands. 117
Although stopping short of recommending Aboriginal ownership of minerals,
Justice Woodward recognised that 'to deny to Aborigines the right to prevent
mining on tl1eir land [would be] to deny the reality of their land rights'.118

basis of full beneficial ownership, including minerals. U1 In assessing the valuation of

the Comstock Lode, in United States v Northern Paiute Nation)12 the US Court of
Claims determined the figure by reference to 'sales prices for mining rights
and transactions in the stock of mining companies ... Related to footage on the
lode'.1 13 Bartlelt comments that these decisions of the US Supreme Court

Some two decades after the Woodward inquiry, the Industry Commission
regarded the transfer of mineral ownership with the land as providing a
solution to the problem of poorly defined property rights119 As Bartlett
comments, in so recommending the Industry Commission was acknowledging
that 'recognition of SOlne Inineral ownership and clearer entitlement may
expedite decision-making in favour of resource development'.

suggest that upon the basis of giving 'full respect' an Aboriginal group or
society which exercised exclusive rights over the land, whatever their character
or manner, should be regarded as holding native title tantmTIount to full
beneficial ownership of minerals. The US jurisprudence does not consider that
the pragmatic need to give effect to US sovereignty and European settlement
justified the impairment of the content of native title. 114

Against this background, it is of interest to note that the Industry
Commission recommended, in its 1991 report, Mining and Minerals Processing
in Australia: Overview, Findings and Recommendations, that the Northern
Territory and Commonwealth governments should investigate the possibility
of transferring mineral rights in Aboriginal land to the traditional owners.115
Under the Aboriginal Land Rights (Northern Territory) Act 1976 (NT),
inalienable freehold title to former Aboriginal reserves and other land was
vested in Aboriginal Land Trusts on behalf of Aboriginal communities, but
ownership of the minerals remained with the Crown. 116 The Aboriginal Land
Rights (Northern Territory) Act 1976 (NT) is based on the recommendations of
the inquiry into Aboriginal land rights conducted by Justice Woodward in
the early 1970s. Aboriginal Land Councils had strongly argued that full land
rights could only be achieved if ownership extended to the mineral rights.
While Justice Woodward's commission was broad enough to' enable
consideration of whether full property rights in minerals should be granted
to Aboriginal landowners, he concluded that tl1e Crown should retain
107 304 US 111 (1938).
108 304 US 119 (1938).

109 F Cohen 'Original Indian title' (1947) 32 Minnesota LR 28 at 55.
110 Otoe and Missouri Tribe v United Stales 131 F Supp 265 at 290 (1955); Miami Tribe
of Ole/ahoma v United States 175 F Supp 926 at 942 (1959).
113 As quoted in Bartlett above note 71 at 169-70.
114 See Bartlett above note 103 at 49; Bart1ctt above note 71 at 154-155.
115 Industry Commission Mining and Minerals Processing in Australia: Overview,
Findings and Recommendations AGPS Canberra 1974 at 24.
116 Aboriginal Land Rights (Northern Territory) Act 1976 (NT), ss 12(2), 12(2AA).

117 A E Woodard Aboriginal Land Rights Commission, Second Report AGPS Canberra
1974 at 108. See also J Altman Aborigines and Mining Royalties in the Northern
Territonj Institute of Aboriginal Studies Canberra 1983 at 38-9; J Altman and D
Pollack 'Reforming the Northern Territory Land Rights Act's financial framework
into a more logical and more workable model' CAEPR Working Paper
No 5/1999 Centre for Aboriginal Economic Policy Research ANU Canberra 1999
at 2.
118 Woodward above note 117 at 127.
119 Industry Commission above note 115 at 24.
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111 Bartlett above note 71 at 154.
112

383 F 2d 786 (1968).
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Foreign investment in the Australian
mining sector
Any examination of the use of franchise agreements in the regulation of
mining development in Australia must be based on a recognition that the
industry is highly capital intensive, has historically been heavily reliant on
foreign direct investment, and is largely export oriented. Enormous amounts
of speculative or risk capital are needed to finance mineral exploration and
development 1 and modern large scale mining operatio.ns require expensive
equipment and infrastructure. With rare exceptions, Australian Governments
have not actively participated in the development of mineral and energy
resources, preferring to encourage developnlent of state owned resources by
the private sector. Australia's relatively small population and limited
accumulated wealth have presented problems in raising adequate finance for
mining ventures locally2 with the consequence that foreign investment has
been crucial to development. The high level of foreign investment in
Australia's mining industry is evident in the strong representation of foreign
corporations and their local subsidiaries among the contracting parties to
mining agreements. In numerous agreements, the resource development
project is either wholly or partially owned by a foreign enterprise and the
parties to the agreement are the state executive and a foreign corporation or
corporations - in many cases, multinational luining companies.

Defining 'foreign direct investment'
The distinctive feature of foreign direct investment is that it enables the
investor to exercise total or partial control over the operations of an
enterprise established with assets transferred from one country to another.3 It
can be contrasted with portfolio investment which involves the purchase of
securities in a domestic company by a foreign investor, without the intention
1

2

3
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G Crough 'The political economy of the mmeral industry' in G Crough, E
Wheelwright and T Wilshire (eds) Allstralia and World Capitalism Penguin Books,
Australia, 1980 at 183.
Senator R Withers 'The role of foreign investment in the Australian economy some factors to be considered' (1973) 1 ABLR 5 at 14 pOints out that 'Australia's
internal capital structure was not large or sophisticated enough to support many
of the [natural rc'Sourcc] developments which have occurred.
M Sornarajah The International Law on Foreign Investment Cambridge University
Press Cambridge 1994 at 4; P Comeaux and S Kinsella Protecting Foreign
Investment under International Law Oceana Publications Dobbs Ferry NY 1996 at
xix.
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of owning, controlling or managing the domestic company.4 The element of
ownership and control of a business in another country is central to most
definitions of foreign direct investment, including that of the Organisation for
Economic Co-operation and Development (OECD) which defines it as
capital invested for the purpose of acquiring a lasting interest in an enterprise,
and exerting a degree of influence on that enterprise's operations. This is to be
distinguished from portfolio investment, which involves purchasing assets to
earn a rate of return, without acquiring any control of the institution or
establishing a lasting presence therein. 5

Similarly, the International Monetary Fund's definition refers to
investment that is made to acquire a lasting interest in an enterprise operating
in an economy other than that of an investor, the investor's purpose being to
have an effective voice in the management of the enterprise. 6

Sornarajah provides a definition which focuses on the role of the host
country in a foreign direct investment:
A foreign direct investment consists of a transaction made up by a foreigner in
a host State which is intended to set up a long term relationship with a party
in the host State, usually, the State itself or a State entity?

TIle mining industry was mainly Australian owned until the 1880s, when
an influx of British capital led to predominantly British ownership, along
with a few relatively large Australian companies 9 The Broken Hill
Proprietary Company Limited, for example, was only 26 per cent Australian
owned in 1911 and Western Mining was entirely foreign owned in its early
years.1 0 After World War I, Australian shareholders again became prominent
and American interests began to play a significant role. From the 1930s and
especially after World War 1I, advanced prospecting, mining and processing
techniques were used, a greater range of minerals were sought and a vastly
increased amount of capital was invested. ll Soaring costs meant that only
large companies could afford to risk the expenditure of hundreds of millions
of dollars on initial exploration and development before any profit was
made. In the years following the second World War foreign investment grew
rapidly and the capital inflow was increasingly derived from the US.12 Large
transnational mining corporations diverted their funds away from Africa and
Latin America, and towards countries such as Australia)3 With the
advantages of a long established mining industry, stable political climate, free
movement of capital, an absence of restrictions on foreign investment and
valuable taxation concessions, the conditions for investment in the Australian
mining industry were perceived as being among the best in the world. 14 TIle
mining industry became a mixture of Australian, British and US interests
along with some representation of Canadian, Swiss, French, German, and
Japanese capitaJ.lS

Foreign investment in the mining sector
For the first 184 years of European settlement up to 1972, Australia adopted
an 'open door' policy towards foreign investment. As a federation of former
British colonies, Australia was in the British sphere of influence up to the
second World War, and received most of its investment from Britain, its
major trading partner. The investment and trade links between Britain and
Australia were reinforced by Australia's membership of the sterling bloc, the
imperial tariff preference system, and constitutional links with the British
Empire (later, the British Commonwealth).8
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Funded largely by foreign investment, the Australian mining industry
grew rapidly throughout the 1950s, 1960s and 1970s. In contrast to earlier
periods when capital had flowed strongly into Australia, in the 1960s a much
higher proportion of the money was in the fann of private direct investment
by multinationals rather than borrowings by Australian Governments l6
During the 1960s the Australian mining industry achieved world status with
the development of massive iron ore, bauxite, coal and nickel mines. The
resulting economies of scale enabled Australia to overcome the 'tyranny of
distance' and rapidly rise to internationa1 prominence as an exporter of these
commodities. 17 The mining sector increased from 1.5 per cent of GDP in
1962-63 to 2.9 per cent in 1972-73 and 5.3 per cent in 1982-83.1 8 Along with
their capital, the multinational mining companies provided the 'requisite
resources of entrepreneurship, management [and] technology.'19 Between 1963
and 1970, foreign investment in the Australian mining industry increased tenfold. Accompanying the influx of foreign investment was a dramatic rise in
foreign ownership and contro).20 From a level of about 70 per cent in 1963,
Australian ownership declined sharply and rapidly to about 50 per cent by
the early 1970s 21 It was estimated that in the metal mining industry in 1968,
53.7 per cent of the value of production was accounted for by foreign
corporations and that foreign control stood at 68.7 per cent. 22 In the mid1970s 57.2 per cent of the value of mineral production on a value-added
basis was estimated to be foreign controlled,23 with most minerals being
exported in an unproccssed or partly processed form.

Even higher levels of foreign ownership were reached in the newer
development sectors, and in States such as WA and Queensland where many
of the major export oriented developments were located.24 In the iron ore
and bauxite sectors, foreign ownership levels were significantly higher than
the industry average, at 59.3 per cent and 68 per cent of value-added
respectively in 1972-73 compared with the average of 52.3 per cent for
metallic minerals.2S In 1976-77, foreign interests controlled 47.2 per cent of
the value of iron ore produced, 75.1 per cent of silver, lead and zinc
production, 81 per cent of tin and 59.2 per cent of black coal,26 Foreign
interests were particularly conspicuous in Queensland where foreign ownership reached 71 per cent in 1974-527 and foreign control was high as 82 per
cent in 1972-73. 28 Ross Fitzgerald puts the figure even higher, at almost 90
per cent foreign ownership on a valued added ba,sis in 1980. 29 These
estimates support the observation that the level of foreign control in
Queensland was 'probably the highest figure of any State or province in the
world.'3o
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By the early 1970s, the US had surpassed the UK as the leading source of
foreign investment in the Australian mining industry. Ownership by US
companies increased markedly, from 9 per cent in 1963 to 29 per cent in
1974-75. 31 In 1976-77, the US accounted for 32.2 per cent of fixed capital
expenditure in the mining industry, compared to 16.5 per cent from the UK
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and 4.7 per cent from. other overseas sources.32 Japan emerged as a
significant source of investment capital during the 1970s and 1980s. After the
oil shock of 1973, Japanese trading companies and transnational oil
corporations, turning to coal as a substitute for oil, invested heavily in
Australian coal mines. 33 Rather than engage in the vertically integrated
production processes which have historically characterised the involvement of
US and European companies in the mining industry, Japan has preferred to
use the 'development imports'34 approach, securing supplies by entering into
long term contracts with major suppliers. 35 Overseas capital flowed in even
more strongly during the late 1970s and early 1980s, financing the deficiency
of public and private savings in the domestic economy during the so-called
'resources boom.'36 During the 1990s, levels of capital inflow increased
rapidly and foreign direct investment in the mining sector grew strongly.
Following a significant decline in mineral exploration and capital expenditure
up to 1991,37 there were substantial increases in each subsequent year up to
1998. From 1992, new capital expenditure in the mineral resources sector
grew at an average annual rate of 13 per cent, increasing by around 16 per
cent in 1996-97 and 1997-9838 before falling by 22 per cent in 1998-99 and by
a further 41 per cent, to A$5.29 billion in 1999-2000.39 Expenditure on
exploration for metallic and other minerals almost doubled from A$518
million in 1990-91 to A$994 million in 1996-97 before declining to A$733
million in 1998-99 and A$596 million in 1999-2000. 40 Total exploration
expenditure reached a peak of A$2 billion in 1996-97 and A$2.05 billion in
1997-98 before falling back to A$1.7 billion in 1998-99 and declining by a
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further 21 per cent in 1999-2000 to A$I.38 billion. 41 Exploration expenditure
has declined by 35 per cent from its peak in 1997-98.42
The US remains the greatest single source of foreign investment in
Australia, accounting for over 44 per cent of the total value of proposals
approved by the Foreign Investment Review Board in 1998-99 and around 38
per cent in 1999-2000. 43 The largest investors in mineral exploration and
development are the UK, South Africa, the US, Switzerland, Canada,
Germany, Japan, Sweden and Germany.44 The principal investors in resource
processing are the UK, the US, Canada and Germany.45 The 50 per cent local
equity requirement for major projects which was introduced in the mid-1970s
brought about a reduction in the high levels of foreign ownership and
control reached in the 1960s and early 1970s.46 By the early 1980s foreign
ownership in the mining sector stood at 45 per cent, down from 62 per cent
a decade earlier.47 However, relaxation of the local equity requirements for
mining projects in the 1990s led to increasing levels of foreign ownership. In
1992, overseas interests accounted for 40 per cent of the Australian coal
industry, up from 33 per cent just two years earlier. By 1997, about 50 per
cent of black coal production capacity was Australian owned, 22 per cent
was owned by Japanese interests, 12 per cent by European companies and 11
per cent was US owned.48 Foreign owned companies play a prominent role
in the production of copper, diamonds, gold, tin, sait, iron ore, lead, mineral
sands, nickel, coal, oil, natural gas, and uranium. Significant levels of foreign
ownership are also found in the bauxite mining and alulniniwn production
industries.

Australia's foreign investment policy
32
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Foreign investment has traditionally been encouraged because of the benefits
which it is perceived as bringing to the economy in terms of faster growth,
availability of capital, new technology, managerial expertise, access to
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overseas markets, job creation, and diversification of the eCOTIOluy.49 In the
resource sector, foreign investment has enabled development to occur more
rapidly than would have otherwise been the case. 50 Indeed, without foreign
investment, much of the major mineral development of the 1960s may not
have been possible. 51

participation in the capital or management of companies set up by overseas
interests. Government policy in 1962, as stated in the official pamphlet,
Overseas Tnvestment in Australia, was that the Australian government

Australia's policy towards foreign investment has evolved over the years,
with different degrees of restriction applying from time to time. It is possible
to identify three distinct phases in the evolution of Australia's foreign
investment policy which apply to both the economy in general as well as to
the mining sector. In the first phase, up to the early 1970s, successive
Commonwealth Governments embraced ao 'open door' policy in relation to
inward direct investment. The second phase, beginning in the early to mid
1970s, saw Labor and Liberal-Country Party Governments moving quickly to
introduce controls on foreign inveshnent. Notification and examination
procedures were introduced, along with restrictions on investment and
Australian equity requirements in specified sectors, including mining and
minerals processing. During the third phase, from the mid-1980s, the foreign
investment guidelines were relaxed, in line wHh developments in other
OECD countries. Recent further liberalisations of the policy and removal of
Australian equity requirements in all but a few sectors52 mark a return
almost to the earlier' open door' approach.

From 1788 to the 19705
The Liberal-Country Party Governments which held office federally from
1949 to 1972 had an 'almost unqualified enthusiasm'53 towards all forms of
foreign investment that showed no signs of dimming until the end of the
1960s. Attraction of foreign investment into the mining industry was a central
element of economic policy, with incentives offered to investors, including
valuable taxation concessions. 54 As of 1972, foreign ownership in the mining
sector was unrestrlcted55 and there were no requirements for local
49
50
51
52
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Australia Japan Trade Law Foundation Sydney 1979 at 27; Withers above note 2
at 14.
Withers above note 2 at 14.
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Following changes in 1999, Australian equity requirements apply only in relation
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at 44-6.
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Spender 'Foreign investment in Australian natural resources in the 1970s' in
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Law Foundation Boulder Colorado 1974 at 5- JO.
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McKern above note 14 at 198-199.
The only restrictions then imposed on foreign ownership applied to banking,
television and radio broadcasting, domestic airlines and a few specified
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welcomes overseas investment, particularly where it is of a kind likely to help
in the balanced development of Australia's resources, and brings with it the
skill and 'know-how' needed for the successful fulfilment of the project in
which the inveshnent is made. 5n

During the 1960s and early 1970s the benefits of foreign investment were
being increasingly questioned, both in recipient and source COlmtries around
the world. The result in host countries was a strengthening of existing
measures and the introduction of new restricti.ons to ensure that the greatest
possible benefit was obtained from foreign investment. Restrictions were
justified on grotmds of 'economics, national security or public interest.'57 In
resource rich countries, surging commodity prices in the early 1970s led to
the introduction of policies aimed at increasing the participation and control
of their nationals in natural resource development. 58
In Australia, the 1960s and early 1970s saw the emergence of a 'spirit of
economic nationalisln'59 and a dawning recognition that foreign investment
had associated costs as well as benefits. Public concern grew about the rapid
increase in foreign direct investment and the high levels of foreign ownership
and control of Australia's industries and natural resources. 60 Fears were
voiced that Australia was becoming 'merely a quarry to the world. '61 The
long standing 'open door' policy which focused on attracting overseas
investment with little concern for the type of development was beginning to
be seen as hindering the formulation of long term national economic
planning policies or objectives. However, revisjon of the foreign investment
policy was made more difficult by the absence of information or statistical
data on the ownership and control of large public companies,62 the extent
55-Continued
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1957 at vii comments that, in 1953, there was no material on the ownership and
control of large joint stock companies in Australia 'apart from a few polemical
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and nature of foreign investment in Australia, or the effects of foreign
investment on the econorny.63
Concerns about the contribution of foreign investment to the economy
were raised by government appointed committees from the mid-I960s. In
1965, the report of the Committee of Economic Enquiry (the Vernon Report)
noted that the high rate of capital inflow had been a topic of public and
political controversy.64 However, the Committee's view was that with one
exception it would be unwise and impracticable to attempt to force a degree
of Australian equity participation on overseas companies operating in
Australia. The single exception countenanced by the Vernon Committee was
where the investment related to natural resource exploitation. The Committee's reasoning was that a powerful local partner or substantial local
shareholding would generally be more sympathetic to the objective of local
refining or processing of minerals, but it emphasised that achieving this
purpose would require a significant degree of local ownership.65
By the late 1960s, the beginnings of the shift from the 'open door' policy
to a conditional acceptance of foreign investment were becoming apparent. In
1969, Prime Minister Gorton was publicly airing doubts about the benefits of
a continuing unfettered capital inflow66 and stating his government's desire
to see foreign investors operating on a joint basis with Australian
companies. 67 In the same year, the Federal Government prOVided an
incentive for local equity participation by linking the ability of foreign owned

63

As of

corporations to borrow locally to the extent of equity held by or genuinely
offered to Australians. 68
~972 to the early 19805: the introduction of controls on foreign
mvestment

In response to public concern about the great increase in capital inflow
during 1970-72 and the growth of overseas ownership and control of
Australian industry, the Government enacted the Companies (Foreign Takeovers)
Act 1972 (Cth).69 The Act represented the first exercise of the Commonwealth's powers to restrict foreign direct investment in all sectors.70 It
provided for the screening of foreign takeover offers and empowered the
Minister to prohibit a particular takeover proposal if it would give foreign
persons effective control of a company, contrary to the national interest. 71 In
practice, the Act was not applied to companies with assets of less than $1
million?2 It was administered by the Committee on Foreign Takeovers in the
Department of Treasury.
The steps towards regulation of foreign investment that had been taken by
the Liberal-Country Party Coalition Government were followed with enthusiasm by the Labor Government which came to power in December 1972. 73
With Gough Whitlam as Prime Minister and Rex Connor as Australia's first
Minister for Minerals and Energy, the Labor Government adopted an 'activist
and interventionist stance'74 on natural resource development. Prior to
election, the Labor party had undertaken, as part of its policy platform, to
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of theu mternal composltJOn. The lack of information on foreign investment was
demonstrated by the hearings of the Senate Select Committee on Foreign
Owners.hip and Control, whicn was established in 1972: 'As the hearings of the
[CommIttee] had made all too clear, no financial information had been
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~low of money m and 0:ut of the country, nor on the impact of foreign
lllvestment on the AustralIan economy ... [EJmbarrassed Treasury officials had
been forced to concede that no information was maintained on levels of foreign
investments': J Hocking, Liol1el Murphy: A Political Biography Cambridge
University Press Melboun1e 1997 at 208~9.
Committee of Economic Enquiry Report of the Committee of Economic Enquiry
Australian Government Canberra 1965 Vol 1 at 274.
Committee of Economic Enquiry above note 64 at 290.
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'buy back the farm'75 from the foreign multinationals. 76 Rex Connor, in
particular, was a fervent supporter of Australian ownership and development
of its natural resources and was concerned about increasing levels of foreign
inveshnent and ownership in the mining industry. 77

To give effect to its policies, the Labor government enacted a package of
legislation aimed at greatly extending federal control of mineral and
petroleum development: the Pipeline Authority Act 1973 (Cth), the Seas and
Submerged Lands Act 1973 (Cth), and the Petroleum and Minerals Authority Act
1973 (Cth). The Petroleum and Minerals Authority (PMA), to be established
under the Petroleum and Minerals Authority Act 1973, was intended to be the
principal vehicle for Federal Government participation in natural resource
development, with authority to explore for, produce, process, transport and
market a broad range of minerals. so The functions of the PMA were
described by Prime Minister Whitlam as being:

Upon taking office the Labor Government announced that it intended to
introduce restrictions on foreign investment. The aims of the proposed
controls were to balance the benefits and costs of foreign investment, ensure
a fair distribution of the benefits between investors and the Australian
community, and maximise opporttmities for national investors to participate
in ownership and control of new natural resource projects. Adopting strongly
nationalistic policies, the Labor Government took the view that mineral and
energy projects should be majority owned by Australian interests and that
the national Government should play a central role in devising and
implementing the natural resource exploitation policy?8 The Government's
policies were also aimed at retaining certain key resources, notably uraniulu,
in full Australian ownership and encouraging local processing of resources
which were intended for export. 79
75

76

77

78
79

The phrase was frequently used by the Minister for Minerals and Energy, Rex
Com10r who was strongly in favour of national ownership of Australia's mineral
resources, which he referred to as 'buying back the farm': S Foley and M Wilson
Anatomy of a Coup The Canterbury Press Scoresby Victoria 1990 at 113.
At the 1971 national conference in Launceston the Labor Party had adopted a
policy providing 'for a comprehensive development, under government control,
of Australia's mineral resources, with emphasis on the need for discovery of new
deposits and direct Commonwealth ana State participation in oil and mineral
search and exploitation throughout Australia's land and off-shore tenitories': R F
X Cormor 'Policy of the Australian Labor Party in relation to the regulation of
minerals and energy' (1973) 1 ABLR 244 at 246. The question of foreign
investment was an important issue in the 1972 federal election campaign, with
the Labor party attacking the Liberal-Country Party Government's poliCies and
performance regarding foreign investment, particularly in respect of natural
resources.
Connor's vision was of a 'huge State owned authority involved in the
exploration and exploitation of Australian resources, and in Jarticular of a
pipeline grid to carry natural gas from the North West she across to the
eastern seaboard.': Hocking above note 63 at 211-212.
Mercer above note 13 at 229; Galligan above note 18 at 38.
At a joint Australia-Japan ministerial meeting in Tokyo in October 1973, Prime
Minister Whit1am explained his government's foreign investment policy: 'The
policy of my government is to adopt a more selective approach towards foreign
investment in Australia than hitherto ... We believe that overseas capital must
continue to play a significant role, in partnership with Australian capital, in our
future economic growth. There is no general prohibition on foreign investment
in Australia. My government has the firm policy objective of promoting
Australian control of Australian resources and industries. We also want to
achieve the highest possible level of Australian ownership of our resources and
industries ... There are certain industries where we regard Australian ownership
and control as of particular importance. These relate especially to sources of
energy where growing world sfiortages and other factors make this essential.
Uranium is one of these energy sources and we have an objective of full
Australian ownership in development projects involving uranium. We also
regard this as a desirable objective 111 oil, natural gas, and black coal.' (Quoted
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to explore for and develop Australia's petroleum and mineral resources on
Australia's behalf and to promote Australian ownership and control of those
resources through co-operative ventures with private companies ... Like the
multinationals, it would have been able to search for and find minerals, extract
them, process them and market them, so that it would be one of the few
Australian concerns to participate in the highly profitable activities of
processing and marketing. Unlike the multinationals, however, it would
distribute .its bendits to the people of Australia, and that meant all the people
not just to a few thousand shareholders. 81

In February 1973, the Minister for Minerals and Energy announced the
introduction of controls over all future exports of minerals, petroleum and
79-Conl"inued
by Spender above note 53 at 5-16.)
80 Hocking above note 63 at 211-12. The functions of the P:MA, set out in s 7(1) of
the PMA Act, included:
(a) to explore for minerals on the Australian continental land mass and
elsewhere;
(b) to recover minerals from their natural site on the Australian continental land
mass or from any other place;
(c) to treat minerals for the purpose of extracting metals and other substances in
Australia or elsewhere;
(d) to refine metals and other substances obtained as a result of the treatment of
minerals in Australia or elsewhere;
(e) to crush, screen or otherwise treat or prepare for sale coal and construction
materials in Australia or elsewhere;
(f) to buy and sell minerals, refined substances and manufactured materials and
substances, whether in Australia or elsewhere; and
(g) to transport minerals, refined substances and manufactured materials and
substances on the Australian continental land mass and between Australia and
other countries.
81

Whitlam The Whitlam Government 1972-1975 Viking H.ingwood Victoria 1985 at
250.

125

MINING AGREEMENTS

Chapter 8: Foreign investment in the Australian mining sector

natural gas, the effect of which was to prohibit exports without Ministerial
consent. 82 Since the Minister was of the view that Australian minerals were
being sold too cheaply on world markets, he required all existing export
contracts to be furnished to him and exporters were to confer with the
Department of Minerals and Energy before finalising new contracts with
overseas buyers. 83 Subsequently, increases in the price of Australian iron ore
were negotiated by the Minister in August 197484 and in 1975 a special levy
of $6 per tmUle was imposed on coal exports. S5 The screening of foreign
direct investment proposals in sectors including mining, oil and gas, and
minerals processing,86 as well as takeovers of existing companies commenced
in 1973. Until the formation in June 1974 of an inter-departmental Foreign
Investment Comrnittee87 to review foreign investment proposals (not involving takeovers of existing businesses), screening occurred on an ad hoc basis.SB
Form,al machinery to screen all foreign investment proposals was set up in
September 1975, with the formation of the Foreign Investment Advisory
Committee 89 and the enactment of the Foreign Takeovers Act 1975 (Cth),90 The
equity guidelines set out in the Prime Minister's foreign investment policy
limited foreign ownership in all new mineral development projects (other
than those involving uraniuln) to a maximum of 50 per cent, with foreign

investment proposals to be considered on a case by case basis. For uranium
mining projects, 100 per cent Australian equity was required.

82

S3

Export controls were made by way of amendments to the Customs (Prohibited
Exports) Regulations, as notified in the Commonwealth Gazette 23 February, 1973.
In introducing these controls the Government was acting under s 112 of the
Customs Act 1901 (Cth). The Executive's authority under s 112 to prohibit
exportation unless specific conditions are satisfied was upheld by the High Court
in Crowe v The Commonwealth (1935) 54 CLR 69.
Statement by the Minister for Minerals and Energy Canberra 23 February, 1973;
quoted in M Smith Administrative discretion in foreign trade control (Part Il)'
(1974) 2 ABLR 270 at 280.
Smith above note 83 at 18l.
B Galligan Utah and Queensland Coal University of Queensland Press Brisbane
1989 at 14. Export controls on resource commodities other than uranium were
finally removed in May 1997.
I G Stevenson The Control of Foreign Direct Investmel1t In a Federation: Canadian and
Australian Experience Faculty of Economics, University of Sydney, Transnational
Corporations Research Project, Research Monograph No 3 1976 at 8.
The committee was to consist of representatives of the Treasury, the Department
of the Prime Minister and Cabinet, the Department of Overseas Trade, the
Department of Minerals and Energy, the Department of Manufacturing Tndustry
and the Reserve Bank and was to report to the Treasurer.
C Cameron 'Grappling with the giants' (1973) 1 ABLR 299 at 301-2.
Stevenson above note 86.
Foreign Takeovers Act 1975 (No 92 of 1975) (effective 1 January 1976), amended by
the Foreign Takeovers (Amendment) Act 1976 (No 93 of 1976) and the Foreign
Takeovers Amendment Act 1989 (No 14 of 1989). The Foreign Takeovers Act 1975
repealed the Companies (Foreign Takeovers) Act 1972, the Companies (Foreign
Takeovers) Act 1973 and the Companies (Foreign Takeovers) Act 1974. The 1989
amending Act also changed the name of the Foreign Takeovers Act 1975 to the
Foreign Acquisitions and Takeovers Act 1975. Rules have been made under the Act:
J

84
85

86

87

88
89
90

Foreign Acquisition and Takeovers Regulations 1989.
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In the meantime, the Whitlam Government's efforts to establish broadranging federal control over the development of the country's major natural
resources had been thwarted. Only one element of the legislative package
through which it had sought to give effect to its resource development
policies, the Seas and Submerged Lands Act, survived constitutional challenge.
The Petroleum and Minerals Authority Bill, having been twice rejected by a
Senate dominated by the Opposition in 1973-74, was one of six Bills on
which the Labor Government dissolved both Houses of Parliament and called
a general election in April 1974. The Petroleum and Minerals Authority Bill was
subsequently passed by a joint sitting of the House of Representatives and
the Senate and the PMA was established in August '1974. However, the
validity of the Petroleum and Minerals Authority Act 1973 was challenged on
the ground that the Senate had not in fact failed to pass it.
Although the Petroleum and Minerals Authority Act 1973 (Cth) purported to
confer on the PMA the power to borrow money to carry out its functions,91
the challenge to the Act's validity meant that that power could not be relied
upon. The Government's decision to turn to Middle East sources of finance
to borrow the money necessary to carry out the PMA's functions relating to
exploration and construction of the infrastructure reqUired for the pipeline
grid92 was central to the series of events which culminated in the dismissal
of the Whitlam Government by the Governor-General, Sir John Kerr, in
November 1975. The Federal Government decided to bypass the Loan
Cotmcil in arranging to borrow the money, as this would have required the
approval of several Liberal State Premiers. Instead, it was decided that the
money would be borrowed directly by the Federal Government, through a
Pakistani money dealer Tirath Khemlani thereby avoiding the need for the
consent of the Loan Council under the Financial Agreement as the federal
Executive Council could authorise borrowing for 'temporary purposes'.93 In
91
92

93

The Petm/eum and Minerals Authority Act 1973 (eth) s 33.
The monies were to be used to complete the natural gas pipeline from Cooper
Basin to Palm Valley, Dampier then Perth; construct the submarine pipeline from
Dampier to the North RanlGn production platform; participate in the petrochemical plant at Dampier; assist the Cooper Basin natural gas consortium; purchase
three uranium mining and milling plants in the Northern Territory; conduct coal
conversion and solar energy research: Hon R F X Connor, House of
Representatives Hansard, 9 Ju1y 1975 at 3611.
An Executive Council meeting on 13 December 1974 comprising Jim Cairns, Rex
Connor, Gough Whitlam and Lionel Murphy authorised the borrowing of US$4
billion. The Yresident of the Executive Council, Governor-General Sir John Ken,
was not present at the meeting but signed the authorisation the following day.
The authorisation was re-issued for the amount of US$2 billion at an Executive
Council meeting on 28 January 1975 at which the Governor-General was also
present. For discussion, see P Kelly November 1975: The Inside Story of Australia's
Greatest Political Crisis Allen & Unwin Sydney 1995 at 86-103; P Kclly The
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December 1974, the Executive Council authorised the borrowing of US $4000
million for 'temporary purposes' including 'to deal with exigencies arising
out of the current world situation and the international energy crisis, to
strengthen Australia's external financial position, to provide immediate
protection for Australia in regard to minerals and energy and to deal with
current and immediately foreseeable unemployment in Australia.'94

investment matters.99 As well as screening takeovers, the government
required prior authorisation for the establishment of new businesses, direct
invcshnents by foreign governments and purchases of certain real estate.
Proposals in most sectors had to demonstrate net economic benefits to
Australia (the 'benefits test') and adequate opportunities for Australians to
purchase the business or property in question (the 'opportunities test'). In
certain sectors (including mining and minerals processing) the Government
applied a more restrictive policy requiring minimum levels of Australian
equity and control, usually 50 per cent.

The Petroleum and Minerals Authority Act 1973 (Oh) was subsequently
found by the High Court not to be a valid law of the Commonwealth. 95 The
High Court held that the Senate had not failed to pass the bill when it was
first presented and the requisite interval of three months between its initial
rejection by the Senate and its subsequent presentation did not elapse. The
Petroleum and Minerals Authority Bill 1973 was therefore not a proposed law
(within the meaning of s 57 of the Constitution) upon which members of the
joint sitting of the House of Representatives and the Senate could properly
have deliberated and voted, leading to the conclusion that the Petroleum and
Minerals Authority Act 1973 (Oh) was not a valid enactment.
Upon taking office in December 1975, the Coalition Government substantially adopted the Labor Government's revised foreign investment policy. In
April 1976 the Treasurer, Mr P Lynch, released a policy statement96
welcoming foreign investment while ensuring reasonable levels of Australian
participation. It sought to balance the advantages of direct foreign investment
against the benefits of nationals owning, controlling and participating in the
development of their country's natural resources. 97 Guidelines were issued
under the Foreign Takeovers Act 1975 (Oh)98 and the Foreign Investment
Review Board (FIRB) was established as a non-statutory body to examine
proposals by foreign investors and to advise the Treasurer on foreign
93-Continued
Unmakil1g of Gough Allen & Unwin Sydney 1994 at 179-209.
94 Kelly above note 93 at 191, quoting from documents tabled in the House of
Representatives, 9 July 1975.
95

96
97
98

Victoria v The Commonwealth; NSW v The Commonwealth; Queensland v The
Commonwealth; WA v The Commonwealth (1975) 134 CLR 81; The majority
comprised Barwick Cl, Gibbs, Stephen and Mason H, with McTiernan and Jacobs
JJ contra.
Deparhnent of Treasury Foreign Investment Review Board Report 1977 Australian
Government Publishing Service Canberra 1977.
Galligan above note 18 at 38.
Now the Foreign Acquisitions and Takeovers Act 1975. The foreign investment
policy guidelines first issued in 1976 have been revised from time to time;
revisions were published in 1978, 1979, 1981, 1982, 1987, 1989, 1992, 1999 and
2000. See Department of Treasury 'Summary of Australia's Foreign Investment
Policy as at May 2000' Appendix A in Foreign Investment Review Board Report
1999-2000 Auslnfo Canberra 2000 at 37.52. The guidelines have no legislative
force and are supplementary to the Foreign Acquisitions and Takeovers Act 1975.
They indicate whether a proposal will comply with government policy and
whether it is likely to receive approval.
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The aim of ensuring that Australians were offered adequate opportunities
to participate in the development of the country's natural resources was
evident in the specific guidelines on investment in the, mining industry.1 00
Proposals for new mining ventures (other than oil and gas projects) involving
investment above a threshold leve\101 would normally be approved,
providing they were 'in the national interest' and had 'a minimum of at least
50 per cent of the voting strength on the board held by Australian equity
together with at least 50 per cent of the voting strength on the board held by
Australian interests.' For uranium mining, 75 per cent Australian ownership
and control were required. 102 Where sufficient Australian equity was not
available on reasonable terms and conditions and insistence on the 50 per
cent level would unduly delay the project, the government could approve it
if it was not otherwise contrary to the national interest, on the basis that the
required Australian equity would be phased in over a number of years.
Proposa Is for the acquisition of existing mining businesses with assets above
the threshold level ($A5 million) would normally be approved where
sufficient economic benefits could be demonstrated to offset the reduction in
Australian ownership and control. Proposals for the establishment of new
resource processing facilities involving an inveshnent above the threshold
level ($AlO million) were examined without the need to provide for
The FIRE examines proposals for foreign investment and makes recommendations to the Treasurer on those proposals. The Treasurer normally makes all
final decisions regarding foreign investment proposals. If the Treasurer does not
make a decision or an order within 30 days of formal notification of a proposal,
notice of which is to be given within a further 10 days, the Treasurer can no
longer block the proposal or impose conditions on its approval: Foreign
Acquisitions al1d Takeovers Act 1975 s 25. The 30 day examination period may be
extended for a further 90 days by the issue of an interim order: ss 22, 25(3).
Proposals are examined case by case and approval is given automatically withln
30 days of formal notification unless blocked by the Treasurer.
100 'Mining' is defined in the guidelines as including the extraction of both minerals
and hydrocarbons.
101 Initially A$1 million, which was subsequently raised to A$5 million and then
A$10 million. Previous exploration expenditure was not taken into account in
determining whether the project exceeded the A$10 million threshold.
102 Until 1983 a 75 per cent rule applied to new uranium milling projects. Any new
uranium project involving forelgn investment would only be allowed to proceed
if there was a minimum of 75 per cent Australian equity and control.
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Australian equity participation and were approved tmless regarded as being
contrary to the national interest.103 Where an existing business was being
acquired, the proposal would be examined where the assets were above the
threshold level ($A5 million). Proposals falling below these thresholds were
not examinable.104

1986 to the present: lessening the restrictions
The third, and current phase, of Australia's policy on foreign direct
investment in the mining sector began to take shape in the early 1980s.
Internationally, the 1980s saw not only a massive expansion in foreign direct
investment!05 but also a major policy shift in favour of such investment
which led to the dismantling of restrictions on the free movement of
capitaJ.106 Beginning in the early 1980s, OEeD member countries adopted
supply focused policies (that is, centering on the economy's production base)
and introduced a range of structural reforms aimed at liberalising and
improving the efficiency of their economies' productive resources 107 As part
of this approach, there was a growing recognition that liberalisation of
foreign investment restrictions could assist in boosting the economy's
productive capacity by drawing in the new technologies, know how and
financial resources of foreign investors.1 08 The move towards liberalisation of
foreign investment policies was led by countries such as Australia, Canada,
and New Zealand, which had traditionally been 'among the biggest importers
of capital and [had] some of the most extensive review mechanisms',l09
Seeking to stimulate their economies, they set about liberalising their foreign
investment regimes and actively encouraging overseas investment. In doing
so, they effectively reversed policies adopted in the early 1970s and largely
reverted to the 'open door' approach of the 1950s and 1960s. 110

The progressive liberalisation of the controls on foreign investment began
in Australia in the 1980s and continued through the 1990s. By the early 1980s
it was apparent that the restrictive foreign investment policies may have been
discouraging investment. The Hawke Labor Government which was elected
to office in 1983 111 quickly moved to open up the Australian economy to
foreign investment. In 1984, it began the deregulation of the banking and
financial sector, commencing with the removal of most exchange controls and
the floating of the exchange rate. 112 This enabled barriers limiting foreign
investors' access to the domestic capital market to be lifted. In 1984-85,
banking and the stock exchange were opened up to foreign interests,113 the
general foreign investment review procedure was eased Jl4 and certain
sectoral restrictions on foreign investment were relaxed.115 Further significant
relaxations of the foreign investment policy were made in 1985-1986. The
'substantial economic benefit' and 'Australian opportunities' tests were
discontinued. Foreign investors were no longer required to demonstrate that
Australia would receive a net economic benefit from a particular investment
or that specific opportunities had been provided for Australians to purchase
interests available for sale. 116 With the removal of these tests foreign
investment proposals would normally be approved unless the FIRB established that they were contrary to the national interest. Minimum Australian
equity requirements for both takeovers and new businesses in most industry
sectors were progressively abolished117 while the thresholds for notification
and approval of foreign investment proposals were gradually raised 11 8

111 Paul Keating was Federal Treasurer from 1983 to 1992 and Prime Minister from
1993 to 1996.
112 K Davis 'Reform of Australian and New Zealand financial markets' in G de

103 The same rule applied to the following sectors: manufacturing, services, non-bank
financial intermediaries, insurance, stock braking, tourism (hotels and resorts),
rural properties, agriculture, forestry and fishing.
104 For a description of the position at the end of the 1970s, see P O'Keefe and M
Tedeschi The Lnw of International Business in Australia Butterworths Sydney 1980
at chapter 5 'Foreign takeovers and investment'.
105 Foreign direct investment (FDI) from OECD countries increased fourfold in the
19805, greatly outpacing growth in domestic capital formation, GDP, or world
trade; since 1983 FDI flows have expanded at an average annual rate of 34 per
cent compared with 9 per cent for global merchandise trade: OECD above note 5
at 11-12.
106 OECD above note 5 at 7.
107 Reforms dealt with matters such as fiscal distortion, regulatory constraints on
markets for capital and products, the functioning: and organization of their
labour markets, and public sector management: OECD above note 5 at 27.
108 OECD above note 5; T Shihata 'Recent trends relating to entry of foreign direct
investment' (1994) 9 ICSID Review 47.
109 OECD above note 5 at 28.
110 OECD above note 5 at 28. For the Canadjan experience see R Leckow and I
Mallory 'The relaxation of foreign investment restrictions in Canada' (1991) 6
ICSID Review 1.
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Brouwer (ed) Asia Pacific Financial Deregulation Routledge London 1999 at 259.

113 Davis above note 112.
October 1985 the practice of requiring the demonstration of s~ecific
for Aust.ra.Iians. to purchase interests (~e 'opportunities test) was
the admmlstrahve ~hreshold below wluch takeovers were normally
approved m the absence of specml circumstances was increased from $2 million
to $5 million; and the notification threshold for new businesses (except in the
media and civil aviation) was increased from $5 million to $10 million:
Department of Treasury above note 43 at 65-6.
115 In October, 1995 the notification threshold for investment in real estate was
irtcreased and the need for 50 per cent Australian equity for land bought for
development was removed for developments costing less than $10 million:
Department of Treasury above note 43 at 66.
116 Department of Treasury above note 43 at 65-7.
117 In July 19~6, the Australia~ eqUity requirements for takeovers and new
busmesses 111 the manufactunng, tourism and non-bank finance sectors were
suspended. In October 1985, the notification tlu·eshold for new businesses was
raised to $10 million, up from $5 million: Department of Treasury above note 43
114 In

0l?port~nities
dlscontinu~d;

at 65-6.
118 See C O'Faircheallaigh 'Minerals and energy policy' in C Jennett and R Stewart
(eds) Hawke and Australian Public Policy Macmillan Melbourne 1990.

131

MINING AGREEMENTS

Chapter 8: Foreign investment in the Australian mining sector

The Treasurer's One Nation economic statement of 26 February 1992
brought further liberalisation of foreign investment policy in several sectors
including mining (excluding uranium) and resource processing,119 Two m,ain
changes were effected. Firstly, the threshold level below which foreign
investment proposals in all sectors (except for proposals by foreign
governments) would not be subject to examination was raised to A$50
million, up from the previous levels of A$lO million for new investments and
A$5 million for existing businesses,120 Investment proposals which were
above the notification thresholds l2l still had to be notified, but the FIRB
generally would not object to proposals where the total assets or investment
were less than $50 million. Proposals to acquire existing businesses with total
assets over $50 million or to establish new businesses with a total investment
over $50 million would be examined but would usually be approved unless
regarded as contrary to the national interest.

threshold is now $50 million 126 and, where the proposal involves the
establishment of a new business, investments of $10 million or more must be
notified 127 Takeovers of offshore companies must be notified if their
Australian subsidiary or assets are valued at $50 million or more, or if they
account for more than 50 per cent of the target company's global assets.1 28
Specific rules continue to apply to investments in sensitive sectors: media,
urban real estate, banking, civil aviation, airports, shipping and telecorrununications.1 29 Proposals above the notification thresholds which involve total
assets or investment of less than $100 million will be registered by the
government, normally without objection or more detailed examination unless
they relate to a sensitive sector or raise national interest issues.1 30 Proposals
to acquire existing businesses or to establish new businesses where the value
of the asset or investment exceeds $100 million will be fully examined but no
objection will be made unless they are contrary to the national interest.131

Secondly, the One Nation changes brought the guidelines for foreign
investment in the mining sector into line with those which had applied to
new oil and gas developments since 1988. The Australian equity participation
requirements previously applying to the mining sector were removed. Until
this point, 100 per cent of an exploration project could be foreign owned, but
for the mining stage 50 per cent Australian participation was demanded. One
Nation abolished the 50 per cent Australian equity and control requirement
for new mining projects, with the exception of uranium mines. 122 For the
first time since the early 1970s, foreign companies could own up to 100 per
cent of new or existing mines. These changes were extended to uranium
mining in November 1996. 123
Further liberalisation of Australia's foreign investment policy took effect in
September 1999,124 raising yet again the thresholds for notification and
examination of inveshnent proposals. Where foreign jnvestors are acqUlnng a
substantial interest 125 in an existing Australian business, the notification

Under the Foreign Acquisitions and Takeovers Act 1975 (Oh), the Federal
Governlnent can reject investment proposals which are regarded as contrary
to the national interest'132 but 'national interest' is a vague and undefined
concept. In assessing whether projects are contrary to the national interest,
the government has regard to the 'widely held community concerns of
Australians.'133 Foreign investment proposals are rarely rejected as contrary
to the national interest. One such instance occurred in April 2001 when the
Federal Treasurer, the Hon P Costello MP, made orders under the Foreign
Acquisitions and Takeovers Act 1975 (Oh) prohibiting Shell Australia Investments Limited (Shell) from acquiring a substantial shareholding in Woodside
Petroleum Lld (Woodside). Woodside is a joint venturer with Shell and four
other foreign owned companies in the North West Shelf project, which is
Australia's largest developed energy resource and has the capacity to be one
of the country's most important export earners. Although the North West
Shelf project was already two-thirds foreign owned, it was not regarded as
being in the national interest to permit Shell to acquire Woodside's one-sixth

119 Department of Treasury Australia's Foreign Investment Policy: A Guide for Investors
Australian Govenunent Publishing Service Canberra September 1992 at 3-4.
120 This included proposals for oil and gas projects, resource processing, forestry,
resorts), non-bank financial
fishing, agriculture, tourism (hotels and
intermediaries, insurance, stockbroking, manufacturing.
121 Notification thresholds were $5 million for acquisitions of substantial interests in
other existing businesses, $3 million for the purchase of rural properties, $10
million for the establislunent of new businesses and $20 million for offshore
takeovers: Foreign Acquisil'ions and Takeovers Act 1975 (Cth), s 13A.
122 A new uranium mine still required not less than 75 per cent Australian
participation.
123 Department of Treasury above note 43 at 61-2.
124 The changes were outlined in the Treasurer's Press Release of 3 September 1999,
available at <http://www.treasury.gov.au/default.asp?main= Ipublications- I For
eignlnvestmentReviewBoard/> and were given effect by the Foreign Acquisitions
Dnd Takeovers Amendment Regulations (No 1) 1999.
125 A 'substantial foreign interest' occurs when a single foreign investor (and any

125-Continued
associates) has 15 per cent or more of tl1e ownership or several foreign investors
(and any associates) have 40 per cent or more in aggregate of the ownership of
any corporation, business or trust: Department of Treasury above note 43 at 40.
126 Foreign Acquisitions and Takeovers Regulations 1989, Reg 5.
127 Department of Treasury above note 43 at 39.
128 Department of Treasury above note 43 at 39; Foreign Acquisitions and Takeovers Act
1975 (Cth), s 13(1); Foreign Acquisitions and Takeovers Regulations 1989, reg 4.
129 Department of Treasury above note 43 at 41-6.
130 Department of Treasury above note 43 at 41.
131 Department of Treasury above note 43 at 4l.
132 Foreign Acquisitions and Takeovers Act 1975 (Cth), ss 18(2)(c) (acquisitions of
shares); 19(2)(b) (acquisitions of assets); 20(2)(d) (arrangements relating to
directorates of corporations); 21(2)(c) (arrangements relating to control of
Australian businesses; 21A(2)(b) (acquisitions of interests in urban land).
D3 Department of Treasury above note 43 at 37.
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share because, as operator and marketer of the resource, Woodside is in a
position to ensure that the project is developed to its full capacity and the
export sales are maximised.1 34 Weight will be given to downstream
opportunities provided for value added processing.
Proposals which do not fully comply with the foreign investment policy
may be allowed to proceed subject to the parties meeting certain conditions 135 FIRB approval may be given provided that investors comply with
conditions within a specified time or consult with Federal, State 01' local
government authorities on matters such as environmental considerations,
planning approval and zoning regulations. For example, foreign investment
approval was given for the proposed merger of BHP Limited with Billiton
Plc subject to several conditions aimed at ensuring that the dual-listed BPH
Billiton Group continues to be listed on the ASX (Australian Stock Exchange)
and headguartered in Australia.1 36
The foreign investment policy as it now stands reflects the reality that
finding 50 per cent Australian partnership with the capacity to contribute the
large sums required to bring new projects to fruition is exceedingly difficult.
Australia has vast unexplored areas but lacks sufficient domestic capital to
finance investment in exploration and development. 137 The current policy
embodies a bipartisan acceptance that continued high levels of foreign
investment in the mining sector are necessary for economic growth.
Following the 1992 policy changes, investment in the mining sector - both
for exploration and development - grew strongly for several years up to the
late 1990s.138 Almost all proposals for foreign investment in recent years have
been approved. In 1999-2000, 75 proposals for mineral exploration and
development worth a total of A$10.1 billion were approved. These included
Rio Tinto Limited's acquisition of 28 per cent of Comalco for A$I.5 billion
and Anglo American Plc's acquisition of Shell Coal Holdings for in excess of
A$1 billion.139
134 Press Release, the Hon F Costello MP, 'Foreign investment proposal -

Shell
Australia Investment Limited's acquisition of Woodside PetroIeum Limited'
Parliament
House
Canberra
23
April
2001;
available
at
http://www.treasurer.gov.au/treasurer / pressreleases / 2001 / 025.asp (accessed 11

June 2001).
135 Department of Treasury above note 43 at 39.

136 Press Release, the Treasurer, Hon P Costello 'Foreign investment approval of

BHP Limited-Billiton Plc merger' Canberra 4 June 2001.
137 During the 1990s, Australia's household saving ratio was the second lowest in

the OECD and total Australian saving represented less than half the growth in
capital stock over the decade: L Rowe 'Investment, not ownership, is the issue'
Australian Financial Review 26 July 2000 at 33.
138 Private expenditure on exploration for energy and metallic minerals increased

from A$1.08 billion in 1991-92 to A$2.05 billion in 1997-98 before falling to A$1.7
billion in 1998-99: ABARE above note 38 at 29.
139 In 1999-2000, of 4,003 proposals decided, only 96 (2.4 per cent of the total) were
rejected, and none of these related to mineral exploration and development or
resource processing: Department of Treasury above note 43 at vii, 22-3.
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Mining agreements and foreign direct investment
The role of foreign direct investment in the development of mmmg and
minerals processing projects in Australia is apparent from a survey of the
non-government parties to franchise agreements. The involvement of foreign
investment is particularly obvious in the iron ore, coal and bauxite
agreements. Several of the agreements pre-dating the introduction of
Australian equity requirements in the 1970s established projects which were
wholly or majority foreign owned. Early Queensland agreements involved
English and US companies: the Mining Trust Limited Agreement Ratification Act
1929 (Qld), the Commonwealth Mines Preliminary Syndicate Limited Agreement
Ratification Act 1930 (Qld), the Electric Supply Corporation (Overseas) Limited
Agreement Act 1947 (Qld), and the Amoco Australia Pty Limited Agreement Act
1961 (Qld).140 In the Iran Ore (Savage River) Agreement Act 1965 (Tas) the
Tasmanian government contracted for the development of iron ore deposits
by two Delaware incorporated companies, each of which held a 50 per cent
interest in the project: Northwest Iron Co Lld, a 75 per cent US owned
consortium,141 and Dahlia Mining Company Lld which was wholly owned
by Mitsubishi Corporation and Sumitomo Corporation of Japan.142 The Thiess
Peabody Mitsui Coal Pty Lld Agreements Acts 1962 to 1965 (Qld) involved
Australian company Thiess Holdings Pty Lld (22 per cent), Peabody Coal
Company - then the largest coal mining company in the US (58 per cent) and the Japanese trading house Mitsui & Co Lld (20 per cent). The Central
Queensland Coal Associates Agreement Act 1968 (Qld) establishing large scale
development of the Bowen Basin coalfields was between the State of
Queensland and Utah Development Company (85 per cent), the latter being
largely owned by Utah International Tnc of the United States, and a Japanese
company, Mitsubishi Development Pty Lld (15 per cent).
International mining giant Rio Tinto, formed in 1995 by the merger of
Australian based Conzinc Riotinto of Australia (CRA) with its British parent,
Rio Tinto Zinc (RTZ), has been a major player in the iron ore mining in W A.
Rio Tinto's wholly owned subsidiary, Hamersley Iron Pty Lld, one of the
world's largest iron ore producers, features prominently among the signatories to W A iron ore mining agreements, having established several iron ore
projects in the Pilbara region from the 1960s to the 1990s. The first WA
mining agreement involving Conzinc Riotinto of Australia was the Iron Ore
(Hamersely Range) Agreement Act 1963, signed by Hamersley Holdings Lld, the
operating company formed by CRA and Kaiser Steel Corporation of the
US.1 43 The Channar iron ore mine established under the Iran Ore (Channar
140 Amoco Australia Pty Limited, a subsidiary of Amoco Holdings Pty Limited

which was a wholly owned subsidiary of the Standard Oil Company of the US.
]41 J Alexander and R Hattersley Australian Mining, Minerals and Oil David Ell Press

Sydney 1980 at 331.
142 Sakurai above note 37 at 248-249.

143 For an account of Hamersley's early involvement see A Trengrove Adventure in
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Joint Venture) Agreement Act 1987 (WA) is a 60/40 joint venture between

(Kaiser), a company incorporated in the US, and as to 50 per cent by Conzinc
Riotinto of Australia Ltd (CRA), a company incorporated in Australia. In the
years 1970 to 1971 the interest of Kaiser and CRA in the share capital of
Comalco was reduced to 45 per cent each, the public in Australia and New
Zealand holding the balance of the share capital. In the years 1965 to 1971 the
share capital in eRA was held as to 80 per cent to 85 per cent by CRA
Holdings Pty Ltd, an Australian company, with other Australian residents
holding most of the balance of the shares. The share capital in CRA Holdings
Pty Lld was held as to 99.9 per cent by RTZ Australia Holdings Lld, a
company incorporated in the UK, which in turn was wholly owned by the
Riotinto Zinc Corporation (Riotinto), a company incorporated in the UK.150

Hamersley Iron Pty Lld and the China Metallurgical and Export Company,
an entity owned by the Government of the People's Republic of China,144
The Robe River iron ore deposits in the Pilbara have been developed by a
consortium in which Robe River Lld, incorporated in the ACT, held a 35 per
cent interest, along with Cliffs Western Australian Mining Co Pty Lld, a
subsidiary of Cleveland Cliffs Iron Company of Ohio, Mitsui Iron Ore
Development Pty Lld, and Cape Lambert Iron Associates.1 45 The Mount
Goldsworthy iron ore deposits were developed by a consortium of
Consolidated Gold Fields of the UK, Utah Development Co and MIM
Holdings Lld.146
Foreign ownership predominates in the large bauxite mmmg projects in
Queensland and WA and their associated alumina refineries and aluminium
smelters, with extensive participation by members of the 'big six' group of
vertically integrated multinationals that traditionally dominated the bauxitealumina-aluminium industry.147 The bauxite deposits in the Darling Range of
WA have been developed by Akoa of Australia Lld, which is owned by a

consortium in which the initial allocation of shares was: Aluminium Co of
America (51 per cent), Western Mining Corporation (20 per cent), North
Broken Hill (12 per cent) and Broken Hill South (16.6 per cent).1 48 The
Worsley mine at Saddleback in WA was, in 1990, 50 per cent owned by
Reynolds Australia Alumina Lld, 37.5 per cent by Shell Co of Australia and
12.5 per cent by Kobe Aluminium Associates (Australia) Pty Lld.1 49 Bauxite
deposits at Weipa on Cape York have been developed by Commonwealth
Aluminium Corporation Lld, a wholly owned subsidiary of Comalco Lld.
The history of ownership of Comalco Aluminium Corporation was traced by
the High Court in 1980 in Commissioner of Taxation of the Commonwealth of
Australia v Commonwealth Aluminium Corporation Ltd:
The share capital in [Commonwealth Aluminium Corporation Ltd] was
throughout the relevant period wholly owned by Comalco Ltd (Comalco), a
company incorporated in Australia. The share capital in Comalco was owned
in the years 1965 to 1969 as to 50 per cent by Kaiser Aluminium and Chemical

The participants in the project anticipated by the Alcan Queensland Pty Lld
Agreement Act 1965 (Qld) were Kaiser Aluminium and Chemical Corporation
(US), Alcan (Canada), Pechiney (France) and CRA.151 The Aurukun Associates
Agreement Act 1975 (Qld) is between the Queensland government and Billiton
Aluminium Australia (40 per cent), then a subsidiary of Royal Dutch-Shell,
Tipperary Corporation, a US incorporated company, and Aluminium
Pechiney Australia Pty Lld (20 per cent), a wholly owned subsidiary of the
French multinational Pechiney Ugine Kuhlman. The bauxite mine at Gave in
the NT was developed by Nabalco Pty Lld, a 70/30 joint venture owned by
Swiss Aluminium Australia Lld, a subsidiary of Swiss Aluminium Lld of
Zurich (Alusuisse), and Gave Alumina Lld. 152 The Queensland Nickel
Agreement Act 1970 (Qld) is between the State of Queensland and Freeport
Queensland Nickel, a wholly owned subsidiary of Freeport Minerals Co of
the US and Metals Exploration Queensland Ply Lld, a Queensland
150 (1980) 143 CLR 646, per Step hen, Mason and Wilson

Wilson jJ; Murphy J dissenting) held that
143~Contil1ued

Iron: Ha111ersley's first decade Stockwell Press Mont Albert Victoria 1976.
144 For discussion of the agreement, see Hamersley Iron Pty Ltd v National Competition
145
146

Council (1999) 164 ALR 203 per Kenny J at 204.
Iron Ore (Robe River) Agreement Act 1964 (WA).
Iron Ore (Mount Coldsworthy) Agree1l1e/1t Act 1964 (WA).

147 United Nations Centre on Transnational Corporations TransnaUonal Corporations in
the Bauxite/Aluminium Industry United Nations Centre on Transnational Corporations New York 1981 at 1 and 29.
148 G Blainey White gold: The History of Alcoa of Australia AlIen & Unwin St Leonards

NSW 1997 at 60-8.
149 A Parbo Down Under: Mineral Heritage in Australasia Australasian Institute of
Mining and Metallurh'Y Melbourne 1.992 at 1.87.
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JJ at 657-658. The issue

before the High Court was whether Commonwealth Aluminium Corporation Ltd
(CAC) was a business which was 'controlled principally by non-residents' for the
purposes of s 136(a) of the Income Tax Assessment Act 1936 (Cth). Section 136(a)
is intended to overcome the effects of transfer pricing by transnational
corporations, that is, the shifting of profits and taxable income away from the
cow1try where the business is carried on to a country which hnposes less
taxation. The majority of the High Court (Barwick Cl, Stephen, Mason and
S

136(a) did not apply to CAC Lld.

The mere fact that due to their share-holding the non-resident companies had
the ability to control a general meeting of CAC Ltd if they chose to exercise it
did not mean that they controlled CAC Ltd's business in fact. For comments on
Commissioner of Taxation v Commonwealth Aluminium Corporation Ltd (1980) J43
CLR 646, see R T Barrel! 'Revenue note' (1981) 55(2) Australian Law Journal 100; D

Flint 'Transfer pricing and income tax Jaw' (1981) 9 ABLR 393; G Crough
Taxation Transfer Pricing and the High Court of Australia: A Case Study of the
Aluminium Industry Transnational Corporations Research Project, University of

Sydney Research Monograph No 131981.

151 Queensland Hansard, Legislative As.scmbly, 3 march 1965 per Hon J BjclkePetersen at 2288.
152 Cove Alumina Ltd represented the interests of CSR Ltd, the AMP Society, the

MLC, Peko-Wallsend Lld, the Bank of NSW, the CBC, and Elder Smith
Goldsbrough Mort: Alexander and Hattersley, above note 141 at 277.
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incorporated company in which Freeport of Australia Inc held a substantial
sharcholding.1 S3
Agreements entered into during the 1980s and 1990s demonstrate the
continuing high level of participation by foreign corporations and their
Australian subsidiaries in major resource projects. However, they also reflect
full or partial compliance with the 50 per cent Australian equity rule that
was introduced in the mid-1970s. The Diamond (Ashton joint Venture)
Agreement Act 1981 (WA)IS4 established a diamond mining project in the
Kimberley region of W A, in which the joint venture partners were Conzinc
Riotinto of Australia (now Rio Tinto Lld), Ashton Mining155 and Victorian
incorporated Northern Mining. Alongside the Australian owned Roxby
Mining Corporation and Western Mining Corporation, the joint venturers
contracting with the South Australian Government in the Roxby Downs
!Indenture Ratification) Act 1982 (SA) included two local subsidiaries of the
multinational oil company BP, together holding a 49 per cent interest in the
project. During the 1960s the large US mining company ASARCO held a 60
per cent interest in the MIM Lld, the private party to the Mount Isa Mmes
Limited Agreement Act 1985 (Qld), although by the early 1980s this had been
reduced to 49 per cent. 156 The Hellyer Mine Agreement 1987 (Tas) was
between the Tasmanian government and Aberfoyle Resources, a 47 per cent
Canadian owned company. The McArthur River zinc, lead and silver mine
established under the McArthur River Project Ratification Act 1992 (NT)
involves a joint venture between Mount Isa Mines (70 per cent) and a
Japanese consortium, ANT Minerals (30 per cent).

153 Alexander and Hattersley above note 141 at 201.
154 Subsequently re-named the Diamond (Argyle Diamond Mines Joint Venture)
Agreement Act 1981 (WA).
155 38.2 per cent. Ashton Mining was at the time 60 per cent foreign o,:"ned and was
'dominated by the Malaysian government and De Beers': P Kcatmg, House of
Representatives Debates 27 August 1981 at 866. Ashton Mining was formed in
1978 to acquire the Australian interests of Malaysia Mining C~rporation Berhad
(MMC) and its wholly owned subsidiary, London Tin CorporatIon. MMC was 72
per cent owned by the Malaysian national corporation, Pernas: Alexander and
Hattersley above note 141 at 118. Ashton Mining was given naturalising status in
February 1981 with a requirement that Australian ownership increase from 40
per cent to 51 per cent: D Cox ' Argyle diamonds: the political economy of a lost
resource' (1996) 31 Australian Journal of Political Science 83 at 87.
156 R Mikesell The World Copper Industry: Structure and Economic Analysis Johns
Hopkins University Press for Resources for the Future Baltimore 1979 at 9 and
35.
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Chapter 9

The substantive provisions of mining
agreements

Franchise agreements regulating mmmg developments set out in detail the
rights and obligations of the parties. The State grants the developer extensive
rights to exploit the resource, in return for payment of rent and royalty, but
does not itself play an active part in the resource project. Exploitation rights
are granted in the form of mining or mineral leases under the State mining
legislation, with variations of matters such as area, term and renewal. VVhile
the government may provide some of the required infrastructure, it does not
participate as a joint venturer in the project. Management, control of
production and the processing and marketing of the product are the
responsibility of the developer.
The earlier mining agreements were fairly basic documents in which the
State granted the developer extensive rights to exploit the resource. In most
cases the developer was granted such rights for a longer term and over a
much greater area than was possible under the general law. Apart from
payment of income tax to the Commonwealth, the developer's financial
obligations were limited to rent and a royalty based on the volume of
product shipped. Environmental controls on the operation of the project were
minimal, often lessening the developer's environmental obligations under the
general law. Some agreements attempted to entrench the provisions of the
agreement against subsequent legislative alteration.
From the mid-1970s, detailed environmental provisions began to be
included, usually subjecting developers to obligations which were more strict
than those imposed under general State law. The terms of mining leases
tended to be shorter than previously and the developers were required to
relinquish portions of the vast areas held under exploration or mining titles
after the expiration of a set period. Ad valorem royalties replaced the earlier
tonnage based royalties. Arbitration became the normal method of resolving
disputes between the parties arising out of the agreements. Enforcement
provisions became more extensive, encompassing 'no discrimination' and force
majeure clauses and giving developers the option of terminating the
agreement or of converting to general law tenures if the State enacted
legislation that diminished their rights. Many agreements required developers
to employ local labour and professional services, to give local firms an
opportunity to tender for contracts and, where economically practicable, to
give preference to local manufacturers and suppliers.
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During the 1980s, mining agreements became increasingly lengthy and
complex. Some of the most significant developments were the introduction of
excess profits royalties and the use of a two tiered system of dispute
resolution comprising arbitration and expert adjudication. The environmental
controls became more sophisticated, requiring not only an initial environmental impact statement but also submission of environment management plans
at three yearly intervals. Following court decisions establishing that the
agreem_€nts cannot be entrenched against subsequent State legislation,
extensive enforcement provisions were included with the aim of foreclosing
other means by which the State could alter the conditions of the agreement
without the developer's consent. The 'no discrimination' clause prohibiting
discriminatory action by the State toward the developer became more
detailed. In recent years, the concept of a mining plan has been introduced,
requiring the developer to report to the State annually regarding the extent
of reserves and proposals for exploitation of the resource. Modern agreements also contain detailed provisions relating to the construction and
financing of the necessary infrastructure - roads, towns, railways, harbours,
electricity and water supply.

incorporates significant substantive changes to the resource development
regime. These include: an additional profits royalty; expanded environmental
controls requiring submission of an initial environmental impact statement
and, at three yearly intervals, environmental management plans; dispute
resolution by means of arbitration and adjudication by an independent
expert; detailed enforcement and non-discrimination provisions; extensive
reporting obligations; an obligation to use local professional services, labour
and materials; and an increased role for the State in decisions concerning
appropriate exploitation of the resource.

A comparison of the terms of two Tasmanian agreements concluded 20
years apart illustrates how they have evolved over that period. The Iron Ore
(Savage River) Agreement Ratification Act 1965 (Tas) has many features which
are typical of traditional concession agreements. The agreement was between
the State governlnent and two Delaware incorporated mining companies,
Northwest Iron Co Ltd and Dahlia Mining Company Ltd. In return for the
developers' undertakings to commence mining and processing of iron ore at
Savage River and to pay royalty based on the volume of mine product
exported, the State granted exploitation rights for an extensive range of
minerals over a large area. The State took no active part in the development
project, leaving matters such as the manner in which the resource was to be
developed and marketing of the product to be determined solely by the
investors. The only information which the developers were obliged to
provide to the State was the volume of product exported in each quarter, to
enable the amount of royalty payable to be calculated. The environmental
controls were less stringent than those imposed by the general legislation.
Disputes concerning the mining lease were to be dealt with by the Warden's
Court.
The Hellyer Mine Agreement Ratification Act 1987 (Tas) is modelled on the
modern paradigm1 of Australian mining agreements, the SOLlth Australian
Roxby Downs (Indenture Ratification) Act 1982 (SA). As well as being longer
and more complex than the Savage River Agreement, the Hellyer Agreement
EC Russell 'The importance of reliable ore reserve estimates for development and
financing of Hellyer' in Ore Reserve Estimates: The Impact on Miners nnd Financiers
Australian Institute of Mining and Metallurgy MeJbourne 1990 at 32; L Warnick
'State agreements' (1988) 62 ALJ 878 at 881.
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Statutory ratification
The standard ratification formula in Queensland agreements specifically
authorizes the making of the agreement by the State· and approves and
ratifies the agreement, giving it 'the force of law as though the agreement
were an enactment of [the ratifying] Act.' Typical of the ratification formula
used in Queensland Acts is that in the Greenvale Agreement Act 1970:
S 2: The Premier is hereby authorised to make, ... the Agreement, a copy of
which is set out in the Schedule to this Act .
S 3: Upon the making of the Agreement, the provisions thereof shall have the
force of law as though the Agreement were an enactment of this Act.

The Mount Iso Mines Limited Agreement Act 1985 (Qld)2 and the more
recent Queensland State agreements expressly provide that the provisions of
the ratified agreement will prevail over inconsistent provisions in existing
general legislation. 3
South Australian practice favours the second approach outlined by
Warnick 4 In the ratification Act, the indenture is approved and the
Government is authorised and required to implement it. S In order to Inake it
dear that the ratified indenture is to have statutory force, the SA ratification
Acts also list numerous specific statutes or delineate whole areas of State law
2

3

4
5

Section 3A(2).
Breakwater Is{al1d Casino Agreement Act 1984 s 2; Brisbane Casino Agreement Act
1992 s 5(2); Cairns Casino Agreement Act 1993 s 5(2); Hay Paint Harbour
(Ratification of Agreements) Act 1987 s 2(f); Gladstone Power Station Agreement Act
1993 s 4(2).
Warnick above note 1; See Chapter 6, 'The legal context of mining agreements' at
section entitled 'Forms of statutory ratification and their effect' p 62.
This approach was first used in the Cooper Basin (Rntificatiol1) Act 1975 and was
adopted in the Roxby Downs (Indenture Rntificatiol'l) Act 1982. Section 6 of the
Cooper Basin (Ratification) Act 1975 provides:
(1) The Indenture is hereby approved and ratified.
(2) The Premier, the minister and the government of the State are hereby
authorised, empowered and required to do all things necessary or
expedient for the carrying out of and giving full effect to the Indenture.
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which are overridden by the ratified indenture. 6 To banish any possible
doubts, some SA Acts state that existing general laws are modified to the
extent 'necessary to give full effect to the indenture' and are to be construed
subject to modifications that take effect under the indenture Act. 7 To the
extent of any inconsistency, the provisions of the indenture prevail over any
other Act or law. 8

of the Territory. Any Act passed after the commencement of the ratification
Act will not amend, modify, repeal or affect the operation of a provision of
the agreement unless the Act expressly provides for that effect. 14

The Mining (Gave Peninsula Nabalco Agreement! Ordinance 1968 (NT) stated
that the agreement was approved (s 4) and required the minister and
Administrator to exercise their powers consistently with the provisions of the
agreement (s 5). The Ordinance prevails over any inconsistent statute or legal
or equitable rule (s 12). Recent Northern Territory agreements adopt a
similar ratification formula to that used in SA.9 The Act ratifies the
agreement, authorises its implementation10 and authorises, empowers and
requires the State to do everything necessary or expedient to carry out or
give full effect to the agreement.!1 It also expressly states that the provisions
of the agreement are to operate and take effect according to their terms,
notwithstanding anything to the contrary in an existing Territory law. 12
Where the agreement provides for the modification of an existing law, for the
purposes of the agreement that law is to operate and take effect as if it had
been so modified 13 Northern Territory ratification Acts also address the
question of the effect of subsequent amendment or repeal of the general laws
6

For example, the Roxby Downs (Indenture Ratification) Act 1982 s 7(2) both under
the Act as originally enacted and following amendment by the Roxby Downs

7
S

For example, the Roxby Downs (Indenture Ratification) Act 1982 s 7(1).
Sce for example s 7(2).

9

Note though that in the Oil Refinery Agreement Ratification Act 1984, the
scheduled agreements were merely approved (s 2), although s 3 went on to state

(indenture Ratification) (Amendment of Indenture) Amendment Act 1996.

10

11

12
13

that the agreements were to be construed to give effect to their general intention
and to the extent that '". any part of either of them would not be enforceable as
being in conflict with a law (including the common law) in force in the
Territory, that part shall prevail and be enforceable as if this Act had amended,
or expressly altered the effect of, that law to the extent necessary to allow the
part of the agreement so to prevail and be enforceable.'
McArthur River Project Agreement Ratification Act 1992 ss 4(1), (2); Mt Todd Project
Agreemenl" Ratification Act 1993 ss 4(1), (2); Granites Exploration Agreement
Ratification Act 1994 ss 4(1), (2); Merlin Project Agreement Ratification Act 1998
s 4(1), (2).
McArthur River Project Agreement Ratification Act 1992 s 4(6); Mt Todd Project
Agreement Ratification Act 1993 s 4(6); Granites Exploration Agreement Ratification
Act 1994 s 4(6); Merlin Project Agreement Ratification Act 1998 s 4(6).
McArf"hur River Project Agreenlent Ratification Act 1992 s 4(3); Mt Todd Project
Agreement Ratification Act 1993 s 4(3); Granites Exploration Agreement Ratification
Act 1994 s 4(3); Merlin Project Agreement Ratification Act 1998 s 4(3).
McArllwr River Project Agreement Ratification Act 1992 s 4(4); Mt Todd Project
Agreement Ratification Act 1993 s 4(4); Granites Exploration Agreement Ratification
Act 1994 s 4(4); Merlin Project Agreement Ratification Act 1998 s 4(4).
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Tasmanian Acts have used the 'as if enacted' ratification formula,
combined with empowerment of the State to give effect to the ratified
agreement. The Iron Ore (Savage River) Agreement Act 1965 states that 'the
agreement is approved' and that the agreement and lease 'have effect as if
the provisions thereof were expressly enacted in this Act.'15 The Act also
gives the State the power to do what is required or necessary to give effect
to the agreement on the part of the State. 16 More recent Tasmanian
agreements additionally impose an obligation on the State to carry out the
agreement. In each case, the agreement J7 is firstly approved and ratified and
its provisions are given the force of law as if they were enacted by the Act. J S
The ratification Acts also provide that the State is empowered to do all
things necessary to implement the agreement and to exercise all the powers,
rights and discretions conferred upon it under the agreement and is required
to do what is necessary to implement the agreement and to perform all the
obligations imposed on it by the agreement. In this respect, the Copper Mines
of Tasmania Pty Lld (Agreement) Act 1999 (Tas) adopts the wording which
became standard in the Northern Territory agreements of the 1990s. The
Crown (by its ministers and agencies) is 'authorised, empowered and
required' to do what is necessary or expedient to implement and enforce the
agreement; to exercise the powers, rights and discretions conferred on them
under the agreement; and to discharge all obligations imposed under the
agreement. 19 Each of the Tasmanian ratification Acts expressly addresses the
relation between the ratified agreement and the general law: provisions of
existing State laws are modified so far as is necessary to give full effect to
the agreelnent and, where there is an inconsistency between the agreement
and the general law, the agreement is to prevaiPO
14

15
16
17

18

19
20

See McArthur River Project Ratification Act 1992 s 4(5); Mt Todd Project Agreement
Ratification Act 1993 s 4(5); Granites Exploration Agreement Ratification Act 1994
s 4(5); Merlin Project Agreement Ratification Act 1998 s 4(5).
Iron Ore (Savage River) Agreement Act 1965 s 3.
Iron Ore (Savage River) Agreement Act 1965 s 4.
This may be an agreement or deed, as in the case of the Iron Ore (Savage River)

Deed of Variation Act 1990.
Hellyer Mine Agreement Ratification Act 1987 s 5; Northern Pulp Mill Agreement Act
1988 s 5; Iron Ore (Savage River) Deed of Variation Act 1990 ss 4(a), (b); Goldamere
Pty Lld (Agreement) Act 1996 s 4; Copper Mines of Tasmania Pty Ltd (Agreement)
Act 1999 s 4.
Copper Mines of Tasmania Pty Lld (Agreement) Act 1999 s 5.
Hellyer Mine Agreement Ratification Ad 1987 ss 7, 8; Northern Pulp Mill Agreement
Act 1988 ss 7, 8; Iron Ore (Sovage River) Deed of Variation Act 1990 ss 4(d)(i), (ii),
5; Goldamere Pty Lld (Agreement Act) 1996 s 6; Copper Mines of Tasmania Pty Lld
(Agreement) Act 1999 s 6 states that: 'The provisions of any law of the State arc
modified, so far as may be necessary, to give full effect to the Agreement and
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Traditional practice in WA was to approve the agreement and authorise its
implementation21 although several W A agreements were merely approved by
the ratifying legislation.22 The effectiveness of mere ratification was considered but not decided in Margetts v Campbell-Foulkes (unreported, Full
Supreme Court of W A, 29 November 1979). To remove doubts about the
effectiveness of ratifying Acts in these terms to amend existing legislation, the
State Government passed the Government Agreements Act 1979 (WA). Section
3(b) of that Act provides that
any purported modification of any other Act or law contained, or provided
faT, in [a provision of a Government agreement1 shall operate and take effect
so as to modify that other Act or law for the purposes of the Government
agreement.

More recent W A franchise agreements adopt a uniform formula which
makes it clear that the ratified agreement is intended to override existing
State laws: the agreement is ratified, its implementation is authorised and the
agreement is to operate and take effect notwithstanding any other Act or
law. Typical of the standard ratification formula included in the WA
ratification acts is that in s 4 of the Iran and Steel (Mid West) Agreement Act
1997 (WA):
1)

The Agreement is ratified.

2)

The implementation of the Agreement is ratified.

3)

Without limiting or otherwise affecting the application of the Government
Agreements Act 1979, the Agreement operates and takes effect despite any
other Act or law.

Notwithstanding the variety of approaches adopted in ratifying franchise
agreements, in most cases ratification is effective to confer legislative force on
the provisions of the agreement. 23
20-Continued
arc, except where the contrary intention appears in the Agreement, to be
construed subject to any such modification.'
21 This is the third of the categories identified by Warnick. See Chapter 6, p 62. For
example, s 3 of the Diamond (Ashton Joint Venture) Agreement Act 1981 states:
(1) The Agreement is hereby ratified.
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Title and tenure
Central to franchise agreements is the grant of an exclusive right to explore
for and exploit a State owned resource, in return for undertakings on the
part of the developer to carry out the project and to pay rent and royalty as
the price of the exploitation rights.2 4 In a small number of cases, the
exploitation rights are granted before the agreement is completed. 25
Exploitation rights are usually conferred in the form of a mining lease or
licence under the State mining legislation. However, since many of the
features of resource titles granted under the general law are unsuited to
major projects, the usual mining exploration and development titles are
modified under the franchise agreement in order to suit the cirCUlnstances of
the particular project.
A comparison of the tenure and title provisions under the general law and
those in the luining agreements reveals a consistent pattern of displacement
of the provisions of general application under the State mining Acts by tlle
specific provisions of the agreements. The agreements usually alter the
general provisions relating to the grant, term and renewal of the mining
lease, the area, the labour and expenditure conditions, the assignlnent of
interests and surrender of the mining lease. The franchise agreements
override the administrative discretion which is exercised under the mining
statutes in respect of the granting, renewal, assignment and surrender of
mining leases.
Form of title and relation to general law

Title is usually granted in the form of a mmmg lease or licence under the
general mining legislation,26 as modified by the agreement. The relationship
between the leases and the general mining legislation is most clearly
described in the WA agreements, which usually state that the mineral/ mining lease is granted under and subject to the Mining Act 1904 or
1978 (WA), except as otherwise provided in the agreement. Some agreements
additionally require the State to grant to the lessees a freehold title in
specified portions of land, either free of charge or for nominal consideration.
23-Continued

Crown in the right of a State is a party' (1982) 5 UNSWLJ 263; J Nonggorr 'The

(2) The implementation of the agreement is authorized.

22
23

In these, the ratification Act simply stated that 'The Agreement is approved.'
See: L Warnick 'State agreements - the legal effect of statutory endorsement'
(1982) 4 AMPLJ 1; Warnick above note 1; KD McDonald 'The negotiation and
enforcement of agreements with State governments relating to the development
of mineral ventures', and commentaries by R J Daugherty and E Campbcll,
(1977) 1 AMPLJ 29; E CampbeU 'Commonwealth contracts' (1970) 44 ALJ 14; E
Campbell 'Legislative approval of government contracts' (1972) 46 ALJ 217; P
McNamara 'The enforceability of mineral development agreements to which the
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24
25

26

legal effect and consequences of conferru1g legislative status on contracts' (1993)
17 UQLJ 169.
G Bates Environmental Law in Australia (4th ed) Butterworths Sydney 1995 at 135136; Warnick above note 1.
For example, in the Merlin Project Agreement Ratification Act 1998 (NT), the
mineral lease was granted on 15 June 1998 whereas the agreement was not
concluded until 12 October 1998. Similarly, in the Copper Mines of Tasmania Ply
Ud (Agreement) Ad 1999 the relevant mining leases were granted in 1995.
As to the le9,al characterisation of statutory mineral titles generally, see
M Crommelin The legal character of resource titles' (1998) 17 AMPLAJ 57 at 57.
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All but two of the Queensland agreements 27 state that the provisions of
the Mining Act 1898 or 1968 (Qld) or, where applicable, the Coal Mining Act
1925 (Qld), apply to the agreement and to the mining lease, except as far as
they are varied or modified by the agreen:ent.28 The Western AustralIan
franchise agreements grant mineral and millIng leases ,under a~d subJect to
the provisions of the Mining Act, except as otherwIse provIded by the
agreement.29 This formula appears in all agreements under the Mmmg Act
1978 and in most of those under the Mining Act 1904. From 1972 on, the
mineral or mining lease was granted under the Mining Act, subject to the
provisions of the agreement, in all agreements other than the ~ron ore
j series.30 Until 1987 the standard form lease scheduled to the Iron ore
agreements granted the lease pursuant to the ratification Act and subject to
the provisions of the agreement.3 1 Since the Iron Ore (Channar Jomt Venture)
Agreement Act 1987 (WA)32 the iron ore agreements have adopted the
formula previously used in other W A agreements.
As well as providing for the granting of special mineral leases, some
agreements require the developers to be granted a fee sImple estate ill
specified lands. Under the Iron Ore (Savage River) Agreement Act 1965 (Tas),
the fee simple title to 641 acres was to be conveyed to the lessees, upon
payment of $2.50 per acre. 33 The Hellyer Mine Agreement Ratif,catIOn Act 1987
(Tas) required the State to grant the project developer a fee sImple estate for
areas of land comprising the township of Luina.3 4 Payment for the fee sImple
estate was to be the value as agreed by Aberfoyle and the Immster or, In
default of agreement, as determined by an independent expert. 35 The Iron
Ore (Hamersiey Range) Agreement Act 1963 (WA) requires the State to grant

I
I
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Hamersley townsite lots for nominal consideration, in fee siInple or for a
reasonable term having regard to the company's requirements.3 6

Grant of title
The statutory mining regimes are characterised by the exercise of ministerial
discretion, the 'hallmark of administrative titles'. Production titles are, for the
most part, administrative titles which cannot be obtained as of right, but
depend upon the favourable exercise of a statutory power which usually
incorporates some measure of administrative discretion. 37 A common feature
of the mining agreeInents is that they bypass the exercise of ministerial
discretion in the granting of exploitation titles, thereby removing uncertainty
about whether the State will grant the mining title required for development
to proceed. 38
Under the State mining legislation a lease is granted in the discretion of
the minister, the Governor or the Governor in Council. 39 Some Acts expressly
state that the discretion is absolute. Thus, an application may be refused even
though the applicant has complied with all the requirements of the
legislation40 or, conversely, it may be allowed notwithstanding that the
applicant has failed to comply with all the statutory requirements. 41 As a
general rule, there is no obligation to give the applicant any justification or
explanation for refusal of an application. Where the general statute requires
the exercise of discretions by the minister in determining whether to grant
36

27

28

29

30
31

32
33

34
35

The Commonwealth Aluminium Corporation Pty Ltd Agreement Act 1957 (Coma1co
Agreement) and the Alcan Qld Agreement Act 1~65 do. not . ~ddress the
relationship between the Mining Act 1898 and the speCIal baux~te mmmg leases.
Aurulcun Associates Agreement Act 1975 cl 5(4); Mount Isa Mmes Agl:eement Act
1985 cl 14, Pt 11; Queensland Nickel Agreement Act 1988 cl 19, Pt Ill; Tlness Peabody
Mitsui Coal Agreement Acts 1962, 1965 cl 30; Central Qld Coal Assocwtes Agreement
Act 1968 cl 14.
For example, Nickel (Agnew) Agreement Act 1974 cI15(1); and Alumina Refinery
(Worsley) Agreement Act 1973 cl 7(1).
For example, the Diamond (Argylc Diamond Mines Joint Vent1lre) Agreement Act
1981 cl 15(1).
..
.
The lease grants the land, mines and deposits of the speCifIed .mmeral or
minerals, together with all the rights belonging to ? lessee of a mmeral lease
i111der the Mining Act or to which the lessee is entItled under the. Agreeme~t.
The exception is the Iron Ore (Tal/eYing. Peak) Agreement Act 1964 whIcl; states m
the Agreement, that applications f~r. mmeral leases sh.a11 be appro~:d upon and
subject to the provisions of the [Mmmgl Act and of thIS Agreement. cl 4(3).
Clause 15(1).
Iron Ore (Savage River) Agreement Act 1965 s 7 and Sch 1, cl 2(£).
Hellyer Mine Agreement Sch 1 cl 16(1).
Clause 16(2).
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37
38

39

40

41

Iron Ore (Hamersley Range) Agreement Act 1963 cl 9(1)(b); see also Iron Ore (Mount
Newman) Agreement Act 1964 (WA) cl 8(1)(b).
M Cromme1in 'Mining and petroleum titles' (1988) 62 ALJ 863 at 866.
For a discussion of the importance of eliminating the discretionary element from
key aspects of the regulatory process so that once exploration rights have been
grantea there is a guarantee of continuity in the case of large scale, capital
intensive development projects, see R Brown New Mining Codes: Salient Features
Proceedings of a Workshop on Promoting, Regulating and Negotiating with
Tmnsnational Corporations in the Mineral Seci"or United Nations Centre on
Transnational Corporations New York 1986.
Mining Act 1971 (SA), ss 34(1), 35(3), 35A(3); Mineral Resources Development Act
1995 (Tas), s 78; Mining Act 1978 (WA), 5 71; Mining Act 1980 (NT), s 60;
Mineral Resources Act 1989 (Qld), s 234(1).
For example Mining Act 1929 (Tas) s 42(1)(2) stated: 'The granting of any lease
under this Act shall be in the absolute discretion of the Governor, although the
applicant may have complied with all the requirements of this Act in relation
thereto.'; Mining Act 1978 (WA), s 75(6)(b) states that the minister may grant or
refuse the mining lease as he thinks fit, irrespective of whether 'the applicant
has or has not complied in all respects with the provisions of this Act'.
For example, the Mining Act 1929 (Tas) s 42(2) provided that failure to comply
with the requirements of the Act and the regulations did not necessarily debar
an applicant from obtaining a lease, if the rn.inister was satisfied that all materia I
requirements had been fulfilled, and that no person had been prejudiced or
misled by such failure. See also Mining Act 1978 (WA) s 75(6); Associated
Minerals Pty Lld v NSW Rutiie Mining Company Pty Lld (1961) 35 ALJR 296.
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mining titles, any attempt by the minister contractually to fetter his discretion
exceeds his statutory powers and is unenforceable. 42 In contrast, the
legislatively ratified agreements override the exercise of administrative
discretion. Usually the minister is required to grant a mining title to the
developers either immediately upon the agreement coming into effect, upon
application by the project developers, or upon satisfaction of certain
conditions ·precedent.

Joint Venture) Agreement Act 1981 (WA), the jOint venturers were entitled to

The displacement of ministerial discretion in the granting of mineral leases
is exemplified by the following sample of Northern Territory, South
Australian, Tasmanian and Western Australian agreements. The Mining (Gove
Peninsula Nabalco Agreement! Ordinance 1968 (NT) required the minister to
grant a special mineral lease in the terms set out in the Schedule. 43 Under
the Roxby Downs (Indenture RatificaUon) Act 1982 (SA) the minister was to
grant a special mining lease to the joint venturers, upon application within
six months of giving a Project Notice containing details of the Initial Project
and subject to surrender of certain exploration licences. 44 The Iron Ore (Savage
River) Agreement Act 1965 (Tas) required the Premier to grant a mining lease
'forthwith', upon receiving notice from the developers within six months of
the passage of the Act that they were ready to execute the lease. 45 The lease
expressly excluded the application of s 42 of the Mining Act 1929 which
provides that the granting of a lease is in the absolute discretion of the
Governor, even though the applicant may have complied with all the
statutory requirements. 46 The Goldamere Pty Lld (Agreement) Act 1996 (Tas)
required a mining lease to be granted to tile new operator of the Savage
River mine, Australian Bulk Minerals, if it had given notice that it intended
to proceed to commercial production, had lodged rehabilitation bonds and
was not otherwise in breach of its obligations under the agreement. 47 The
Hellyer Mine Agreement (Ratification) Act 1987 (Tas) required the minister to
grant a Consolidated Mineral Lease (CML) to Aberfoyle or a related nominee
company upon application, within one month of the passage of the Act. 48
The requirement under the Mining Act 1929 (Tas)49 that both Houses of
Parliament pass a resolution authorising the CML is deemed to have been
complied with,50 as are any other procedures and conditions precedent
relating to the grant of the CML.51 Under the Diamond (Argyle Diamond Mines

the grant of the mining lease, subject to certain matters being performed and
preconditions satisfied. 52

Area of lease
Under the various State mining Acts the maximum area of an individual
mineral lease was traditionally quite small, ranging from 100 to 250
hectares. 53 In recent revisions of State mining laws, the maximum lease area
has been enlarged to meet the needs of modern, large scale developments:
the Western Australian Mining Act 1978 provides for a maximum area of 10
square kilometres54 while the Queensland Mineral Resources Act 1989 (Qld)
does not prescribe limits to the area or shape of the land which may be held
under a mining lease. 55 A feature of the leases granted under franchise
agreements in all States is that they invariably cover much greater areas than
any maxiInum specified in the State mining Act.
The Queensland agreements have granted leases over much greater areas
tllan permitted or envisaged by tile mining legislation. The Mining Act 1898
(Qld) and the Coal Mining Act 1925 (Qld) specified maximum areas of 320
acres for mineral leases and 640 acres for coal mining leases respectively,
although special mineral leases and special coal mining Jeases could be
granted over greater areas, in the discretion of the Governor or the Governor
in Counci1. 56 Under the Mining Act 1968 (Qld) a mining lease could be
granted over an area of up to 130 hectares, unless the minister was satisfied
that the applicant required a greater area to ensure the effectual and

52
53

Diamond (ArgyZe Diamond Mines Joint Venture) Agreetnent cl 15.
Tasmania: Mining Act 1929 s 25: 100 hectares; Queensland: Mining Act 1968 s 24:
140 hectares; South Australia: Mining Act 1971 s 34: 250 hectares.
Australia used the Imperial system of weights and measures until 1971 when it
converted to the international or meh"ic system. Approximate conversions are:
1 mile:::::: 1.6 kilometres
1 acre:::::: 0.4047 hectares
1 square mile : : : 2.59 square kilometres

42

Cadgen Ratile (No 2) Pty Ltd v Chalk [1975] AC 520 at 533, 535 per Lord

43

The Schedule cl 4(1).

~n Imperial ton is 1016 kilograms which approximates a metric tonne of 1000
kllogram~. From D Berkman Field Geologists' Manual Monograph 9 3rd ed, The

Wilberforce.

AustralaSian Institute of Mining and Metallury Melbourne 1995 at 377-80

44

Clause 19.

45
46
47
48
49
50

Schedule 1 cl 3.
Schedule 1 cl 6(q)(iii).
Schedule 1 cl 4.5.
Hellyer Mine Agreement Sch 1 cl 14(1).
Mining Act 1929 (TaB) s 28.
Hellyer Mine Agreement (Ratification) Act 1987 (Tas) s 9.
Section s 10(1).

51

148

54
55

56

Section 73; no minimum size is prescribed, but the shape of the lease must be
rectangular.
In~t~ad, the applicant for a minmg lease is required to give reasons why a
mmmg lease of the area and shape specified should be granted: Mineral
Resources Act 1989 (Qld) ss 245(1)(c) and (i).
Mining Act 1898 s 33(4); Coal Mining Act 1925 s 11(2).
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economical mining of the area. S7 The leases granted under Queensland
agreements cover vast areas. The Thiess Peabody Mitsui Coal Agreements Acts
1962-1965 (Qld) and the Central Queensland Coal Associates Agreement Act 1968
(Qld) granted coal mining leases over areas of up to 350 square miles58 and
175 square milesS9 respectively. The consolidated mining lease granted lmder
the MIM Ltd Agreement Act 1985 (Qld) covers an area of approximately 31,970
hectares.60 The Queensland Nickel Agreement Act 1970 (Qld) permitted the
granting of Special Mineral Leases over the land comprised in the Authority
to Prospect,61 which covered a total area of 67 square miles. Huge areas were
available for grant under the Queensland bauxite mining agreements. Under
the Commonwealth Aluminium Corporation Pty Ltd Agreement Act 1957 (Qld)
Comalco was entitled to bauxite mining leases over an area of 2270 to 2770
square miles,62 the Alean Agreement Act 1965 (Qld) entitled Alcan to a special
bauxite mining lease over approximately 536 square miles of the Cape York
Peninsula bauxite field 63 and the Aurukun Associates Agreement Act 1975 (Qld)
provided for a lease area of 1905 square kilometres. The bauxite mining
agreements also required progressive relinquishment of areas held under
lease; in the Comalco Agreement reductions were to occur progressively over
a period of 20 years so that by the end of 1977 the total area did not exceed
1000 square miles. 64
A similar pattern can be observed in the WA agreements. The maximum
area of land which could be comprised within a mineral lease under the
Mining Act 1904 (WA) was 300 acres 6S for minerals while the Mining Act
1978 (WA) allows a mining lease of up to 10 square kilometres to be
granted.66 The Iron Ore agreements all greatly exceeded the maximum set by

57

Mining Act 1968 s 24.

58

Thiess Pea/Jody Mil"sui Coal Agreement cl 18.

59

Central Queensland Coal Associates Agreement P III cl 2(2); In 1965, Utah was
granted a special Coal Mining Lease over 33,457 acres south of Blackwater: 'Utah
Granted Blackwater Lease' (1965) 66 Queensland Government Mining Journal 567.
Queensland Hansard, Legis1ative Assembly, Second Reading Speech, Hon 1 J
Gibbs, 28 February 1985 at 3593.
Part Ill, cl 2(1).
Queensland Govenunent Hansard, Hon J Bjelke-Petersen at 2287. On 4 June 1965,
following several years of survey work, the first special bauxite mining lea~e was
granted to Comalco, enabling it to mine from an area of 2,000 square mIles on
the west coast of Cape York l)eninsula: 'Weipa documents' (1965) 66 Queensland
Government Mining Journal at 339.
'Alcan Agreement signed' (1965) 66 Queensland Government Mining Journal at 339.
As above, Hon J Bjelke-Petersen at 2289.
Clause 13(b). As of 1998, Comalco's Weipa special bauxite mining lease covered
2512 sq kms.
Mining Act 1904 s 50(1).
Mining Act 1978 s 73.

60

61
62

63
64
65
66
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the Mining Act 1904, granting leases covering 300 67 or 100 square miles 68 or
777 square kilometres. 69 Under the Alumina Refinery Agreement Act 1961
(WA), Alcoa of Australia was granted a 12,619 square kilometre bauxite
mining lease. The practice of granting leases over much greater areas than
specified in the mining legislation has continued under the Mining Act 1978
(WA), notwithstanding the substantial increase in the maximum lease area
which was introduced in that Act. The Western Mining Corporation Limited
(Throssell Range) Agreement Act 1985 (WA), for example, provides for a
mining lease to be granted over an area not exceeding 250 square kilometres,
or such greater area as the minister may approve.70
The area of the special mineral lease granted under the Mining (Gove
Peninsula Nabalco Agreement) Ordinance 1968 (NT) was 13,496 acres, with
provision for inclusion of additional areas at the perimeter if exploratory
drilling indicated the existence of bauxite deposits. 71
Term of lease and renewal
The usual statutory maximum term for mining leases granted under the
general State mining legislation is 21 years. Given the large scale of the
mineral reserves which are the subject of franchise agreements, mining
projects are often carried out over a several decades and this is reflected in
the extended terms of the leases granted under franchise agreements.
Agreements in all States except W A generally grant mining leases for an
initial term in excess of the maximum specified under the mining legislation.
Many leases"have initial terms of 50 years or more,72 and are renewable for
one or more further periods of 21 years. The franchise agreements bypass the
exercise of ministerial discretion in the renewal of the resource title. Most
State mining acts confer a qualified right of renewal which is subject to the
minister being 'satisfied' that the terms and conditions of the lease and the
provisions of the Mining Act have been complied with. Under the franchise
agreements, however, the lessees are typically granted a right to renewal

67
68
69

70
71
72

BHP Agreement 1964 cl 8; Iron Ore (Hamersley Range) Agreement Act 1963 cl 9(1);
Iron Ore (Cleveland Cliffs) Agreement Act 1964 cl 8(1); Iron Ore (Mount New111an)
Agreement Act 1964 (WA) cl 8(1).
Iron Ore (Wittenoom) Agreement Act 1972 cl 8(1); Iron Ore (Goldsworthy-Nimingarra)
Agreement Act 1972 cl 9(1).
Iron Ore (McCamey's Monster) Allthorizatiell1 Agreement Act 1967 cl 11(1); Iron Ore
(Murchison) Agreement Authorization Act 1973 cl 12(1); Iron Ore (Yandicoogina)
Agreement Act 1996, Sch 1, cl 11(2).
Clause 15(1).
The Schedule, cl 6(2).
BHP Company's Indenture Act 1937 (SA); BHP Company's Steel Works Indenture Act
1958 (SA); Raxby Downs (IndC11ture Ratification) Act 1982 (SA); Mines (Aluminium
Agreement) Act 1961 (Vie); Rundle Oil Shale Agreement Act 1980 (Qld); Mount Iso
Mines Ltd Agreement Act 1985.
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which is not dependent on the favorable exercise of ministerial discretion or
upon ministerial 'satisfaction'.73
Among the Queensland franchise agreements all but one have granted
leases for an initial term which greatly exceeded the 21 year maximum
stipulated by the Mining Acts of 189874 and 1968,75 The Queensland
agreements grant leases for periods of 84/6 50,77 42 78 and 35 years.79 The
exception was the Thiess Peabody Mitsui Coal Agreements Acts 1962-1965 (Qld)
under which coal mining leases were granted for an initial term of 21
years,So the same as the maximum under the Coal Mining Act 1925 (Qld).81
Two of the Queensland bauxite mining agreements, the Commonwealth
Aluminium Corporation Pty Lld Agreement Act 1957 (Qld) and the Alcan
Agreement Act 1965 (Qld) granted mining leases for initial terms of 84 years. 82

The three SA indentures all granted mineral or mining leases for 50
years,S5 compared to the statutory maximum of 21 years. 86 In addition to an
initial term of 50 years, the Roxby Downs (Indenture Ratification) Act 1982 (SA)
provides for automatic extensions of the lease for periods of up to 50 years. S7
The Hellyer Mine Agreement Act 1987 (Tas) granted a Consolidated Mineral
Lease for an initial term of 21 years88 with automatic extensions, on the same
terms and conditions, for further periods of 21 years unless the lessee notifies
the minister at least one year in advance of the expiration date that the
extension is not required. 89 The Mining (Gove Peninsula Nabalco Agreement)
Ordinance 1968 (NT) granted, a special mineral lease for an initial 42 year
term, renewable for one further term on the SaIne terms and conditions. 90

Both agreements provide for renewal of the mining leases, upon application
by the mining company within the last two years of the initial term, for a
further 21 years on the same terms and conditions except for rent and
royalty. Thus, both agreements effectively provide for a term of 105 years. 83
After expiration of the extended term the lease continues until determined by
either party giving two years' notice to the other party.84

In contrast to other States, only three W A mining agreements grant leases
for terms which exceed the 21 year statutory maximuin.91 However, while
the WA agreements generally grant leases for an initial term of 21 years they
grant renewal rights for successive periods of 21 years. 92 Under the Mining
Act 1904 (WA) a lessee had a right of renewal for a further period of 21
years. 93 The Mining Act 1978 (WA) gives the lessee the option of renewing
for one further tenn of 21 years;94 subsequent renewals for successive terms
85

86

73
74
75

For example, in the BHP Company's Indenture Act 1937 the lessees were granted a
right of renewal for periods of 21 years; the Mining Act allowed renewals of up
to 21 years, on due performance of the conditions of the lease.
Mining Act 1898 (Qld) s 33(2).
Mining Act 1968 (Qld) s 25(1). Note that the Mineral Resources Act 1989 (Qld)
does not set a maximum initial term for a mining lease. The Governor in
Council may, on the recommendation of the minister, approve an initial term for
any period nominated in the application: Mineral Resources Act 1989 (Qld),

ss 245(1), 284(1).
76

77
78

79
80

81
82

83

84

Comalco Agreement Act 1957 cl 8(a); Alean (Queensland) Agreement Act 1965 cl 8.
Rundle Oil Shale Agreement Act 1980 Pt 11 cl 4(4); Mount Iso Mines Lld Agreement
Act 1985 Pt 11 cl 4(1).
Central Queensland Coal Associai"es Agreement Act 1968 Pt In cl 1(2); Aumkun
Associates Agreement Act 1975 Pt III cl 3.
Queensland Nickel Agreement Act 1970 Pt III cl 2(2).

87

88
89
90
91

Clause 23.
Section 11(3).
The Special Bauxite Mining Lease (ML7024) was issued on 3 June 1965 for an
initial term of 84 years commencing on 1 January 1958 and expires in 2041. with
Comalco having an option of renewal for a further 21 years (that is, to 2062);
thereafter it runs until termination by either party on two years' notice.
The effective 105 year term of the Comalco Agreement was highlighted by the
Hon E Evans, Minister for Development, Mines and Main Roads when the Bill
was introduced into parliament. See Queensland Hansard, Legislative Assembly,
28 November at 1410. The Special Bauxite Mining Lease under the Comaleo
Agreement Act 1957 (Qld) was issued on 3 June 1965 as ML7024.
Comalco Agreement Act 1957 cl 12; Alcan Queensland Agreement Act 1965 cl 11.
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92

93

94

BHP Company's Indenture Act 1937 cl 3; BHP Company's Steel Works Indenture Act

1958 cl 5(2); Roxby Downs (Indenture Ratification) Act 1982 cl 19(2)(a).
Mining Act 1930 (SA) s 52(3); Mining Act 1971 (SA) s 38(1).
The method of calculating the extensions is as follows: during the eighth last
year of the initial or extended period of the Special Mining Lease, the joint
venturers calculate the expected life of the mme and if it is greater than
40 year~, t~e lease is automatically extended for a further period of 50 years on
the expIratIon of the current period, but if the expected life is less than 40 years,
the lease is extended for the period of expected life plus 10 years: cl 19(2)(b).
TI,e Mining Act 1971 s 38(2), (3) provides that the holder of a mining lease is
entitled to renewal for a further term not exceeding 21 years, as determined by
the minister, subject to compliance with the Act and the terms and conditions of
the lease.
Hellyer Mine Agreement Sch I cl 14(2).
Schedule I cl 14(3).
The Schedule, cl 4(1).
The Mining Act 1904 s 53 and the Mining Act 1978 s 78(1)(a) provide for an
initial maximum term for a mineral or mining lease of 21 years. The exceptions
are found in BHP Company's Steel Industry Agreement Act 1952 which extended
the term of certain mineral leases already held by the lessees for a term of
50 years (cll 4(h), (i)) and BHP Company's Integrated Steel Works Agreement Act
1960 which grants a mineral lease for 50 years (cl 7(1)). The Iron Ore (Channar
Joint' Venture) Agreement Act 1987 grants a 30 year lease and excludes the
operation of the provisions of the Mining Act 1978 dealing with the term and
renewal of mining leases (cl 15(2)).
For example, Iron Ore (Hamersiey Range) Agreement Act 1963 cl(1)(a); and Mineral
Sands (Allied Eneabba) Agreement Act 1975 cl 15(2); Diamond (ArgIjle Diamond
Mines Joint Venture) Agreement, cl 15(2).
Section 53.
Section 78(1)(b), as amended by the Mining Amendment Act 1985 (WA)
(No 100/1985); prior to this amendment s 78(1) of the Mining Act 1978 did not
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of up to 21 years may be granted in the discretion on the minister.95 The
majority of W A agreements provide for successive renewals as of right for
further periods of 21 years, on the same terms and conditions, exercisable at
the election of the lessee. 96 The right of renewal may be limited by the
stipulation of the number of times it may be exercised or the maximum total
period during which the lease (initial and renewed) may remain in force. 97

Resource exploitation rights and rights of possession
The lessees arc granted extensive resource exploitation rights under the
franchise agreements. The general mining acts granted mining leases only in
respect of a specified mineral or group of minerals and extracting minerals
other than those specified was an offence which could result in forfeiture of
the lease. 98 However, under the franchise agreements, the mining lease is
commonly granted in respect of all minerals in the leased area. 99 An issue
which has assumed greater significance in the context of native title is
whether the holder of a resource title can exclude others from the land which
is the subject of the lease or other title. IOO Mining leases granted under the
State mining Acts confer upon the lessee a right of exclusive possession over
the leased area for mining purposes,lDl but the State usually reserves some
94-Continued
give the lessee a right of renewal and all renewals were in the minister's
discretion.
Sections 78(1), (2).
For example, Diamond (Argyle Diamond Mines Joint Venture) Agreement Act 1981
cl 15(3).
97 Shark Bay Solar Salt Industnj Agreement Act 1983 cl 5(3)(a) - maximum of
63 years; Evaporites (Lake McLeod) Agreement Act 1967 cl 8(1)(a)(iv) - ma~imum
of 63 years; Alumil10 Refinery (Worsley) Agreement I1ct 1973 cl 7(6) - nght of
renewal for two further terms each of 21 years.
98 For example Mining Act 1968 (Qld) s 21(1).
99 For example, the Consolidated Mineral Lease granted under the Hellyer M.ine
Agreement Ratification Act 1987 (Tas) is in respect of all minerals: Hellyer Mme
Agreement Sch 1 cl 14(1). 'Minerals' has the same meaning as under s 2(1) of
the Minin~ Act 1929 (Tas): Sch 1 cl l.
100 M Crom;ne1in 'State agreements: Australian trends and experience' [19961
AMPLA Yearbook 328 at 334.
101 For example, a mining lease under the Mining Act 1978 (WA) authorises
exclusive occupation of the lease area for a certain term, for mining purposes:
Mining Act 1978 ss 85(2), (3). The operation of s 85 was considered by Lee J in
Ward v WA (1998) 159 ALR 483: 'It is confirmed by s 85 of the Mining Act 1978
(W A) that a mining lessee is given possession of land (which may include
freehold land) for mining purposes, namely, to extract from that land minerals
vested in the Crown .... The right to mine is exclusive in respect to the land to
which it is granted. The possession granted to a lessee under a mining lease is
limited, both in time and purpose. It remains a mining tenement for the
extraction of minerals, by definition a finite operation, requiring removal of the
mining equipment and rehabilitation of the land at the completion of the mining
project.'
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rights of access for various purposes including exploration for and
production of other resources lO2 Most of the WA agreements, for example,
provide that the lessee is to permit the State and third parties to have access
to and to pass over the mineral lease, provided the operations of the lessee
are not materially or unduly prejudiced or interfered with.1 D3
However, some agreements go beyond merely granting exclusive rights to
exploit the resources contained within the lease and grant the lessee
extensive rights approaching entitlement to exclusive possession of the leased
area or part of it.1 04 Restrictions on access are usually justified on grounds of
security or safety. The Rundle Oil Shale Agreement Act 1980 (Qld) gave the
developers exclusive possession within the boundaries of the mining lease,
subject to limited rights of access for inspection purposes and to rights of the
Crown in relation to forest products. 105 The special mining lease under the
Roxby Downs (Indenture Ratification) Act 1982 (SA) grants the lessees exclusive
rights of entry upon and occupation of the leased area as well as the
exclusive right to mine, subject to certain prospecting and auning rights for
opal in the Andamooka Precious Stones Field.106 Warnick comments:
Presumably the grant of exclusive rights of possession strengthens the right of
the joint venturers under the Roxby Downs Indenture to control access to and
from the mining lease and particular installations on it. ... The right of
exclusive possession may make the action of trespass available to the joint
venturers to protect themselves against indirect interference with mining
operations arising from unauthorised entry on the leased land. 107

95
96

154

102 Cronunelin above note 100 at 335. See for example, Mining (Gove Peninsula
Nabalco Agreement) Ordinance 1968 (NT) 5ch 1 Special Mineral Lease, Recitals;
McArthur River Project Agreement Ratification Act 1992 (NT) cl 7(3); Comalco
Agreement Act 1957 (Qld), cl 56; Alcan Associates Agreement Act 1975 (Qld) cl 9;
Central Queensland Coal Associates Agreement I1ct 1968 (Qld) Pt III cl 19;
Queensland Nickel Agreement Act 1988 (Qld) Pt III cl 16; Aurulcun Associates
Agreement Act 1975 (Qld) cl 20.
103 See for example, Iron Ore (Mount Newman) Agreement Act 1964 (WA) cl 9(2):
Tlu'oughout the continuance of this Agreement, the Company shall (g) allow the State and third Parties to have access (with or without stock
vehicles and rolling stock) over the mineral lease (by separate road route
or railway) PROVIDED THAT such access over shall not unduly prejudice
or interfere with the Company's operations hereunder.
See also Diamond (Argyle Diamond Mines Joint Venture) Agreement Act 1981 (WA)
cl 15(4).

104 Roxby Downs (Indel1ture Ratification) Act 1982 (SA) cl 19(6); Hellyer Mine Agreement
Ratification Act 1985 (Tas) Sch 3 Am1exure One, cl 7; Rundle Oil Shale Agreement
Act 1980 (Qld) Pt II cl 4(8).
105 Pt II cl 4(8).
106 Clause 19(6).
107 L Warnick 'The Roxby Downs indenture' [1983] AMPLA Yearbook 33 at 53.
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Under the Hellyer Mine Agreement Ratification Act 1987 (Tas) the lessees
were granted exclusive rights of entry upon and occupation of the lands in
the leased area, subjcct to access by employees of the State, State
instrumentalities or local government authorities in performance of their
statutory duties and third party rights existing at the commencement date of
the lease.1 0S

the agreement, the labour and expenditure provisions of the Coal Mining Act
1925 (Qld) were excluded from applying to the special coal mining leases. 116

Labour and expenditure conditions

With few exceptions l09 the agreements exempt the lessees from compliance
with the standard labour and expenditure covenants which are included in
mining leases granted under the State mining Acts. The standard form
covenants are generally replaced in the franchise agreements with specific
provisions relating to labour, expenditure and production. Failure to comply
with these provisions renders the lease subject to termination at the option of
the State.
Queensland practice has been to treat the expenditure of a specified sum
of money or compliance with production targets as being the equivalent to
fulfilling the labour conditions prescribed under the Mining Act 1968 (Qld).110
The Queensland Nickel Agreement Act 1970 (Qld) exempted the lessees from
complying with the labour and expenditure conditions under the Act,
providing they carried out the terms of the agreement,111 The Rundle Oil
Shale Agreement 1980 (Qld) provided that compliance with certain specified
levels of extraction and production of shale oil was to be regarded as
sufficient compliance with the prescribed labour conditions. 1I2 Labour and/or
expenditure covenants were also required to be included in coal luining
leases granted under the Coal Mining Act 1925 (Qld)113 The Thiess Peabody
Mitsui Agreement Acts 1962-1965 (Qld) specified an alUmal production targct
to be achieved by the lesseel14 and the Central Queensland Coal Associates
Agreement Act 1968 (Qld) set production levels for each of the mines within
the special coal mining lease as well as the amount to be spent in connection
with working the lease. 115 Provided the companies carried out the terms of

108 Consolidated Mineral Lease, Annexure One, cl 7.
109 BHP Company's Indenture Act 1937 (SA) cl 5; BHP Company's Steel Works Indenture
Act 1958 (SA) cl 11; Hellyer Mine Agreement Ratification Act 1985 (Tas) Sch 3
Consolidated Mineral Lease.
110 The Mining Act 1968 (Qld) s 30 prescribed the labour conditions generally
included in mining leases unless the minister granted the lessee a total or partial
exemption. See Queensland Mining Guide, Department of Minerals and Energy,
1976 at 116.
111 Part III cl 19.
112 Part IT cl 14.

113 Section 14(1).
114 Clause 28.
115 Part III cl 13(1), (2).

In WA, the Mining Act 1978 (WA) sets out the covenants to be contained
in every mining lease,117 including an expenditure condition requiring the
lessee to comply with the prescribed annual expenditure obligations118 unless
an exemption has been obtained. 11 9 Failure to comply with the prescribed
expenditure conditions renders a lease liable to forfeiture,120 although total or
partial exemption may be granted for up to five years.1 21 It has been
standard practice in all W A franchise agreements entered into since the
Mining Act 1978 (WA) came into force to exempt the lessees from compliance
with the expenditure covenants. 122

Surrender
Most of the agreements permit the lessee to surrender part or all of the lease
without first obtaining the consent of the Governor or minister, as required
under the State mining Acts. The Queensland Mining Acts of 1898 and 1968
permitted a lessee to surrender all or part of the interest in a mining lease if,
in the opinion of the minister, the lease covenants and conditions had been
reasonably fulfilled and all sums payable in respect of the lease up to the
date of surrender had been paid.1 23 However, all three Queensland bauxite
mining agreements gave the lessees the right to surrender, at any time, the
whole or any part of the land comprised in a special bauxite mining lease.124
Similarly, under the Roxby Downs (Indenture Ratification) Act 1982 (SA) the
joint venturers may surrender all or any part of the land (of reasonable size
and shape) in the special mining lease upon giving the minister three
months' notice of their intention to do so.125 By contrast, under the Mining
116 Thiess Peabody Mitsui Agreement Acts 1962-1965 (Qld) cl 30; Central Queensland
Coal Associates Agreement Act 1968 (Qld) Pt III cl 14.
117 Mining Act 1978 (WA) s 82(1); Mining Regulations 1981 regs 27, 28.
118 Mining Act 1978 (WA) s 82(1)(c); Mining Regulations 1981 rog 31(1).
119 A certificate of exemption may be granted to the holder of a mining lease, totally
or partially exempting the lease from the relevant expenditure conditions, up to
an amOlmt not exceeding that required to be expended in a five year period:
Mining Act 1978 (WA) ss 102, 102(1)(b), 102(7).
120 Mining Act 1978 (WA) ss 98, 99(1).
121 Mining Act 1978 (WA) ss 102, 103.
122 For example, Diamond (Argyle Diamond Mines joint Venture) Agreement Act 1981
(WA) cl 15(3).
123 Mining Act 1898 (Qld) s 44(1); Mining Act 1968 (Qld) s 39(1); Under the Mineral
Resources Development Act 1989 (Qld), the holder of a mining lease may surrender
the lease or part of it with the minister's consent: s 309(1), (4). The minister may
accept a surrender only if the minister is satisfied that the land has been
satisfactorily rehabilitated: s 309(5).
124 Comaleo Agreement Act 1957 (Qld) cl 57(a); Alcan Queensland Agreement Act 1965
(Qld) cl 47(0); AUl'ukul1 Associates Agreement Act 1975 (Qld) cl 10(1).

125 Clause 8.
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Act 1971 (SA) the minister exercises a discretion in deciding whether to

company of which the Joint venturer is a subsidiary, provided that the
minister is satisfied that such subsidiary is capable of discharging the
financial and other obligations for which it becomes responsible. 132

consent to the surrender of a lease. 126

Transfer, sublease and mortgage
Since the rights granted under a mining agreement constitute an important
part of the assets of a major resource development project, assignment and
encumbrance of those interests is permitted on a less restrictive basis than is
possible under the general mining laws.1 27 The State mining Acts usually
impose restraints on dealings with resource titles,128 typically requiring the
consent of the minister or Governor for any transfer, assignment, sublease Of
encumbrance of the lease.1 29 The franchise agreements, however, often permit
the lessees, as of right, to assign, mortgage, charge, sublet or dispose of their
interest under the agreement to an associated Company or to appoint an
associated company to exercise their powers and functions pursuant to the
agreement. Several agreements permit the lessees, as of right, to mortgage,
charge or otherwise encumber their interest under the agreement in favour of
any other person.
The joint venturers in the project established under the Roxby Downs

(Indenture Ratification) Act 1982 (SA), may as of right:
(a)

assign, mortgage, charge, sublet, or dispose of their interest under the
Indenture to another Joint venturer;

(b)

mortgage, charge or otherwise encumber their interest in favour of any
other person; and

(c)

appoint an associated company to exercise their powers, functions and
authorities under the Indenture. 130

With the consent of the minister (subject to conditions but not to be
unreasonably withheld) a Roxby Downs Joint venturer may assign, sublet or
otherwise dispose of its interest under the indenture to a person or company
other than a subsidiary, and may appoint any person or company (other than
a subsidiary) to exercise its powers, functions and authorities 131 With the
consent of the minister, a Joint venturer may assign, sublet or dispose of its
interest under the indenture to any of its wholly owned subsidiaries or of a

Under the Hellyer Mine Agreement Ratification Act 1987 (Tas) Aberfoyle
may, as of right, mortgage, charge or encumber its right, title and interest
under the agreement in order to raise finance for the Hellyer Project. 133 It
may also as of right assign, transfer, sublet or dispose of its right, title and
interest under the agreement to any of its related companies, provided that
the subsidiary or related company executes a deed covenanting that it will
re-assign or transfer such right, title or interest upon ceasing to be a related
company.1 34 With the prior written consent of the minister, which is not to
be unreasonably withheld, Aberfoyle may assign, transfer, sublet or dispose
of its right, title and interest under the agreement to ,any other party.135
Upon completion of an assignment, Aberfoyle is released from any further
liabilities and obligations in respect of the right, title and interest assigned
and these are assumed by the assignee.1 36
In the Northern Territory, the Mining (Gave Peninsula Nabalco Agreement)
Ordinance 1968 (NT) prohibited the transfer, assignment or charging of the

mineral lease without the minister's written consent. 137
By contrast, the recent Territory agreements make it clear that the
company can mortgage, charge or encumber the mineral lease, and the
minister must consent to that mortgage, charge or encumbrance for the
purposes of the Mining Act 1980 (NT).138 The company's rights or obligations
under the agreement cannot be assigned without the prior consent of the
Northern Territory Government, but that consent is not to be unreasonably
withheld. 139

129 For example, Mining Act 1929 (Tas): s 48 (amalgamation), s 49 (transfer of
leases), s 49A (subletting); Mil1eral Resource Development Act 1995 (Tas), ss 93(1),
94; Mining Act 1980 (NT), ss 173(1), (2)(a)(ii); Mining Act 1968 (Qld), s 37(1);
Mineral Resources Act 1989 (Qld), s 300(1); Mining Act 1971 (SA), ss 83(1), (2).
130 Clause 36(1)(a).
131 Clause 36(1)(b).

132 Clause 36(1)(c). On 8 May 1987, BP Australia Lld and BP Exploration Operating
Co Pty Ltd assigned all of their respective interests to BP Minerals (Roxby
Downs) Pty Ltd, which in turn on 31 March 1993 assigned all its interest to
Olympic Dam Corporation: Recitals, Roxby Downs (Indenture Ratification)
(Amendment of Indenture) Act 1996 (SA).
133 Hellyer Mine Agreement Sch 1 cl 2S(1)(a); If Aberfoyle exercises its rights under
cl 25(1)(a), then cl 26, dealing with the position of the mortgagee, applies.
134 Schedule 1 cl 25(1)(b).
135 Schedule 1 cl 2S(1)(c).
136 Schedule 1 cl 25(2).
137 Section 7 and the Schedule cl 16.
138 McArthur River Project Agreement Ratification Act 1992 (NT) cl 10(2); Mt Todd
Project Agreement Ratification Act 1993 (NT) cl 13(2); Merlin Project Agreement
Ratification Act 1998 (NT) cl 12(2) and (3).
139 McArthur River Project Agreement Ratification Act 1992 (NT) cl 10(1); Mt Todd
Project Agreement Ratification Act 1993 (NT) cl 13(1); Merlin Project Agreement
Ratification Act 1998 (NT) cl 12(1).
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126 Mining Act 1971 (SA) s 82; Mining Regulations reg 51.
127 J Naughton 'Project financing' in Mallesons Stephen Jaques Australian Finance Law

LBC Information Services Sydney 1999 at 266.
128 M Crommelin above note 22.

MINING AGREEMENTS

Fiscal arrangements
The franchise agreements contain provlsJOns dealing with the collection of
rental, royalty, and stamp duty by the State. Fiscal arrangements vary widely
and often reflect the respective responsibilities of the State and the developer
in providing the cost of project infrastructure140 and the developer's
corrunitments regarding downstream processing of minerals prior to export. 141 Relatively low levels of rent and royalty have been a feature of
Australian mining law since the 1850s. In 1987-88, for example, the average
royalty paid by mining companies was less than 4 per cent of turnover.142
Low royalty rates have usually justified as being necessary in order to attract
foreign capita11 43 and to ensure that spending on exploration continues at a
high leveJ.144
Part of the explanation for low royalties rates is the emphasis that State
Governments and the mining industry have placed upon the indirect benefits
of mining to the Australian economy.1 45 In defending the low unit royalty
initially payable under the Central Queensland Coal Associates Agreement Aa
1968 (Qld) - five cents per ton on locally processed ore and 10 cents on
exports - the Queensland Government emphasised the contribution made by
the mining companies in terms of 'additional employment, community
services and increased prosperity' and the 'snowballing effect' of such
developments on the local economy.1 46 From the viewpoint of State
Governments, one of the more significant benefits flowing from large mining
projects, especially those located in sparsely populated and inhospitable
regions, has been that the development of the infrastructure required for the
mine opens up remote areas of the State for further settlement. 147 As an
example, Ross Fitzgerald explains the generous conditions extended to
Comalco in the Comalco Agreement Act 1957 (Qld) on the basis of the Nicklin
140 Crornmelin above note 100 at 336.
141 For example, in the Comalco Agreement Act 1957 (Qld), the initial rates of rent and
royalty were very low as the Queensland Government was most concerned with
encouraging Comalco to construct an aluminium smelter in the State:
Queensland Parliamentary Debates, Commonwealth Aluminium Corporation Pty
Ltd Agreement Bill debate, 28 November, 1957, at 1410-2.
142 Economic Planning Advisory Council (Australia) Managing Australia's Natural
Resources (No 49) AGPS Canberra 1992 at 50.
143 L Uoyd The Sources and Development of Australian Mining Law unpublished PhD

thesis ANU 1966 at 477, 478-479.
144 There is some evidence to suggest that increasing the rates of royalty leads to a
reduction in expenditure on exploration: EPAC Managing Australia's Resources

AGPS Canberra 1992 at 51-52.
145 Lloyd above note 143 at 479.
146 Queensland Parliamentary Debates 6 Oct 1970 at 1476 and 22 Oct 1970 at 1269
cited in B Galligan 'Federalism and resource development in Australia and

Canada' (1982) Australian Quarterly 236 at 240.
147 D Mercer A Question of Balance: Natural Resources Conflict in Australia (3rd ed)

Federation Press Sydney 2000 at 219.
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Government's anxiety to attract industry to the far north of Queensland.1 48 A
1991 Report of the Centre for International Economics pointed out that
mining and mineral processing had a multiplier effect of 2.7 (that is, l.7 extra
jobs are generated for everyone mining job) and since 1967 were responsible
for 176,000 jobs, contributed A$31 billion to gross domestic product, and had
built 25 new towns,149 12 new ports,150 20 major airfields and 1900
kilometres of railway lines.1 51 Nevertheless, growing dissatisfaction with the
low royalties paid by mining companies led to a greater scrutiny of the fiscal
aspects of mining in the 1970s and early 1980s.152 State concerns about
increasing their share of the economic rent 153 earned by the minerals
industry resulted in revision of royalties payable under franchise agreements. 154
While ownership of minerals within their boundaries provides the States
with the opportunity to collect the economic rent, in devising the financial
arrangenlents under franchise agreements the State and Territory Governments arc constrained by the provisions of s 90 of the Constitution which
gives the Commonwealth Parliament exclusive power to impose duties of
customs and exdse.1 SS The States are permitted to collect economic rent frmu
the developers of the resource but are are constitutionally barred from
levying taxes. Crommelin explains that
Section 90 requires that any royalty regime operates as a mechanism for
payment of the price fa]' acquisition and exercise of the rights to produce the
mineral and petroleum resources, rather than as a tax upon the production of
those resourccs. 156

148 R Fitzgcl'ald From 1915 to the early 1980s: A Fiislory of Queensland University of
Qucensland Press Brisbane 1984 at 304-305.
149 Major regional cities such as Broken Hill, Mt Isa and Gladstone owe their
existence largely to mining and minerals processing developments and in many
isolated areas mining towns arc the only settlements: Mercer above note 147 at

207.
150 Some 13 ports, including Port Kembla, Weipa, Dampier and Gove, are totally
dependent on mineral exports: Mercer above note 147 at 207.
151 D Vincent and A Stoeckel Securing Sustainable Development Centre for International Economics Canberra 1991 cited in Mercer above note 147 at 219.
152 See T M Fitzgerald The Contribution of the Mineral Industry to Australian Welfare
Australian Government Publishing Service Canberra 1974; R Garnaut and A
Clunies-Ross Taxation of Mineral Rents Clarendon Press New York 1983.
153 Economic rent is 'tlle difference between the revenue derived from production of
a natural resource and all costs necessarily incurred in its production': M
Crommelin Resources Law and Public Policy Centre for Research on Federal
Financial Relations Australian National University 1983 at 9.
154- D Barnett 'The minerals industry in Australia' in B McKern and P Koomsup The
Minerals Industries of ASEAN and Australia: Problems and Prospects Allen & Unwin
Sydney 1988 at 131.
155 Crommelin above note 100 at 336. See Chapter 6 'The legal context of mining
agreements' at the section entitled 'Commonwealth's excluslve powers' p 71.
156 Crommelin above note 100 at 337.
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If the economic rent collected by the State is the price paid by the
developer to acquire and exercise the rights to exploit the government owned
resource and not a tax upon the production of the resource, it will not be
considered to be a duty of excise. Of most significance is the link between
the grant of the resource title and the obligation to pay the consideration.
The more tenuous that link, the more likely it is that the charge imposed by
the State will be regarded as an excise duty rather than the sale price of the
right to exploit the resource,157

The relationship between the passing of ownership in minerals and the
payment of royalty is most clearly stated in the South Australian Mining Act
1971, which provides (s 18) that 'the property in minerals shall pass to the
person by whom the minerals are lawfully mined upon, and in consideration
of, payment of royalty or, if royalty is not payable in respect of the minerals,
upon recovery of the minerals'.

Rent
Rent is payable under the franchise agreements either at a specified annual
sum or an amount per acre Of hectare, or at the rate prescribed by the
general law. Older agreements often specified an annual sum or an amount
per acre or hectare to be paid in rental,158 but in more recent agreements
rent is usually payable at the rate prescribed by the general legislation.1 59
The Comalco Agreement Act 1957 (Qld) provided very generous rentals
when compared with the standard annual rent of $1 per acre charged for
other mining projects. For the first five years of the project, rent was payable
at the rate of $4 per square mile, increasing to $8 per square mile for the
next 10 years and then to an amount of $30 to $40 per square mile for the
remainder of the lease,160 By comparison, under the Mining Act 1898 (Qld),
the rental payable per square mile would have been $640 per year. The
Roxby Downs (Indenture Ratification) Act 1982 (SA) and the Hellyer Mine

157 Crommelin 'Resources law and public policy' (1983) 15 WALR 1 at 7-8.
158 BHP Company's Steel Works Indenture Act 1958 (SA) specified a rental of $24,000
per annum: cl 14; The Iron Ore (Savage River) Agreement Act 1965 (Tas) required
the lessees to pay rental of $5796 per annum: Sch 1 cl 4(a); Iron Ore (Hamersley
Range) Agreement Act 1963 (WA) set a rental of 35 cents per acre of land within
the mining lease.
159 See the Uranium (Yeelirrie) Agreement Act 1978 (WA) which provides for rent to
be paid at the rate prescribed in the Mining Act: cl 21(1). To similar effect are
the Diamond (Argyle Diamond Mines Joint Venture) Agreement Act 1981 cl 15(1)
requiring rent to be paid at the rate specified under Mining Act 1978; the Merlin
Project Agreement Ratification Act 1999 (NT) cl 5(1) subjects the company to the
payment of rent under the general legislation.
160 Clause 14.

162

Agreement Ratification Act 1987 (Tas) provide for payment of rent at the rate
prescribed for mineral leases under the State mining Act.J6J
Royalty
Franchise agreements have often established a special royalty regime geared
to the particular project rather than levying the royalty prescribed by the
State mining Acts. There are three main types of mineral royalties, which are
used alone or in combination:

•

unit royalties - based on the unit of production;

•

ad valorem royalties and

•

profit royalties - based on various definitions of profit. i62

calculated as a percentage of the value of output;

In many of the older agreements, unit royalties were levied on the volume
of output, with a higher rate applying to minerals exported in raw form as a
financial incentive to carry out local processing. For the large open cut coal
mining operations established in central Queensland in the 1960s, royalty on
coking coal was initially payable at the low rate of five cents per ton.1 63 The
Iron Ore (Savage River) Agreement Act 1965 (Tas) excluded the application of
the royalty provisions of the Mining Act 1929 (Tas)164 and replaced them
with a royalty of 15 cents per ton up to 60 million tons and thereafter at a
rate of up to 30 cents per ton.1 65 The Mining (Gave Peninsula Nabalco
Agreement) Ordinance 1968 (NT) provided for a volume royalty payable at an
initial rate of 20 cents per ton on bauxite mined and treated in Australia. As
an incentive to carry out processing locally, the royalty on bauxite exported
in raw form was 30 cents per ton. 166
161 Roxby Downs Indenture cl 19(5); Hellyer Mine Agreement 1987 Sch 3 Consolidated Mineral Lease.
162 For a summary of the types of royalties traditionally used in Australia up to the
early 1980s, see R Garnaut and A Cltmies-Ross Taxation of Mineral Rents
Clarendon Oxford 1983 at 248-57.
163 Tltiess Peabody MUsui Coal Agreements Acts 1962-1965 (Qld) cl 25; Central
Queensland Coal Associates Agreement Act 1968 (Qld) Pt 111 cl 10(1). Since 1974 in
Queensland, royalties have been payable at the rate prescribed by regulations
made under the mining legislation: Mining Royalties Act .1974 (Qld). The bauxite
franchise agreements required payment of royalty at the generally applicable
volume royalty rates prescribed by regulations under the Mining Act: Comalco
Agreement Act 1957 (Qld) cl 22(a); Alcan Agreement Act 1965 (Qld); Aurukun
Associates Agreement Act 1975 (Qld).
164 Mining Act 1929 (Tas) s 30 insofar as it related to royalties on iron bearing
substances and products: Iron Ore (Savage River) Agreement Act 1965 (Tas) Sch 1
cl 6(q)(ii).
165 Iron Ore (Savage River) Agreement Act 1965 (Tas) Sch 1 cl 4(b).
166 Sch 1 Special Mineral Lease cl 3(b). See also Nickel Refinery (Wesl'ern Mining
Corporation) Act 1968 (WA) cll 3(1), (2), 5(a), (b) and 9(1).
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Ad valorem royalties, levied as a percentage of the value of output, later
largely replaced volume or specific royalties although in some Western
Australian agreements volume royalties have continued to be llsed in
conjunction with ad valorem royalties. The Iron Ore !Hamersley Range)
Agreement Act 1963 (WA) provided for payment of royalty on all iron ore
and iron ore concentrates produced from the mineral lease at various rates
based on either volume or value. An ad valorem royalty, based on f.o.b.
revenue, was payable on direct shipping ore at 7.5 per cent and fine ore at
3.75 per cent, while a volume royalty of 15 cents per ton applied to 'fines',
iron ore concentrates and locally used ore. All other iron ore was subject to
an ad valorem royalty at the rate of 7.5 per cent of the f.o.b. revenue. The Iron
Ore !Channar Joint Venture) Agreement Act 1987 (WA) uses ad valorem royalties,
with a back up provided by minimum volume royalties, as well as an
additional volume royalty. On direct shipping ore, fine ore and 'fines',
royalty is payable at the rate of 7.5 per cent of the f.o.b. revenue, provided
that royalty is not to be less than 59 cents per tOlme. 167 From March 1992 the
joint venturers were to pay an 'additional rental' in the form of a volume
royalty of 24.6 cents per tonne on all iron ore in respect of which royalty is
payable.!68

by that means is less than 7.5 per cent of the f.o.b. revenue for that year or
there is no above zero profit, the joint venturers are to pay a minimum
royalty payment equal to 7.5 per cent of the f.o.b. revenue for that year. The
agreement provides for an additional royalty to be paid if the Argyle project
joint venturers fail to observe their further processing obligations,l72 although
the minister may release the joint venturers from the obligation to pay the
increased royalty.!73 The method of calculating the profit based royalty may
be reviewed if either party gives notice that it regards the method of
calculation as unfair, inequitable or unworkable.1 74 Any dispute arising from
any such review is to be referred to arbitration.1 75

Later franchise agreements have incorporated profit based royalties, which
take the profits generated by the project into account in royalty calculation.!69
The shift to profits based royalties is exemplified by the Diamond (Argt)le
Diamond Mines Joint Venture) Agreement Act 1981 (WA) which calculates
royalty primarily according to profits, with an ad valorem production based
royalty as a back up.170 Royalty is payable annually at the rate of 22.5 per
cent of the 'above zero profit' for that year.171 If, however, royalty calculated
167 Clause 23(1)(a). However, if the amount ascertained by multiplying the total

The first use of a two tiered royalty structure made up of a basic royalty
(BR) and a surplus related royalty (SRR) is found in the Roxby Downs
!Indenture Ratification) Act 1982 (SA). The BR is an ad valorem royalty (AVR),
calculated at an initial rate of 2.5 per cent of the ex-mine value of the
product for the first five years of commercial production176 and thereafter at
a rate of 3.5 per cent 177 In addition to the BR, the joint venturers are
reqUired to pay a SRRl78 which cuts in when the return on funds employed
exceeds a threshold level representing returns being earned on money
invested elsewhere in the Australian economy plus a risk premium.1 79
The surplus related royalty provisions of the Roxby Downs Indenture
represent the first application of an additional profits tax in an Australian
mining agreement. The combination of ad valorem and additional profits
royalties was seen as retaining the advantages of an ad valorem royalty while
overcoming their disadvantages. In particular, it was intended to overcome
the fact that both specific and ad valorem royalties have the potential to
discourage the development of marginally efficient deposits and fail to
produce additional benefits for the State if the project generates much higher
profits than anticipated. SRR is calculated according to a complicated

tOlllage of direct shipping ore s~ipped or sold in any ~inancial year by 59 cents
is less than the total royalty whIch would be payable 111 respect of that orc but
for the operation of the proviso, then the proviso does not apply: cl 23(1)(f).

168 Clause 22.
169 For example, the royalty proVisions of the Iron Ore (Savage River) Agreement Act
1965 (Tas) were substantially amended by the Iron Ore (Savage River) Deed of
Variation Ad 1990 (Tas), which introduced a profits royalty to supplement the
original volume royalty. The royalty payable under the amended Act is the
greater of either a volume royalty of 15 cents per tonne or the profits royalty.
The profits roYEllty is 5 per cent of assessable profits where assessable profits are
greater than zero but equal to or less than 20 per cent of actual sales revenue,
plus 10 per cent of assessable profits for assessable profits greater than 20 per
cent of actual sales revenue: Iron Ore (Savage River) Deed of Variation Act 1990
(Tas) Sch 1 cl 3.2. When the 1990 Act was supplanted by the Go/dame,.e Pty Lld
(Agreernent) Act" 1996 (Tas), the new operator, Australian Bulk Minerals, was
required to pay a royalty at the rate prescribed lmder the Mineral Resources
Development Act 1995 (Tas): Sch 1 cl 4.6.

170 Clause 29.
171 Clause 29(2). 'Above zero profit' is the amOlmt (if any) by which the sales value
for that year exceeds the allowable deductions for that year: cl 29(1)(a).
'Allowable deductions' and 'sales value' are defined at length. 'F.o.b. revenue'

164

I7l-Continued
means in relation to a year the sales value less the allowable f.o.b. revenue costs
for that year. Again, the term 'allowable f.o.b. revenue costs' is defined at length.
Provision is made for review of the method of calculating the royalty. The
method of calculating profit based royalty as set out in the Agreement is to be
reviewed if either party gives notice to the other that in its opinion the method
of calculation is unfair, inequitable or unworkable: cl 29(4)(a). Any dispute
betvveen the Parties arising from any such review is to be referred to arbitration:
cl 29(4)(b).
]72 In accordance with the formula set out in cl 30(6).
173 Clause 30(7).

174
175
176
177
178

Clause 29(4)(a).
Clause 29(4)(b).
'Initial basic royalty': cl 32(1)(a).
'Subsequent basic royalty': cl 32(J)(b).
Clause 32(6).

179 Warnick above note 108 at SS.
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j
formula,180 the details of which occupy 14 pages of the indenture.181 The
royalty threshold is a return on funds employed of 1.2 times the 10 year
Commonwealth bond rate. The bond rate is taken as representing the
opportunity cost, that is, rates of return being earned elsewhere in the
Australian economy, and the premium for risk is 20 per cent. The operation
of the SRR provisions has been summarised as follows by Warnick:
The taxable income of the project is defined by initially calculating an income
figure (based on the ex-mine value) for the project which recognises operating
costs, depreciation (at 20 per cent declining balance), the 2.5 per cent AVR,182
and an allowance for Federal corporate income tax. It is then determined
whether or not this project surplus is in excess of the threshold rate by
calculating the required real return on ftmds employed. Escalated project funds
employed (less depreciation), plus working capital and new funds, are
multiplied by 1.2 times the ten year Commonwealth Bond rate to determine
the threshold return. The 'post threshold project surplus' is then determined
by subtracting the threshold return from the project surplus. While losses are
not carried forward, the SRR is applied to a five year running average of the
post threshold project surplus (whether positive or negative). The rate of SRR
is on a sliding scale from 0 to .15 per cent for average returns in excess of 120
per cent of the Bond rate. Should the SRR be positive, the additional 1 per
cent A VR applicable after year five is rebatable against SRR payments.1 83

Like the Roxby Downs !Indenture Ratification) Act 1982, the Hellyer Mine
Agreement Ratification Act 1987 adopts a two tiered royalty structure which
requires the lessee to pay a basic royalty (BR)184 and a profits royalty
(PR).185 The BR, a typical ad valorem royalty, is set at a rate of 2.5 per cent of
actual sales revenue 186 for the first five years of commercial production187
and then increases to 3.5 per cent 188 The provisions dealing with the PR are
'extraordinarily complex'189 and cover several pages of the agreement. 190 The
PR is an additional profits tax which aims to ensure an increased return to
the State should the project turn out to be more profitable than originally
180 Clause 32(6); SRR
J8]

182
183

184
lSS
186

187
188

189

190

~ (C x APTPS) - T.
Garnaut and Clunies-Ross refer to the SRR as 'an extraordinarily complex PPT
[progressive profits tax] that will yield little or no revenue unless the mine turns
out to be prodigiously profitable; Garnaut and Clunies-Ross above note 152 at
249.
Ad valorem royalty.
Warnick above note 108 at 59.
The 'basic royalty' comprises the 'initial basic royalty' and the 'subsequent basic
royalty'; Hellyer Mine Agreement Sch 1 cl 22(2).
Hellyer Mine Agreement Sch 1 cl 22 (2) and (3).
As defined in cl 22(4)(c).
This is referred to as the 'u1itial basic royalty'; Hellyer Mine Agreement Sch 1
cl 22(2)(a)(i).
This is referred to as the 'Subsequent Basic Royalty': Hellyer Mine Agreement
Seh 1 cl 22(2)(a)(ii).
The provisions have been so described by R Garnaut and A Clunies-Ross
Taxation of Mineral Rents Clarendon Oxford 1983 at 249.
The Royalty provisions cover pages 24 to 37 of Hellyer Mine Agreement Sch 1.
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forecast. It becomes payable at rates calculated in accordance with the
formula 191 once the profitability of the project exceeds a certain threshold.
The formula used in the Hellyer Mine Agreement Ratification Act 1987 (Tas) to
calculate PR is very similar to that introduced in the Roxby Downs (indenture
Ratification Act) 1982 (SA).192 As an incentive for Abcrfoyle to carry out
further processing in the State, the royalty payable is reduced by 20 per cent
where mine product is treated in Tasmania for recovery of a meta1. 193
Special provisions in Queensland agreements

While the Queensland mining agreements have featured low royalty rates,
substantial benefits have been secured by the State through the arrangements
for construction of infrastructure and payment of rail freight and wharfage
charges by the project developers. 194 A unique feature of the fiscal provisions
of the Queensland agreements is the means adopted to finance the required
transportation infrastructure. From the mid-1960s, it became standard in the
Queensland agreements for port facilities and railways to be constructed and
owned by the State but privately financed. The developers were required to
lodge a security deposit equivalent to the cost of constructing or upgrading
the infrastructure, which was to be wholly owned by the Government. The
security deposit was to be repaid in instalments out of freight charges
collected by the Government, proVided certain minimum quantities of
material were shipped or transported each year.1 95 This means of financing
was used to support construction of railway lines from the mine to the port
in Thiess Peabody Mitsui Coal Agreements Acts 1962-1965 (Qld), the Central
Queensland Coal Associates Agreement Act 1968 (Qld), and the Queensland Nickel
Agreement Act 1970 (Qld) and a harbour and associated facilities in the
Aurukun Associates Agreement Act 1975 (Qld).196
By adopting this method of infrastructure financing and classifying the
moneys advanced by the developer as security deposits the State has been
able to circumvent problems which would have arisen with the Loan Council
if the private funding were to be regarded as borrowings by the State l97
During the parliamentary debate on the Tl1iess Peabody Mitsui Coal Agreement
Bill, the Queensland Minister for Transport, Mr G Chalk explained:
If we endeavour to get an agreement from the Loan Council or among the
States, we would find that New South Wales would not be happy to go along

191 Hellyer Mine Agreement Seh 1 cl 22(3).
192 Roxby Downs (Indenture Ratification) Act 1982 (SA) cl 32(6).
193 HeUyer Mine Agreement Seh 1 cl 22(4)(a).
194 See B Galligan Utah and Queensland Coal. A Study in the Micro Political Economy of
Modern Capitalism and the State University of Queensland Press Brisbane 1989.
195 See further Chapter 9 below, 'Infrastructure'.
196 B Galligan 'Queensland railways and export coal' (1987) 46 Australian Journal of
Public Administration 77 at 87-91.
197 Queensland Hansard Legislative Assembly 8 April 1965 per Mr Duggan at 3332.
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with a major advance of finance to Queensland to set up something which
would compete seriously with its coal-mining interests. So we chose the
method that we have adopted as the best means of ensuring that the finance
necessary for the construction of the line would be available to us.1 98

rates, as negotiated between the Government and coal mining companies in
their rail contracts. 206

At the time of high coal prices in the 1970s and early 1980s, the
Queensland Government devised a system of collecting a further portion of
the economic rent from coal and copper producers, above that which could
be obtained from overt royalties, by charging high rail freight charges. By
charging super rail freights, Queensland was able to extract monopoly rents
and de facto royalties from the export coal industry. Writing in 1987, Galligan
commented:
Rather than impose a special royalty rate or a new resource rent tax,
Queensland used its railways to collect substantial rents. Moreover this was
done through Cl system of direct bargaining with developers in which deals on
freight rates that included large profit components were struck for successive
projects. This aggressive entrepreneurial approach to railway management has
been restricted to the coal sector . In fact the profits from export coal haulage,
now amounting to several hundred million dollars per year, have been
channelled into the railway system as a massive subsidy199

As a result, rail freight rates per kilomeh'e for coal in Australia have been
high and have significantly exceeded the rates charged in other countries. 200
In 1984-85, minerals provided 75 per cent of the total railway freight
revenue. 201 Queensland was obtaining more revenue from rail freights than

from royalties;202 in 1981, for example, coal miner Utah Development
Company paid $29,980,000 in royalties and $82,722,000 in rail freight to the
Queensland Govennuent. 203 It is estimated that the amount of excess rail
freight collected from the export coal industry by the Queensland Treasury in
1982 was more than 2.5 times the amount collected in coal royalties. 204 The
practice of collecting implicit royalties through rail freight charges is in the
process of being discontinued, with the Queensland Government taking steps
to eliminate excess charges by 2000 205 From 1994, the Queensland
Government began to phase out the collection of royalties through the rail
freight system and the transition to a new system was expected to be
complete by 2000. A higher ad valorem royalty of 7 per cent will be levied on
the value of production while rail freight rates will be payable at commercial

Stamp duty exemptions
Mining agreements have typically contained provisions exempting the
developers, partially or completely, from payment of stamp duty otherwise
payable under the various State Stamp Acts. Early agreements provided a
generous range of stamp duty exemptions both in relation to the range of
transactions and the period of exemption. There has been a trend to narrow

the stamp duty exemption to those documents relating to the establishment
of the project and project financing and to limit its application to a shorter
period 207
The Roxby Downs (Indenture Ratification) Act 1982. (SA) granted the
following exemptions from payment of stamp duty:208 the indenture and the
electricity supply agreement; any instrument by which the joint venturers
were granted a lease, licence, easement, estate in fee siluple or other right
under the indenture; assignment of interests under the indenture during the
first year;209 insurance policies directly related to infrastructure financing;
loan securities and loan instruments; assignments of interests which relate to

infrastructure

financing;

and

any

other

document

as

agreed

by

the

minister.2lO Noting that apart from the indenture and associated documents

and assignments made during the initial 'shakedown' period, the only
transactions exempted from stamp duty are those relating to the provision of
infrastructure, Warnick comments that
[t]he trend is away from wide-ranging stamp duty exemptions as a financial
incentive, except where - as in the case of infrastructure financing - the
relevant trm1sactions are part of the discharge of functions that are of a public
utility nature and would in a non-indenture situation be the responsibility of
the State. 211

The trend away from wide ranging exemptions from stamp duty is also
evident in the Hellyer Mine Agreement Ratification Act 1987 (Tas) which
exempted a very limited range of documents from stamp duty: the
agreement itself and other agreements contemplated by it, and instruments
transferring, assigning, subleasing or otherwise disposing of any interest,

198 Queensland I-Iansard Legislative Assembly 8 April 1965 per Mr G Chalk at 3336.
199 B Galligan 'Queensland railways and export coal' (1987) 46 Australian Journal of
Public Administration 77 at 77.
200 Indush-y COlrunission 171e Australian Black Coal Industry: Draft Report" - Vol 1:
Report Industry Commission Canberra 1998 at 155-156.
201 Mercer above note 147 at 191.
202 D Barnett Minerals and Energy in Australia Cassell Australia Sydney 1979 at 309.
203 Fitzgerald above note 148 at 329.
204 Bm'nett above note 154 at 136.
205 Industry Commission above note 199 at xxxii.

206 Industry Commission above note 199 at 244.
207 See, for example Cooper Basin (Ratification) Act 1975 (SA); Uraniurn (Yeelirrie)
Agreement Act 1978 (W A); Rundle Oil Shale Agreement Act 1980 (Qld); Roxby
Downs (Indenture Ralification) Act 1982 (SA); Mount Isa Mines Limited Agreement
Act 1985 (Qld); Hellyer Mine Agreement Ratification Act 1987 (Tas); Iron Ore
(Channar Joint Venture) Agreement Act 1987 (W A).
208 Payable under the Stamp Duties Act 1923.
209 That is, up to a year after the first Project Notice was given.
210 Clause 43.
211 Warnick above note 108 at 65.
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right or obligation in the mining tenements which are required for the initial
financing of the Hellyer Project or for any subsequent refinancing. 212 The
stamp duty exemption in the MeArthar River Project Agreement Ratification Act
1992 (NT) was limited to the initial start up period until 30 April 1994 and
applied only to:
(a) any joint venture agreement;
(b) any agreement granting a right to acquire an interest in the existing
tenements and a right to participate in the joint venture; and
(c) any transfer or assignment of an interest in or grant of a right to occupy the
existing tenements or mineralleases. 213

Similarly, the stamp duty exemption in the Iron Ore !YandicooginaJ
Agreement Act 1996 (WA) applied only to instruments executed within two
years after the date on which the ratification Act took effect and is limited to
the Agreement itself, an instrument lmder which the State grants a lease,
licence, easement or other title to the developer and an assignment, sublease
or disposition (other than by mortgage or charge) made by the developer
wHh the minister's consent. 214

Environmental protection
Mining activity, whether carried out by underground or surface methods,
inevitably involves disturbance of the natural environment - earth, water
and atmosphere - at every stage of the process. While the environmental
impacts of mining have been discussed since the time of Agricola's De Re
Metallica (1556), concerns about mining's impact on the environment have
been of low priority until relatively recent years. 215
The projects established under franchise agreements generally involve large
scale mining operations with a considerable impact on the environment. 216
The adverse effects are exacerbated by surface (open cut or open pit) mining,
Hellyer Mine Agreement Sch 1 cl 32(1).
213 McArthur River Project Agreement cl 22(2).
214 ll'On Ore (Yandicoogina) Agreement Act 1996 (WA), Sch 1 cl 42.
215 The first comprehensive text on the environmental effects of mining was
published in 1977 by C G Down and J Stocks Environmental Impact of Mining
Applied Science Publishers London: Mercer above note 147 at 232. See
D E Fisher 'The nature of the environmental legal system' in WD Duncan (ed)
Planning and Environmental Law in Queensland Federation Press and Centre for
Commercial and Property Law, Queensland University of Technology 1.993 at 81.
216 For a technical discussion of the enviromnental impacts of mining, see United
Nations Environment Programme Environmental Aspects of Selected Non-ferrous
Metals Ore Mining: A Technical Guide United Nations Environment Programme
lndustry and Environment Programme Activity Centre Paris 1.991; R Mikesell
and L Williams international Banks and the Environment: From Growth to
Susl"ainability: An Unfinished Agenda Sierra Club Books San Francisco 1.992 at 2312]2
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which has been used extensively in Australia to extract a wide range of
minerals. 217 The immediate and localised impacts of surface or open cut
mining involve the clearance of vegetation, stripping of topsoil and
stockpiling, removal of overburden in order to expose the mineable ore,
drilling and blasting, extraction and treatment of ore, disposal of tailings and
construction of the mine infrastructure. The area disturbed can be extensive;
open cut strip coal mines, for example, can extend for several kilometres and
be up to a kilometre wide. 218 Associated impacts include pollution of
waterways and undergrolll1d water, air pollution, emissions of noxious gases
and fumes, dust, noise and vibration, erosion, disruption of aquatic and
animal life and introduction of foreign species. 219 Environmental impacts are
not limited to the area immediately adjacent to the mine site, but may occur
some considerable distance away. The remoteness of m~l11y projects means
that it is necessary to construct new towns and infrastructure such as roads,
railways, ports, harbour facilities, airports, and processing facilities and to
secure supplies of water and electricity.
Where the surface has been mined, rehabilitation is required a
challenging and costly process if long term stability is to be achieved.
Particular problems relate to saline and/or acid water runoff, with the degree
of difficulty in achieving satisfactory reclamation being related to factors
including overburden types, available soils and climatic conditions.220 As well
as the immediate, local and regional impacts of mining, attention is
increasingly directed to the global effects of mining and in particular the
problem of greenhouse gas emissions and their contribution to global
warming. Of particular concern in relation to hydrocarbons is the effect on
the global environment of emissions released into the air when hydrocarbons
are burned. 221
The environmental obligations of the holders of mining titles are usually
addressed in the general mining legislation rather than under the environmental or planning laws. This legislation addresses matters such as pollution
resulting from exploration and production or abandonment and rehabilitation
217 These include bauxite, coal, copper, gold, iron ore, nickel, tin, and uranium.
Surface mining is the cheapest and most productive method of mining coal and
over 70 per cent of Australia's coal is produced by open cut mining.
218 Industry Commission above note 199 at B5.
219 P Roe, D Mulligan and L Bell 'Environmental management of coal mines in the
Bowen Basin, central Queensland' in D Mulligan (ed) Environmental Management

UNSW Press Sydney 1996 at 297.
220 B Robertson 'Practical coal mining: from seam to market' [1.997] AMPLA Yearbook
320 at 330-331; Mercer above note 1.47 at 234; see for example, A De BIas The
Environmental Effects of Mount Lyell Operations on Macquarie Harbour and Strahnn
Australian Centre for Independent Journalism University of Technology Sydney
1994; L Koehnken Pieman River Environmental Monitoring Programme Summary
Report Aberfoyle Resources Ltd et al Tasmania 1.992.
221 That is, carbon dioxide, sulphur, and nitrogenous gases.
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of mine sites. Most commonly, the legislation authorises the minister to
impose conditions at the time of grant of the title or subsequently and
requires rehabilitation and restoration of mineral areas,222 Until recently, the
provisions in the State mining Acts relating to environmental protection and
lnanagenlent have been limited223 and environmental considerations have not
been a significant constraint on the powers of the mining authorities to grant
mining tenements. As Bates observes, this situation is changing as

standards in an attempt to ensure the development proceeds 227 Fowler
comments:

more recent amendments to mining legislation acknowledge the environmental significance of mining operations, and force ministers to shoulder some
of the enviromnental responsibilities for mining projects by requiring them to
lmdertake consultations and consider environmental matters before making
decisions. 224

These fears are certainly substantiated by State practice up to the mid1970s. Environmental protection considerations were given a low priority in
the early mining agreements, which were more obviously concerned with
promoting rapid development of the mineral deposit or processing operations. Attitudes towards resource development in the 1960s did not extend
as far as the imposition of requirements for envirOlunental impact studies or
submission of environmental management plans, and few agreements dealt
with rehabilitation of mined areas. These early agreements typically exempted
the developer from compliance with the general environment protection
regulations. 229 In some instances, franchise agreements went so far as to
expressly exclude relevant provisions in the environmental legislation from
applying to the project. 230 However, more recent experience has demonstrated that the inclusion of special environmental provisions enables the
imposition of stronger environmental controls under mining agreements than
those required under the general legislation. With increased concerns about
the environmental impacts of mining, the provisions in many of the earlier
agreements were subsequently amended to bring them into line with
enhanced environmental standards.

The standard practice in muung agreements has been to establish a
specific envirOlunental management regime to apply to the particular project.
Many agreements contain special measures amending or replacing the
environmental protection and conservation provisions that would normally
apply under the general legislation. 225 Fowler observes:
[N]ormal environmental protection and conservation measures may be
inapplicable by virtue of the agreement and, instead, a special set of
environmental measures will be prescribed in the agreement. The effect of
franchise agreements or indentures on existing environmental controls varies in
practice, but there would appear to be a growing tendency to invoke such
agreements and their supporting legislation to provide a streamlined or 'fast
track' method of environmental assessment for major projects. Thus, there may
be laws concerning the disposition of natural resources or which facilitate the
approval of development proposals which operate in particular situations
alongside, or to the exclusion of, environment protection and conr::oervation
laws. 226

The practice of including project specific environmental provisions in
franchise agreements has led to concerns that lower standards of environmental protection may be applied to projects developed under this type of
arrangement. An obvious danger is that State Governlnents, eager to prOlnote
economic development may, if confronted with vigorous bargaining on the
part of the project developer, be prepared to accept relaxed environmental

There is a distinct possibility that projects of major environmental significance
consistently will fall outside of environmental control systems, so that
environmental protection will become a matter of ad hoc arrangements
between governments and the relevant deve1opers.2 28

A major shift in environmental awareness in Australia began in the 1970s,
coinciding with the rapid development of the minerals industry. Since the
mid-1970s there has been an increasing recognition of the importance of
ensuring that major natural resource developments are conducted in a
manner which minilnises interference with the environment. In the early
19708, in response to increasing public awareness and international concern
about pollution, conservation and the environment, Australian State and
Federal governments introduced pollution control and other envirOluuental

222 Bates above note 24 at 214.
223 For example: Mining Act 1971 (SA) ss 30(2); 34(6); 41; 52(4); Mines Act 1958 (Vie)
s 7(4); Mining Act 1978 (WA) s 19(5); Statute Law Revision (Environment Protection)
Act 1973 (Tas) s 12.
224 Bates above note 24 at 215.
225 R Fowler 'Environmental law and its administration in Australia' (1984) 1 EPLJ
10 at 19.
220 Fowler above note 236 at 19, 31.

227 Bates above note 24 at 136.
228 Fowler above note 236 at 32.
229 Bates above note 24 at 136. See also R J Fowler 'Environmental law - a review
of legislative controls applicable to the mining industry' 1978 Vol 1 No 2
Australian Mining and Petroleum Journal (AMPLJ) 532 at 546.
230 The Clean Waters Act 1971 (Qld) s 6(2)((a) and (b)(iii) and the Environl11ental
Prol'ecl'ion Act 1971 (WA) s 7(1) expressly excluded franchise agreements. The
Clean Waters Act 1971 (Qld) s 62(a) and (b)(iii) provided that criminal liability
did not attach to any act done under the franchise agreement legislation referred
to in the Act.
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coordination and protection legislation.231 One of the main features of the
development of Australian environmental legislation since the mid-1970s has
been the great expansion in the role of the Commonwealth.232 Up to 1974,
Federal legislation relating to the environment was 'tmobtrusive and narrow
in scope.'233 In 1974 and 1975 the Labor Federal Government introduced
legislation concerning environmental impact assessm.ent,234 national parks
and wildlife, the marine environment and heritage protection,235

the minister heading the Department responsible for the proposed development or the issuing of the necessary permits. Based on information about the
project supplied by the proponent, the Action Minister would decide whether
the proposal was likely to have a significant effect on the environment. The
minister then determined whether an Environmental Impact Statement (EIS),
Public Environment Report (PER) or a public inquiry was required. 242 The
PER was introduced in 1987. It is a brief outline of the proposal, and was
used when the environmental impacts were expected to be few, or focused
on a small number of specific issues, and the preparation of a full EIS was
not warranted. 243 An EIS and a PER differed in the detail required about
potential environmental impacts, although both were required to be open for
public consideration and comment. 244

reflect[ing] the view that the central government in a federal constitutional
system should establish a national approach to environmental and conservation
matters.236

Of particular relevance was the Environmental Protection (Impact of Proposals)
Act 1975 (Cth) (EPA).237 Gilbert describes the object of the EPA as being:
to ensure that matters affecting the environment to a significant extent are
fully examined and taken into account when Commonwealth proposals are
being formulated when Commonwealth works and projects are being carried
out, or when decisions are being made relating to such matters. 238

The EPA applied to all projects which required Commonwealth approval
or finance 239 although a proposal also had to be environmentally significant
before the Act was triggered. 240 The Act provided for a range of options,
ITom a full inquiry, environmental impact assessment or public environment
report, subject to the exercise of ministerial discretion. 241 Developers of major
resource projects were required to submit a 'notice of intention' with
information about the proposed development to the' Action Minister', that is,
231 See Bates above note 24 at 15.
232 D E Fisher Environmental Law: Text and Materials, Law Book Company 1993; Bates
above note 24.
233 H Endrc 'Introduction' in Duncan above note 215 at 3.
234 Environment Protection (Impact of Proposals) Act 1975 (Cth).
235 National Paries and Wildlife Act 1975; Great Barrier Reef Marine Park Act 1975;
Australian Heritage Commission Act 1975; Australian National Parks and Wildlife Act
1975.
236 R Fowler 'Environmental law and its administration in Australia' (1984) 1 EPLJ
10 at 13.
237 The EP A remained in force Lmtil mid-2000 when it was repealed and replaced by
the Environmental Proi"ection and Biodiversity Conservation Act 1999 (Cth).
238 C Gilbert 'Commonwealth legislation affecting environmental legislation' in WD
Duncan above note 215 at 63.
239 Bates above note 24 at 146. See the discussion on Murphyores Inc Pty Ltd v

Commonwealth (1976) 136 CUt 1 above Chapter 6 p 74 where the High Court
held that the EPA had been properly invoked
powers by the Commonwealth under the Customs
240 Australian Postal Corporal'ian v Botany MC (1989) 69
241 P Toyne The Reluctant Nation: Environment, Law

Books Sydney 1994 at 20.
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in relation to the exercise of
Act 1901 (Cth).

LGRA 86.
and PoliUcs in Australia ABC

An EIS would be ordered if the proposal was likely to have a Significant
impact on the environment and a PER where the impacts were to be lllore
limited and not such as to justify a full EIS.245 A public inquiry could be
ordered by the Minister for the Environment at any time before the proposed
action was completed, upon consultation with the Action Minister or
responsible authority or the proponent. 246
During the 1970s the States also started to introduce environmental impact
assessment procedures. Initially, State EIA procedures were administrative
and lacked legislative support247 although all States now have statutory
provision for environmental impact assessment. 248 State EIA legislation
ranges widely, from relatively flexible and discretionary systems249 to
242 Administrative Review Council Environmental Decisions and the Administrative
Appeals Tribunal Report No 36 AGPS Canberra 1994 at 6; The factors to be taken
into account are set out in cl 3.l.2(a).

243
244
245
246

Gilpin below note 247 at 126.
Environment Protection (Impact of Proposals) Administrative Procedures ell 6.1-6.6.3.
Bates above note 24 at 149; Toyne above note 241 at 2l.
Only four inquiries were initiated under the EPA 1975 (Cth): export of mineral
sands from Fraser Island (1975); uranium mining in the Northern Territory the Ranger Project (1975); broadcasting facilities in the Ulladulla Hinterland,

NSW (1989); Shoalwatcr Bay, Queensland (1993): Bates above note 24

at

151-152;

A Gilpin Environmental Impact Assessment Cambridge University Press Cambridge

1995 at 126.
247 For example, from 1971 NSW had an EIA procedure based on a State Cabinet
directive, which was applied at the discretion of the :tvlinister for Environment
and implemented by the State Pollution Control Commission.
248 Victoria: Environmental Effects Act 1978; NSW: Environmental Planning and
Assessment Act 1979; Northern Territory: Environmental Assessment Act 1982 ; WA:
Environmental Protection Act 1986 and Administrative Procedures Ad 1993;
Tasmania: Environmental Management and Pollution Control Act 1994; SA:
Development Act 1993; Development (Major Development Assessment) Amendment Act
1.9~6; Queensland: State Deve~opment and Pub?ic Works Organisation Act 1971;
Mzneral Resources Act 1989; Envlronmental ProtectIOn Act 1994.
249 For example, Environmental Effects Act 1978 (Vic); Environmental Assessment Act
1982 (NT).

175

MINING AGREEMENTS

Chapter 9: The substantive provisions of mining agreements

systems which are almost entirely prescriptive. 250 From the mid-1970s,
franchise agreements began to include much more extensive environmental
protection provisions. Agreements concluded from the mid-1970s on have
frequently contained environmental protection provisions which impose
stronger obligations on developers than those which would have applied
under the general environmental laws. Bates comments:

principle, several franchise agreements have required developers to pay
bonds to cover the costs of environmental damage, remediation and
rehabilitation. As well as rehabilitation bonds to cover the cost of clean up
after mining ceases, franchise agreelnents have required the payment of
performance bonds which are refundable contingent on satisfactory compliance with specified performance requirements. 254

Many of the oldl'f franchise agreements contain little in the way of
environmental controls, and may indeed exempt the venturer from normal
controls or liability,251 but modern franchise agreements normally incorporate
their own environmental controls, which may in fact be superior to the general
regime of environmental control particularly in terms of requirements for
monitoring the effectiveness of environmental measures applied to the project,
a failing traditionally common to many if not most projects assessed for
environmental impact; ... Many of the older agreements have also since been
modified so as to introduce new environmental parameters. 252

The strengthening of environmental protection obligations is evident when
the provisions of pre-1975 agreements are compared with those in later
agreements in which the environmental protection provisions became
increasingly sophisticated. Early WA agreements contained minimal environmental provisions. In the BHP Steel Industry Agreement Act 1952 (WA), the
company was granted rights to draw water and to discharge industrial
drainage from their works into the sea, provided that such drainage was not
dangerous or harmful to public heaIth. 255 The Iron Ore !Hamersley Range)
Agreement Act 1963 (WA) and the Iron Ore (Mount Goldsworthy) Agreement Act
1964 (WA) contained no provisions whatsoever dealing with environmental
protection or management. 256 Rehabilitation of mined areas did not appear to
be contemplated by the Alumina Refinery Agreement Act 1961 (WA) which
simply provided that:

The trend towards imposition of stricter environmental provisions in
franchise agreements was also observed by Tsamenyi in a review of
Tasmanian mining laws. Having noted that one of the arguments against the
use of franchise agreements is the tendency of governments to give
companies operating under such agreements immunity from environmental
liability, this argument was found to be weakened in relation to more recent
franchise agreements which contained far more stringent environmental
conditions than those applying under the general mining legislation.
Practice has shown that it is possible to subject mining companies which have
entered into indenture agreements to stringent environmental conditions. In an
increasing environmentally conscious society, much more stringent environmental conditions are being inserted into modern indenture agreements. In
some cases, these environmental conditions are tougher than those in the
Mining Acts. A good illustration in Tasmania is the Hellyer Mine Agreement

the Company will where economically possible dump the overburden (from
mining areas) into excavations made for the purpose by the Company
The
Company will ensure after its operations on an area that the area is rendered
and left tidy but not necessarily restored to its original contour.

In SA, BHP Company's Steel Works Indenture Act 1958 (SA) effectively
granted the company permission to pollute. The company was obliged to
make provision for the disposal of silt, sludge and dirt brought out of the

Ratification Act 1987 253
While most of the envirOlunental protection provisions in franchise
agreements involve the use of regulatory mechanisms, they have also
included economic instruments. In an early application of the 'polluter pays'

254 See generally, R Ramsay and G Rowe Environmental Lazu and Policy in Australia:
Text and Materials Butterworths Sydney 1995 at 211. The Industry Commission, in
Mining and Minerals Processing in Australia: Overview, Findings and Recommendations Industry Commission Canberra 1991 at xxix recorrunended that
mining companies be required to post rehabilitation bonds
sufficient to
cover the estimated costs of appropriate minesite rehabilitation. Further,
governments should consider requiring the posting of 'performance' bonds in
cases where it is judged that a demonstrable threat exists that a mining
project could cause 'catastrophic' environmental damage, with such bonds
being automatically forfeited if such daJ.nage should occur.

250 For example, Environmental Management and Pollution Control Act 1994 (Tas) and
Development Act 1993 (SA); D E Eisher 'Environmental impact assessment law in
Queensland: a challenge for the future' in Sudden impact: Future Assessment
Environmental Defenders Office (Qld) Brisbane 1996; P I3radfield, C Schulz and
M Stone 'Regulatory approaches to environmental management' in D Mul1igan
(ed) Environmental Management UNSW Press Sydney 1.996.
251 For example, the Broken Hill Proprietary Steel Industry Agreement Ad 1952 (WA).
252 For example, Alumina Refinery (Worsley) Agreement Amendment Act 1978 (WA);
Mineral Sands (Allied Eneabba) Agreement Amendment Act 1988 (WA); Irol1 Ore
(Savage River) Deed of Varial"ion Act 1990 (Tas). From Bates above note 24 at 136.
253 M Tsamenyi Review of the Tasmanian Mining Act Tasmania Department of
Resources and Energy Hobart 1989 at 38.

255 Clause 5(c).
256 In the absence of any enviromnental or decommissioning provisions in the
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franchise agreement, upon cessation of operations at the Goldsworthy iron ore
mine in the Pilbara, BHP developed its own rehabilitation and end land use
objectives for the project. See M Fletcher 'Environmental management in the
Pilbara, Northwest WA' in D Mulligan (ed) Environmental management UNSW
Press 1996 439 at 451.
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mines to ensure that they would not flow into any stream, brook or river .257
However, the company would not be liable for discharging effluent into the
sea, or smoke, dust Of gas into the atmosphere or for creating noise, smoke,
dust or gas at its works if doing so was necessary for the efficient operation
of its Whyalla works and was not attributable to negligence on the part of
the company.258

The Iron Ore (Savage River) Agreement Act 1965 (Tas) significantly lessened
the developers' environmental protection obligations under the general law.
The agreement expressly excluded the application of the provisions of the
Mining Act 1929259 which authorised the minister to include a covenant in a
lease requiring the prevention of erosion, and to require the lessee to deposit
an 'environment' bond to be applied to rectify damage.2 60 In addition to
water rights conferred by the Mining Act 1929261 the developers were
permitted, without charge, to draw reasonable quantities of water from the
sea, certain rivers, and any other source reasonably necessary for their
operations, constructing works and using the sea bed and river beds and
banks as required. 262 Waste water could be discharged into the sea and
Savage River, with the developers merely being required to take 'reasonable
and usual precautions' to exclude contaminating matter from the water
discharged and to comply with the directions of the Director of Mines. 263
The environmental provisions of the Mining (Gave Peninsula Nabalco
Agreement) Ordinance 1968 (NT) were minimal. No environment impact
statement was prepared and the developer was simply required to act in
257 BHP Company·s Steel Works Indenture Act 1958 (SA) Appendix B.
258 Section 7.
259 Mining Act 1929 s 46(1)(e); Iron Ore (Savage River) Agreement Act 1965 Sch 1
cl 6(q). However, other environmental provisions of the Mining Act 1929
continued to apply to the lease. The Lessees had the right, under s 86, to cut,
remove and use any timber on the mining tenement for mining or related
domestic purposes. Section 89 required the lessee to obtain an easement licence
if land other than the mining tenement was to be used to deposit or stack
t~ilings, . sludge, waste matter or debris from the mine and prohibited the
dlschargmg or depositing of such material in a river or stream or any other
place where it would be likely to be washed or carried by flood waters or
storms into any water course.
260 Conce.r~ ~bout th~ environmental impacts of the pelletising process on beaches in
the vlcmlty of Bnckmakers Bay was expressed in Parliament by Mr Lyons (Lib)
MHA: The Mercury 24 September, 1965 These concerns were answered by the
Premi~r, Mr Reece: citing the developer's overseas experience in preventing
pollutIon and that It was proposed to filter the water used in the pelletisation
process and then let it settle in tanks in order to get rid of sediment: The
Mercury 24 September, 1965.
261 The Mining Act 1929 s 87, confers rights to take, divert and use water within the
mining tenement for mining and domestic purposes.
262 Iron Ore (Savage River) Agreement Act 1965 Sch 1 cl 6(h).
263 Schedule 1 cl 6(i).
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accordance with 'good mining practice' in conducting its activities 264 and in
disposing of red mud and other effluent from the bauxite treatment plant.265
Following cessation of mining operations on any part of the leased area, the
developer was required to 'take all steps necessary to restore and leave the
surface of the mined area in a condition satisfactory to the minister' .266 It
was. required to obtain competent advice as to what steps are reasonably
pOSSIble to encourage and promote regeneration and development of
vegetation on mined areas progressively.267 In conducting its operations, the
developer was to ensure that it did not pollute or interfere with the water
supply. to the Aboriginal Mission at Yirrkala unless it had arranged an
alternatIve source of supply to the satisfaction of the Administrator. 268 Not
surprisingly, significant environmental pollution problems were later identified. According to the Australian Conservation Foundation's 1991 Environmentally Sustainable Development and Mining Report, a Dutch scientific journal
report confirmed that serious heavy metal (particularly cadmium) pollution
was occurring at Gove harbour due to plant effluent and conveyor spillage
from the Nabalco mine.2 69

The early Queensland agreements generally imposed very limited environmental obligations on the developers, simply calling for operations to be
conducted in accordance with 'good mining practices' as then observed in
the State. However, while it was rare for any environmental management
obligations to be included among the conditions of mining [eases granted
under the general law at that time,270 the franchise agreements introduced
obligations relating to the reclamation of the mine site upon cessation of
.. 271 The Inc
. 1·
.
mInIng.
uSlOn 0 f speC!·f·IC envHonluental
luanagement provisions in
these early franchise agreements can be attributed to the nature of the
projects which they established: long term, large scale, open cut bauxite and
coal mining operations. Given the extent of environmental disturbance caused
by such operations, the Queensland agreements introduced obligations to
restore or rehabilitate the surface of mined areas upon abandonment. The
264 Schedule 1 Special Mineral Lease, cl l(c).
265 The S.chedule, cl 5(7). 'Red mud' is defined in cl 1(3) as 'the residue from the
chemIcal treatment process used in the production of alumina'.
266 Schedule 1 Special Mineral Lease, cl l(c).
267 Schedule 1 Special Mineral Lease, cl l(g).
268 Schedule 1 Special Mineral Lease, cl l(n).
269 Austr~lian COJ.lservation Foundation Principles for Ecologically Sustainable Develop~
ment 111 the Mining Industry Melbourne 1991 at 152.
270 The Mining Act 1968 .'said nothing in general about the environment or the
protection of the environment ~ the only reference to such issues were the
provisions on sludge abatement': Fisher above note 215 at 89. Franchise
agreements were expressly exempted from the operation of the Clean Waters Act
1971. Criminal liability does not attach to any act done tmder the franchise
agreement legislation referred to: Clean Waters Act 1971 (Qld), s 6(2)(a) and

(b)(iii).
271 Roe et al above note 219 at 295.
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increasing recognition of the importance of having adequate reclamation
measures in place at the beginning of a mining project is demonstrated by
three Queensland franchise agreements entered into over a ten year period
from the late 1950s. In the first,272 the developers were simply subject to an
obligation to restore mined areas on completion of mining, to the minister's
satisfaction. In the second agreement,273 the developers were required to
SUbluit a reclatnation scheme for the minister's approval and to carry out
reclamation within a specified period following cessation of mining operations. In the third agreement,274 the importance of addressing the crucial
issue of funding of reclamation at the commencement of a new project was
recognised, and the developer was required to deposit a bond to be applied
for reclamation purposes.

those where mining operations had been completed, indicating the proposed
manner of regeneration. Reclaluation was to be carried out within three years
of the cessation of mining280 but if the developers failed to proceed with
regeneration in a satisfactory manner within the required time, the minister
could carry out the regeneration of the area and recover the cost from the
developers. 281 In carrying out the mining project, the developers were to
cause a miniIuum of interference with the natural drainage system unless it
was necessary to use the area for water storage,282 and were to use their
'best endeavours' to avoid pollution of the drainage system which would
endanger or injure the public interest,283 The agreement provided for leaving
soil lmrehabilitated if it was found to have chemical and physical
characteristics which would inhibit plant growth. It has recently been
commented that these provisions of the agreement have /been interpreted in
various ways over the years and have been only loosely enforced',284

Under the Commonwealth Aluminium Corporation Pty Ltd Agreement Act .1957
(Qld), Comalco was required to operate its open cut bauxite mining
operations in accordance with good mining practices and to restore the
surface of the Inined areas upon completion of mining, to a condition
satisfactory to the Ininister.2 75 Restoration was to be carried out progressively, and for smaller mined areas, within two years of completion of
mining.276 The Company was to obtain competent advice regarding
regeneration of vegetation and progressively promote regeneration to the
minister's satisfaction)77
The Thiess Pea body Mitsui Coal Pty Lld Agreements Acts 1962-1965 (Qld)
required the developers to rehabilitate areas used for open cut mining
operations within a specified time, in accordance with an approved
reclamation scheme.2 78 The developers were required to detennine the
manner of regeneration of the different parts of the affected land, based on
competent advice, and to submit their determination to the minister for
approval. Any disagreements were to be referred to the Tribunal. 279 Each
year, the developer was to provide the minister with a map showing those
areas on which open cut mining had been conducted during the year and
272
273
274
275

276
277

278

279

Commonwealth Aluminium CorporaUon Pty Ltd Agreement Act 1957 (Qld).
Thiess Peabody Mitsui Coal Ply Lld Agreements Acts 1962-1965 (Qld).
Central Queensland Coal Associates Agreement Act 1968 (Qld).
Commonwealth Aluminium Corporation Pty Ltd Agreement Act 1957 (Qld) (Comalco
Agreement) cl 19.
Clause 19(d).
See also Alcan Queensland Pty Ltd Agreement Act 1965 (Qld), the environmental
provisions of which are identical to those in the Comalco Agreement: cll 17, 21,
28, 29, 31 and 32. The provisions of the Queensland Nickel Agreement Act 1970
(Qld) are similar, but set no time frame for restoration of mined areas: Part III
clls 13, 14, 15, Pt IV, cls 3, 5, 8.
The rehabilitation provisions are based on the Illinois Open Cut land Reclamation
Act: Queensland Hansard, Legislative Assembly, 18 September 1962 per Hon E
Evans at 470.
Thiess Peabody MUsni Coal Pty Lld Agreements Acts 1962-1965 (Qld) cl 31(d).
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The Central Queensland Coal Associates Agreement Act 1968 (Qld) took the
reclamation provisions a step further by addressing the issue of financing for
reclamation. Before damaging the surface of any mining lease, the companies
were required to deposit a bond of $50 per acre285 which would be fully
refunded upon restoration of the surface to its former value for grazing
purposes, but would be forfeited if the surface could no longer be used for
grazing. 286 In other cases, the amount refundable was proportionate to the
current value of the land for grazing purposes as compared with its former
value for such use. 287 The developers were required to conduct their
operations in accordance with 'good mining practices as practised in
Queensland for the time being'288 and were not to cause damage, beyond
that which was reasonably necessary, to the State's resources, the land
surface or the flora and fauna. 289 The developers were granted rights to
obtain water frmu rivers, streams, and subsurface sources and to discharge
drainage into rivers and streams within the mining lease. They were to
ensure that the discharged waste was not dangerous or injurious to public
health and, unless specifically authorised by the minister, the discharge was
not to render water in the rivers or streams less fit for consumption by
280
281
282
283
284
285
286

287
288
289

Clause 31(e).

Clause 31.
Clause 31(£).
Clause 31(g).
Roe et al above note 219 at 295.
At the time, this amount was regarded as more than the freehold value of the
land: 'Editorial' (1965) Queensland Government Mining Journal Vol 66 567 at 576.
Roe et al a~o:ve note 2J9 at 295 comm~nt !hat the agreement specifies grazing as
the post mmmg land use, but the appllcatJOn of these clauses remains essentially
untested.
Part Ill, cl 20.
Part 1II cl 22.
Part ITT cl 22.

181

MINING AGREEMENTS

Chapter 9: The substantive provisions of mining agreements

humans or stock, or for lnarine life, and was not to contain harmful solids or
cause harmful pollution.2 90

for the performance of their reclamation obligations.298 If the developers
defaulted, the minister could realise the security and use the proceeds to
carry out the restoration. 299 Where the security was insufficient to carry out
the necessary work, the minister cou1d arrange for it to be done and recover
the costs from the developers.30o

Agreements concluded from the mid-1970s
From the mid-1970s completion of an environmental impact statement prior
to commencement of the project submission of a mining plan, reporting on
environmental matters at regular intervals, and lodgment of security bonds
became increasingly familiar features of franchise agreements.

Queensland
One of the first minIng agreements to contain expanded environmental
provisions was the Aurukun Associates Agreement Act 1975 (Qld). Not only are
the environmental protection provisions in the Aurukun Agreement more
comprehensive than those in any of the preceding Queensland agreements,
but they make COlnmencement of mining and associated infrastructure
development activities conditional upon approval of the developers' proposals for environmental protection by the minister and relevant statutory
authorities. 291 The relative importance of these provisions is emphasised by
their location in a separate Part292 at the beginning of the substantive
provisions of the agreement. MacDonald observes that
Formerly the granting of the mining tenement and the right to mine held that
place of honour!293

As in the earlier Queensland agreements, the Aurukun Associates
Agreement required the developers to conduct open cut mining operations in
accordance with good mining practice, giving 'due regard to the proper care
of the environment',294 and included reclamation obligations limiting the area
of unrestored land and a time scale for restoration. Following mining, the
developers were to restore mined areas to a condition satisfactory to the
minister,295 with mining operations being carried out so that the total area of
mined land remaining unrestored at any time did not exceed 80 hectares. 296
Restoration of land on which mining had been completed was to take place
within 12 months of the completion of mining.297 The developers were
required to lodge a $200,000 security bond with the minister as a guarantee

However, the most significant innovation in the Aurukun Associates
Agreement was the requirement that the developers carry out environmental
studies on all sites included in or affected by their operations and report
their findings to the minister.301 Environmental studies were to be conducted
and reports produced on several aspects of the proposed development,
IncludIng the mInIng operations, the alumina refinery, the aluminium
smelter, water supply, the harbour and the town.302 Guicjelines to be applied
by the developers in carrying out the environmental studies were set out in
the First Schedule to the agreement. In the environmental study relating to
mInIng operatIons, for example, the developers were to describe the present
land use, determine areas of special environmental significance, carry out
flora and fauna studies and deal with matters such as overburden
management, wash water and disposal of mine site wastes.3D3 Commencement of mining or any other development was prohibited until the
developers' environmental proposal in relation to those works had been
approved by the minister and the relevant statutory authorities.304 Any
questIOn, dIfference or dispute arising in relation to an environmental
proposal could be referred to the Tribunal for determination.30S Environmental proposals could be enforced where necessary through the application of
conditions to any approvals, leases, permits, licences or rights granted under
the agreemenP06
Subsequent Queensland franchise agreements also contain extensive environmental protection measures. The environmental provisions of the Rundle
Oil Shale Agreement Act 1980 (Qld) (Rundle Agreement) were lengthy,
occupying a significant portion of the agreement. The proposed open cut oil
shale project would have been the largest industrial project undertaken in
Queensland to that point. Prior to commencing on the project the developers
were required to investigate its environmental effects307 and subnlit a report
on their investigations. 30B In fact, the developers had already submitted an
298

290 Part VII cl 6.
291 Part II cl 4(1).
292 Part n Proper Care of the Environment.
293 K MacDonald 'The negotiation and enforcement of agreements with State

294
295
296
297

Governments relating to the development of mineral ventures' (1977) 1 AMPLJ
29 at 36.
Part 1lI cl 19(1).
Part 1II cl 19(1).
Part III cl 19(2).
Part III cl 19(2)(c).
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299
300
301
302
303
304
305
306
307
308

Part 1II cl 19(5)(a).
Part III cl 19(5)(c).
Part III cl 19(5)(d).
Part 11 cl 2(2).
Part 11 cl 3.
Schedule 1 sub-cl (2).
Part Il cl 3.
Part 11 cl 4(2).
Part 11 cl 4(4).
Part X cl 4(1).
Part X cl 4(2).
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environmental impact statement in 1978 before signing the agreement309 but
it was kept secret and there was no opportunity for public comment at that
stage. They were also to produce further reports on their continuing
investigation and monitoring of the project's environmental effects. The
minister could, in addition, direct them to investigate and report upon the
environmental effects of any actions which they had taken or proposed to
take in carrying out the agreement. 31O
An innovation in the Rundle Agreement was that the developers were to
required to prepare a mining plan,3!! setting out proposals for the
development of the lease. The mining plan was to be submitted at three
yearly intervals312 and mining operations were to be carried out in
accordance with its provisions. As well as showing details of mining
operations (including processing of oil shale) and equipment, the location of
mining areas, and the location and grade of known oil shale deposits and
proposed utilisation, the mining plan was to address environmental matters
including the proposed rehabilitation of mined areas, measures for pollution
control, other information relevant to mining such as disposal of waste, and
any other matter requiring specific approval under the special conditions of
the lnining lease. 313
The minister for mines was to refer the proposed mining plan to the
minister administering the Clean Waters Act 1971 (Qld) and have regard to
that minister's views in determining whether to approve the plan. 314 The
minister could also submit the proposed plan to the relevant authorities and
take their views into account in determining whether to approve it. 315 Upon
receipt of advice from those sources, the minister for mines was to approve
the mining plan, provided he Was satisfied that the Plan described operations
which:
(a)

were in conformity with the Agreement, the mining lease, the Mining
Act 1968 (Qld) and the Mines Regulation Act 1964 (Qld);

(b)

could be safely conducted;

(c)

precluded unlawful pollution;

(d)

adequately provided for satisfactory rehabilitation of any disturbed
ground within the mining lease;

(e)

did not involve or require ongoing treatment of toxic wastes after expiry
of the mining lease;

309
310
311
312
313
314
315

Part X cl 4(2)(a).
Part X cl 4(3).
Part 2 cl 6(1) Sch C para 1(vi).
Part 2 cl 6(2) Sch C para l(vi).
Schedule C para 1(vi).
Part 2 cl 6(4).
Part 2 cl 6(4).
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(f)

adequately provided for resource utilisation; and

(g) were consistent with proposals set out in any relevant preceding
report. 316
Upon approval, a mining plan would become applicable to the lease, and
supersede any previous mining plan. If the minister for mines determined
not to approve a mining plan proposed by the developers, he was to notify
them of his reasons and the developers were to prepare another mining plan,
taking those reasons into account. 317
Numerous specific environmental protection obligations were imposed on
the developers by the special conditions attaching to the mining lease318 and
Part X of the agreement. Part X, 'Provisions relating to control of pollution
and protection of the environment', imposed a general obligation on the
developers to design, construct, implement, operate and conduct all operations under the agreement so as to avoid or minimise any undesirable
environmental effects. 319 Other provisions related to the handling of toxic
discharges, formulation of contingency plans for dealing with oil spills and
reclamation following abandonment of the pipeline. A contingency plan was
to be prepared for dealing with spills of oil or other hazardous material at
the developers' storage facilities. 320 Upon abandonment of the pipeline, the
developers were to remove equipment from the surface of the ground and
restore the land to its previous condition so far as it was practicable to do
so.321 The developers were also required to lodge a security deposit to the
value of $750,000 to be held as security for the performance of their
obligations under the agreement, mining lease and mining plan.322 If the
surface area disturbed by mining exceeded 375 ha, the minister for mines
could direct that the amount of security be increased by a specified sum for
each additional ha. 323

Like the Rundle Agreement, the Mount Isa Mines Agreement Act 1985 (Qld)
required the submission of a mining plan for the minister's approval both
initially before the granting of the mining lease, and thereafter at intervals of
five years. 324 The minister was to approve the proposed mining plan if he
was satisfied that it addressed the manner and method for carrying out the
purposes for which the mining lease is granted and that these:
316 Part 2 cl 6(5).
317 Part 2 cl 6(6).
318

Part 2 cl 4(4), as set out in Schedule C to the agreement.

319
320
321
322
323
324

Part X cl 2(1).
Part IX cl 11(1).
Schedule E, para 2.
Part 2 cl 7(1).
Part 2 cl 8.
Part 2 cll 5(c), 9(2) and (5). The matters to be addressed in the mining plan are
set out in Sch F.

184

185

MINING AGREEMENTS

(a)

were in conformity with the provisions of the agreement, the mining
lease and the Mining Act 1968 (Qld) and the Mines Regulation Act 1964
(Qld);

(b)

adequately provided for the control of the environmental impacts of
mining and for the satisfactory rehabilitation of any disturbed ground;
and

(c)

did not involve or require ongoing treatment or maintenance of toxic
wastes, structures or excavations following expiration of the lease. 325

Once approved, the mining plan is to be considered a part of the
conditions of the mining lease326 and the developer is required to conduct its
operations in accordance with the approved plan.3 27 The Mount Isa mines
agreement also required the developer to lodge a sum of money or a bond,
to be held by the minister as security for performance of its obligations
under the mining lease, the agreement, the Mining Act 1968 (Qld) and the
minister's orders and directions 328 An initial security deposit of $1,000,000329
was required to be lodged before the mining lease was granted. 330 Upon the
approval of any subsequent proposed mining plan, the amount of the
security deposit may be varied in accordance with the formula set out in the
agreement,331
A problem which has emerged in Queensland is that even though stronger
environmental protection obligations were imposed on project developers in
mining agreelnents, there has been an apparent reluctance to enforce those
obligations.332 An attempt has been made to explain the under-enforcement
of environmental obligations in Queensland on the basis of 'capture' theory.
It is postulated that, as a consequence of indirect influence, the government
agencies responsible for regulating the activities of corporations shifted from
enforcing the law in the public interest to serving the interests of the
regulated entities,333 thereby giving effect to unofficial and unstated
government policy.334 There have been claims that mines have not been
progressively rehabilitated and that a combination of low security deposits
and the effects of inflation have made it necessary for some rehabilitation to
be funded by the department.335 Recent figures put a high price on
325
326
327
328
329
330
33!

Part
Part
Part
Part
Part
Part
Part

2 cl
2 cl
2 cl
2 cl
2 cl
2 cl
2 cl

9(3).
9(3).
9(1).
10(1).
10(2).
5.
10(2).

332 For examples of environmental degradation caused by mining, see M Briody and
T Prenzler 'The enforcement of environmental protection laws in Queensland: a

case of regulatory capture?' (1998) EPLJ 54 at 58-60.
333 Briody and Prenzler above note 332 at 55.
334 Briody and Prenzler above note 332 at 68.
335 Since 1985, the Department of Mines and Energy has spent about $14m on
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rehabilitation which is yet to be carried out in the State.336 In October 1997,
the Queensland Minister for Mines and Energy, Mr T Gilmore informed
Parliament that his department estimated that rehabilitation of worked sites
would cost $774 million,337 although other sources suggest that the costs of
the clean up will considerably exceed $1 billion. 338 The Queensland Mining
Council has put the figure at $1.2 billion,339 reportedly stating that 'a
minimum of $800 million' is required to restore land currently disturbed by
coal mining and another $400 million for metalliferous mine sites.3 40 The
Queensland Mining Council's calculation is 'based on the cost of rehabilitation of all land available for coal mining' in Queensland whereas the Mines
Department's $744 million figure is based on land that has been mined but
remains unrehabilitated. 34 ! In 1999, the Queensland cabinet approved reforms
to the regulation of mining activity aimed at alleviating the problem of
under-enforcement of environmental protection obligations. Following the
enactment of the Environment Protection and Other Legislation Amendment Act
2000 (Qld) the Environmental Protection Agency has assumed responsibility
for regulating the environmental impacts of mining as well as for assessing
the potential impacts of mining proposals while the Department of Natural
Resources and Mines is responsible for land tenure and resource a11ocation. 342 While the Environment Protection and Other Legislation Amendment
Act 2000 (Qld) (EPOLA Act) extensively amends the environment protection
provisions of the Mineral Resources Act 1989 (Qld), the provisions of the
Mineral Resources Act 1989 (Qld) as they existed immediately before the
enactment of the EPOLA Act 2000 continue to apply to all of the franchise
agreements in force in Queensland.3 43

335-Continued
rehabilitating sites at Agricola, Charters Towers, Honl Island, Croydon,
Herberton, Gympie, Irvinebank and Mount Morgan. Environmental Protection
Agency Queensland State of the Environment Queensland 1999 Queensland
Government Enviromnental Protection Agency Brisbane 1999 at 3.58.
336 Criminal Justice Commission Report by the Criminal Justice Commission on its Public
Hearings conducted by the Honourable R H Matthews QC into the Improper Disposal
of the Liquid Waste in South-East Queensland, Volume 1: Report Regarding Evidence
Received on Mining Issues Criminal Justice Commission Brisbane 1994 at 3.58.
337 Weekly Hansard No 10 1997, 7 October 1997 at 3589.
338 P Morley and W Sanderson 'Mines minister rejects claims on costs' The Courier
Mail 9 October 1997 at 8 reports that Professor Brian Roberts of the University of
Southenl Queensland's Land Use Study Centre states that 'The true figure is
certainly in excess of $1 billion' and Mr J Leggate, mining consultant and former
mines inspector states that 'a safe, reliable figure covering all land currently
disturbed is around $1.5 billion.'
339 Morley and Sanderson above note 338 at 8.
340 Weekly Hansard above note 337 at 3659; Morlcy and Sanderson above note 338.
341 Weekly Hansard above note 337; Morley and Sanderson above note 338.
342 EnvirOllllental Protection Agency Queensland above note 335 at 3.58.
343 Mineral Resources Act 1989 (Qld), s 735(1) and (2).
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Many of the environmental protection obligations which first appeared in
franchise agreements in Queensland were subsequently incorporated into the
State's general mining legislation. The Mineral Resources Act 1989 (Qld) (MRA)
introduced specific requirements for environmental management in all mining
leases, giving effect to the policy that it is an integral component of the
development and operation of mining projects. The MRA made compliance
with environmental assessment procedures a general obligation in the mining
sector and required the holder of a mining lease to rehabilitate the surface of
the land. To avoid the problems which have arisen in relation to
rehabilitation of abandoned mines, the MRA and the Government's 1991
Policy on Environmental Mangement for Mining in Queensland aimed to
ensure that remediation was undertaken by leaseholders before a mining
lease was terminated or expired.344

submission of a plan of operations consistent with the environmental
management overview strategy, describing how the mine will meet its
environmental commitments;352
mining activities to be conducted in accordance with the environmental
management overview strategy and current plan of operations;353
the preparation and submission of an environmental audit report for the plan
of operations;354

Under the MRA, as it continues to apply to Queensland mining
agreements, an application for a mining lease must be accompanied by a
statement outlining the proposed mining program and method of operation,
an indication of the proposed commencement date of the mining program,
and proposals for any infrastructure requirements necessary to enable the
mining program to proceed. 345 The application must also be accompanied by
an environmental management overview strategy (EMOS), setting out

strategies for protecting the environment and m,anaging environmental
impacts on the land covered by the proposed lease and the progressive and
final rehabilitation of the land.3 46 The EMOS is an agreement between the
government and the mining company to carry out environmental protection
measures and rehabilitate disturbed land 347 It is the link between the
environmental planning or impact assessment and the actual plan of
operations and the rehabilitation program. The EMOS outlines how environmental protection and rehabilitation strategies will be managed through
construction, operation and abandonment stages. Prior to the grant of the
mining lease, the minister may require the applicant to undertake an
environmental impact study and prepare an environmental impact report,348
in accordance with ministerial guidelines. 349 The EMOS is complemented by
the plan of operations which is consistent with the approved EMOS and
details day to day activities to be carried out on the mining lease. It must be
lodged at least two months before commencement of operations 350 and may
run for up to five years. 351 Standard conditions in mining leases granted
under the MRA 1989 require:
344 Environmental Protection Agency Queensland above note 335 at 3.58.

345 Mineral Resources Act 1989 (Qld) s 245(1)(o)(iii).
346 Section 245(1)(p).

prior to the termination of the milling lease, removal of all buildings,
structures, equipment and plant. 355

The MRA 1989 also requires miners to lodge a security deposit356 to
ensure compliance with the conditions of the lease and the Act, rectification
of actual damage to the land and payment of moneys to the Crown. 357 The
amount of security is determined by the minister,358 W!'lO may subsequently
require the deposit of a further amount of security.359 In practice, the amount
of security required varies according to the risk of environmental nonperformance,360 The security may take the form of a bond or guarantee or
indenmity by a bank, insurance company or other financial institutionr or
some other form of security acceptable to the minister. 361 All or part of the
security deposit may be used by the minister to rectify damage to the land
or to remedy non-compliance with the conditions of the mining lease.362
Upon expiry or termination of the lease, the minister is to refund any
security deposited less amounts retained for rectification of any matters
caused by non-compliance with the conditions of the mining lease or any
order made by the minister and amounts owed to the State or to a local
government 363 At the termination of a mining lease, the lease holder must
provide the minister, within three months, with a final rehabilitation report
and an environmental audit statement confirming that the rehabilitation
requirements under the environmental management overview strategy and
the plan of operations have been met,364 The minister may, within six
months of receiving the report, give the mining lease holder further

352
353
354
355
356
357
358
359

360 A Gilpin Environmental Economics: A

347 Environmental Protection Agency Queensland above note 335 at 3.58.

348 Mineral Resources Act 1989 (Qld) s 261(1).
349 Section 262(1).
350 Section 291(1), (2).
351 Section 293.
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Section 276(1)(b).
Section 276(1)(c).
Section 276(1)(d).
Section 276(1)(e).
Sections 276(1)(m)(iv), 277(11).
Section 277(1).
Section 277(2).
Sections 277(3), (9), (11).

361
362
363
364

Chichester 2000 at 162.
Section 277(1).
Section 277(6).
Section 277(12).
Section 318(1).
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directions regarding rehabilitation of the land and may require submission of
a further rehabilitation report and environmental audit statement. 365

required to do so by the minister from time to time.372 Unlike the earlier WA
franchise agreements, the Iron Ore (Channar Joint Venture) Agreement Act 1987
(WA) required the developers to inform the minister of further environmental
matters which needed to be addressed. If the developers become aware of
information, whether as a result of their monitoring or otherwise, which
required changes to the EMP proposals or made it necessary for additional
matters to be addressed, they were to notify the minister and submit a
detailed report on those matters.3 73

Western Australia

The inadequate environmental protection and management obligations in the
pre-1975 WA mining agreements were later supplanted by State legislation
imposing more onerous obligations on the developer. 366 Since 1975, WA
mining agreements have contained comprehensive environmental assessment,
review and Inanagement conditions. 367 The environmental protection and
management provisions of the post-1975 WA agreements follow a standard
pattern: initial submission of an envir0111nent management prograrn, ongoing
monitoring of the environmental impact of the project, and production of an
annual interim report, with a detailed report to be submitted every three
years.

The Uranium (Yeelirrie) Agreement Act 1978 (WA) required the developer to
submit an environmental management program (EMP) as part of its initial
proposals for the project, and to report to the minister on its implementation
at regular intervals. The EMP was to set out measures to be taken for the
protection and management of the environment and for the protection of
Aboriginal and historic sites. 368 A continuous program of investigation and
research, including monitoring and the study of sample areas, was to be
carried Qut to ascertain the effectiveness of the approved environmental
protection and management proposals. 369 The developer was required to
present a yearly interim report on its investigations and research and to
submit a detailed report at three yearly intervals. The minister could call for
additional detailed proposals on any of the matters addressed in the three
yearly report 370
Similarly, the Iron Ore (Channar Joint Venture) Agreement Act 1987 (WA)
required the developers to submit an initial EMP and to carry out a
continuous program, including monitoring and the study of sample areas, to
ascertain the effectiveness of lueasures being taken for rehabilitation,
protection and management of the environment. 371 The developers were to
submit a detailed report on their review of the environmental controls when

365 Section 318(2).
366 D Grinlinton 'Legal aspects of large scale mineral developments -

a case study
of Western Australia' LLM Thesis, University of Dundee, Dundee 1988 at 19-20,

32. Examples include: Alumina Refinery (Warsley) Agreement Act 1973 (WA),
ell SA, SB, 7(9)(a)(iii), 7(9)(b)(iii) and Tran Ore (Cleveland Cliffs) Agreement
Amendment Act 1973 (WA), Third Schedule cl 3(7).
367 Grinlinton above note 366 at 38.

368 Clause
369 Clause
370 Clause
371 Clause

8(1)(n).
12(1).
12(3).
11(1).

Western Australian franchise agreements have also addressed earlier
concerns that incorporation of project specific environmental regimes in
mining agreements luay lead to a lowering of environmental protection
standards. All franchise agreements which have entered into force in WA
since 1972 are subject to the provisions of the Environmental Protection Act
(WA)374 and several pre-1972 franchise agreements have, by amendment,
been made subject to the Environmental Protection Act. 375 Further, provisions
have been included in a number of W A agreements explicitly stating that
there is to be no relaxation of existing environmental controls. The Uranium
(Yee/irrie) Agreement Act 1978 (WA) states that:
Nothing in the Agreement is to be construed to exempt WMC from
compliance with any requirement in com1ection with the protection of the
environment imposed under general State laws. 376

South Australia

The Stony Point (Liquids Project) Ratification Act 1981 (SA) introduced the
environmental 'hardship clause', used here for the first time and later taken
up in a substantially similar form in the Roxby Downs (Indenture Ratification)
Act 1982 (SA).377 The Stony Point Indenture acknowledged that in assessing
the economic feasibility of the activities contemplated by the indenture, the
developers had taken the existing environmental laws and standards into
account. 378 If subsequent changes to such laws and standards had the effect
of imposing substantial additional costs upon the developers, the State was to
give sympathetic consideration to ameliorating the adverse effects of such
additional costs by reducing charges and levies payable by the developers to
the State under the indenture.
372 Clause 11(]).
373 Clause 11(2).
374 Environmental Protection Act 1986 s 5.

375 For example, Iron Ore (Cleve/and Cliffs) Agreement Act 1964 (WA) Sch cl 11A
(added by the Iron Ore (Cleve/and Cliffs) Agreement Act Amendment Act 1973 (WA)
Sch 3 cl 3(7)).
376 Clause 4J; See also Iron Ore (Marillana Creek) Agreernent Act 1991 (WA) cl 36; Iron

Ore (Hope Downs) Agreement Act 1992 (WA) cl 39.
377 See below.
378 Clause 80.
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The 'hardship clause' was taken up in the Roxby Downs (Indenture
Ratification) Act, which also introduced procedures for dealing with environmental emergencies. At the date of the agreement, the Roxby Downs joint
venturers had already prepared a draft environmental impact statement to
meet general Commonwealth379 and State3SO requirements, but the indenture
imposed additional obligations. At the same time as submitting the initial
project notice, the joint venturers were required to submit an overall
environmental management program (EMP),381 as well as information on
Aboriginal and historic sites and measures to be taken to protect them. 382
Then, within a reasonable time of giving the initial project notice and at three
yearly intervals thereafter, the joint venturers were required to submit a
detailed EMP.383 These provisions in the Roxby Downs Indenture are clearly
modelled on those in the Uranium (Yeelirrie) Agreement Act 1978 (WA), which
was one of the main precedents for the Roxby Downs agreement. 384

requirement for the environmental management programme to be updated
every three years represents a significant advance from the approach taken in
previous State agreements ... [R]ecent Western Australian and Queensland State
agreements [had] addressed the subject of environmental protection but [had]
not gone beyond requiring preparation of an initial management programme,
followed by regular reporting obligations with a right in the minister to call
for further detailed proposals if necessary.393

The EMP is a program for the protection, management and rehabilitation
of the environment and includes arrangements for monitoring and studying
sample areas to ascertain its effectiveness 385 An EMP was to be submitted to
the minister for approval. The minister could approve an EMP, with or
without conditions, Of refuse to approve it, advising the joint venturers of his
decision within two months.386 If the minister approved the EMP conditionally or refused it he was required to give reasons to the joint
venturers,387 and the reasonableness of the decision could be referred to
arbitration. 388 Once approved or determined by arbitration the joint venturers
were obliged to implement the EMP.389 The joint venturers were also
required to provide the minister with all relevant raw data,390 an interim
report on the EMP at yearly intervals391 and, three years after the approval
of an EMP, were required to provide a report on its operation during that
time.3 92 Warnick comments that the
379 Environment Protection (Impact of Proposals) Act 1974 (Cth).

380 Although the South Australian enviromnental impact legislation had not been
proclaimed, State Cabinet had directed that an environmental impact statement
should be required for any project of major social, economic or environmental
importance.

381
382
383
384
385
386
387
388
389
390
391
392

A novel feature of the Roxby Downs indenture was the inclusion of a
specific provision dealing with environmental emergencies,394 introduced 'no
doubt with radiation problems very much in mind.'395 In the event of a
sudden and unexpected material detriment to the environment occurring as a
result of the joint venturers' operations, they were required to submit a
mitigation program. The provisions regarding approval and arbitration of
EMPs also apply to the emergency mitigation program.3 96
The 'hardship clause'397 in the Roxby Downs indenture acknowledges that
in assessing the economic feasibility of the project the joint venturers took
into account the envirOlunental laws and standards in force at the time the
Project Notice was given. However, if changes were made to State
environmental laws and standards which had the effect of imposing
substantial additional costs on the joint venturers, the State upon request was
to 'give due consideration to ameliorating the adverse effects of such costs.'

Tasmania
The more recent Tasm,anian franchise agreements subjected the project
developers to much stronger environmental protection obligations than would
have applied under the general State environmental and mining laws in force
at the time. 398 Innovations relating to environmental protection which were
introduced into the State's franchise agreements were subsequently included
in the new suite of resource development and environmental legislation
enacted in the 1990s.399
The Mining Act 1929 (Tas) was lacking in environmental policy400 and it
bore no direct relation to the Environment Protection Act 1973 (Tas). There was

Clause 6(3)(p).
Clause 6(3)(m).
Clause 11(1).

393 Warnick above note 108 at 47-48.
394 Clause 11(7).

Many clauses in the two agreements are either very similar or identical. Another
point of similarity is that Western Minu1g Corporation was the majority joint
venturer in both projects.

396 Clause 11(7).
397 Clause 11(9). The 'hardship clause' which was first used in the Stony Point

Clause
Clause
Clause
Clause
Clause
Clause
Clause
Clause

11 (1).
11(2).
11(3).
11(5).
11(5).
11(6)(a).
11(6)(h).

395 Wan1ick above note 108 at 48.

Indenture (SA) appears in a substantially similar form in the Roxby Downs
Indenture. Under the Roxby Downs Indenture the State has a broader discretion
as to any action it might take to ameliorate the adverse effects of changes in
environmental standards.
398 Tsamcyni above note 253 at 38.
399 Environrl'lental Management and Pollution Control Act 1994 (Tas), Land Use Planl1in'g
and Approvals Ad 1993 (Tas), State Policies and Projects Act 1993 (Tas); Mineral
Resources Development Act 1995 (Tas).

400 Tsamenyi above note 253 at 64. See R Bingham 'Natural resources law and policy

11(6)(c).
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no requirement for the environmental effects to be taken into account in
respect of mining lease applications, although the minister of mines could
grm:t mining leases. subje~t to special conditions, based on a narrow range of
envHOlllnental conslderations. 401 If the mining lease covered an area which
the minister considered to be liable to erosion by wind or water as a result
of mining a covenant aimed at preventing erosion could be imposed. 402 A
lease could also contain such other covenants as the minister (on the
recommendation of the director of Environmental Control) considered
necessary or desirable to prevent or lessen environmental pollution. 403 The
Mining Act 1929 (Tas) prohibited the deposit, placing or stacking of tailings,
sludge, waste matter or debris from any mine without an easement licence.
The discharge of any such matter which was likely to be washed or carried
by flood waters or storms into any watercourse was prohibited and the
director of Environmental Control could require the owner or a person
having management and control of such activity to remedy the damage.
Upon failure to comply with a directive, the director could remedy the
damage and the expenses incurred became a debt due to the State. The
Mining. Act 1929 (Tas) contained no provisions directly addressing the
rehabIhtation of the land surface, although the minister (on the recommendation of the director of Environmental Control) could impose such lease
covenants as were considered necessary, including requirements to restore
the environment after mining had ceased or before the termination of the
lease. 404 As security for the performance of rehabilitation obligations, miners
could be required to deposit a bond with the Treasury before the
commencement of mining, in an amount determined by the minister. The
deposit money could be applied to remedy any erosion of the leased area
and adjoining lands after mining operations had ceased. 405

Until the Tasmanian environmental legislation was overhauled in the early
1990s, there was no legislative obligation to carry out an environmental
impact asseSSlnent. The provisions in the Environmental Protection Act 1973
(Tas) relating to environmental impact assessment were restricted to pollution
control and the Mining Act 1929 (Tas) did not require an environmental
in:-p~ct assessment to be conducted prior to consideration of applications for
mmmg tenements. 406 In adopting the framework for environmental protection
mtroduced m the South Australian Roxby Downs (Indenture Ratification) Act
1982 (SA), the He/lyer Mine Agreement Ratification Act 1987 (Tas) went

substantially beyond the obligations imposed under the general laws then in
force. The central features of the environmental provisions of the Hellyer
Mme Agreement - submission of three yearly environmental management
plans, mitigation of environmental emergencies and the 'hardship clause' are modelled on those in the Roxby Downs indenture,407 where they
appeared together for the first time in an Australian mining agreement.
Under the Hellyer Mine Agreement Ratification Act 1987 (Tas), the developer
was reqUlred to submit both an environmental impact statement (EIS) and an
environmental management plan (EMP) - collectively referred to as the
'Plan' - initially and then every three years. 408 The EMP is a three year
program for the protection, management and rehabilitation of the environment, including arrangements for the monitoring and studying of sample
areas to assess the program's effectiveness. 409 The Plan was to be prepared
by the developer in accordance with guidelines determined by the director of
Environmental Control regarding the information required to be included,
following consultation with the developer 410
An important innovation in the Hellyer Mine Agreement Ratification Act 1987
(Tas) was that it enables public submissions to be taken on the contents of an
EMP. Upon receiving the initial Plan or any subsequent Plan involving a
substanhal change to the operation of the Hellyer Project which could have a
~ignific~t effe~t on the environment, the minister was to advertise its receipt
m a dady regIOnal newspaper circulating in the area of the Hellyer Project
and to mdIcate the places and times at which it could be inspected. 411 Any
person residing, carrying on business or owning land in the State could make
a submission on matters in the Plan. 412 After consideration of the
submissions and the developer's response, the minister was to determine
what, if any, amendments should be made to the Plan. The developer was to
make any required amendments and submit the amended Plan to the
minister for the environment. 413
The minister could approve the Plan, conditionally or unconditionally, or
refuse to approve it,414 notifying the developer of his decision within two
months .of receiving the Plan. 415 Where the minister approved a Plan subject
to condItIons or refused to approve it, he was required to give reasons for
his decision. 416 The reasonableness of a condition, the minister's refusal, or

407 Roxby Downs Indenture cl 11.
400-Continued
in Tasmania' (1994) 1 Australasian Journal of Natural Resources Law and Policy 281

at 289.
401 Bates above note 24 at 2l.
402 Mining Act .1929 (Tas), s 46(1 )(e).
403 Statute Law Revision (Environment Protection) Act 1973, s 12.

404 Section 46(2).
405 Mining Act 1929 s 46(1)(e); ss 85, 89(3); see M Tsamenyi above note 253 at 72.
406 Tsamenyi above note 253 at 72.
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Hellyer Mine
Schedule 1 cl
Schedule 1 cl
Schedule 1 cl
Schedule 1 cl
Schedule 1 cl
Schedule 1 cl
Schedule 1 cl
Schedule 1 cl

Agreement Sch 1 cl 7(1).
7(1).
7(2).
7(3).
7(4).
7(7).
7(8).
7(9).
7(9).
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amendments required by the minister could be referred to arbitration. 417 An
approved Plan could later be amended to correct any error or make any
modification the minister considered to be desirable in view of the
availability of additional data, technological developments or other matters
not contemplated when the plan was first approved. 418 The developer was to
provide the minister with all the relevant data relating to the Plan, submit an
annual interim report on it and, at the expiration of each Plan, submit a
detailed report on its operation during the previous three years.419

negligence or willful misconduct which aggravates existing contamination or

The Hellyer Mine Agreement also made provision for dealing with
'environmental emergencies.'420 In the event of a 'material detriment to the
environment' occurring as a result of its operations, the developer was to
take inunediate action to mitigate the datnage and was required to submit a
specific mitigation program to the minister as soon as reasonably practicable. 421 Another feature of the agreement's environmental provisions is the
'hardship c1ause',422 The clause recognises that in assessing the CCOl1OlniC
feasibility of the Hellyer project, the developer took into account the state of
the environmental 'laws, regulations or standards' in force at the time the
project notice was given. Should future changes to such laws, regulations or
standards mean that substantial additional costs are imposed on the
developer or its related companies, the State, upon request, is to 'give due
consideration to ameliorating the adverse effects of such costs.'423

As in Queensland, the extent of environmental damage caused by earlier
projects established under franchise agreements with minimal environmental
protection obligations has recently become apparent in Tasmania. Of
particular concern is the problem with acid mine drainage at Mt LyelI and
Savage River.424 The Queen-King River systems and Macquarie Harbour in
western Tasmania have been contaminated by mercury from the Mt Lyell
mine in Queenstown. Acid mine drainage levels at Mt Lyell are comparable
to those from some of the most heavily polluting mines in the US.425 Mining
and mineral processing operations at the century old Mt Lyell mine have
been extended by two ratified agreements concluded during the 1990s: Copper
Mines of Tasmania Pty Ltd (Agreement) Act 1994 (Tas) and Copper Mines of
Tasmania Pty Ltd (Agreement) Act 1999 (Tas). The new operator, Copper Mines
of Tasmania Pty Lld (CMT) has been extensively indemnified for pre-existing
pollution, polIutants and contamination, although it remains liable for

pollution426 and is subject to specific rehabilitation obligations following
closure of the mine. 427 There are extensive provisions in the agreement

dealing with responsibility for and treatment of acid drainage from the
mine. 428 However, while CMT is required to provide the director of mines
with a five year mining plan, it is only obliged to conduct its operations 'in
accordance with Best Practice Environmental Management, to the extent

achievable' having regard to the pre-existing contamination and ongoing
pollution caused by past operations. 429
Operations at the Savage River mine, established under the Iron Ore
(Savage River) Agreement Ratification Act 1965 (Tas), were extended under the
Iron Ore (Savage River) Deed of Variation Act 1990 (Tas) (The 1990 Act). The
1990 Act significantly amended the environmental protection provisions of
the 1965 agreement, imposing comprehensive environmental rehabilitation
obligations on the new operator, Pickands Mather International (PMI),
requiring it to use the latest technology and best practice to completely
rehabilitate the site on the completion of mining operations. The Minister for
the Enviromnent, Mr M Aird, in addressing the Iron Ore (Savage River)
Deed of Variation Bill 1990 (Tas) on its second reading in the House of
Assembly commended the Bill as
highly significant in environmental terms as it represents a landmark in
providing an agreed and upgraded environmental rehabilitation plan which
the Government intends to use as a standard for the future against which
other rehabilitation plans can be measured. 430

However, what is now officially admitted to be the 'serious problem'431 of
acid rock drainage at Savage River was not recognised by the State
government and its advisors at the time and it was not addressed in the 1990
Act. From around 1994, it became clear that acid mine drainage was a major
problem at Savage River 432 and a study commissioned by the State
government found that the cost of remediation would be in the region of
$115 million to $120 million. Acid mine drainage at Savage River can be
miniInised by continuing mining operations, whereas the complete cessation

426 Copper Mines of Tasmania Ply Lld (Agreement) Acl 1999 s 7(1) and (2), Sch 1 cll 5

417 As provided in cl 36 of the agreement: Schedule 1 cl 7(10).
418 Hellyer Mine Agreement Seh 1 cl 7(11).
419 Schedule 1 cl 7(13).
420 Warniek above note 108 at 48.

421 Hellyer Mine Agreement Sch 1 cl 7(14), cll 7(S) to (13) inclusive apply to such
program.
422 Warniek above note 108 at 48.

423 Hellyer Mine Agreement Sch 1 cl 7(15).
424 De Bias above note 220.
425 Mercer above note 147 at 229-230.

-8.
427 As detailed in Schedule 1 to the Agreement. See Seh 1, cl 4.1(c).

428 Schedule 1 cll 7 and 8.
429 Schedule 1 cl 4.1(a) and (b).
430 Quoted by Mr5 Milne MHA, then leader of the Tasmanian Green Party Hansard
Tasmanian House of Assembly, 28 November 1996.
431 Mr P Hodgman, Minister for the Environment Hansard Tasmanian House of

Assembly 18 November 1997.
432 Mrs Milne MHA and Ms Putt MHA, Member for Denison Hansard Tasmanian
House of Assembly 28 November 1996.
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of mining operations would exacerbate the problem. 433 The environmental
problems at the Savage River mine were described in House of Assembly
debates during the passage of the Goldamere Ply Ltd Agreement Act 1996 (Tas)
by Ms Putt of the Green Party:

State's general resource management and environmental legislation, The
Environmental Management and Pollution Control Act 1994 (Tas) provides a new
range of environmental management tools, including:

[At Savage River] there has been no attempt at remcdiation whatsoever. It is
just a filthy mess, it is a huge scar on the environment. If all it was was
unsightly, then perhaps that would not be so much of a problem but it is a lot
worse than that. We have got the ongoing acid rock drainage which is a very
severe environmental problem. We are told it could persist for 400 years and
we were initially told that it would cost around $120 million to remeciiate ....
The Savage River is biologically dead for about 30 kilometres from where the
acid drainage goes into the river and if the mine site were to simply close
down and no ongoing operation come in and proceed, that acid drainage
would actually become progressively worse over years. If we did not have a
new operator in there who is also going to do things like pump some of the
acid drainage through some alkaline dolomite mattresses to balance up the
acidity and alkalinity to get back some sort of a neutral pH situation, then we
would really have something even worse. So wc have to accept that getting a
new operator into the site in terms of dealing with the acid mine drainage is
probably going to be the best outcome. 434

Under the iron Ore (Savage River) Arrangements Act 1996 (Tas) and the
Goldamere Ply Ltd (Agreement) Act 1996 (Tas) PM! ceased its involvement with
the mine and ownership passed to Australian Bulk Minerals (ABM). PM!
agreed to pay the State Government a sum of $11 million in full discharge of
its environmental rehabilitation obligations under the 1990 Act, on the basis
that it would be exempted from any further liability for existing environmental damage. The new operator ABM agreed to pay the State Government $13
million for the mine and associated infrastructure. The combined total of $24
million paid by PM! and ABM is being applied by the State Government
towards rehabilitation of the site. 435 The Goldamere Pty Ltd (Agreement) Act
1996 (Tas) acknowledged that previous mining operations had resulted in
'the generation of pollution, including sediment, acid drainage and extensive
areas of currently unrehabilitated land' and that ABM should be given an
environmental indemnity.436 While ABM was not required to assume
responsibility for any contamination, pollutants or pollution caused by past
operations, it will be liable for wilful misconduct or negligence which has the
effect of aggravating pre-existing pollution or contamination. 437
Environmental luanagement and protection practices first introduced in
franchise agreements in Tasmania have since been incorporated into the
433 Lime is being mixed into the water in the pits, with the purpose of reducing
434
435
436
437

acidity and allowing heavy mek'11s previously in suspension to sink to the
bottom so that they will not pollute the river: Mr P Hodgman above note 431.
Ms Putt above note 432.
Hansard Tasmanian House of Assembly 28 November 1996.
Goldamere Fty Lld (Agreement) Act 1996 (Tas) Sch 1 Recitals paras Band G.
Goldamere Pty Lld (Agreement) Act 1996 (Tas), ss S-lO, Sch 1 cls 4.2, 4.3, 4.4, 5-S.
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•

legislatively established environmental impact assessment principles;

•

environmental agreements, which can provide for taxation and fee relief,
in recognition of good environmental practices;

•

environmental audits carried out to establish the current environmental
performance of an operation;

•

a requirement to notify the Director of Environmental Management, and
to obtain an emergency authorisation, in relation to emergencies, accidents
and malfunctions;

•

new provisions enabling financial assurances to be required to guarantee
environmental performance;

•

mandatory environmental improvement programs, which involve public
participation and appeal rights, where there is a failure to comply witl1
laws, and it is reasonable to permit a proponent some time to cOluply.438

The Environmental Management and Pollution Control Act 1994 (Tas) sets out
categories of activities for which an environmental impact assessment may be
required 439 and the principles governing any environmental impact assessment undertaken. 440 The Act also includes new enforcement processes,
including powers to require information and environment protection notices.
Under the Mineral Resources Development Act 1995 (Tas), the minister may
require any abandoned mining land or land affected by earlier rehabilitation
activities to be rehabilitated, entering into a contract for this purpose. 441 The
Act establishes a Rehabilitation of Mining Lands Trust Fund442 and provides
for money from a security deposit to be applied to remedy damage to the
environment caused by mining or exploration. 443

Further processing
The policy of State and Federal governments has been one of 'actively
encouraging and promoting the further processing in Australia of Australian
raw materials for export' wherever this was economically feasible and
438 Bingham above note 400 at 287.
439 Environmental Management and Pollution Control Act 1994 (Tas) s 3 'level 1
activity', 'level 2 activity', 'level 3 activity', ss 24, 25, 26 and 27.
440 Environmental Management and Pollution Control Act 1994 (Tas) s 74.
441 Section IS0(a), (b).
442 Mineral Resources Development Act 1995 s 182.
443 Mineral Resources Development Act 1995 s 196(1)(b).
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consistent with sound economic development. 444 For the States, the establishment of further processing activities was seen as a way of securing the
greatest regional development benefit from the mining industry.445 Notwithstanding the States' desires, they have not succeeded in maximising the level
of local processing and Australia's mining industry remains largely export
oriented, with most of the country's mineral products being exported as raw
materials. Factors such as the small size of the domestic market, lack of a
well developed industrial sector and the vertical integration of many of the
multinational mining companies operating in Australia have combined to
produce a situation in which little of the nation's mineral output is processed
before export. 446

One of the greatest disparities is in relation to iron ore: Australia is the
world's second largest producer of iron ore and concentrate but it ranks
twenty first in production of raw steel. 450

While the overall proportion of minerals processed locally is relatively low,
there is a considerable degree of variance among minerals. In some cases, a
high proportion of mine product is exported in processed form whereas in
others, exports are predominantly of the mineral in its raw condition. A
Federal government review of mineral processing research in Australia in the
early 1990s fotmd that although
the percentages of copper, nickel and alumina processed from their
respective ores has averaged 70 per cent or more since the 19705, the
corresponding rates for the production of aluminium from bauxite, or titanium
and iron from their ores, have been in the range of 10-15 per cent. More
importantly, the proportion of metals exported in the form of fabricated
products such as complex alloys or elaborately transformed goods is extremely
low. 447

The only minerals other than nickel, bauxite and copper448 which are
highly processed before export are zinc and lead.44~ Levels of local
processing of mineral sands, alumina, manganese and tin are much lower.
444 Trade Development Council Milwrnls Processing: A Comparative Study Australian
Govemment Publishing Service Canberra 1980 at iii.
445 R Fagan Resource Development, Plant Location and Government influence unpublished
thesis, Australian National University Canberra 1973 at 269.
446 N Deutscher 'Historical aspects' in W H Richmond, P C Sharma (eds) Mining and
Australia of Queensland Press St Lucia, 1983 at 37; Mercer above note 147 at 215.
447 Department of Industry, Technology and Regional Development Review of Mineral
Processing Research in Ausl'mlia Australian Govermnent Publishing Service
Canberra 1993 at 15.
448 Australia produces 6 per cent of the world's copper ex-mine but only about 3
per cent of refined copper: 1 Haine and P Berry 'Base metals: outlook to 2005-06'
in ABARE Outlook 2001: Vol 3 Minerals and Energy ABARE Canberra 2001 315 at
325. Exports of refined copper in 1999/2000 are estimated as being three times
the level of 1997/98: Resource Information Unit Register of Australian Mining
1999/2000 Sirnon Hadfield Perth 1999 at 88.
449 In 2000, Australia was the world's largest exporter of both zinc and lead ores
and concentrates and ranked as the second and third largest exporter of lead
and zinc metals respectively: Haine and Berry above note 448 at 325.
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The question of whether, and how, Australia can increase the degree of
processing of minerals before export is one which has received considerable
attention over the years. Generally, the conclusion has been that further
processing is both desirable and economically feasible 451 The Vernon
Committee of Economic Inquiry noted in its 1965 report that it was
important that minerals be refined and worked up locally and not merely
exported in crude form. The Committee recommended that where a venture
depended on the granting of m.ineral leases or other concessions, governments should make conditions to achieve this purpose. 452 This approach was
in fact adopted in all States: many franchise agreements, have included, as a
condition of the mining lease, obligations on the developer to carry out or to
investigate the feasibility of establishing down stream processing operations. 453
Such conditions are found in the bauxite mining agreements which aiIned
at the establishment of alumina refineries as the primary concern, to be
followed by aluminium slnelters. The focus on alumina refining is particularly apparent in the WA agreements, all of which are entitled 'Alumina
Refinery Agreement Act'.454 The further processing obligations in the bauxite
agreements have largely been lnet, with six alumina refineries and six
aluminium smelters having been established in Australia 455
450 Australia produces 15.3 per cent of total world production of iron ore and
concentrate and 1.1 per cent of raw steel: Australian Bureau of Agriculture and
Resource Economics Minestats Australia ABARE Canberra )lme 1998.
451 See for example S Bambrick (ed) Mineral Processing in Austmlia Conference
Papers and Report Centre for Continuing Education Australian National University 1973 at 180; S Bambrick 'Mineral processing in Australia: what price
resources diplomacy?' (1975) 47 The Australian Quarterly 65-76; Ban1ett above
note 201 at 317.
452 Report of the Committee of Economic Enquiry Vernon Committee of Economic
Enquiry 1965 Vol 1 at 195. The Committee gave the example of the
Commonwealth taking this approach in the Mining (Gove Peninsula Nabalco
Agreement) Ordinance 1968 (NT) - see below.
453 E L Wheelwright and Fitzpab"ick comment that it was realized at a relatively
early stage that if further processing was to be more than a pious hope it would
have to be included as a condition of the lease: EL Wheelwright and
B Fitzpab"ick The Highest Bidder: A Citizen's Cllide to Problems of Foreign Investment
in Australia Lansdowne Melbourne 1965 at 105.
454 Alwnina Refinery Agreement Act 1961; Alwnina Refinery (Pinjarra) Agreement Ad
1969; Alwnina Refinery (MitclieJ! Plateau) Agreement Ad 1971; Alumino Refinery
(Muchea) Agreement Act 1972; Ahllnina Refinery (Worsley) Agreement Act 1973;

Alumiwi Refinery (Wagerup) Agreement Act 1978.
455 In WA, Alcoa operates three alumina refineries (Kwinana, Pinjarra, Wagerup) and
BI-IP Billiton operates a refinery associated with its bauxite mine at Worsley in
the Darling Range in WA; in (Jueensland, Queensland Alumina Limited (QAL),
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An example of further processing obligations are those in the Commonwealth Aluminium Corporation Pty Ltd Agreement Act 1957 (Qld) requiring
Comalco to construct an alumina refinery and an aluminium smelter in
Queensland 456 From the perspective of the Queensland Government, these
were the most important provisions in the agreement and were inserted at
the Governlnent's insistence in the face of Comalco's representations that it
should have absolute freedom to export unprocessed bauxite 457 As soon as
practicable after completing the necessary investigations and surveys,
Comalco was required to proceed to establish a plant for producing alumina
in commercial quantities in Queensland. 458 Within 15 years, Comalco was
obliged to investigate the economic possibility of constructing and operating
a large scale enterprise459 for converting alumina into aluminium and was to
provide the minister with the results of its investigations to assist him in
determining whether aluminium smelting was economically feasible. 460 The
requirement to construct an aluminium smelter was deemed to have been
complied with if an associated company constructed a smelter for the
purpose of treating alumina produced by the company.461 Comalco's
obligations in relation to further processing were strengthened by a
prohibition on the removal of bauxite from Queensland without the approval
of the Governor in Council, except for the purpose of supplying the
aluminium smelter at Bell Bay in Tasmania. 462 Comalco complied with its
obligations regarding the processing of bauxite by joining a consortium to
form Queensland Alumina Lld (QAL),463 which in 1967 commissioned an
455-Continued
a consortium of Comac1o (Rio Tinto), Alcan, Kaiser Aluminium and Pechlney,
operates an alumina refinery at Boyne Island near Gladstone which processes
bauxite from Weipa in north Queensland and Rio Tinto operates a smelter at
Gladstone; in the Northern Territory, Nabalco operates an alumina refinery
associated with the bauxite mine at Gove; in Tasmania, Comalco operates a
smelter at Bell Bay; in Victoria, Alcoa of Australia operates smelters at Point
Henry near Geelong and at Portland; in NSW, VAW aluminium AG operates
smelters at Tomago near Newcastle and Kurri Kurri in the Hunter Valley.
456 At the time, the only aluminium smelter in Australia was at Bell Bay in
Tasmania, established under the Aluminium Industry Act 1944 by the Federal
Government and the Tasmanian Govermnent as a strategic move in response to
increasing demand and the difficulty in obtaining aluminium ingots during
World War H. The alumina refinery came into production in 1955 (and closed in
1973) and the aluminium smelter achieved full production in 1961.
457 Mr Evans, Minister for Mines, Queensland Hansard Legislative Assembly 28

November 1957 at 1412.
458 Clause 7(a).
459 This is defined in cl 16 as an aluminium smelter capable of producing at least
30,000 tons of aluminium per illIDum.

460 Clause 4(2)(c).
461 Clause 17.
4(i2 Clause 18.
4(i3

The refinery, commissioned in 1967, had an initial capacity of 609,000
tonnes/year but by 2001 was producing 3.6 million tonnes. The members of the
QAL consortium are Kaiser Afuminium and Chemical Corporation of the US (20
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alumina refinery at Gladstone, Queensland to treat bauxite from Weipa.
Aluminium smelting has been taking place since the 1950s at the Bell Bay
smelter in Tasmania which was established by the Commonwealth and
Tasmanian Governments and subsequently purchased by Comalco. Another
aluminium smelter at Boyne Island, near Gladstone in Central Queensland
and adjacent to the QAL refinery, which was established by a consortium
including Comalc0464 was brought into production in 1997.465
Similar obligations were imposed by the Mining (Gave Peninsula Nabalco
Agreement! Ordinance 1968 (NT) which required Nabalco Ply Lld to proceed
immediately with a study on the feasibility of constructing a bauxite
treatment plant capable of processing at least 500,000 tons of alumina per
aIU1um at Gove Peninsula. 466 Upon completion of the study, the company
was to proceed with construction of the bauxite treatment plant. 467 This
obligation was met by the establishment of an alumina refinery at Gove.
Nabalco Pty Lld was also required to complete a study of tlle economic
feasibility of aluminium smelting within the Northern Territory and to
provide the minister with a 'firm proposal' for the establishment of an
aluminium smelter.468 If aluminium smelting did not eventuate from that
first proposal, Nabalco Ply Lld was required to carry out further studies and
produce further reports as requested by the minister, in the light of any
significant changes in the prospects for supply and price of continuous
power since the making of the previous proposal. Each report was to be
accompanied by a further proposal for the establishment of a smelter within
the Territory.469
The governments of W A and SA imposed conditions on iron ore Ininers in
return for the grant of iron ore leases under mining agreelnents as a strategy
to pressure them into carrying out further processing within the State.
Several iron ore mining projects in these states, including those developed by
Robe River, Hamersley Iron and the Broken Hill Proprietary Company Lld
(BHP) have been subject to further processing requirements. BHP established
a blast furnace at Whyalla in South Australia in 1941, followed by an
463-Continued
per cent), Alcill1 Aluminium of Canada (21.4 per cent) Aluminium Pechiney

Australia Ply Ltd (20 per cent) and Comalco Ltd (38.6 per cent): J McCarthy

'Comalco tops up interest in QAL for $302m' Courier Mail 19 June 2001 at 2l.
464 Comalco manages the smelter. The other members of the consortimn are Austria
Metall, Sumitomo, Kobe Steel, Mitsubishi Corporation and Yoshida Kogyo.
465 At full capacity, it will produce 230,000 tom1es of aluminium a year: Australian
Bureau of Agriculture ill1d Resource Economics Australian Coml11odities: Forecasts

and Issues Vol 4 No 4 ABARE Canberra December 1997 at 528.
466 The Schedule, cl 5(1).
467 For completion by 31 December, 1971: the Schedule, cl 5 (2), (3), (5). Note that
this obligation is subject to cl 6(2)(b).
468 The Schedule, cl 7(1).
469 The Schedule, cl 7(2).
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integrated steelworks in 1958 in accordance with its undertakings in BHP
Company's Indenture Act 1937 (SA) and BHP Company's Steel Works Indenture
Act 1958 (SA). In 1952, BHP established a steel rolling mill at Kwinana, WA
pursuant to the Broken Hill Proprietary Steel Industry Agreement 1952 (WA),
followed by a pig iron blast furnace at the same location in 1968. 470

integrated iron and steel industry; and Phase 4 - the period after Hamersley
established an integrated iron and steel industry.479

Western Australian agreements of the 1960s aimed at achieving a
maximum. amount of secondary processing of iron ore in the Pilbara and
envisaged the establishment of an integrated iron and steel industry in the
State by the 1990s.471 The government had its sights set on turning WA
... into an international steel-makers' warehouse',472 exporting crude steel,
metallized agglomerates, orc pellets and various forms of raw ore. 473

Under the Iron Ore (Mount Goldsworthy) Agreement Act 1964 (WA),
Goldsworthy Mining Lld was required to commence secondary processing of
ore by ten years after exports of iron ore began. 474 Production capacity was
to increase progressively so that by year 17, at least 2,000,000 tons of iron arc
were being processed annually.475 The company was to establish facilities for
processing metallised agglomerate from the beneficiated ore by year 19,476
gradually increasing to a full production capacity of at least 1,000,000 tons of
upgraded ore by year 26. 477
First and second stage processing obligations were imposed on Hamersley
under the Jron Ore (Hamers/ey Range) Agreement Act 1963 (W A), as
sununarised by Kem1Y J in Hamers/elf Jron Pty Lld v National Competition
Council.478 It was envisaged that the project would proceed in four stages,
culminating in the establishlnent of an integrated iron and steel industry:

According to the recitals of the agreement, Hamersley had already
commenced investigating the feasibility of establishing secondary processing
within the State of WA and committed itself to proceed in due course to
investigate the establishment of an integrated iron and steel industry within
the State. 480 By the end of the 10th year after exports commenced, Hamersley
was to submit detailed proposals for a secondary processing plant capable
ultimately of treating at least 2,000,000 million tons of iron ore per annum, to
reach full production capacity by year 17.481 Hamersley was to continue to
review the feasibility of establishing an iron and steel industry within the
State. 482 By the end of year 20, Hamersley was to sulwut to the minister
detailed proposals for an integrated iron and steel industry capable
ultimately of producing 1,000,000 tons of steel per annum by year 30. 483
Providing the agreement had not otherwise been detennined, Hamersley
could submit proposals for an integrated iron and steel industry at any time
after the 20 year period had elapsed. 484 BHP's obligations under the Iron Ore
(Mount Newman) Agreement Act 1964 (WA) mirror those in the Hamersley
Range agreement. 485
Notwithstanding the detailed secondary processing obligations imposed on
iron ore producers, the WA government's ambitions of turning the State into
an exporter of steel ingot remained elusive. Fagan commented in 1973 that
the
escape clauses are numerous and the powers of government are more
apparent than real. Most success has been achieved with the simple forms of
first stage processing such as pelletisation, largely because there are often
sound economic reasons for the establishment of such plants. For example,
Hamersley Iron Pty Ltd constructed a pelletising plant at Dampier after only
four years, in fulfilment of its 'third phase' obligations.
[but if it] finds that
steel production in Western Australia is uneconomic, the Government can do
very little except call tenders for the establishment of such a plant and compel
the company to supply a successful tenderer with raw materia1. 486

Phase 1 - the period from the parties' execution of the agreement until the
commencement date (as defined); Phase 2 - the period from the commencement date tmtil a plant for secondary processing or an integrated iron and
steel industry was established; Phase 3 - (if Hamersley commenced secondary
processing before establishing an integrated industry) - the period from the
commencement of secondary processing until the establishment of an

470 Barnett above note 201 at 198; K Tsokhas Beyond Dependence Oxford University
Press Melboun1e 1986 at 91.

These observations have been borne out and to date the iron ore mined
under W A franchise agreements has largely been exported in pelletised form.

471 C Barnett 'State agreements' [1996] AMPLA Yearbook 314 at 320; A Trengove
Adventurc in iron: Hm1/crsley's first- decade Stockwcll Press Mont Albert Victoria

1976 at 55.
472 Mr Charles Court, the then WA Minister for Industrial Development and the
North West, quoted in the Australian Financial Review 21 May 1970 at 14 and 25

May 1970 at 7.
473 Fagan above note 445 at 274.

479 Harnersley Iron Pty Lld v National Competition Council (1999) 164 ALR 203 per

Kenny J at 209, summarising the phases of the Agreement as set out in cl 1 of
the First Schedule.
480 Irol1 Ore (Hamersley Range) Agreement Act 1963 (WA) Sch l.
481 Irol1 Ore (Hamersley Range) Agreement Act 1963 (WA) Sch 1 cl 12.

Clause 13(1).
483 Clause 13(1)(a), (b), (c).
484 Clause 13(5).
482

474
475
470
477

Clause
Clause
Clause
Clause

12(1)(a).
12(1)(b).
13(1)(a).

478

HallIersley Tton Pty Ltd v National Competition Council (1999) 164 ALR 203.

13(1)(b).
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485 Iron Ore (Mount Ncwmon) Agreement- Act 1964 (WA) cll 11, 12.
486 Fagan above note 445 at 274-275.
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Various factors worked against the establishment of further processing
operations: the lack of cheap energy sources and established markets for
product; disinterest on the part of the Federal Government; and corporate
inertia. 487

iron ore and other minerals improved greatly.492 To fulfil its iron ore
processing obligations to the WA Government, BHP constructed a DRI-hot
briquetted iron (HBI) plant at Port Hedland, close to its iron ore mines and
leases, at a cost of A$2.5 billion. 493 BHP Lld's iron ore processing facilities
have been developed under a series of State agreements: Iron Ore (The Broken
Hill Propriety Limited) Agreement Act 1964 (WA), Iron Ore Processing (BHP
Minerals) Agreement Act 1994 (WA), Iron Ore Beneficiation (BHP) Agreement Act
1996 (WA), and Iron Ore Direct Reduced Iron (BHP) Agreement Act 1996 (WA).

Pellet making plants were built in the Pilbara by Robe River and
Hamersley Iron but had ceased production by the early 1980s because of the
high cost of imported oil required to fuel them. The discovery of natural gas
off shore in the North West Shelf did not provide an immediate solution
since the sales agreement between the W A Government and the gas
companies set a high price, making gas too expensive for value-adding iron
ore processing. Iron ore companies were able to defer or avoid their
secondary processing obligations on the grounds that it was not economically
feasible or were allowed to trade off their obligations in return for
undertaking alternative projects. 488 However, upon coming to power in the
early 1990s, the Court Government adopted a policy of deriving at least 20
per cent of W A' s iron ore export income from secondary processing by 2000.
The government took a hard line in relation to the secondary processing,
warning iron ore producers that continuing to ignore their obligations under
the franchise agreements would place their mining tenements at risk.
Attention was concentrated on BHP - which had established a virtual
monopoly on steel production in Australia as long ago as 1939489 - to
establish a secondary processing operation in W A.
Following deregulation of the natural gas industry from 1994,490 the
development of new gas fields such as the North West Shelf and the Timor
Sea, the construction of gas pipelines and a commitment to allow third
parties to access the gas pipelines,491 the economics of further processing of

Early in 1998, Hamersley Iron announced plans to construct a plant at
Dampier to produce iron from low grade iron ore fines using the HIsmelt
direct reduction iron ore smelting technology which overcomes tlle technical
difficulties previously encountered in attempts to process Pilbara ores 494 The
Hamersley plant is to supply pure iron to Asian steel makers, in competition
with BHP's Port Hedland hot briquetted iron plant. Construction of a full
scale direct smelting plant will enable Hamersley to finally fulfil its
obligations in relation to further processing under the Iron Ore !Hamersley
Range) Agreement Act 1963 (WA)495

Aboriginal heritage and native title
Although large mining projects are typically located in the remote and
sparsely populated areas that are the traditional lands of Aboriginal
communities, the social and cultural impacts of such developments on
indigenous Australians have historically been largely ignored in the
regulation and management of mineral resources. 496 While the situation has

Kwinana: N Wilson 'BHP under pressure' Australian Financial Review
20 September 1993 at J.
489 BHP adopted a policy of vertical integration in 1922-23: Tsokhas above note 470
at 89, 91.
490 In 1994, the Council of Australian Governments made a commitment to achieve
'free and fair trade in natural gas', as part of the microeconomic reform agenda
designed to enhance the efficiency of the energy sector: Australian Bureau of
Agriculture and Resource Economics 'Natural gas: acreage management systems'
ABARE Current Issues 1 ABARE January 1999, 99.1.
491 In the intergovernmental Natural Gas Pipelines Agreement of 7 November 1997 the

491-Continued
Commonwealth, States and Territories agreed to establish a National Third Party
Access Code regulating access to all of the natural gas pipelines and to introduce
uniform legislation to give effect to the Code. In July 1998, the Federal
Parliament passed the Gas Pipeline Access (Commonwealth) Act 1998, giving effect
to the Commonwealth's obligations in implementing the national third party
access regime, in accordance with the November 1997 agreement. The Act
provides for the creation of a uniform national scheme of legislation for the
regulation of third party access to natural gas h"ansmission pipelines: ABARE
above note 490; K McDonald 'Access to gas trunk pipelines in Queensland'
(1998) 17 AMPLj 138.
492 Australian Department of Primary Industries and Energy Minerals and Petroleum:
Resources Policy Statement Prime Minister Hon John Howard MP and Minister for
Resources and Energy, Senator Warwick Parer, 2 February 1998.
493 R Sproull 'Iron awe' The Australian 30 January 1998.
494 M Dixon 'Rio Tinto plans $1 bn smelting plant at Dampicr' Australian Financial
Review 30 January 1998.
495 R Sproull 'Rio Tinto plans revolution as steel technology pays off' The Australian
30 January 1998.
496 R Howitt, J COlmel and P Hirsh (eds) Resources, Nations and Indigenous Peoples
Oxford University Press Melbourne 1996 at 175; R Howitt and J Douglas
Aborigines and Mining Companies in Northern Australia Alternative Publishing
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487 In its 1991 report on the mining industry, the Industry Commission found that
further processing of minerals was being prevented by various artificial
impediments which together constituted a 'substantial impediment to the
efficiency, international competitiveness and further development' of mining and
minerals processing: Indu.'itry Commission above note 254 at chapter 7 'Further
processing' and chapter 9 'Conclusions' at 169-170. Banlett comments that one of
the effects of the ban on the export of iron ore implemented in 1938 was to
entrench BHP's monopoly as the single local steel producer and 'to remove the
possibility of Australia's establishing an export oriented steel industry': Barnett

above note 154 at 132, 139.

488 For example, CRA was allowed to trade its obligations for the HIsmelt project at
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improved since the High Court's recognition of native title in Mabo v
Queensland (No 2)497 and the enactment of legislation to enable those rights
to be identified and protected, until recently Aboriginal people were often
treated 'as invisible elements of the economic aod cultural landscapes of
relnote and rural Australia as far as economic decision-making and regional
policy-making' were concerned. 498

Notwithstanding the potentially devastating impacts on tribal communities,503 until recently most indigenous Australians had no statutory rights to
consult or negotiate with miners or to share in the revenue generated from
mining activities on their traditional lands. Throughout the era of rapid
expansion of the mining sector from the 1950s, Aboriginals were effectively
excluded from sharing in the economic benefits derived from mining.
Developers were not under aoy obligation to protect Aboriginal interests or
to ensure that they obtained some recompense for mining, while State
governments di.d not requi.re payment of royalty equivalents or compensation
for disturbance to traditional lifestyle or destruction of sacred sites. The
primary concern of govemments was promoting the rapid development of
remote areas rather than ensuring that the Aboriginal inhabitants of those
areas were able to participate in the economic benefits of mining. 504 While
legislation such as the Aborigines Act 1971 (Qld) empowered the trustees of
Aboriginal reserves to enter into agreen1ents with applicants for mining
tenements, in negotiating the conditions of access to the reserves the trustees
could participate in the profits of the mining venture both for the benefit of
Aborigines residing on the reserve as well as for Aborigines residing
elsewhere. It was not until the enactment of legislation such as the Aboriginal
Land Rights (Northern Territory) Act 1976 (NT), the Pitfantjat}ara Land Rights
Act 1981 (SA), and the Aboriginal Land Rights Act 1983 (NSW) that Aboriginal
Land Councils were given rights to negotiate directly with mining companies
to reach agreement about payment of royalties and other amounts and the
terms and conditions on which mining on Aboriginal land is to proceed.

Following the dispossession of Aborigines from their traditional lands by
pastoralists and settlers during the course of the 19th and early
20th centuries499 the various colonial governments established a system of
Aboriginal reserves in remote areas. SOD However, the traditional owners were
not granted title or control over these areas, and the reserves were readily
revoked if a more commercial use was identified.501 The process of
dispossession on the pastoral frontiers was exacerbated by mining development. Large mining projects established in remote areas often had deleterious
impacts on the Aboriginal inhabitants, adding to other factors which have led
to their marginalisation and, in some cases, all but destroying indigenous
communities. The activities of developers disrupted customary ways of life
and their demands for untrammelled access to mining tenements led to the
exclusion of Aboriginal peoples from their traditional lands or the reserves
on which they had earlier been re-settled. This is far from ancient history. As
Howitt reminds us, dispossession due to mining development has occurred
in recent times throughout much of northern and central Australia:
In the Pilbara region, it began in earnest only in the mid-1960s. In western
Cape York, it began in the mid-1950s, and in Gove, only in the 1970s. In the
Kimberleys and most of Central Australia, it is a phenomenon of the 1980s. 502

496-Continued

Cooperative Chippendale NSW 1983 at 29.
497 (1992) 175 CLR l.
498 R Howitt The Other Side of the Table: Corporate Culture and Negotiating with
Resource Companies Regional Agreements Paper No 3, Native Title Research Unit,
Australian Institute of Aboriginal and Torres Strait Islander Studies, Canberra

1997 at l.
499 See H Reynolds Why Weren't We Told? Viking Melbourne 1999.
500 H McRac, G Ncttheim and L Beacroft Aboriginal Legal Issues: Commentary and
Materials Law Book Company Sydney 1991 at 187. In Queensland, the first
legislation enabling reserves to be established was the Crown Lands Act 1884
s 95. The first legislation dealing exclusively with Aborigines was the Aboriginals
Protection a11d Restriction of the Sale of Opium Act 1897 s 5 of which enabled
districts to be proclaimed and a Protector of Aboriginals to be appointed. For a

history of this legislation, see Wik Peoples v Queensland (1996) 134 ALR 637 per

Dnunmond J at 671-672. The system of reserves continued under the Aborigines
Act 1971. (Qld). See D Fisher 'Indigenous interests and infrastructure develop-

ment in Queensland' (2000) 18 JENRL 69.
501 Howitt et al above note 496 at 17.
502 I-Iowitt above note 498 at 8.
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111e failure to consult with Aboriginal communities, combined with
physical exclusion from their traditional lands led to a situation where many
indigenous people became outcasts in their own land. 505 Aborigines were not
represented in the negotiation of mining agreements between governlnents
and developers and mention of Aboriginal heritage, native title or the welfare
of Aboriginal inhabitants in the agreements is rare. 506 The attitude which
prevailed until recently is well-illustrated by UHare's 1971 article A History
of Mining Law in Australia, which delineates the four classes of persons with
an interest in mining projects as:
the land owner (whether Crown or private), the owner of the minerals
(whether Crown or private), the miner (which term is used to embrace all
those connected with the prospecting, mining, treating and marketing of the
mineral) and the State. 507

503 P Kauffman Wile, Mining and Aborigines Allen & Unwin Sydney 1998 at 137.
504 0 Cousins and J Nieuwenhuysen Aboriginnls and the Mining Industry Georgc
Alien & Unwin Sydney 1984 at 140.
505 Kauffman above note 503 at 148.
506 Crommelin above note 100 at 34l.
507 C W O'Hare 'A history of mining law in Australia' (1971) 45 ALl 281 at 281.
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The lack of consultation with and exclusion of Aboriginal communities
frOlu involvem,ent in mining projects has been an ongoing source of conflict
which has given rise to landmark native title cases. In fact, most of the
litigation involving franchise agreements has been originated by Aboriginal
communities challenging the granting of exploration or mining rights over
their traditional lands. Efforts to consult with and ensure the participation of
Aboriginal communities have been a relatively recent development and have
only become formalised through the introduction of statutory rights to
negotiate in relation to proposed mining activities.
The failure to acknowledge the validity of the concerns of Aboriginal
communities - and the consequences of that deficiency - is well illustrated
by events surrounding the discovery and development of the bauxite deposit
at Gove in the Northern Territory, on the reserve occupied by the Yirrkala
people. 50S In August 1963, angered by the Commonwealth's excision of a
large area of the Arnhem Land Reserve,509 the Yirrkala people presented the
famous bark petitions to the Federal Parliament. 510 The bark petitions
requested the appointment of a committee to hear the views of the Yirrkala
people before permitting the resumption of any land from the Aboriginal
reserve and that no arrangements be entered into with any mining company
that would destroy the Yirrkala's livelihood and independence. 511 The
Federal Government's response was to establish the House of Representatives
Select Committee on Grievances of the Yirrkala Aborigines, Arnhem Land
Reserve in September 1963. In its report, tlle Select Committee recommended
that the Yirrkala people should be compensated for the loss of their
traditional occupancy by way of land grant, payment of at least the first
$300,000 in royalties to meet their capital needs and direct monetary
compensation even though Aboriginal land rights were not expressly
recognised under Northern Territory laws. 512 Notwithstanding the Select
CO.mmittee's recommendations, there was no separate representation of the
Yirrkala people in the negotiation of the Mining (Gove Peninsula Nabalco
Agreement! Ordinance 1968 (NT), nor did negotiations take place between
Nabalco and the Yirrkala or the missionaries who managed the Arnhem
508 For a detailed account of events relating to the Cove project, sce J Altman
Aborigines and Mining Royalties in the Northern Territory Institute of Aboriginal
Studies Canberra 1983.
509 On 11 March 1963, an area of 36,260 hectares (140 square miles) was resumed
from the Arnhem Land Reserve: Altman above note 508 at 17.
510 The Yir.rkala petitions were written in the Yolngu language with an English
tran~latlOn, and presented on a bark painting. They are on permanent display at
Parhament House, Canberra.
511 Altman above note 508 at 17.
512 House of Representatives Report of the Select Committee on Grievances of the Yirrkala
Aborigines, Arnhem Land Reserve Australian Government Publishing Service
Canberra 1963 at paras 70, 72, 74.
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Land reserve. 513 Despite repeated calls for consultation, it was not until the
mid-1990s, 30 years after operations commenced at Gove, that tlle Yirrkala
were finally able to engage in direct negotiations with the company,
obtaining substantial increases in royalties. 514
The Mining (Gove Peninsula Nabalco Agreement! Ordinance 1968 (NT),
unilaterally revoked a portion of the Yirrkala Aboriginal reserve in order to
enable Nabalco to develop the mine and contained minimal provisions
relating to the Aboriginal community. The developer was simply required to
grant all Aboriginal residents of the Yirrkala mission and to other persons
specified in s 17(3) of the Social Welfare Ordinance 1964-1967 the right to
enter, leave and move across the leased land at will, except across any areas
which the developer designated as restricted for security, or safety reasons. 515
Nabalco was required to conduct its operations under the special mineral
lease in a way that did not pollute, divert or otherwise interfere with the
source of water supply to the Mission unless it has first provided an
alternative source of supply to the satisfaction of the Administrator. 516 No
mention was made of employment, training or housing of Aboriginal
workers. The recommendations of the House of Representatives Select
Committee regarding compensation payments were ignored in the franchise
agreement which contained no provisions whatsoever requi.ring the payment
of royalties or compensation to the Yirrkala. 517
The Aboriginal clans whose traditional lands were affected by the Gove
project were so strongly opposed to the making of the Mining (Gave Peninsula
Nabalco Agreement) Ordinance 1968 (NT) that they challenged it in the
Northern Territory Supreme Court. The plaintiffs sought to assert their
continuing ownership of their traditional lands and challenged the validity of
the mining leases granted over their land by the Commonwealth. They
argued, inter alia, that the Minerals (Acquisition) Ordinance 1953 (NT) and the
Mining (Gave Peninsula Nabalco Agreement) Ordinance 1968 (NT) were invalid
as contrary to the provisions of the Lands Acquisition Act 1906 (Ctll) and
s 51 (xxxi) of the Constitution which requires the Commonwealth to pay 'just
terms' in acquiring property. In Milirrpum v Nabalco Pty Lld and Commonwealth of Australia (the Gove Land Rights case)51S Blackburn J of tlle Supreme
513 Altman above note 508 at 18.

514 Kauffman above note 503 at 44-45.
515 Schedule 1 Special Mineral Lease cl l(h).
516 Schedule 1 Special Mineral Lease cl l(n).
517 Altm~ above note 508 at 20. In the early days of Nabalco's operations at Cove,
the Ylrrkala received no royalty or compensation payments at all. However, in
1971 the Federal government decided to pay special royalties to the Yirrkala,
although the level was very low: at 21. J Altman and D Pollack 'Reforming the
Northern Territory Land Rights Act's financial framework into a more logical

and workable model' CAEPR Working Paper No 5/1999 Centre for Aboriginal
Economic Policy Research ANU 1999 at 2.

51S [1972-73J ALR 65; (1971) 17 FLR 141. In Milirrpum the Aboriginal plaintiffs,
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Court of the Northern Territory held that the ordinances and mining leases
were valid. Blackburn J's conclusion that the 'doctrine of communal native
title does not form and never has formed, part of the law of any part of
Australia' had a significant impact on the relations between the local
Aboriginal groups and Nabalco Pty Lld and wide ranging reverberations on
relations between Aborigines and the mining industry generally throughout
Australia.519 In response to the decision in Milirrpum, in 1973 the Whitlam
federal Labor government established the Aboriginal Land Rights Commission, headed by Mr Justice Woodward, to inquire into 'the appropriate
means to recognise and establish the traditional rights and interests of the
Aborigines in and in relation to land, and to satisfy in other ways the
reasonable aspirations of the Aborigines to rights in or in relation to land
... '520 A key recommendation made by Woodward) in his Second Report was
the immediate transfer of the large Northern Territory reserves, including the
Arnhem Land Reserve, into Aboriginal ownership and the establishment of
an Aboriginal Land Commission to consider claims to other lands. 521 Subject
to some exceptions, all land comprised in Aboriginal reserves was to be
vested in land trusts which would hold the land for the benefit of those
having traditional rights in it. Justice Woodward's recommendations were
given effect by the Aboriginal Land Rights (Northern Terntory) Act 1976 wInch
transferred ownership of all land held as reserves (but not the rights to the
underlying minerals),522 gave Aborigines a modified right of veto over mine
development,523 and established representative Land Councils funded by
revenues from rnining on Aboriginal land.524

obtain access to the world's largest known bauxite deposit. 526 The Comalco
Agreement Act 1957 (Qld), the Alcan Agreement 1965 (Qld) and the Aurukun
Associates Agreement Act 1975 (Qld) granted bauxite leases for very long
terms,527 covering large parts of Aboriginal reserves which had been set
aside in the late 19th century.528

The Wik native title litigation (Wik Peoples v Queensland)525 arose out of the
history of disruption suffered by the Wik peoples of Cape York peninsula in
Northern Queensland from the 1950s on so that mining companies could
518-Cont-inued
members of the Rirra~ingu, Mtmggurrawuy, Guma~, Daymbalipu, Kjap~l
Marrakuli, Galpu, Djambarrpuyngu, Manggalili, Dhalwangu, Wangurfl,
Warmmirri and Madarrpa clans, sued Nabalco Pty Ltd and the Commonwe~lth
of Australia. Milirrpum was not appealed but has been overruled by the HIgh
Court's decision ul Mabo v Queensland (No 2) (1992) 175 CLR 1. For a discussion
of the decision, sec R Bartlett Native Title il1 Australia Butterworths Sydney 2000
at 11-14 and K McNeil COmn'lOl1 Law Aboriginal Title Clarendon Press Oxford 1989

at 290-6.
519 Howitt et al above note 496 at 17-18.
520 Justice Woodward Aboriginal Land Rights Commission, First Report AGPS Canberra
1973 at iii.
521 Aboriginal Land Rights Commission Second Report AGPS Canberra 1.974.
522 Sections 10-12.
523 Section 40.
524 Section 63(2). For a discussion of the implementation of the Woodward
Commission's recommendation see Director of Fisheries (NT) v Arnhem Land
Aboriginal Land Trust [2001] peA 98, pcr Sackville J at paras 32, 46-64.

525 (1996) 134 ALR 637; 141 ALR 129.
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To enable Comalco to proceed with mining on the lease it was granted
under the 1957 agreement, it was considered necessary to move the local
Aboriginal communities away from the area. The Comalco Agreement Act 1957
(Qld) contained no provisions relating to the Weipa Mission but the
government secured Comalco's consent to the surrender of part of the special
bauxite mining lease for the use of the mission inhabitants. 529 In 1959, the
Weipa reserve was reduced from 354,828 hectares to 124 hectares around the
mission buildings in order to accommodate Comalco's special bauxite mining
leases. 53o Several tribal groups were resettled in close proximity in this small
area with inadequate facilities. Although Comalco constructed a lTIodern
mining township 14 kilometres north of the Aboriginal settlement, for which
the State provided schools, a hospital and other services, in accordance with
its undertakings in the franchise agreement, Comalco paid the mission only a
small amount of money for resettlement of the Aboriginal peoples.
Accommodation consisted of small aluminium sheds, known by the
community as 'dog boxes'.531 All royalties were paid to the Queensland
Government and the Aboriginal people were excluded from ownership and
decision making. 532 In 1963, to enable the Alean mine to proceed, the Wik
people living at Mapoon, north of Weipa, were forcibly moved to a new
inland site, 'New Mapoon', in the Bamaga reserve at the tip of Cape York,
without compensation. The Mapoon settlement was burned to the ground by
the Queensland police.
The Aurukun Associates Agreement Act 1975 (Qld), which granted mining
leases over an Aboriginal reserve to a consortium of three foreign owned

526 Mercer above note 147 at 230.
527 In the case of the Comalco and Alcan Agreements, the initial term is 84 years,
with a right of renewal for a further 21 years, giving a lease term of 105 years.
The Aurukun agreement provides for an initial term of 42 years with a similar
right of renewal for 21 years.
528 Mission settlements were established by the Presbyterian Church at Mapoon
(1891), Weipa (1898) and Aurukun (1903).
529 Queensland Hansard Legislative Assembly 28 November 1957 per Hon E Evans
at 1413.
530 F Brennan Land Rights Queensland Style University of Queensland Press Brisbane

1992 at 8.
531 Fitzgerald above note 148 at 306 says that Comalco originally plmmed to
evacuate all the Aboriginals to tlle Aurukun reserve 80 kilometres away but
agreed to let them stay on condition that the Presbyterian church drop its
demands for royalty payments for the Aborigulal people.
532 Kauffman above note 503 at 38.

213

MIN1NG AGREEMENTS

Chapter 9: The substantive provisions of mining agreements

companies,533 is one of the few agreements to mention the rights of the
Aboriginal inhabitants and to provide for payment of royalties. The franchise
agreement granted the developers a mining lease over 1,800 square
kilometres of the Aurukun reserve,534 80 kllometres south of Weipa, for a
period of up to 84 years. 535 The Aurukun Associates Agreement Act 1975 (Qld)
contemplated the conclusion of the 'access agreement' between the Director
of Aboriginal and Islanders Advancement and the project developers which
is included as the Third Schedule to the ratified agreement. It acknowledged
the right of Aboriginal people to remain in the project area, and provided for
payment, not later than the end of the third year of mining activity, of 3 per
cent of the companies' net profits from the mining operations on the reserve
to the Director of Aboriginal and Islanders Advancement 'on behalf of
Aborigines generally'. The Aboriginal community, which was not consulted
about the legislation, objected to the contents of the franchise agreement,
particularly the government's decision to make the royalties payable to the
Director of Aboriginal and Islander Affairs for the benefit of Aborigines in
general rather than to the Aurukun people themselves. 536 A press statement
issued by the Aurukun people shortly after the passage of the ratification Act
stated:

decisions about the land and resources, without any obligation to involve or
consult the indigenous community.539

We Aurukun people will not allow any mining at all on our land. We will not
accept any money for our land. Our land is sacred to us - we hunt on it and
have our Sacred Places on it. We want Comalco, Billiton, Pechiney and
Tipperary to leave our land alone. We must protect our culture.

The Aurukun community, with the support of the Presbyterian church
which had operated the Aurukun Mission since 1904, commenced legal
proceedings alleging breach of trust by the Director of Aboriginal and
Islander Affairs. On appeal from the Full Court of the Supreme Court of
Queensland, the Privy Council held in Corporation of the Director of Aboriginal
and Islanders Advancement v Peinkinna,537 that the access agreement was valid
and subsisting. The Director's agreement was authorised by the Aborigines
Act 1971 (Qld), ss 29 and 30 and was recognised as valid by the Aurukun
Associates Agreement Act 1975 (Qld).538 In practice, the Director could make

The dispossession of the Wik people from their reserves at Weipa, Mapoon
and Aurukun so that access could be gained to the 'richest, largest and most
easily accessible bauxite deposits in the world',540 has been described by
Henry Reynolds as 'one of the most shameful episodes in the long history of
dispossession' of the Cape York Aboriginal people. 54! The development of
the rich bauxite mining projects on Cape York has been achieved at a high
price: the 'pain, alienation and pauperisation' of the Aboriginal communities
of Western Cape York. 542 In the Wile case, the Wik and Thayorre peoples
challenged the validity of the Commonwealth Aluminium Corporation Pty Ltd
Agreement Act 1957 (Qld) and the Aurukun Associates (l.greement Act 1975
(Qld), the agreements ratified by the Acts and the special bauxite mining
leases granted under them. All were held to be good in law by the High
Court of Australia.
The interests of Aboriginal communities were largely disregarded in the
series of mining agreements governing the vast iron ore reserves of the
Pilbara region in W A.543 The prevalent practice is illustrated by the Iron Ore
(Mount Newman) Agreement Act 1964 (WA) which made no reference to
Aborigines even though they then accounted for more than half the
population of the region and had a history of involvement in small scale,
labour intensive mining activities. 544 The project was majority owned by BHP
and involved the mining of a sacred site which was destroyed without
consultation with or compensation to the Jigalong community.
Although the Argyle diamond deposits were discovered on a nonAboriginal pastoral lease in the Kimberley region of W A, the land was of
continuing relevance and contained sites of particular religious significance to
local indigenous communities. 545 The Diamond (Argyle Joint Venture) Agree-

534 The total area of the Aurukw1 reserve was approximately 7,503 square kilometres
and was populated by some 700 Aborigines: Queensland Hansard Legislative
Assembly 2 December 1975 per Han RE Camm at 2409.
535 Aurukun Associates Agreement Act 1975: Part Ill, cl 3 provides for an initial term
of 42 years and renewal for 42 years.
536 Fitzgerald above note 148 at 315.
537 (1978) J7 ALR 129.
538 Per Lord Scarman at 134, 135, 138-9.

539 Fisher above note 500.
540 G Croug~ ~axation Transfer Pricing and the High Court of Australia: A Case Study of
the Alwmnwnt Industry Transnational Corporations Research Project University of
Sydney Research Monograph No 13 1981 at 8.
541 H Reynolds 'White injustice throws a shadow over black lands' (1994) 2 Bulletin
of Society and Economy 2 at 9-13; The dispersal of the Aboriginal communities has
been well documented; see for example J Roberts, M Parsons and B Russell The
Mapoon Story According to the Invaders International Development Action
Melbourne 1975; J Robcrts Massacres to Mining: the Colonisation of Aboriginal
Australia Dove Communications Melbourne 1985.
542 R Howitt 'Defiant struggle for reparation' The Australian 26 March 1998 at 13.
543 Cousins and Nieuwenhuysen above note 504 at 120; Roberts above note 541.
544 Cousins and Nicuwcnhuysen above note 504 at 122-123.
545 R Dixon and M Dillon 'Introduction' in R Dixon and M Dillon (eds) Aborigines
and Diamond Mining University of Western Australia Press Nedlands WA 1990 at
1.

214

215

533 Tipperary Corporation, Billiton Aluminium Australia B.Y.

and Aluminium

Pechiney Holdmgs Pty Ltd.

MINING AGREEMENTS

Chapter 9: The substantive provisions of mining agreements

ment Act 1981 (WA)546 made no mention of Aborigines. 547 The mining leases
granted under the agreement were amended in 1986 by the addition of
conditions, inter alia, that the lessees comply with the Aboriginal Heritage Act
1972 (WA) 'to ensure that no action is taken which is likely to interfere with,
or damage, any Aboriginal site.' The absence of any mention in the Diamond
(Argyle Diamond Mines Joint Venture) Agreement Act 1981 (WA) of the interests
of local indigenous communities is particularly striking when it is considered
that at that time Aborigines comprised almost fifty per cent of the population
of the East Kimberley region. 54S Further, the local Aboriginal people had
raised their concerns about the project with CRA as early as November 1979,
soon after testing confirmed the existence of diamond-bearing deposits and
almost two years before the Act ratifying the Argyle Agreement was
introduced into the WA Parliament in August 1981. With the WA
Government unwilling to act, the Aboriginal communities requested the
Federal Government to conduct an independent social impact evaluation of
the Argyle project. 549 The Warmun community asked that work on the
project be halted so that a study could be carried out to assess 'the impact of
mining on our communities and our land.'55o These requests were rejected on
the ground that the assessment of the impact of mining on Aborigines was
subject to existing State legislation and there was no basis on which the
Commonwealth could intervene.551 The project developer CRA implemented
a 'good neighbour policy' under the Glen Hill Agreement which it entered
into with members of the Mandangala outstation, a subgroup of the Warmun
community in July 1980. 552 In return for certain financial payments during
the life of the mine, the Aboriginal signatories agreed not to oppose further
exploration and mining of the Argyle deposits. The agreement was bitterly

criticised by the Warmun community, as it had been made with a select
group of traditional owners for the Argyle area and had not involved all the
relevant persons. Also, the financial benefits under the agreement were
minimal when compared with the potential value of the resource and the
approaches adopted in resource agreements between miners and Aborigines
elsewhere in Australia, generally on Aboriginal land conferred under land
rights legislation. 553 The settlement achieved by the Aborigines has been
described by Or H C Coombs as a 'beads and axes one', falling far short of
the outcomes achieved in the NT under the Aboriginal Land Rights (Native
Title) Act 1976 or in countries such as the US, Canada and PNG.554
hl Western Australia v Ward555 the Full Federal Court held that native title
had been wholly extinguished in the area covered by. the Argyle Diamond
Project:
IW]e are of the opmIOn that in respect of the area covered by the Argyle
Diamond Project ... all native title has been extinguished .... It seems to us that
... the very size of the infrastructure of such a major project as the Argyle
Venture, when coupled with the nature and intensity of the large range of
activities contemplated in its execution, all indicate the existence of a situation
of complete inconsistency. In our view, it is inevitable that any native title
rights must totally yield to the lessee's rights (and obligations) under the
Agreement, the Ratifying Act, tl1e Mining Ad 1978 and the mining lease itself.
As in the case of the grant of a fee simple, 'lilt simply does not permit of the
enjoyment by anyone else of any right or interest in respect of the land unless
conferred by statute, by the owner of the fee simple or by a predecessor in
title' (per Gleeson Cl, Gaudron, McHugh, Gummow, Hayne and Callinan JJ in
Pejo at 126) .... We are not here concerned with authorities to prospect or
similar 'lesser' interests. Argyle held a long term lease (that is one witl1 a term
of twenty one years with a right to successive renewals) which conferred
rights of exclusive possession for l11..ining and incidental purposes. 556

546 The effect of the grant of mining rights under the Diamond (Argyle Joint Venture)
547
548

549

550

Agreement Act 1981 was considered by the Full Federal Court in Western Australia
v Ward [2000] FCA 191, 3 March 2000.
M Dillon 'Social impact at Argyle: genesis of a public policy' in Dixon and Dillon
above note 550 at 137.
According to the 1981 census, Aborigines made up about 47.7 per cent of the
population: R Dixon, C Elderton, S lrvine and 1 Kirkby A Preliminary Indication of
Some Effects of the Argyle Diamond Mine on Aboriginal Communities in the Region in
Dixon and Dillon (eds) above note 550 at 108. Cousins and Nieuwenhuysen
above note 504 at 142 say that on J 981 census figures, Aborigines accounted for
just over 41 per cent of the population of the Kimberley region.
Cousins and Nieuwenhuysen above note 504 at 15l.
Dillon above note 552 at 135. The social impact of the project ended up being
considered in the Enviromnental Review and Management Program (ERMP)
produced by the Argyle jOint venturers, although under the terms of the
Environmental Protection Act 1971 (WA) which applied, there was no requirement
for them to do so. The joint venturers included a chapter entitled 'Social and
economic impact and their assessment' in the draft ERM:P published in August

1982: p 137.

The Roxby Downs (Indenture Ratification) Act 1982 (SA), covering an area
largely inhabited by Aborigines, contains detailed provisions defining the
relationship between the franchise agreement and the Aboriginal Heritage Act
1979 (SA). The intention of these provisions was to curtail the application of
the Aboriginal Heritage Act 1979 (SA) within the project area after approval of
553 M Dillon 'Interpreting Argyle: Aborigines and diamond mining in northwest
Australia' in J Com1ell and R Howitt Mining and Indigenous Peoples in Australasia
Sydney University Press Sydney 1991 at 142. The agreement has been described
as 'farcical': H McRae, G Nettheim and L Beacroft Aboriginal Legal Issues Law

Book Company Sydney 1991 at 188.
554 H Coombs Aboriginal Autonomy: lssues and Strategies Cambridge University Press
555

551 Dillon above note 550 at 136.
552 C O'Faircheallaigh 'Negotiating with resource companies' in Howitt et al above
note 496 at 187.
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on 4 October 2000 and heard the appeal in March 200l.
556 Western Australia v Ward (2000) 170 ALR 159 per Beaumont and Von Doussa

296-298.
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the initial environmental impact statement for the project. 557 The ratifying
Act states that the Aboriginal Heritage Act 1979 (SA) applies in relation to the
developers' operations,558 but after the grant of the special mining lease, land
within the lease area was not to be declared to be a protected area under the
Aboriginal Heritage Act 1979 (SA) without the consent of the developers. 559
The developers were not to withhold their consent unless they had reason to
believe that the declaration would result in mining or other works being
materially disrupted or impeded or the health or safety of any persons being
endangered. 560

Agreement (ILUA) under the Native Title Act 1993 (Cth), related to the
bauxite mining project established on Cape York under the Comalco Agreement
Act 1957 (Qld). The signatories to the agreement are eleven traditional owner
groups, four indigenous community councils (Aurukun, Napranum, Mapoon
and New Mapoon), the Cape York Land Council, Comalco and the
Queensland Government. As well as recognising the native title claims of the
traditional owners, providing for the protection of cultural heritage and
ensuring substantial annual payments to the Western Cape Communities
Trust by Comalco and the State Government, the agreement provides for
immediate and progressive relinquishment of parts of the Comalco lease that
are no longer required for mining, for transfer by the State to Aboriginal
ownership. A Comalco owned pastoral property covering some 1,325 square
kilometres east of Weipa will he transferred to the Iunthan traditional
owners. 565

Recent developments have greatly increased the visibility of Aboriginal
peoples in the context of economic development in regional areas, such that
governments and resource companies now refer to Aboriginal people as
'partners in development. '561 Agreements have been negotiated between
mining companies and Aboriginal communities either within or outside the
ambit of statutory right to negotiate procedures provided by the Native Title
Act 1993 (Cth) and corresponding State and Territory legislation562 There are
now several examples of Aboriginal mining agreements which have been
negotiated in parallel to State-developer franchise agreements. The agreement
between Hamersley Iron Pty Lld, Hamersley Iron-Yandi Pty Lld and the
Gumala Aboriginal Corporation, representing the Bunjima, Niapaili and
Innawonga communities, for example, relates to the iron ore mine in the
Pilbara which is the subject of the Iron Ore (Yandicoogina! Agreement Act 1996
(WA).563 Commenting on the process by which the Yandicoogina Land Use
agreement was negotiated, Senior notes that although 'mining had been
going on in the Pilbara for over 30 years no one had ever before consulted
Aboriginal people about it, let alone invited them to negotiate over a
project.'564
In the NT, the McArthur River Project Ratification Act 1992 (NT) was
paralleled by an agreement between the Gurdandji-Binbinga People, the
Northern Land Council and the Commonwealth Government. An agreement
between the Jawoyn People, the NT Government and the developer, Zapopan
NL, was negotiated alongside the Mt Todd Project Agreement Ratification Act
1993 (NT). The Western Cape Communities Co-existence Agreement which
was signed in March 2001 and is to be registered as an Indigenous Land Use

When Alcan decided in 1996 to proceed with the development of the Ely
project at Weipa where it held bauxite mining leases granted more than 30
years earlier under the Alcan Queensland Pty Lld Agreement Act 1965 (Qld) it
entered into negotiations with the traditional owners and members of the
Napranum, Mapoon and New Mapoon Aboriginal communities. Agreements
were concluded in 1997 and 1999.

Employment of local labour, services and materials
Host governments seek to reduce the political and economic costs of foreign
ownership and control by unbundling the components of the project so that
some of the benefits provided by foreign investment - capital, technical and
managerial capabilities and access to markets - are acquired separately.566
This unbundling of the elements of the project can be seen in the
requirements commonly imposed in Australian mining agreements to employ
local labour and to use local services and materials. The value of resources
development to the national economy is seen to be enhanced where goods
and services required for the sector can be souIced from domestic suppliers
who are competitive in terms of price, quality and delivery schedules.
Australian State and Federal government policy, reflected in the mining

557 Section 9; scc Warnick above note 108 at 38.

558 Section 9(1).
559 Section 9(6).
560 Section 9(8).
561
562
563
564

565 Comalco Media Releases 'Western Cape Communities Co-existence Agreement' 14
March 2001 available at

Howitt above note 498 at l.
For example, the Mineral Resources Act 1989 (Qld), Pts 12-18.
See Kauffman above note 503 at 127-132.
See C Senior The Yandicoogina Process: A Mode! for Negotiating Land Use Agreements
Native Titles Research Unit, Australian h1stitute of Aboriginal and Tones Strait
Islander Studies Canberra 1998 at 8.
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http://www"comalco.com.au/06_am10unce/Ol_0l_03_14_2.-htm (accessed 15 July
2001.
566 R Vernon and L Wells Manager in the Il1ternai"ional Economy Prentiee-Hall lne

Eaglewood Cliffs New Jersey 1976 at 104" Sce also R Mikesell and E Conant
Know-how Transfers Through Employee Training: Cases of Natura! Resource Industries
Fund for Multinational Management Education NY ]977.
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agreements, is to ensure that local suppliers have an opportunity to compete
fairly for contracts in resource related developments. 567

work force. This aspect of mining development under franchise agreements
can be contrasted with the position in the pastoral industry which was the
main economic precursor to mining in these regions. Aboriginal workers
were the mai11stay of the pastoral industry in remote areas of Australia from
the mid-19th century to the 1960s, outnumbering white workers in northern
regions by five or six to one in 1900. It was not until the passage of
legislation in 1968 requiring the payment of award wages to Aboriginal
workers that the numbers of Aborigines in the pastoral industry substantially
declined. The availability of skilled Aboriginal labour at low cost was a
critical factor enabling pastoral enterprises to become established and survive
throughout the country.575 Indeed, the settler economy was based on the
contributions of the indigenous workforce. Those regions which became the
locus of the rapid development in the mining industry from the 1950s on
were the same ones where Aborigines had earlier been' actively involved in
the pastoral industry, such as the Pilbara and the Kimberley regions in W A.

Typical of the obligations found in mining agreements are those in the

Hellyer Mine Agreement Ratification Act 1987 (Tas). The project developer is
required, as far as is reasonable and commercially practicable, to use the
services of engineers, surveyors and other professional consultants resident in
the State and to use labour available within the State 568 When calling for
tenders and letting contracts for works, materials, plant, equipment and
supplies, the developer is to ensure that Tasmanian companies are given a
reasonable opportunity to tender or quote and is to give preference to
Tasmanian workers, suppliers, Inanu£acturers and contracts where price,
quality, delivery and service are at least equal to that obtainable elsewhere. 569
Details on compliance with these obligations were to be supplied by the
developer when notifying of its readiness to proceed with the project,570 and
it is to report on their implementation to the minister upon request. 571 These
provisions were not to be construed as requiring the company to act upon
other than commercial considerations. 572 The requirement to give preferential
treatment to local companies is considerably diluted in the latest Tasmanian
agreement, the Copper Mines of Tasmania Pty Lld (Agreement) Act 1999 (Tas). It
simply requires local suppliers, manufacturers and contractors to be given a
reasonable opportunity to tender or quote for contracts for the supply of
works and services, with due consideration given to any such tender or
quote. 573 There is no obligation on the developer to use local services and
products unless the 'price, quality, experience, delivery and service offered or
available' is no less favourable than for services and products sourced from
outside the State. 574
Many of the mining projects established under franchise agreements have
occurred in remote areas of Australia. Even though Aboriginal people make
up a large proportion of the population in these regions, the projects
established under franchise agreements have not, until recently, made
significant attempts to train and employ Aboriginal people in the mining
567 Australian Department of Primary Jnd ustries and Energy Minerals and Petroleum
Resources Policy Statement Prime Minister J Howard and Minister for Resources
and Energy W Parer 2 February 1998.
568 Hellyer Mine Agreement Sch 1 cl 8(1)(a), (b); see also the Copper Mines of
Tasmania Pty Ltd (Agreement) Act 1.999 Sch 1 cl 4.1(d) which specifies 'workers,
engineers, surveyors, professional consultants including lawyers and accountants
and contractors . '

569 Hellyer Mine Agreement Sch 1 cll 8(1)(c), (d).
570 When giving the Hellyer Project Notice: Second Schedule - Details to be advised
in the Hellyer Project Notice, para 12.
571 Hellyer Mine Agreement Sch 1 cl 8(3).

572 Clause 8(2).
573 Copper Mines

of Tasmania Pty Lld (Agreement) Act 1999 (Tas) Sch 1 cl 4.1(d)(ii).

574 Schedule 1 cl 4.1(d).

By contrast, employment of Aboriginal people in the mining industry has
traditionally been at very low levels. When major projects began to be
developed, outside workers were brought in, often to be housed in newly
constructed townships close to the mine. The Mining (Gave Peninsula Nabalco
Agreement) Ordinance 1968 (NT), the Commonwealth Aluminium Corporation
Agreement Act 1957 (Qld) and the Iron Ore (Mt Newman) Agreement Act 1964
(WA) contained no provisions relating to employment or training of local
Aboriginal people even though the availability of development and assimilation opportnnities for Aboriginal people were stated as attractions of the
project in each case. 576 In many of these older projects there has been little
progress towards increased Aboriginal employment and in many mining
areas, for example Mt Newman, Aboriginal people have been actively
discouraged from living in or near mining towns. 577 Little training has been
provided and those few Aborigines who have been employed have mainly
been engaged in unskilled or semi skilled occupations 578 The failure to
ensure adequate h·aining and employment opportunities for Aboriginal
workers in the large scale mining projects which were developed in their
traditional areas has resulted in their marginalisation and exclusion from the
benefits of economic development. Employment has largely been taken up by
workers moving into the area, rather than the local Aboriginal inhabitants
and the rates of unemployment in Aboriginal communities are very high.
575 Reynolds above note 499 at 237-42.
57fi See for example the speech of the Hon E Evans minister for Development, Mines
and Main Roads on the introduction of the Comalco Agreement Bill into the
Legislative Assembly: Queensland Hansard Legislative Assembly Hon E Evans

28 November 1957 at 1409, 1414.

577 Australian Conservation Foundation Principles for. ecologically sustainable development in the mining industry Australian Conservation Foundation Melbourne 1991

at 161.
578 Cousins and Nieuwenl1uysen above note 504 at 127.

220

221

MINING AGREEMENTS

Chapter 9: The substantive provisions of mining agreements

More recently there has been a growing recognition of the importance of
ensuring that Aboriginal communities participate in and benefit from mining
projects on their traditional lands. Educational assistance and training are
seen as the key to employment of Aboriginal workers. As well as employing
individuals, mining companies can ensure a flow through of the economic
benefits by awarding Aboriginal owned businesses with contracts for the
supply of workers, goods and services. There are now several examples of
m.ining companies and indigenous conununities cooperating in an attempt to
increase the levels of Aboriginal employment. 579 An indication of the shift in
thinking on the part of the mining industry is provided in the following
recent comments of the Executive Director of the Minerals Council of
Australia:

Opportunities for employment of Aboriginal people are seen to exist in areas
including mine security, cleaning, catering, rehabilitation, construction and
exploration. 582

The minerals industry supports and wants to be involved in the reconciliation
process and to develop a long term enduring relationship with indigenous
communities in which the minerals industry operates. ", lit] is in a position to
provide for some economic benefits to the indigenous communities. Those
commlmities wishing to pursue economic independence can, in most cases,
work with mineral companies in skills development, employment and business
opportunities arising from the approval of mining leases on land where they
maintain an ongoing interest. ... There are a number of working examples
around Australia where mutual respect has resulted in agreements for the
economic participation of indigenous communities in mineral development. It
is the Mineral Council's objective to review the working elements and to
discern from them those elements that are positive as well as aspects of
agreements that have failed to meet their objectives. In this way, the minerals
industry should be able to learn from experience with indigenous communities
and to promote the development of a more constructive long term enduring
relationship.
[W]here indigenous communities will be impacted by mineral
development, it should provide the opportunity for the indigenous community
and the mineral company to facilitate communications and to develop the
relationship that best meets the needs of indigenous commlmities and the
minerals industry.580

In the Northern Territory, the proportion of Aboriginal workers in the
mining industry workforce increased from 3.5 per cent (145) in 1993, to
7 per cent (290) in 1997. Efforts to increase Aboriginal participation in the
mining industry are being led by the Aboriginal Mining Enterprise Task
Force (AMETF), a 'loose coalition of Aborigines and non-Aborigines from
business, government and commlll1ity organisations who believe mining and
exploration offer social and economic opportunities for indigenous communities' who aim to increase this participation to 16 per cent by the year 2000. 581

Some progress in involving Aboriginal workers was achieved in the gold
mining project established under the Mt Todd Project Agreement Ratification
Act 1993 (NT). This Act required the company to use its best endeavours to
employ persons available in the Northern Territory with suitable qualifications, skills and experience, to ensure that the main contractors gave local
service providers a reasonable opportunity to tender or quote for contracts
for works, materials, plant, equipment and supplies and to use service
providers located in the Territory who were competitive, competent and
capable of providing those services. 583 Upon request (but not more often than
annually), the company was to report to the minister, ,providing details of
expenditure on Northern Territory service providers as a percentage of the
company's total expenditure on service providers for the Mt Todd Project
and those service providers located in the Northern Territory which have
supplied goods and services for the project. 584
Under the parallel agreement between Zapopan Mining Co, the Jawoyn
Aboriginal Association and the Northern Territory Government - described
as the 'totem' of co-operation between Aboriginal people and mining
companies in the Northern Territory585 ~ arrangements were made for the
mine to be operated by a joint venture between the contract miner and the
Jawoyn people. The agreement of 28 January 1993 was stated as being 'for
the long term benefit of the Jawoyn people without prejudice to the best
economic and financial interests of Zapopan. '586 The Jawoyn were to be to be
granted freehold title as well as education, training, employment and project
related economic opportunities. 587 At the time the mine closed in late 1997,
12 per cent of the workforce was Aborigina1.588
Efforts to maximise local participation are also evident in the latest NT
franchise agreement, the Merlin Project Agreement Ratification Act 1.998 (NT).
The company is required to give preference to NT workers with suitable
qualifications, skills and experience and to service providers where price,
582 Sproull above note 581 at 32.
583 Or, if those services arc not available within the Northern Territory, then as far
as practical, to use services available in Australia: Mt T odd Project Agreement
cl 9(1)(a), (b), (c).

584 Clause 9(2).

579 M Madigan 'Aboriginal millers tap rich jobs vein' The Courier Mail 6 June 2001 at
10.
580 D Wells 'Native title legislation ~ a realistic way forward' (1999) 4 Native Title
News 14 at 16.
581 R Sproull 'Mine closures sink jobs creation for Aborigines' The Australian
26 February 1998 at 32.

585 Sproull above note 581 at 32.
586 Bartlett above note 518 at 561. For an account of the negotiations, see J Ah Kit
Native Title and Best Practice in G Meyers (ed) The Way Forward: collaboration and
cooperating 'in country' National Native Title Tribunal Perth 1996 at 159. See also
S Doenau Native Title and Negotiated Agreements Edvance Publications Sydney
1999 at 59-61.
587 Bartlett above note 518.
588 Sproull above note 581 at 32.
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quality, delivery, service and compliance with safety and environmental
requirements are equal to or better than that obtainable elsewhere. 589 The
company is also required to consult with the NT Search and Opportunities
Office regarding ways of maximising local participation in the Merlin
project,590 Extensive reporting obligations are imposed on the company to
assess its compliance with the local participation requirements. Upon request,
the company is to report to the minister, providing details of: expendi ture on
local services providers and labour as a proportion of the total; local
providers of goods and services to the Merlin project; consultations with the
Northern Territory Industry Search and Opportunities Office and the extent
to which its advice has been followed; and reasons for sourcing labour and
services from outside the Northern Territory and opportunities for local
services providers to bid for such services. 591 The Iron Ore IYandicoogina!
Agreement Act 1996 (WA) requires the developer to use labour available
within WA, using all reasonable endeavours to ensure that as many as
possible of the contractor's workforce are recruited from the Pilbara region,
unless it can demonstrate the impracticality of doing so.592 These franchise
agreement obligations run in parallel to those relating to Aboriginal
employment and training in the Yandicoogina Land Use Agreement,593 The
Western Cape Communities Co-existence Agreement, an Indigenous Land
Use Agreement (ILUA) relating to the area which is the subject of the
Comalco Agreement Act 1957 (Qld), requires Comalco to spend $500,000
annually on employment, training and youth educational programs endorsed
by the Western Cape Communities.

account for a large proportion of total project costs. Such costs are often
incurred over a period of years before the project generates revenue from
Inineral sa1es. 595

Infrastructure
The question of the allocation of responsibility for the social and industrial
infrastructure required for mining and minerals processing projects was
considered by the Industry Commission (the lC) in its 1991 report, Mining
and Minerals Processing in Austmiia. 594 The IC viewed the appropriate
apportionment of responsibility between the developer, governments and
other users to be an important factor in the viability of mining projects,
particularly those located in remote areas where infrastructure costs can

The lC distinguished between the industrial infrastructure and the social
infrastructure. The industrial infrastructure, which is specific to the individual
mining or processing operation, includes transport ~ in the form of railways,
ports, roads, airports - electricity and water supply, and townships. The
social infrastructure includes schools, health facilities, and policing. In
allocating responsibilities for the various kinds of infrastructure, the IC took
the view that governments should not be obliged to pay for specific
industrial infrastructure which is necessary to enable mineral revenue to be
earned by the developer. However, social infrastructure should be provided
by the government since it involves facilities and services which are usually
provided by governments and are of benefit to the community at large. 596
The allocation of responsibility for infrastructure provision favoured by the
IC broadly reflects the obligations imposed on the State and developers in-! ']
the franchise agreements.
As well as the infrastructure reqUired for the mining or mineral processing
project itself, developers are usually required to pay for the construction and
lnaintenance of private roads,597 to contribute towards the construction of
public roads by the State 598 and to construct or finance the construction of
major transport infrastructure such as ports 599 and railways.600 The developer
is responsible for the development of the township,601 and for providing
housing for mine employees and other persons connected with the project,602
The developer will sometimes also be required to provide facilities for the
educational, health, medical and police services, and housing for persons
595 Industry Commission above note 254 at xxxvi, 89.
596 Industry Commission above note 254 at xxxvii, 90-9l.
597 Helly" Mine Agreement Ratification Act 1987 (Tas) cl 10(1); Roxby Downs (Indenture
598

599
589 Merlin Project Agreement Ratification Act 1998 Sch cl 7(d).
590 Schedule cl 7(c).
591 Schedule cl 7(2).
592 Schedule 1 cl 14.
593 See Chapter 3. For summaries of the confidential agreement see C Senior The
Yandicoogina Process: A Model for Negotiating Land Use Agreements Native Title
Research Unit, Australian Institute of Aboriginal and Tones Strait Islander
Studies Canberra 1998; S Doenau Native Title and Negotiated Agreements Edvance
Publications Sydney 1999 at 75-6; and P Kauffman Wik, Mining and Aborigines
Alien & Unwin Sydney 1998 at 127-132.
594 Industry Commission above note 254.
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Ratification) Act 1982 (SA) cl 14(1); Uranium (Yee/irrie) Agreement Act 1978 (WA)
cl 16(1)(a).
Stony Point (Liquids P1'Oject) Ratification Act 1981 (SA) cl 49; Roxby Downs
(Indenture Ratification) Act 1982 (SA) cl 22(2)(p); Uranium (Yeelirrie) Agreement Act
1978 (WA) cl 16(2).
McArt"ur River Project Agreement Ratification Act 1992 (NT) cl 10; Roxby Downs
(Tndenhlre Ratification) Act 1982 (SA) cl 17(2); Uranium (Yeelirrie) Agreement Act
1978 (WA) cl 19.
Iron Ore (Go/dsworthy-Nimingarl'O) Agreement Act 1972 (WA) cl 14.
[ral1 Ore (McCamey's Monster) Avthorization Agreement Act 1972 (WA) cl 25(1);
Nickel (Agnew) Agreement Ad 1974 (WA) cl 16(2); Western Mining Corporation Ltd
(Throsscll Range) Agreement Act 1985 (WA) cl 17(1); Roxby Downs (Indenture
Ratification) Act 1982 (SA) cl 21(2).
[ran Ore (Channar Joint Venture) Agreement Act 1987 (WA); Western Mining
Corporation Ltd (I7mJSsell Range) Agreement Act (WA) cl 17(3); Roxby Downs
(Indenture Ratification) Act 1982 (SA) cl 21(1); Uranium (Yeelirrie) Agreement Act
1978 (WA) cl 23(1)(a)(i).
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engaged in the delivery of those services, although the actual provision of
the services remains a State responsibility.603 The State is generally
responsible for constructing public roads,604 social services, and electricity. 605
In the earliest of the current Queensland franchise agreements, the State
undertook extensive commitments to provide most of the infrastructure other
than that relating directly to the project itself. Under the Commonwealth
Aluminium Corporation Pty Ltd Agreement Act 1957 (Qld) the State agreed to
construct a town with housing, water supply, power, sewerage,606 as well as
schools, a hospital, and law enforcement facilities,607 and to build a power
station. 60S However, by 1965 the total infrastructure costs borne by the State
Government - $8.5 million - were considerably in excess of what had been
anticipated in the original agreement. 609 The consequence was developers
were subjected to increased infrastructure obligations in later agreements. The
toughening of the Queensland Government's policy on infrastructure provision can be seen when the State's second bauxite franchise agreement, the
Alcan Qld Pty Ltd Agreement Act 1965 (Qld), is compared with the Comalco
Agreement 1957. The provisions of tl1e Alcan Agreement are substantially
identical to those in the Comalco Agreement, apart from the State's
undertakings with respect to provision of infrastructure. Whereas under the
earlier agreement, the State agreed to provide an extensive range of to"WTI

603 Iron Ore (McCamey's Monster) Agreement Authorization Act 1972 (WA) cl 25(1);
Nickel (Agnew) Agreement Act 1974 (WA) cl 18(1); Western Mining Corporation Ltd
(ThrosseLl Ronge) Agreement Act 1985 (WA) cl 17(1). Uranium (Yeelirrie) Agreement
Act 1978 (WA) cl 23(1), (3). Note that in the Roxby Downs (Indenture Ratification)
Act. 19~2 (SA) cl 22(2), the State undertook to construct an extensive range of
SOCIal mfrastructure and to provide housing for persons employed in delivering
the services.
604 McArthur Rive:. Fr?ject Agreement Ratification Act 1992 (NT) cl 8; Roxby Downs
(lndenture RatificatIOn) Act 1982 (SA) cl 14(2); Uranium (Yeelirrie) Agreement Act
1978 (WA) cl 16(2).
605 McArthur River Project Agreement Ratification Act 1992 (NT) cl 11(1); Mt Todd
Project Agreement Ratification Act 1993 (NT) cl 8(1), (2); Hellyer Mine Agreement
RatificatIOn Act 1987 (Tas) cl 13(1), (2); Roxby Downs (Indenture Ratification) Act
1982 (SA) cl 18(3); Uranium (Yeeiirrie) Agreement Act 1978 (WA) cl 20(1).
606 lnitial~y, Coma.l~~ was to proVide the harbour, a township of 5,000 people and
aSSOCIated facdltIes: Queensland Hansard Legislative Assembly 28 November
1957 Hon E Evans at 1408-1409. In the Eighth Schedule, inserted in 1965, the
ongma} ~omalco Ag.rcement was altered by an agreement between Coma1co and
the lrumster for Mmes, RE Camm to enable the Government to take over
ownership of the existing port at Weipa and to assist with the housing
development. Another agreement set out the basis on which the existing port is
to be owned, developed and operated in the future.: Weipa Documents (1965) 66
Queensland Government Mining Journal at 339.

607 Clause 50.
608 Eighth Schedule.
609 R Fitzgerald From 1915 to the early 1980s: A History of Queensland University of
Queensland Press Brisbane 1984 at 305.
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infrastructure, in the Alcan Agreement the State's undertakings are limited to
the provision of medical, hospital and educational facilities. 6lD
Beginning in the mid-1960s, Queensland began to develop a unique means
of financing the development of specific operation infrastructure. In the Thiess
Pea body Agreement Act (Qld) as originally enacted in 1962, the developers
were required to build and operate their own 120 mile railway from the coal
field at Moura to Gladstone on the coast. 611 The railway was to be built to
government standards, but it would not be part of the government network,
although the government was to have the option of buying it from the
developers after 42 years. 612 However, before these requirements were acted
on, the fiscal and infrastructure provisions of the agreement were amended
in 1965 when the Japanese trading firm Mitsui joined the partnership. Rather
than construction and maintenance of the railway by the developers as
required under the 1962 agreement, the Thiess Peabody Mitsui Agreement Acts
1962-1965 provided that the railway would be constructed and operated by
the State. 613 To partially cover the cost of construction, the developers would
lodge a security deposit614 which was refundable over a period of 10 years 61S
provided that specified annual tonnages of coal were transported at freight
rates detailed in the Railway Agreement. 616 By classifying the moneys
advanced by the developer as 'security deposits' rather than borrowings,
Queensland has been able to circumvent problems which would have
otherwise arisen with the Loan Counci1. 617 Where less than the specified
amounts of coal were shipped in anyone year, the amount of the security
depOSIt for that year would be forfeited to the Crown. 618 In the Thiess
Peabody Mitsui Agreement Acts 1962-1965 (Qld), the security deposit only
covered about half the cost of construction and rolling stock for the railway,
but m subsequent agreements the security deposit covered the entire capital
costs of the relevant infrastructure. 619
By the time the Central Queensland Coal Associates Agreement Act 1968 (Qld)
(CQCA . Agreement) was being negotiated, this means of financing project
related mfrastructure - and of generating revenue for the State through rail

610 ALcan Pty Ltd Agreement Act 1975 (Qld) cl 40; the same provlslOn occurs m the
Comalco Agreement cl 50. Sce also Aurukul1 Associates Agreement Act 1975 (Qld)
Pt VIII cl 4.
611 Thiess Peabody Agreement Act 1962 (Qld) cl 33 (1), (2).
612 Clause 38(1). See Galligan above note 194 at 50.
613 Clauses 7(1), 9, 10(1).
614 Clauses 7(2), 11(2).
615 Clause 11(4).

616 Thiess Peabody Mitsui Coal Ply Ltd Agreements Act 1965 Recitals, Railway
Agreement ~ Sch 1.
617 McDonald above note 23 at 34.
618 Clause 12(3).
619 Galligan above note 194 at 52-53.
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freight tariffs - had become standard government policy.620 Under the
CQCA Agreement, the developers were required to provide the full capital
cost of building a 142 mile railway of the standard Queensland gauge from
Blackwater to the coast, but the railway was to be built, owned and operated
by the State. 621 The developers were required to lodge an amount equivalent
to the estimated full cost of construction of A$36 million with the
Treasurer 622 'by way of Security Deposit for the due performance by the
Companies of their obligations and undertakings.'623 The funds were to be
repaid by the State in six monthly instalments over 121;' years 624 as the State
collected the equivalent amounts in freight charges,625 although if the amount
of coal shipped fell below a specified amount in anyone year, the amount of
security deposit for that year would be forfeited. 626

stations adequate for the project and in accordance with State priorities and
the availability of funds.630

The provision of transportation infrastructure through the use of private
funding to construct publicly owned facilities quickly became the norm in
Queensland. In the Aurukun Associates Agreement Act 1975 (Qld) private
funding was to be used to develop a harbour and harbour works. The
agreement provided for the works to be constructed by the State and
financed by a security deposit lodged by the companies which was
equivalent to the cost of construction. The security deposit was to be repaid
over a period of 25 years if specified nunimum amounts of material were
shipped through the harbour annually.627 A further strengthening of the
Queensland policy concerning provision of infrastructure occurred in 1981.
Under the new policy on Provision of infrastructure for Large Development
Prajecl's in Queensland, which applied to all major development projects
including mining and minerals processing, the developer was required to pay
all the costs of development except for certain social infrastructure. As well
as being responsible for the costs of the project infrastructure 628 and
accommodation for its own workers, the developer was required to pay the
total cost of local authority or urban infrastructure associated with the
population increase attributable to project. 629 The Queensland Government
would proVide social infrastructure such as schools, hospitals, and police

620 Galligan above note 194 at 58.
621 Part IV cll 4(1), 5, 6, 7(1).
622 Part IV cl 4(2).
623 Part IV cl 8(2).
624 Part IV cl 8(6).
625 Galligan above note 194 at 63.
626 Part IV cl 9(4).
627 Part V cll 6(1), 7(1).
628 Project infrastructure includes water supply, electricity supply, project specific
roads, railways, harbour facilities, pipelines. See J M Florence 'Development of
major mineral projects in Queensland (1982) 4 AMPL) 229 at 246-247.
629 Local authority or urban infrastructure includes: water supply, sewage treatment
works and sewerage systems, streetworks, drainage, recreational and cultural
facilities. See Florence above note 628 at 230.
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A great deal of infrastructure development has been necessary in WA,
particularly in bringing the State's Inassive iron ore deposits into production.
The isolation of the deposits and the scale of the operations required
construction of ports, railway lines and towns. Western Australian practice
has generally been to impose extensive infrastructure obligations on the
project developer. In contrast to the model developed in Queensland, the
mining companies were required to build and operate their own railway
lines. 631 The developer is usually also responsible for construction of private
roads,632 development of the township,633 and for provision of housing for
its employees and people connected with the project,634 and, in some cases
for government employees providing the education, hospital, medical and
police services. 635 The extent of the infrastructure obligations imposed under
the WA agreements is exemplified by the Diamond (Argyle Diamond Mines
Joint Venture) Agreement Act 1981 (WA). As well as being responsible for the
project infrastructure, the joint venturers were required to provide all private
roads and to pay for most of the cost of construction by the State of public
roads connecting the town and mining areas with existing public roads.636
The joint venturers were also to provide, at their cost, housing accommodation, sewerage works, water supply, drainage works, and social, cultural
and civic facilities to meet the needs of the project workforce and their
dependants. In addition, the joint venturers were to proVide all the buildings
required for educational, hospital, medical, police, recreation, fire and other

630 Florence above note 628 at 246-247.
631 For example, the Iron Ore (Hamersiey Range) Agreernent Ad 1963 (WA) required
Hamersley to construct a standard gauge railway from the mining areas to the
company's wharf: cl 10(1)(c). These provisions were considered in Hamersley Iron
Pty Lld v National Competition Council (1999) 164 ALR 203. See also Iron Ore
(Mount Newman) Agreement Act 1964 (WA) cl 9(1)(c). Iron ore from Hamersley's
mines in the Pilbara is transported to the port of Dampier on the north west
coast of W A along a 380 km railway line owned and operated by Hamersley.
632 Uranilllll (Yeelirrie) Agreement Act 1978 (WA) cl 16(1).
633 See for example, Iron Ore (McCamey's Monster) Authorization Agreement Act 1972
(WA) cl 25(1), where the developer was also responsible for the provision of
sewerage reticulation and treatment works, water supply works, drainage works,
social, cultural and civil facilities and all public roads. See also Nickel (Agnew)
Agreement Act 1974 (WA), cl 16(2); Western Mining Corporation Lld (Throsseli
Range) Agreement Act 1985 (WA) cl 17(1); Llraniu", (Yee/irrie) Agreement Act 1978

(WA) cll 23, 24.
634 Iron Ore (Channar Joint Venture) Agreement Act 1987 (WA); Uranium (Yeelirrie)
Agreement Act 1978 (WA) cl 23(1)(a)(i).
635 Western Mining Corporation Ltd (Throsscli Range) Agreement Act 1985 (WA) cl 17(3);
Uranium (Yee/inie) Agreement Act 1978 (WA) cl 23(3).

636 Clause 13(1), (2).
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services. 637 The cost of constructing a township near the mine as required by
the agreement was estimated at A$70 million. 638 However, when the joint
venturers decided soon after ratification of the agreement that they would fly
workers to the mine site from Perth, the State Government permitted them to
renege on the obligation to build a town at the mine site in return for
payment of a compensatory fee of A$50 million. 639 Against this background,
it is of interest that in the Merlin Project Agreement Ratification Act 1999 (NT)
governing the development of a diamond deposit in the Northern Territory,
both the developer and the Territory are expressly exempted from any
obligation to provide infrastructure or facilities for the project. 640

variation clauses which permit the State and developer, by consent, to make
alterations to the contract.

Variation of agreements
The adoption of the con.tractual model to regulate the development of large
mineral projects is intended to produce greater stability than would be the
case where projects are governed by the general law which is subject to
unilateral variation by the State. Classical contract doctrine is premised on
the ability of the parties to set the terms of their bargain at the time the
contract is negotiated, providing in advance for a range of eventualities over
the life of the contract. However, in view of the lengthy term and complexity
of projects established under franchise agreements, as well as the need to
maintain the relationship between the State and the developer, the
agreements must be sufficiently flexible to enable the contract to be adjusted
from time to time to meet the inevitability of changed circumstances which
were not foreseen at the outset. In the absence of any positive obligation
under Australian contract law to renegotiate a contract in the event of
changed circumstances, neither party can require the other to do so.641 While
not providing for re-negotiation of the agreement in whole or in part, the
mining agreements contain clauses aimed at providing the necessary
flexibility to enable the parties to adjust the contract to meet changing
circumstances. As well as force majeure and hardship clauses, the franchise
agreements enable adjustment of the contractual bargain by means of

637 Clause 25(1)(ii).
638 D Cox Argylc diamonds: the political economy of a lost resource' (1996) 31
Australian Journal of Political Science 83 at 94.
639 Cox above note 638 at 94, 96.
640 Merlirt Project Agreemertt Ratificatiort Act 1999 cl 6(3) and (4). Both the Territory
and the developer are excluded from an obligation to provide infrastructure or
facilities 'including construction and maintenance of roads, tracks and highways,
provision of electricity, water or gas supply and electronic communication
facilities.
641 j W Carter 'The renegotiation of contracts' (1998) 13(3) Joumal of Corttract Law
I

f
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A number of early mining agreements purported to entrench the
agreement against any subsequent changes in the general State legislation. A
striking example is the Iron Ore (Savage River) Agreement 1965 (Tas) which
attempted to stabilise or freeze the law governing the mining lease granted
pursuant to the agreement. Reportedly at the insistence of the developer's US
financiers,642 a clause of the mining lease provided that any reference to the
Mining Act 1929 (Tas) was to the Act and regulations as in force on 31
August 1965. 643 As the mining lease was deemed to have been granted under
the Mining Act 1929 (Tas),644 the provisions of the Act as at that date were
intended to apply to the lease, except where they had been excluded or
modified in the agreement. 645 The lease could be varied by agreement in
writing between the minister and the developers 646 but, apart from any
mutually agreed variation, the provisions of the lease were to remain as at
the date of commencement. 647 Any amendment of, or substitution for, the
Mining Act 1929 (Tas) which would have the effect of altering, adding to 0]'
derogating from the provisions of the lease was not to apply to the lease or
the leased premises. 648 The mining lease thus purported to establish a special
legal regime governing the franchise, comprised of the State mining laws as
they stood on 31 August 1965 and quarantined from subsequent legislative
change. The intention of the agreement was that subsequent amendments to
the Mining Act 1929 (Tas) would not apply to the mining lease on which the
Savage River project was based and that the only means by which the terms
of the lease could be altered was by mutual agreement between the State and
the developers.
The consent of both the State and the developer has generally been
required for any modification or variation of the terms of franchise
642 The Mercury 18 November 1965.
643 Schedule 1. cl 1 provided: "the Act" means the Mining Act 1929 and the
I

644
645
646
647

648

regulations made thereunder as in force on the thirty-first day of August One
thousand nine hundred and sixty-five'.
Schedule 1 cl 1.
Schedule 1 cl 1.
Schedule 1 cl 6(b)(ii).
Schedule 1 cl 6(b )(i) provided: 'Except where otherwise mutually agreed between
the parties hereto the terms covenants and conditions of this Lease shall during
the currency hereof remain as at the date of commencement hereof and insofar
as any amendment of or substitution for the Act would have the effect of
altering or adding to or derogating from the terms covenants and conditions of
this Lease, the same shall not apply to this Lease or to the Leased Premises'.
Schedule 1 cl 6 (b)(i). To similar effect is cl 6(3) in the original Bougainvillc
Copper Agreement of 1967 which stated: 'No future law shall affect the
Ordinance or the agreement unless .... [inter alia] before the law comes into force
the ComEany consents thereto', from J Kinna 'Investing in developing countries'
(1983) 1 JENRL 89 at 94.
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agreements. For example, the Commonwealth Aluminium Corporation Pty Lld
Agreement Act 1957 (Qld) provided for variation of the agreement as follows:
The Agreement may be varied pursuant to agreement between the minister
and Commonwealth Aluminium Corporation Ltd with the approval of the
Governor-m-Council by Order in COlU1Cil and no provision of the Agreement
shall be varied ... except in such manner.
Any purported alteration of the Agreement not made ... in such manner shall
be void and of no legal effect whatsoever.
Unless the Legislative Assembly ... disallows a variation of the Agreement
made in such manner, (such variation) shall have the force of law as though
(the variation) were an enactment of this Act. 649

Along similar lines, the Mining (Gave Peninsula Nabalco Agreement)
Ordinance 1968 (NT) permitted the provisions of the agreement or any lease,
licence or right granted under it to be cancelled, varied or amended by
agreement between the parties. 650
Up to the mid-1970s there appears to have been an assumption - at least
on the part of developers - that such provisions in requiring the consent of
both parties to any alterations in the agreement were binding on the State
and that it could not unilaterally modify the agreement without the
developer'S consent. This assumption seems to have been based on the view
that a provision in a ratified agreement requiring the consent of both the
Crown and the developer to any modification or variation of the agreement
created a special 'mmu1er and form' requirement in the terms of s 6 of the
Colonial Laws Validity Act 1865 (Imp):
Every representative legislature shall, in respect to the colony tmder its
jurisdiction, havc, and be deemed at all times to have had, full power to make
laws respecting the constitution, powers, and procedure of such legislature;
provided that such laws shall have been passed in such manner and form as
may from time to time be required by any Act of Parliament, letters patent,
Order in Council, or colonial law for the time being in force in the said

colony. [Halics added.]651
649 Commonwealth Aluminium Corporation Pty Ltd Agreement Act 1957 (Qld) s 4. See
also, the Mining (Gove Peninsula Nabalco Agreement) Ordinance 1968 (NT) The
Schedule cl 1 which provided for the provisions of the agreement or any lease,
licence, easement or right granted tmder it to be cancelled, added to, varied or
amended by agreement in writing between the parties provided such variation
was not inconsistent with or did not constitute a material alteration of the
essential provisions of the Agreement.
650 The Schedule, cl 19.
651 This prOVision has now been largely re-enacted in s 6 of the Australia Act 1986:
' ... a law made after the commencemcnt of this Act by the Parliament of a State
respecting the constitution powers or procedures of the Parliament of the State
shall be of no force unless it is made in such manner and form as may from
time to time be required by a law made by that Parliament whether made before
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If the variation provisions in State agreements were to create 'manner and
form' requirements, their effect would be to exempt the agreements from the
operation of the principle that Parliament cannot fetter the exercise of its
legislative powers. However, the argument that a provision in a ratified
franchise agreement which requires the consent of the Crown and the
developer to any modification or variation of the agreement creates a special
'manner and form' requirement has been made, unsuccessfully, before State
supreme courts on two occasions: Commonwealth Aluminium Corporation Ltd v
Attorney-General (Qld)652 and West Lakes Lld v South Australia. 653
In Commonwealth Aluminium Corporation Lld v Attorney-General (Qld)654 the
Queensland Supreme Court considered the effect of the variation provisions
in s 4 of the Commonwealth Aluminium Corporation Pty Lld Agreement Act 1957
(Qld) (the Comalco Agreement). The Comalco Agreement contained provisions for the calculation and payment of royalties by Comalco to the
Queensland Government. Over the years, the royalty provisions were
mnended on a number of occasions, by agreement between Comalco and the
Queensland Government, in accordance with the variation provisions in s 4
of the ratification Act. In 1974, the Queensland Government enacted the
Mining Royalties Act 1974 (Qld) authorising the Governor in Council to make
regulations setting the royalty rates payable by mining companies. Section 4
of the Mining Royalties Act 1974 (Qld) provided that:
Where there is an inconsistency between the regulations and the provisions of
any agreement made with ... Queensland [with respect to] the royalty payable
to the Crown
or [with respect to] the manner ... of its calculation, the
regulations shall prevail.

Regulations made under the Mining Royalties Act 1974 (Qld) substantially
increased the rate of royalty payable by Comalco under the Comalco
Agreement. Comalco sought a declaration from the Queensland Supreme
Court that the Mining Royalties Act 1974 was invalid insofar as it altered the
agreement on royalties between Comalco and the Queensland Government in
the Comalco Agreement. Comalco's argument was that the variation
procedure in s 4 of the Commonwealth Aluminium Corporation Lld Agreement
Act 1957 created a special 'manner and form' requirement the effect of which
was that any modification or abrogation of the agreement could only be done

651 -Continued

or after the commencement of this Act.'

652 [1976] Qd R 231.
653 (1980) 25 SASR 389.
654 [1976] Qd R 231.
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with Comalco's consent. 655 A majority of the Queensland Supreme Court656
found for Queensland, holding that s 4 of the Commonwealth Aluminium
Corporation Pty Lld Agreement Act 1957 was not a 'manner and form'
provision in the terms of the Colonial Laws Validity Act 1865 and that it had
been validly repealed by the Mining Royalties Act 1974 (Qld).657 The finding
of the Court is summarised by Mr Justice Kirby in the High Court decision
in Wik Peoples v The Queensland: 658
The Court held that, notwithstanding the Comalco Act, the Queensland
Parliament retained full legislative power to amend the Comalco Act and, by
later legislation, to affect the Comalco Agreement executed under that Act. In
response to the complaint that the formula in s 4 of the Comalco Act had the
effect of elevating executive action to the status of legislation, and so
abrogating the legislative authority of the Parliament of Queensland, Wanstall
SPJ pointed out that the Queensland Parliament retained its entire legislative
powers. 659

that no amendment of the West Lakes Development Act 1969 (SA) could validly
be made without its consent. The developer argued that the Act and the
indenture provided a 'malmer and fonn' requirement which had to be
followed in relation to any amendment. The Full Court of the South
Australian Supreme Court held that the West Lakes Development Act 1968 (SA)
contained no 'manner and fonn' requirement and that there was no
constitutional or other iInpediment to the enactment of the proposed
amendment without the developer's consent. 661
Following these decisions, it is well established that legislative provisions
which require the consent of the State and the developer do not amount to a
special 'manner and form' provision 662 While such legislative provisions are
binding on the executive, they do not bind the legislature which, in the
absence of a 'manner and form' provision, may unilaterally enact legislation
which expressly or impliedly alters the rights and obligations of the parties
under a legislatively ratified agreement. 663 As Crawford points out:

A similar conclusion was reached by the Supreme Court of South
Australia in West Lakes Lld v South Australia. 660 The project in question
involved the development of a large housing estate, using the familiar model
of an indenture between the developers (Development Finance Corporation
Lld) and the State which received legislative ratification by the West Lakes
Development Act 1969 (SA). Paragraph 13 of the indenture provided:
The Premier and the Corporation may from time to time and at any time,
by agreement in writing amend, and if after the passing of the Special Act
then in accordance with the provisions of the Special Act and any amendment
of the Special Act and the general law of South Australia, this Tndenture by
such additions and variations and in any manner whatsoever as may be
necessary or desirable to facilitate the carrying out of the scheme or any of the
provisions of the terms of this Indenture or both and all parties thereto shall
thereupon be bound by all such additions and variations.

When the State Government proposed to enact legislation to
West Lalces Development Act 1969 (SA) to dispense with the
consent to a variation of the regulations in the indenture to
floodlighting of a nearby football park, the developer objected on

amend the
developer's
enable the
the ground

Parliament caru10t (even if it purports to do so) prevent the implied repeal of
earlier legislation. A requirement that later legislation, to be effective, should
recite that it is to apply notwithstanding the provisions of the earlier law is
ineffective, either because Parliament cannot bind its successors as to the
content of later laws, or because that requirement would itself be impliedly
repealed by a later law inconsistent with it. The question is one of
interpretation only, aided by whatever guidance the parliamentary debates,
and the maxim generalin specialibus non derogant, may give. It is true that there
is something of a presumption against implied repeal, but that presumption is
stronger in the case of quasi-constitutional legislation (such as an entrenched
Bill of Rights) than of an ordinary law such as a special development
agrcement. ti64

Although it may be possible to construct legislative devices which would
protect State agreements against subsequent amendment,665 attempts to
maximise the security of franchise agreements by the use of such instruments
are strongly opposed by the States. 666 Acknowledging the legal and political
661 For a discussion of the use of 'manner and form' requirements generally, see G
662

655 See further C Gilbert 'The Comalco case and the Colonial Laws Validity Act'
(1975) 3(1) Queensland Lawyer 17 at 18-19.
656 Wanstall SFJ and Dunn J; Hoare J dissenting.
657 For comment see J Crawford 'The Constitution' in T Bonyhady (ed) Environment
Protection and Legal Change The Federation Press Sydney 1992 at 20;
J D Goldsworthy 'Matmer and form in the Australian States' (1987)16 MULR 403
at 414-425.
658 (1996) 187 CLR l.
659 (1996) 187 CLR 1 at 225.
660 [1980] 25 SASR 389.
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663
664

665
666

Carney 'The use of manner and form requirements In Australian law' (1989) 5
QUT L J 69 and Goldsworthy above note 657.
Further, if the provisions did constitute a manner and form requirement they
could still be altered by subsequent legislation as they are not entrenched:
Crawford above note 657 at 20.
Crommelin above note 100 at 330-331, 347.
Crawford above note 657 at 19-20.
Professor Campbell's view is that it is very doubtful that such a statutory
formula can be produced. See E Campbell 'Legal problems involved in
government participation in resource projects' [19841 AMPLA Yearbook 136 at 144.
Crommc1in above note 100 at 331. This is exemplified by the practice adopted in
Queensland franchise agreements following the decision in Commonwealth
Aluminium Corporation Ltd v Attorney-General (Qld) [1976] Qd R 231 of including a
statement expressly declaring that the provisions of the agreement relating to
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difficulties involved in attempts to foreclose legislative amendment of State
agreements, the approach taken since the early 1980s has been to strengthen
parliamentary surveillance of the process of amendment. The variation
provisions of these agreements require the amending legislation to be tabled
in Parliament within a prescribed period and permit either House of
Parliament to pass a resolution disallowing the amendment within a further
period, in which event the mnendment lapses. 667

days, pass a resolution disallowing it. 673 If no such resolution is passed, the
further agreement takes effect. 674 Interestingly, these Northern Territory
franchise agreements also contain provisions of dubious validity requiring
any Act which purports to amend, modify, repeal or affect the operation of a
provision of the ratified agreement to do so expressly. 675

The Hellyer Mine Agreement Ratification Act 1987 (Tas) uses the approach to
parliamentary supervision of amendment that was introduced in the Roxby
Downs (Indenture Ratification) Act 1982 (SA).668 The provisions of the
agreement and any of the tenements or any lease, licence, easelnent or right
granted under it, may be varied from time to time by agreement between the
parties, for the purpose of more efficiently or satisfactorily implementing or
facilitating any of its objects. 669 Any amending agreement is to be tabled in
each House of Parliament within 14 sitting days and takes effect if neither
House passes a resolution disallowing it within 14 sitting days.67o A similar
approach is used in recent WA franchise agreements, the only difference
being that the period for which the amending agreement is to be tabled and
the period within which it can be disallowed by resolution of either House of
Parliament is 12 days, the same as the period provided for tabling and
disallowance in the Roxby Downs (Indenture Ratification) Act 1982 (SA).671
Similar variation provisions are found in the McArthur River Project
Agreement Ratification Act 1992 (NT), the Mt Todd Project Agreement Ratification
Act 1993 (NT) and the Merlin Project Agreement Ratification Act 1998 (NT). The
agreement may be varied by further agreement between the Northern
Territory and the company,672 but any such agreement is to be laid before
the next sittings of the Legislative Assembly which may, within 10 sitting
666-Confinued

667

668

669

670
671
672

amendment are 'not to be construed to restrict the Parliament in making laws
that affect the rights and obligations of the parties to the Agreement under the
Agreement': Rundle Oil Shale Agreement Act 1980 s 3(3), Mount Isa Mines Ltd
Agreement Act 1985 s 4 and cl 52.
See for example, Roxby Downs (Indenture Ratification) Act 1982 (SA) cl 56 and the
Hellyer Mine Agreement Ratiftcntiol1 Act 1987 (Tas) cl 42.
Roxby Downs Indenture cl 56. Note that the Recitals, para (k) of the Roxby Downs
Indentllre state that the Parties' intention is that the Agreement is not to be
amended and the joint venturers' rights and privileges are not to be derogated
from other than by mutual consent and in accordance with the procedures
specified in the Agreement.
Hellyer Mine Agreement Sch 1 cl 42(1); Roxby Downs Indenture cl 56(1).
Hellyer Mine Agreement Sch 1 cl 42(2), (3); Note that in the Roxby Downs
Indel1ture, the period is 12 days: Roxby Downs Indenture cl 56(2), (3).
iron Ore (Yandicoogina) Agreement Act 1996 (WA), Schedule 1 cl 33.
McArthur River Project Agreement cl 16(1); Mt Todd Project Agreement cl 12(1);
Merlin Project Agreement cl 11(1).
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The standard practice in the mining franchise agreements is to enable
variation of the agreement where the parties consent but they do not deal
with the situation where, after good faith negotiations, the parties cannot
agree on the changes in the contract. This deficiency could be overcome by
including clauses proposed by the International Chamber of Commerce for
dealing with unforeseen events which 'fundamentally alter the equilibrium of
the contract.'676 If, following consultation at the request of the affected party,
the parties are unable to agree to the revision, then one of the following
options applies:
1)

the contract remains in force in accordance with its original tenns;

2)

a third party expert is appointed to examine issues and recommend
changes but if the parties are unable to agree to the recommended
changes, the contract remains in force in its original form;

3)

the issue is taken to a court or an arbitral tribunal, as agreed by the
parties il1 the original contract;

4)

a third party expert considers whether the conditions calling for variation
have been met and if so, proceeds to revise the contract on an equitable
basis in order to ensure that neither party suffers excessive prejudice. 677

Force majeure
In the absence of general provisions for renegotiation in the event of changed
circumstances or hardship, appropriate force majeure clauses are an essential
means of dealing with risk in long term contracts. 678 Force majeure clauses
673 McArthur River Project Agreement cl 16(2), (3); Mt Todd Project Agreement
cl 12(2), (3); Merlin Project Agreement cl 11(2), (3).
674 McArthur River Project Agreement cl 16(3); Mt Todd Project Agreement cl 12(3);
Merlin Project Agreement cl 11(3).
675 McArthur River Project Agreement Ratification Act 1992 s 4(5); Mt Todd Project
Agreement Ratification Act 1993 s 4(5); Merlin Project Agreement Ratification Act
1998 s 4(5).
676 Commission on International Commercial Practice of the In_ternational Chamber
of Commerce No 460/297 September 1984, as described by R Bentham 'The legal
clause in international contracts' in Contracts, Displlte Resolution and the LlK
Petroleum Regime in 1989 conference proceedings University of Dundee 1989 at

22.
f,77 Bentham above note 676.
678 Carter above note 641 at 187. See also D Yates 'Drafting force majeure and
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provide a means of allocating, in advance and in an agreed manner, the risk
of unforeseen events which may adversely affect a 'party's ability to perform
its contractual obligations on time or at all'.679 They offer protection from
liablity for breach of contract to a promisor who has been prevented from
performing a contract by certain events or whose performance has been
hindered or delayed by circumstances beyond the control of the promisor.
While such clauses are advisable in purely domestic contracts, the rapidity of
change at the international level makes it all the more important that they
are included in international transactions. 680 Over the years, the force majeure
clauses included in mining agreements have become much more comprehensivc, usually to the developer's advantage. As Crommelin points out,
whereas force majeure clauses werc initially fairly brief, they now contain
detailed lists of specific 'extenuating circumstances'68l which suspend the
performance of obligations or activate extension of time provisions.

contingencies,683 a range of delays attributable to government action or
inaction: 'acts or omissions of the Comm.onwealth or any jnstrumentality
(whether legislative, executive or adminish'ative) of the Commonwealth or of
any other government or governmental authority or instrumentality (whether
legislative, executive or administrative).'684 Other specified circumstances
include 'inability or delay in obtaining any government or local authority
approval, permit or licence,' inability to sell the product profitably, factors
caused by world economic conditions and delays arising from submission to
arbitration. 685 The exclusion from liability is extended to delays arising from
other unspecified clauses which are not reasonably within the control of the
party responsible for carrying out the relevant obligation. 686

Under the Iron Ore (Savage R.iver) Agreement Act 1965 (Tas), the list of
events or occurrences for which the parties were to be relieved of all liability
for failure to perform, or delay in performing their obligations under the
agreement where such failure or delay was caused by events or occurrences
reasonably beyond their control included:
Acts of God, force majeure, acts of governments, war, insurrection, riots, and
civil commotions, public enemies, floods and washaways, windstorms, fires,
strikes, lockouts, work stoppages, labour disputes (whether partial or general),
shortages of labour or essential materials, reasonable failure to secure
contractors, monetary and exchange control restrictions, import or export
restrictions or economic conditions reducing requirements of consumers of iron
ore products from the Leased Premises;682

In later agreements, the force majeure clause is much more extensive,
reflecting concerns about government intervention. The Roxby Downs
(Indenture R.atification) Act 1982 (SA) clause detailing 'circumstances beyond
the reasonable control' of the parties includes, as well as the usual

Each party to an agreement is required to inform the others promptly of
any delay in the performance of its obligations under the agreement as a
result of circumstances beyond that party's reasonable control and the
anticipated duration of the delay.687 A party whose performance of
obligations under the agreement is affected by circumstances beyond its
reasonable control is required to notify the other parties of each event which
amounts to such circumstances and is to use its best control to minimise
their effect. 688

Enforcement
To overcom,e uncertainties about enforceability, increasingly detailed enforcement provisions have been included in the agreements. In some early
agreements, the State covenanted that the developer'S rights would not be
'impaired, disturbed or prejudicially affected in any way through any act of
the State'689 or that it would use its best endeavours to ensure tllat the
agreement was carried out and that the developer'S rights were protected.
However, provisions of this kind do not prevent the Parliament from passing
inconsistent legislation. 690 Since the decisions in Commonwealth Aluminium
683 'Acts of God, force majeure, earthquakes, floods, storms, tempests, w8shaways,

678-Contil1ued
related clauses' (1991) 3 Journal of Contract Law 186; M P Furmston 'Drafting of
force majeure clauses' in E McKendrick (ed) Force Majeure and Frustration of

Contmct (2nd ed) Lloyd's of London Press Ltd London 1991 at 21; G Treitel
Fnzsl'rati0l1 and Force Majeure Sweet & Maxwell London 1994.
679 E McKendrick and M Parker 'Drafting force majeure clauses: some practical

considerations' [2000] ICCLR 132.
680 M Sornarajah 'The Settlement of Foreign Investment Disputes Kluwer Law
International The Hague 2000 at 53.
681 Crommelin above note 100 at 346; P NcNamara 'Force majeure clauses' [1992] .

fires (unless caused by the actual fault or privity of the party responsible for
such performance), acts of war, acts of public enemies, riots, civil commotions,
strikes, lockouts, bans, 'go-slow' activity, stoppages, restraints of labom or
similar acts (whether partial or entire) .. .': The Schedule, cl 38(4).
684 The Schedule, cl 38(4).
685 The Schedule, cl 38(4). For similar clauses, see Hellyer Mine Agreement Ratification
Act 1987 (Tas) Schedule 1 cl 27; McArthur River Project Agreement Ratification Act
1992 (NT) cl 19; Mt Todd Project Agreement Ratificatiol1 Act 1993 (NT) cl 15;
Merlin Project Agreement Ratification Act 1998 (NT) cl 14.

682 Schedule 1 cl 6(j); See also Mining (Gove Peninsula Nabalco Agreement) Ordinance
1968 The Schedule cl 17(1); Iron Ore (Mount Newman) Agreement Act 1964 (WA),
First Schedule, cl 22; Mount Iso Mines Limited Agreement Act 1985 (Qld) Schedule,
Part IV cl 3(3); Comalco Agreement Act 1957 (Qld), Comalco Agreement cl 58(d).

686 The Schedule, cl 38(4).
687 Roxby Downs (Indenture Ratification) Act 1982 (SA), The Schedule cl 38(3).
688 The Schedule cl 38(5).
689 IrOI1 Ore (Savage River) Agreement Act 1965 (Ta5) Sch 1 cl 5(a)(ii); Thiess Peabody
Mitsni Cool Pty Lld Agreement Acts 1962-1965 (QJd) cl 57.
690 S Christensen 'Joint ventures with government' in W D Duncan (ed) Joint
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Corporation Lld v Attorney-General (Qld)69l and West Laices Limited v South
Australia692 it has been clear that State Parliaments may enact legislation
which derogates from the rights of developers under State agreements. While
a developer will not be able to prevent the State enacting inconsistent
legislation, a range of provisions have been inserted in recent agreements to
provide a degree of protection against unilateral action by the State. The
Roxby Downs (indenture Ratification) Act 1982 (SA) and those agreements
influenced by it contain numerous provisions which are designed to provide
a high degree of stability and security for the development project and, as far
as possible, to preclude unilateral changes by the State which would
adversely impact on the developers. 693
The tabling of amending legislation in Parliament provides a degree of
public visibility for legislative amendments proposed by the State. 694 Another
alternative is to give the developer the right to terminate the agreement if the
State subsequently enacts legislation which derogates from its rights under
the agreement or the option of continuing with the project under the general
laws of the State 695 Protection for the developer against inconsistent action
by the executive is provided where the ratified agreement creates statutory
duties, not only empowering the State to implement and enforce the
agreement but also requiring it to do so. Many agreements have also
contained 'no discriInination' clauses which have become increasingly
detailed as the agreements have evolved.

Creation of statutory duties
The ratification Acts of recent Northern Territory, SA and Tasmanian State
agreements impose a statutory duty on the State which is enforceable by
public law remedies. For example, the Hellyer Mine Agreement Ratification Act
1987 (Tas) imposes a statutory obligation on the State to carry out the
agreement, providing that ministers, statutory authorities and State agencies:
(a)

arc empowered and required to do all things as may be necessary to
implement and enforce the Agreement;

(b)

are empowered to exercise all powers, rights and discretions conferred on
them respectively under the Agreement; and

(c)

are required to perform all obligations imposed on them respectively under

the Agreement. (Emphasis added.)696
690-Continued
Ventures Law in Australia Federation Press Sydney 1994 at 417.
691 [1976] Qd R 231.
692 (1980) 25 SASR 389.
693 Warnick above note 108 at 71.
694 See 'Variation of agreements' p 226.
695 An example is found in the Roxby Downs Indenture cl 52.
696 Hellyer Mine Agreement Ratification Act 1987 (Tas) s 6.
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The Northern Pulp Mill Agreement 1988 (Tas)697 is in similar terms and
corresponding provisions are found in the Goldamere Pty Lld (Agreement) Act
1996 (Tas)698 and the Copper Mines of Tasmania Pty Lld (Agreement) Act 1999.

Conversion to general law tenures
The kind of provision which has been described by Warnick as the project
developer'S 'last line of defence' and 'the uWmate anti-discrim.ination
clause'699 and has been used in the Roxby Downs (lndenture Ratification) Act
1982 (SA) and the Hellyer Mine Agreement Ratification Act 1987 (Tas) is based
on acceptance of the reality that the State cannot be prevented from enacting
subsequent legislation that may adversely affect the developer'S interests
under the agreement. However, if Parliament passes "fly legislation which
materially modifies the developer's rights or increases its obligations or
materially reduces the State's obligations under the ratification Act or the
agreement, the developer has the right to terminate the agreement or to
require the special mining tenements granted under the agreement to be
converted to tenures under the general law. 700
This type of Clause first appeared in the Iron Ore (BHP Co Lld) Agreement
Act 1964 (WA) and it was again used in the Uranium (Yeellirrie) Agreement
1978 (WA)7D] and the Cooper Basin (Ratification) Act 1975 (SA).702 Unlike the
earlier versions the Roxby Downs (Indenture Ratification) Act 1982 (SA) and the
Hellyer Mine Agreement Ratification Act 1987 (Tas) not only give the developers
the right to terminate the agreement but, significantly, also enable them to
continue with the project by converting the special mining tenements under
the agreements to tenements governed by the generally applicable State laws.
'}loese provisions amount to more than just a threat that the developers 'will

697 Northern Pulp Mill Agreement Act 1988 (Tas) s 6.
698 Goldamere Pty Lld (Agreement) Ad 1996 (Ta,) , 5; Copper Mines of Tasmania Pty Lld
(Agreement) Act 1999 (Tas) s 5. See also the McArthur River Project Agreement
Ratification Act 1992 (NT)(s 4(6)), the Mt Todd Project Agreement Ratification Act
199.1 (NT) s 4(6), the Granites Exploration Agreement Ratification Act 1994 (NT)
s 4(6) and the Merlin Project Agreement Ratification Act 1998 (NT) s 4(6), which
provide, in the ratification Act, that the Northern Territory, its ministers,
instrumentalities and authorities and any local government authority are
authorized, empowered and required to do all tl1illgs necessary or expedient to
carry out or give full effect to the Agreement. Roxby Downs (Indenture
Ratification) Act 1982 (SA) s 6(2) not only gives the executive branch the
authority and power to implement the Indenture but also states that it is
'required to do all things necessary or expedient to carry out, and give full effect
to, the Indenture.'
699 Warnick above note 108 at 69.
700 Roxby Downs Indenture cl 52; Hellyer Mine Agreement, Seh 1 cl 38(1).

701 Clause 27.
702 Clause 2(4). The notice period required is 6 months.
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take their bat and ball and go home if the government changes the rules' ,703
As Warnick points out, if the developers choose to exercise the right to
continue the project under the general mining laws, the project would be

However, the prohibition of discriminatory measures in the Abs-Shawcross
Draft Convention was formulated too broadly709 since not all instances of
discrimination between nationals and foreigners result in international
responsibility. Schwarzenberger has noted that

[s]omewhat less secure but still basically intact, while depriving the government of the benefits flowing to it under the indenture through the developers'
royalty, infrastructure and other obligations?04

'No discrimination' clauses
The majority of the mining agreeluents contain 'no discrimination' clauses
prohibiting discrimination against the project developer by the State or its
agencies,705 Such clauses highlight the international nature and origins of
franchise agreelnents. Where the franchise agreement is contracted between a
State and a foreign corporation, the assurance that the foreign investor will
be treated no less favourahly than domestic corporations under the State's
laws, regulations and policies amounts to a commitment by the State to
national treatment. The national treatment standard requires that foreign
investors are treated in the same manner as domestic investors under the
State's laws, regulations and policies. These laws, regulations or policies must
not impose different standards of treatment or obligations or provide
preferential treatment between nationals and foreigners,?06
In some early agreements the prohibition on discrimination was stated
very broadly. For example, in the Iron Ore (Savage River) Agreement Act 1965
(Tas), the State covenanted that, in its laws or their administration, it would
not discriminate against the developers or their business or against any
person or business where the effect of such discrimination would be to
directly or indirectly discriminate against the developers.707 Such a broad
prohihition on discrimination mirrors that which was included in the 1959
Abs-Shawcross draft Convention on Investments Abroad,7os

... the prohibition of all forms of discrimination, as distinct from those of an
arbitrary or unreasonable character, appears to go beyond the requirements of the
minimum standard of international customary law and the protection needed
by foreign property71O (Emphasis added.)

The requirement that the discrimination must have an element of
unreasonableness and/ or arbitrariness has been recognised in later agreeInents on international investment,711 and is reflected in more recent
franchise agrci~ments. For example, the OECD Declara.tion on International
Investment and Multinational Enterprises (1976) Art 11.1 'National treatment'
requires member countries to accord foreign owned or controlled enterprises
operating within their territories 'treahnent under their laws, regulations and
administrative practices, consistent with international law and no less favorable
than that accorded in like situations to domestic enterprises.' (Emphasis
added.J712
The need for an elem.ent of unreasonableness as well as discrimination was
recognised in drafts of the ill-fated OECD Multilateral Agreement on
Investment (MAL). The MAl negotiating text of 28 April 1998, in Pt IV,
'Investment Protection', Art 1.2 stated that:
A contracting party shall not impair by [unreasonable or discriminatory]
measures to operation, management, maintenance, use, enjoyment or disposal
of investments in its territory of investors of another Contracting Party.

703 Wanuck above note 108 at 40.
704 Warnick above note 108 at 40.
705 Crommelin above note 100 at 345. For example, Alcan Queensland Pty Ltd
Agreement Act 1965 cl 42.
706 Commonwealth Atton1cy-General's Department Multilateral Agreement on Investment: Submission to the Parliamentary Joint Standing Committee on Treaties
Commonwealth Attorney-General's Department Canberra 1998 at 13.
707 Iron Ore (Savage River) Agreement Act 1965 (Tas) Sch 1 cl 5(a)(iii).
708 G Schwarzenberger Foreign Investment and International Law Stevens & Sons
London 1969 at 109-110; During the late 1950s, western European capital
exporters involved in banking, oil and other forms of primary production
increasingly favoured concerted action on an international investment code, to be
embodied in a multilateral convention. The result was the draft Convention on
Investments Abroad of April 1959, the work of a committee under the direction of
Dr Abs, Director General of the Deutsche Bank and Lord Shawcross. M
Sornarajah The International Law on Foreign Tnvestment Cambridge University Press
Cambridge 1994 at J 87, 73 comments that the Abs-Shawcross convention was

70S-Continued
essentially a private endeavour to formulate a comprehensive code on the part
of those seeking to confer 'as much protection as possible on foreign investment'
and that the principles stated clearly favored exporters of capital but were
unacceptable to developing states.
709 Schwarzenberger above note 708 at 4. Schwarzenberger, at 121, comments that if
the duty of non-discrimination were absolute, this would lead to 'a remarkable
extension of the immunity of foreign private property.'
710 Schwarzenberger above note 708 at 163.
711 The American Law Institute's Restatement of Foreign Relations Law of 1965
stated that conduct is discriminatory in an illegal sense 'if it involves treating the
alien differently from nationals or from aliens of another nationality without a
reasonable basis for the difference': All Restatement of the United States Foreign
Relations Law (Second) 1965 s 166. The Third Restatement (1987) does not define
'discriminatory' but a comment notes that 'discrimination implies unreasonable
distinction': All Restatement of the Law (Third) Foreign Relations Law of the United
States 1987 s 712 comment (c).
712 Declaration on International Investment and Multinational Enterprises (1976) 15 ILM
967. The Declaration and the annexed Guidelines for Multinational Enterprises
are incorporated into Australia's official foreign investment guidelines: Department of Treasury Australia's Foreign Investment Policy: A Guide for Investors
Australian Government Publishing Service, Canberra, September 1992 at 27-29.
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Among the most detailed of the newer form of 'no discrimination' clause
is that in the Hellyer Mine Agreement Ratification Act 1987 (Tas), which is
similar to the clause introduced in the Roxby Downs (Indenture Ratification) Act
1982 (SA).713 It states that it is fundamental to Aberfoyle's entering into the
agreement that the State will not do or permit any 'act, thing or omission,
whether of a legislative, executive or administrative nature' which discriminates adversely and unfairly against:

where substantially identical non-discrimination prOVISIOns have been used
over a period of 30 years. The Territory is prohibited from imposing or
allowing its instrumentalities or local govenunent to impose 'discriminatory
taxes, rates or charges' on the developer, its agents or its contractors in the
construction and operation of the project.720 The Territory is not to take or
permit any other discriminatory action which would deprive the company of
full enjoyment of its rights under the agreement, but this does not prevent
the Territory acting to enforce laws relating to environmental protection,
conservation or rehabilitation.721

(a)

Aberfoyle or a related company in the conduct or operation of the Hellyer
project;

(b)

production, treatment, transport or sale of mine product;

(c)

any other aspect of the conduct of the Hellyer Project or any income
derived from it; or

(cl)

,my aspect of the conduct of exploration by Aberfoyle?14

Action of these kinds by the State is deemed to be adversely and unfairly
discriminatory if the effect is to deprive Aberfoyle of its rights under the
agreelnent to a relatively greater or more onerous degree than other
comparable businesses in the State. Factors to be taken into account in
detennining whether there has been adverse and unfair discrimination
against Aberfoyle are the purpose and effect, or potential effect, of the
relevant legislation or action by the State and whether, notwithstanding its
purportedly general application, its real target is Aberfoyle and its
operations?15 If Aberfoyle considers that it has been discriminated against, it
may issue a notice to the State specifying the nature of the State's actions?16
Upon receipt of such notice from Aberfoyle, the minister may acknowledge
that discrimination has occurred and take steps to end it,717 or he may
dispute the occurrence of the allegedly discriminatory acts or that it amounts
to discrimination and refer the Iuatter to arbitration?18
h1 SOlne agreements, the 'no discrimination' provisions are focused mainly
on fiscal matters?19 This is evident in the Northern Territory agreements

713 Roxby Downs (Indenture Ratification) Act 1982 (SA) cl 34. For comment, sce

714
715
716
717
718
719

Warnick above note 108 at 60. See also Northern Pulp Mill Agreement Act 1988
(Tas) which contained a detailed no-discrimination clause similar to that in the
Hellyer Mine Agreement prohibiting the State from discriminating 'adversely
and unfairly' against the participants or their operations and providing the
participants with a means of redress if they considered they had suffered such
discrimination: Northern Pulp Mill Agreement Sch 1 cl 25.
Hellyer Mine Agreement Sch 1 cl 23(1).
Hellyer Mine Agreement Sch 1 cl 23(2).
The notice is to specify the nature of the 'said act, thing or omission or the said
combination thereof ... referred to as lithe Event''': Hellyer Mine Agreement Sch
1 cl 23(3).
Hellyer Mine Agreement Sch 1 cl 23(4)(a).
As provided in cl 36: Hellye)' Mine Agreement Sch 1 cl 23(4)(b).
Crommelin above note 100 at 345 provides the example of Rundle Oil Shale
Agreement Act 1980 (Qld) Pt XI cl 3.
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Specific performance
There has been some uncertainty about whether. orders for specific
performance can be made against the Crown. The uncertainty arises from the
fact that whereas the Crown proceedings statutes expressly abolish the
Crown's immunity from injunctions and discovery, they are silent on the
question of the availability of orders for specific performance against the
Crown.722 Although it now appears to be accepted that orders for specific
performance may be made against the Crown,723 the ratification Acts of
recent franchise agreements remove any doubts by expressly declaring the
State's obligations to be specifically enforceable.724
An exmuple is found in the ratification Acts of recent Northern Territory
agreements - the McArthur River Project Ratification Act 1992 (NT), the Mt
Todd Project Agreement Ratification Act 1993 (NT), the Granites Exploration
720 Mining (Cove Peninsula Nahalco Agreement) Ordinance 1968 (NT) The Schedule
cl 12(1); McArlhur River Projecl' Agreement Ratification Acl 1992 (NT) cl 14(1); Mt
Tod~. P~oject Agreement Ratification Ad 1993 cl 10(1); Merlin Project Agreement
RatifIcatIOn Act 1998 cl 8(1).
721 McArthur River Project AgreemCl1t Ratification Act 1992 cl 14(2); MI Todd Project
Agreement Ratification Ad 1993 cl 10(2); Merlin Project Agreement Ratification Act
1998 cl 8(2).
722 See Chapter 6 at the section entitled 'Liability of tlle State in contract and tort'
p 54.
723 Ansett Transport Industries (Operations) pry Ltd v Com1l1onwealth (1977) 139 CLR 54
per Mason J at 77; see N Seddon Government Contracts: Federal, State and Local
Federation Press Sydney 1995 at 143-144; S Christensen above note 647 at 421
comments:

1£ [the legislation creates statutory duties] the agreement is specifically
enforceable; if it does not then it will not be specifica 11y enforceable. If this is
then applied to the categories of State Agreement already considered it is
clear that the agreements endorsed by the 'as if enacted' formula are
specifically enforceable and also those which contain a direction to the
government to do everything necessary to give effect to the agreement.
Agreements endorsed by bare statutory approval arc not specifically enforceable.
724 See Chapter 6 at the section entitled 'Effect of statutory ratification of the
underlying contract' p 65.
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Agreement Ratification Act 1994 (NT) and
Ratification Act 1998 (NT) which all

the Merlin Project Agreement
expressly state that specific
performance is available. A decree of specific performance may be granted
and enforced against the Northern Territory in respect of its obligations
under the agreement, notwithstanding any law to the contrary, in the same
circumstances and on the same conditions as such a decree could be granted
and enforced against a subject of the Crown. Similar express statements are
found in the ratification Acts of the Roxby Downs (Indenture Ratification) Act
1982 (SA),725 the Hellyer Mine Agreement Ratification Act 1987 (Tas),726 the
Northern Pulp Mill Agreement Act 1988 (Tas)727 and the Copper Mines of

some cases, the tribunal may appoint expert assessors to assist on matters
requiring specialised knowledge732

Tasmania Pty Lld (Agreement) Act 1999.728

Reference of disputes to arbitration under the Arbitration Act 1895 (WA) or
the Commercial Arbitration Act 1985 (WA) has been standard practice in the
WA agreements. The ratified agreements typically contain a simple, traditional clause in which the parties agree to submit disputes arising out of the
agreement to arbitration under WA laws.733 The more recent agreements
provide for disputes to be referred to arbitration by two arbitrators, one
appointed by each party, who are to appoint an umpire before proceeding
with the reference.734 Recent practice has also been to permit the parties to
be legally represented, notwithstanding anything to the contrary in the
Commercial Arbitration Act 1985.735 Interestingly, considering tlle number of
franchise agreements in force in W A, there has nev'er been recourse to
arbitration to resolve disputes as provided in the agreements, all differences
apparently having been satisfactorily resolved beforehand by negotiation. As
Hunt comments, it appears that the mere presence of the arbitration clause in
the agreement provides sufficient motivation for the parties to achieve a
negotiated settlement. 7.16

Dispute resolution
Although franchise agreements frequently involve foreign companies as
signatories, they do not provide for submission of disputes between the State
or Territory government and the foreign investor to international arbitration
institutions such as the International Centre for the Settlement of Investment
Disputes or tlle Court of Arbitration of the International Chamber of
Commerce. Reference of disputes to international arbitration has been resisted
by State governments which regard it as having the potential to be used 'as
a threat in the day to day administration of the agreement.'729 As a general
rule, mining agreements provide for disputes to be dealt with by ad hoc
arbitration under the relevant State legislation, with some modifications. 730
However, there are some divergences frmu this general pattern which are
worth noting. Under the Iron Ore (Savage River) Agreement Act 1965 (Tas),
disputes involving tlle mining lease granted under the agreement were to be
determined by the Warden's Court if the Mining Act 1929 (Tas) specified that
it was a matter to be determined by the Warden.731 The Queensland
agreements refer disputes to a special tribunal consisting of a judge of the
Supreme Court or a barrister of seven years' standing, appointed by the
Governor in Council to hear and determine the dispute. The tribunal's
proceedings are governed by the Commissions of Inquiry Act 1950 (Qld) and in

725 Roxby Downs (Indenture Ratification) Act 1982 (SA) s 11.
726 Hellyer Mine Agreement Ratification Act 1987 (Tas)
727 Northem Pulp Mill Agreement Act 1988 (Tas) s 5.

5

12.

728 Copper Mines of Tasmania Pty Ltd (Agreement) Act 1999 s 6(2).
729 E Freeman State Agreements Law Society of W A Mining Law Course 1981 at 12.
730 Note, however, that some franchise agreements contain no special provision for
dispute resolution: see, for example, the McArthur River Project Agreement
Ratification Act 1992 (NT), the Mt Todd Project Agreement Ratification Act 1993
(NT) and the Mount Iso Mines Agreement Act 1985 (Qld).

731 Iran Ore (Savage River) Agreement Act 1965 (Tas) s 14(1).
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A more sophisticated approach to dispute resolution 737 is found in the
Hellyer Mine Agreement Ratification Act 1987 (Tas). This approach, which was
first used in the Roxby Downs ([ndenture Ratification) Act 1982 (SA),738

involves two distinct mechanisms for dispute resolution: arbitration739 and
determination by an independent expert.740 Most issues are to be referred to
arbitration but certain economic matters are to be determined by an
independent expert.
732 For example Rundle Oil Shale Agreement Ad 1980 Pt XI cl 4; See Crommelin
above note 100 at 343-344; MaeDonald above note 293 at 38.
733 M Hunt '"Mining and petroleum laws' Halsburtjs Laws of Australia Butterworths
Sydney 1997 at 26. Freeman above note 729 at 11. For example, BHP Steel
Industry Agreement Act 1952 cl 5(1); Iron Ore (Hamersley Range) Agreement Act
1963 cl 25; Uranium (Yeelirrie) Agreement Act 1978 cl 46(1); Iron Ore (Channar Joint
Venture) Agreement Act 1987 cl 46(1).
734 Iron Ore (Channar Joint Venture) Agreement Act 1987 cl 46(1); Uranium (Yeelirrie)
Agreement Act 1978 cl 46(1).
735 Commercial Arbitration Act 1985 s 20; [ron Ore (Channar Joint Venture) Agreement
Act 1987 cl 46(1)(1); Irol1 and Steel (Mid West) Agreement Act 1997 cl 36(1); Iron
Ore (Yandicoogil1a) Agreement Act 1996 (WA) Schedule J cl 37(1).
736 Hunt above note 733 at 26.
737 Warnick above note 108 at 67.
738 Roxby Downs Indenture ell 49 and 50. Note that the Roxlnj Downs (Indenture
Ratification) Act 1982 as amended by No 93 of J 996 states that the Commercial
Arbitration Act 1986 (SA) is to be construed subject to the provisions of the
indenture and that to the extent of any inconsistency between the Act and the
indenture, the latter prevails: s 8(2)(a).
739 Hellyer Mine Agreement Sch 1 cl 36.
740 Hellyer Mine Agreement Sch 1 cl 37.
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The Hellyer Mine Agreement Ratification Act 1978 (Tas) provides for
arbitration to be conducted under the Commercial Arbitration Act 1986 (Tas),
except that the parties are entitled to legal representation. 741 The Hellyer Mine
Agreement Ratification Act 1978 (Tas) contains what has been called a 'Scatt v
Avery clause with a difference':742 no legal proceedings are to be brought by
the developer or the State743 in respect of any issue 'which under the
provisions of the agreement may be referred to arbitration until such claim,
question, difference or dispute has been referred to and determined by
arbitration' and then only to enforce the arbitrator's award. However the
clause expressly excludes these provisions from applying should the
developer or the State seek declaratory orders from the Supreme Court on
any matter arising out of the agreement. 744 Where any matter is required by
the agreement to be referred to arbitration and in the absence of agreement
or of the specification of a time within which agreement is to be reached, the
matter may be referred to arbitration if agreement is not reached within three
months.745 A reference to arbitration is to a single arbitrator to be agreed
between the parties; in the absence of agreement within 14 days there shall
be two arbitrators - one appointed by the developer and one by the other
party or parties 746 - and the two arbitrators shall appoint an umpire before
proceeding with the reference?47
The second dispute resolution mechanism provided by the Hellyer Mine
Agreement Ratification Act 1987 (Tas) is expert adjudication. Expert adjudication is required on the following matters:
(a)

whether it would be economically practicable for Aberfoyle to
issue a Project Notice, if the minister and developer were unable to
agree as to the economic practicability of the developer committing
to the initial project by a specific date;748

(b)

the value of any estate, lease, licence or easement granted by the
State to Aberfoyle;749
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(c)

various components of the Basic Royalty and Profits Royalty
calculations. 750

Reference may be made to a single independent expert agreed between the
developer and the State party. In the absence of such agreement within
14 days, the reference is to two independent experts, one appointed by each
side. The two independent experts are to appoint an umpire before
proceeding or, in the absence of agreement within 30 days, the umpire is to
be appointed by the President of the Australian Mining Industry council?51
Each party is to provide written submissions to the experts, a copy of
which is to be supplied to the other party,752 The experts are to base their
decision only on the parties' submissions, excluding from consideration
information or data which ought not, in their opinion, be taken into
account. 753 The experts are required to use their best efforts to ll1ake a
determination on the issue before them within 30 days after the close of
written submissions.754 If the experts cannot agree, they are to refer the
question to the umpire for decision 755 within 30 days of referral. 756 The
experts or umpire act as an expert, not as an arbitrator pursuant to the
Commercial Arbitration Act 1986 (Tas),757 111e decision of the experts, which is
to be notified in writing to the parties as soon as practicable, is final and
binding,758
Unlike the earlier Northern Territory agreements,759 the Merlin Project
Agreement Ratification Act 1998 (NT) contains provisions for adoption of a
dispute resolution procedure,760 A party claiming that a dispute has arisen is
750 Hellyer Mine Agreement Sch 1 cl 22(3)(b) 'reasonable administrative overheads
relevant
to
the
Hellyer
Project
for
the
relevant
PR
quarter';

751

752
753
754

cl 22(4)(b)(viii)(amow1t for which stocks of product on hand as at the date of
termination have been sold), cl 22(4)(c)(ii) (the amount of gross proceeds
receivable in respect of sales of product on a non-arm's length basis).
Hellyer Mine Agreement Sch 1 cl 37(2).
The sub~ssions are to be accompanied by any supporting information
commumcated by one party to the other during negotiations on the matter for
determination: Hellyer Mine Agreement Sch 1 cl 37(3).
Hellyer Mine Agreement Sch 1 cl 37(6).
In the case of a reference under cl 4, they are required to determine whether at
the relevant time it was economically practicable for Aberfoyle to commit to the
Hellyer Project and issue the Hellyer Project Notice: Hellyer Mine Agreement

741 Or to be represented by another representative: Hellycr Mine Agreement Seh 1
cl 36(4).
742 Warnick above note 108 at 68.
743 This applies to the State, the minister, a State instrumentality or authority, a
statutory or other authority, local authority: cl 36(6).
744 Hellyer Mine Agreement 5ch 1 cl 36(6).
745 I-Iellyer Mine Agreement Sch 1 cl 36(8).
746 That is the State, the minister, a Crown corporation, a State instrumentality or a
local authority: Hellyer Mine Agreement Sch 1 cl 31(1) and (2).
747 Hellyer Mine Agreement 5ch 1 cl 36(3).
748 Hellyer Mine Agreement 5ch 1 cl 4(8).
749 That is, other than a tenement created pursuant to the Agreement: Hellyer Mine
Agreement Sch 1 cl 16(2).

5ch 1 cl 37(7).
Hellyer Mine Agreement 5ch 1 cl 37(8).
Hellyer Mine Agreement 5ch 1 cl 37(9).
Hellyer Mine Agreement Sch 1 cl 37(11).
Hellyer Mine Agreement Sch 1 cl 37(12). See also ti1e Northerl1 Pulp Mill
Agreement Act 1988 cll 41, 42.
759 McArthul' River Project Agreement Ratification Act .1992 (NT), Mt Todd Project
Agreement Ratification Act 1993 (NT).
760 Merlin Project Agreement cl 17.
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to give notice to the other party, and within 10 days of such notice each
party is to nominate a representative authorised to settle the dispute on its
behalf?61 During the 45 day period following notification of the dispute, the
parties' representatives are to use their best endeavours to either settle the
dispute or to agree on the process to be used to resolve the dispute without
court proceedings, whether by arbitration, mediation, conciliation, executive
appraisal or independent expert determination?62 This process may involve
the selection of a third party, and the involvement of a dispute resolution
organisation?63 The third party is to assist in negotiating a resolution to the
dispute and is not to make a decision which is binding on a party unless
that party's representative has agreed to be so bound 764 Once the 45 day
period (or any longer period agreed by the parties' representatives) has
elapsed, a party that has complied with these provisions is entitled to
terminate the dispute resolution process by giving notice to the other parties
to the dispute 765

incurred in doing so would become a debt payable by the developer to the
Commonwealth.768

Termination
Early franchise agreements proVided only for termination by the State where
the developer was in breach of the agreement, following a period of notice
during which the developer failed to remedy the breach. Under the Iron Ore
(Savage River) Agreement Act 1965 (Tas), the minister could declare the lease
to be terminated and the rights of the lessees forfeited if they failed to
develop the project to the stage where it could produce 1,500,000 tonnes of
iron ore pellets annually within five years. If the lessees failed to pay the
specified rent or royalty or to observe the covenants and conditions of the
lease, and had not remedied the default within 30 days of receiving written
notice from the minister specifying the nature of the breach, the minister
could declare the lease to be terminated and the lessees rights to be
forfeited?66 Similar provisions are found in the Mining (Gave Peninsula
Nabalco Agreement) Ordinance 1968 (NT), although the period of notice during
which any default must be remedied is 180 days, which is now the standard
period of notice required 767 The agreement further provided that where a
default had not been remedied after notice had been given, the Commonwealth could, instead of determining the agreement, remedy the default itself
or have it relnedied, in which case the Commonwealth's costs and expenses

761
762
763
764
765
766

Clauses 17(2), (3).
Clause 17(4).
Clause 17(4)(b)(ii).
Clause 17(5).
Clause 17(8).
Schedule 1 cl 6(a)(iii).

767

Iron Ore (Savage River) Agreement Act 1965 (Tas) Schedule cl 18(1).
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More recent practice has been to provide both the developer and the State
with the right to terminate. The first franchise agreement in which the
developer was given the right to terminate appears to be the Iron Ore (BHP
Co Lld) Agreement Act 1964 (WA).769 Northern Territory franchise agreements
enacted in the 1990s all provide for termination by the Territory770 or the
developer, as well as by agreement between the Territory and the
developer?71 Under the Northern Territory agreements, the company may
terminate the agreement on 180 days' notice if the Territory defaults on the
performance or observance of the provisions of the agreement, or if it enacts
legislation which significantly increases the company's obligations under the
agreement. The Mt Todd Project Agreement Ratification Att 1993 (NT) and the
Merlin Project Agreement Ratification Act 1998 (NT) additionally provide for
termination at the option of the company if the Territory enacts legislation
which significantly diminishes the rights of the company or the profitability
of the project?72 Unless the default has been remedied or the offending
legislation has been repealed, the agreement terminates upon the expiration
of the notice period?73 Termination of the agreement does not have the effect
of terminating the mineral lease or any other licence granted under the
agreement. 774
The Roxby Downs (Indenture Ratification) Agreement Act 1982 (SA) and
subsequent agreements modelled on it take the developers' rights further by
providing the developer with a right to substitute general law titles for those
relinquished under the terminated agreement. 775 Under the Hellyer Mine
Agreement Ratification Act 1987 (Tas), the State can terminate the agreement
on 180 days notice if the developer is in material default of the performance
of its obligations under the agreement and the default has not been remedied
or compensation paid within 180 days after notice is given or within such a
reasonable time as is specified in an arbitration awardl76 or where the
768 Mining (Gave Peninsula Nabalco Agreement) Ordinance 1968 (NT) Schedule cl 18(3).
769 Clause 6 which provides for a 12 month notice period. See also Uranium
(Yeelirrie) Agreement Act 1978 (WA) cl 27 and Cooper Basin (Ratification) Act 1975
(SA) cl 2(4) which provides for a 6 month notice period.
770 Where the default, abandonment or repudiation has not been remedied within
the notice period: McArthur River ProJect Agreement cl 20(1); Mt Todd Project
Agreement cl 16(1); Merlin Project Agreement cl 15(1), (2).
771 McArthur River Project Agreement cl 20; Mt Todd Project Agreement cl 16;
Merlin Project Agreement cl 15.
772 Mt Todd Project Agreement cl 16(3)(c); Merlin Project Agreement cl 15(4)(c).
773 McArthur River Project Agreement cl 20(3); Mt Todd Project Agreement cl 16(3);
Merlm Project Agreement cl 15(4).
774 MeArthur River Project Agreement cl 21(3); Mt Todd Project Agreement cl 17(3);
Merlm Project Agreement cl 16(2).
775 Roxby Downs (lndentrzre Ratification) Agreement Act 1982 (SA) cl 52.
776 Hellyer Mine Agreement Sch 1 cl 30(1)(a).
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developer abandons the Hellyer Project?77 Where the State is entitled to
terminate the agreement, it may instead elect to remedy the default and the
costs and expenses incurred in doing so become a debt payable by tile
developer to the State?78 Where tile agreement is terminated by fue State, fue
State has fue right to elect to continue the operation of the Hellyer Project on
such terms and conditions as are agreed between the developer and fue State
or, failing agreement, as determined by arbitration?79 Alternatively, the State
may elect to request the developer to continue the operation of tile Hellyer
Project on agreed terms and conditions?80
The developer has the option of terminating fue Hellyer Agreement on
180 days' notice if tile State or the minister are in material default of its
obligations under the agreement and/or the ratifying Act, where fue default
has not been remedied and compensation has not been paid within 180 days
after notice or within such reasonable time as is fixed by an arbitration
award decided against the State and/or the minister?81 Where the developer
is entitled to terminate fue agreement, it may elect to continue the Hellyer
Project in accordance with the general legislation then in force in fue State
and request fuat fue tenements be converted to any appropriate tenement
under the Mining Act 1929 (Tas)?82
If the State enacts legislation which materially modifies the developer's
rights or materially increases their obligations or materially reduces the
obligations of the State under the ratifying Act or the agreement, the
developer has the right to terminate the agreement by notice to the State and
to require any of the tenements to be converted to any tenement under the
Mining Act 1929 or other lease, licence, easement, tenure or right of such
form, on such conditions and for such maximum terms and at such rental
compatible with the general legislation then in force as the minister and the
developer may agree?83 The Northern Pulp Mill Agreement Act 1988 (Tas)
gave fue participants the right to terminate the agreement in fue event of the
State Parliament enacting legislation which materially modified their rights or
materially increased their obligations under fue ratifying Act and tile
agreement or materially reduced tile obligations of fue State,784 but did not
confer any right to substitute existing titles Witll general law titles?85

777 Hellyer Mine Agreement Seh 1 cl 30(1)(b).
778 Hellyer Mine Agreement Sell 1 cl 30(2); the corresponding provisions are found
in Northern Pulp Mill Agreement Seh 1 cl 30.1, 30.2.

779 Pursuant to cl 36; Hellyer Mine Agreement Seh 1 cl 31(I)(a).
780 Hellyer Mine Agreement Seh 1 cl 31(1)(b).
781 Hellyer Mine Agreement Seh 1 cl 30(4); the corresponding provision is in
782
783
784
785

Northern Pulp Mill Agreement Seh 1 cl 31cl 31(2).
cl 38(1).
Sch 1 cl 43.1.

Hellyer Mine Agreement Sch 1
Hellyer Mine Agreement Sch 1
Northern Pulp Mill Agreement
Northern Pulp Mill Agreement

Sch 1 ell 11, 31, 32, 43.
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Information and reporting obligations
The range of matters on which developers are required to report to the State
government and the frequency of reporting have increased greatly over the
years, as is illustrated by the difference in this respect in two Tasmanian
agreements. Under the [ran Ore (Savage River) Agreement Act 1965 (Tas) in its
original form, the only information the lessees were required to provide was
a quarterly statement accompanying the royalty payment indicating fue
tonnage of iron ore products produced and shipped during the preceding
quarter. 786 The Hellyer Project Agreement Ratification Act 1987 (Tas), by
comparison, imposes much more extensive reporting requirelnents on the
developer. The developer is required to report to the State on some matters
at specified intervals: royalties,787 fue Environmental Management Plan,788
the feasibility of further processing,789 and the mining plan,790 On ofuer
aspects of the Hellyer Project, information is to be provided on request: use
of local labour, services and Inaterials,791 technical and economic information
on further processing,792 and other technical information required to
detennine whefuer tile developer is observing the agreement. 793 In addition,
the developer is required to keep the State informed concerning any action it
proposes to take with any third party (including fue Commonwealth or a
Commonwealth agency) which might significantly affect fue State's interest
under the agreement. 794
The Hellyer Mine Agreement Ratification Act 1987 (Tas) contains extensive
provisions regarding fue information which is to be provided to the State to
enable the amount of royalty to be accurately calculated. Accompanying the
quarterly royalty payments, the company is required to lodge a return
showing all fue particulars necessary to enable the calculation of fue royalty
payable for the quarter immediately preceding tile due date and specifying
any sales included in that return which have been made on a 'non-arm's
lengfu basis',795 The company is to provide the minister with a certificate
prepared by its external auditors verifying fue particulars disclosed in the
quarterly returns, within 120 days of the end of its financial year 796 The
State Auditor-General or an auditor approved by the minister may, wifuin
12 months of the date of fue auditor's certificate, request relevant information
786 Iron Ore (Savage River) Agreement Act 1965 Schedule 1 cl 4(b)(v).
787 Hellyer Mine Agreement Sch 1 cl 22(4)(e); see below.
788 Schedule 1 cl 7(13).
789 Schedule 1 cl 8(1).
790 Annexurc onc to the Consolidated Mineral Lease paragraph 4.
791 Hellyer Mine Agreement Seh 1 cl 8(3).
792 Schedule 1 cl 18(2).
793 Annexure One to the Consolidated Mineral Lease paragraph 3.
794 Hellyer Mine Agreement Sch 1 cl 41(1). This clause is identical to the
corresponding provision in the Roxby Downs Indenture cl 55.
795 Hellyer Mine Agreement Sch 1 cl 22(4)(e).
796 Hellyer Mine Agreement Seh 1 cl 22(4)(g).
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in respect of any quarterly return and the company is required to provide
the information as soon as is reasonably practicable. The right to request
information includes the right to examine thc accounting records of the
company and its subsidiaries or those parts of the records relating to the
conduct of the operations of the company or its subsidiaries in respect of
which the royalty is payable.797

If the results of a report by the Auditor-General or an auditor appointed
by the minister vary from the particulars in a return furnished by the
company, the minister is to confer with the company to determine whether
an adjustment should be made to the amount of royalty. Any adjustment
agreed to is to be made promptly between the State and the company. If the
minister and the company are unable to agree regarding whether such an
adjustment should he made, the matter is to be referred for determination by
arbitration. 79B
The reporting requirements in the Hellyer Project Agreement Ratification Act
1987 (Tas) went well beyond statutory requirements imposed under the
general mining legislation. The Statc mining Acts have generally simply
required the developers to report annually on matters such as production
levels, expenditure, activities carried out on the lease and significant mineral
discoveries,799

Governing law

Mining agreements compared with other
forms of resource development contract

The practice of using contracts between governments and foreign corporations to establish large scale, long term, natural resource projects is a
familiar one in developing countries.! Such contracts have been variously
described as 'concessions',2 'economic concessions',3 'investment contracts' or
'investment agreements',4 'economic development contracts',S 'transnational
inveshnent contracts',6 or 'international contracts''? Often, concession agreements have been used in the absence of domestic legislation or to
supplement existing mining codes which are outdated or inadequate for the
regulation of large projects S The modern mining agreement concluded by
1

2

All of the franchise agreements contain a simple choice of law clause stating
that the law of the State which is the signatory to the agreement is the law
applicable to the contract. As has been seen in this study, many franchise
agreements represent a ratified agreement between a State or Territory and
one or more foreign mining corporations, but the parties' obligations are
intended to be carried out principally within the jurisdiction of the State or
Territory. The express provisions of the franchise agreements reflect the
presuluption that, where a foreign investor enters into a contract with a State
and the performance of the contract will occur in thc State, the State's own
laws will govern the contract. 800

3
4

5

Examples in Papua New Guinea are: the Bougainville Copper Agreement of 1967
(renegotiated in 1974); the Ok Tedi Mining Agreement, the Misima Mining
Agreement, the Porgera Mining Agreement and the Kutubu Petroleum Agreement. See also J Nonggorr 'Problems of choice of law and arbitration provisions
for economic development contracts in PNG' (1991) 19 Melanesian Law Journal 11.
T Huang 'Some international and legal aspects of the Suez Canal question' (1957)
51 American Journal of International Law 277 at 291.
Z Kronfal Protection of Forezgn Investment A W Sijthaff Leiden 1972 at 68.
W Peter Arbitration and Renegotiation of International Investment Contracts (2nd ed)
Kluwer Law International The Hague 1995 at 5.
R Geiger 'The unilateral change of economic development agreements' (1974) 23
International Compar~tive Law Quarterly 73; T J Farer 'Economic development
agreements: a fW1chonal analysis' (1971) Columbia Journal of Transnational Law
200; G R Delaume 'Excuse for non-performance and force majeure in economic
development agreements' (1971) 10 Columbia Journal of Transnational Law 242;
J N Hyde 'Permanent sovereignty over wealth and resources' (1956) 50 American

Journal of International Law 854.
6

T Waelde 'Negotiating for dispute settlement in transnational mineral contracts:
current practice, trends, and evaluation from the host country perspective' (1977)

7

? Schwebc1

7 Journal of International Law and Policy 33.

8

797 Hcllyer Mine Agreement Sch 1 cl 22(4)(h).
798 Under the arbitration provisions in cl 36 of the Agreement Hellyer Mine
Agreement Sch 1 cl 22(4)(h). The Iron Ore (Savage River) Deed of Variation Act
1990 provides for determination by an independent expert: Sch 1 cl 3.2.9.
799 See for example, Mining Act 1980 (NT) s 79; Mining Regulations 1982 (NT) reg 23;
Mining Act 1978 (WA) s 82(1)(e), (f); Mining Regulations 1981 (WA) reg 32.
800 M Sornarajah The Settlement of Foreign Investment Disputes Kluwer Law International The Hague 2000 at 237-238.
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'International p~otection of contractual arrangements' (1959) Proceedmgs ~)f the ~nnual Meern;g of the American Society of International Law
Amencan SoCIety of International Law Washington DC 1959 at 266.
B Taverne An Introduction to the Regulation of the Petroleum Industry: Laws,
Contracts and Conventions Graham & Trotman/Martinus Nijhoff London 1994 at
33 points out that when the traditional Middle East oil concessions were
negotiated, none of the seven Gulf States had enacted any legislation governing
petroleum operations. As a result, 'la]l1 aspects of the petroleum operations had
to be dealt with in the concession agreements in a complete and self-contained
form, no reference to other legislative sources being possible'. See also: J Otto
'The changing regulatory framework for mining ventures' (1996) 14 JENRL 251
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negotiation between a developing country and a multinational mining
company has been described as:

States, particularly the State of WA. However, since jurisdiction over taxation
and a number of other important matters is divided between the Australian
States and the Federal Government, these agreements are not as inclusive as
those found in developing countries.1 2

[A] complex legal document, often running to 100 pages or morc, which sets
forth in considerable detail the rights and obligations of the parties to the
agreement in the course of the exploration, construction and operating stages
in the development of a mining project. The provisions of the agreement not
only cover those conditions that normally are the province of the government,
such as taxation and foreign exchange, but l.'Stablish performance standards
and schedules for the several stages of the project; provide for governmental
approval of the investment plan, the employment and training programs for
domestic labour, and of programs for meeting environmental standards; and
deal with other activities that were fonnerly the exclusive domain of the
foreign enterprise. In addition, many agreements provide for a specific role for
the government in supplying infrastructure for the project - such as roads,
power, and the mining community - and establish terms and conditions for
government equity participation in the project. 9

The similarities between the franchise agreements used in the Australian
mining sector and the agreements entered into by governments of developing
countries and foreign investors are immediately apparent upon comparison
and have been noted by international commentators. Australian mining
agreements have been included in surveys of the substantive provisions of
economic development contracts lO and in collections of concession agreements held by United Nations agencies. ll The similarity has been remarked
upon by Mikesell:
There are, in fact, mining agreements between States or provinces of
developed countries and foreign investors that are similar in many respects to
mining agreements with the governments of developing countries. This is
especially the case for some of the agreements entered into by the Australian

l2
13

8-Continued
at 253.
9

10

11

Extensive use of State-investor contractual arrangements to regulate
resource development projects is unusual among developed countries. There
appears to be a parallel with natural resource development agreements
concluded between the governments of Alberta and Saskatchewan in Canada
and transnational corporations 13 during the years after the Second World
War.14 However, as a rule, governments of developed countries are less
likely to negotiate special fiscal or other conditions with developers on a
project by project basis 15 Even where the development occurs on lands in
State ownership, investors will usually be subject to the existing generally
applicable mining laws and other relevant legislation. In the US, for example,
mineral development on private lands occurs under contractual arrangements
between the private landholders and mining companies, whereas mining on
lands owned by State governments and public domain lands controlled by
the Federal Government is regulated by general statutes. The mining of nonfuel minerals On federal lands is governed by the General Mining Law 1872.16
Although there has been little detailed analysis of the Australian franchise
agreements, the use of the corresponding agreements in developing countries
has now generated a fairly extensive literature. Even so, the Shldy of the
resource agreeluents in developing countries is also of comparatively recent
origin due to difficulties experienced in obtaining access to confidential
copies of the negotiated documents 17 As recently as 1975, analyses of the

R Mikesell Foreign Investment in Mining Projects: case studies of recent experiences
Oelgeschlager, GUlm & Hain Cambridge Mass 1983 at 5-6. The matters dealt
with in mineral development contracts between governments and foreign
investors include: area; dUTation; title to land, subsoil and product; contractor's
obligations to perform work, provide funds and personnel; contractor's rights
(for example of ingress and egress, to subcontract); control over operations by
government; royalties and taxes; relinquislunent of areas; employment and
training of nationals; support of local economy; downstream operations;
environmental obligations; renegotiation; applicable law; stabilisation; and dispute settlement. Sce: 0 Schachter Materials for Seminar on International Law of
Resources and Development Columbia University School of Law 1985.
E Schanze, C Kirdmer et al Mining Ventures in Developing Countries: Part I,
Bargaining Process, Legal Concepts Kluwer Dcventer 1981 and E Schanze,
C .K:iTchner et al Mining Ventures in Developing Countries Part IT, Analysis of Project
Agreements Kluwer Deventer 1981.
Franchise agreements from the Australian States and Papua New Guinea were
contained in the collection of concession agreements held by the United Nations
Centre for Transnational Corporations in New York author's personal observa-

tion, June 1992.
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14

15
16
17

Mikesell above note 9 at 5-6.
This is predominantly oil and gas in the case of Alberta and potash in
Saskatchewan.
J Richards and L Pratt Prairie Capitalism: power and influence in the New West
McClelland and Stewart Toronto 1979 at 71-2. The Australian franchise
agreements should be distinguished from the regional agreements (known as
land claims agreements) which have been negotiated since the 1970s between the
Canadian government and aboriginal peoples who had not previously signed
treaties. As McNeil comments, 'in reality, these agreements are simply modernday treaties by another name ... [which acknowledge] the Aboriginal rights of
the indigenous peoples who choose to enter into them': K McNeil, 'Co-existence
of indigenous and non-indigenous land rights: Australia and Canada compared
in the light of the Wik decision' (1997) 4:5 [ndigenolls Law Bulletin 4.
Mikesell above note 9 at 6. D Smith and L Wells NegotiaUng Third-World Mineral
Agreements: Promises as Prologue Ballinger Publishing Company Cambridge
Massachusetts 1979 at 29.
Act of 10 May 1872, ch 152, 17 Stat 91 (codified at 30 USC ss 21 and following

(1988)).

E Pem·ose The Large [nl"ernational Firm in Developing Countries MIT Press
Cambridge Massachusetts 1968 at 20. A list of concession agreements is found in
E Paasivirta Participation of States in Tuternal"ional Contracts Finnish Lawyers
Publishing Company Helsinki 1990 at 354-6.
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form and substance of concession agreements, particularly outside the oil
industry, were rare.18 Indeed, in 1986 Smith was still emphasising the short
history of 'the revolution in the sociology of mineral development knowledge', commenting:
Even empirically-minded scholars and scholars concerned about dispute
avoidance would have found it difficult to make progress in the 19508 and
1960s: too much of what went on was kept under tight wraps by both
companies and countries. The former were not anxious to have the outside
world penetrate the closed and private system that the companies oversaw
and, on the country side, government agencies were not anxious for others to
see what had been given away. In short, the empirical data were available
only to those who had special access. It was often only in the context of
advising on broader scale economic development planning that economists
began to get access to 'concession' agreements and to evaluate the return to
host countries from mineral exploitation.1 9

The problem of accessibility has not arisen in relation to Australian
franchise agreements which are invariably scheduled to an Act of Parliament
and published with it. There is, however, secrecy around some of the
subsidiary agreements provided for in many franchise agreements, such as
arrangements between the State and the project developers in relation to
electricity costs or freight charges. Such matters are generally negotiated
subsequent to the principal agreement and details are not disclosed. Lack of
access to the ratified franchise agreements used in the mining sector does not
explain the relative paucity of analysis of the agreements in Australia. The
issue of access does, however, present a greater problem when it comes to
considering the mining agreements between Aboriginal commlmities and
project developers. Such agreements are not subject to legislative ratification
and, while some have been made available for public inspection, the detailed
contents of most remain confidentia1. 2o

Concessions: traditional and modified
Present day arrangements between governments and investors which regulate
large mining and other resource development projects have evolved from the
traditional concession agreement of the colonial era. The concession was the
classical contractual framework under which foreign corporations made direct
equity investments in developing countries for the purpose of exploiting a
particular natural resource in the extractive sector (minerals, petroleum,
timber and so on).21 Under the concession, a State would grant rights to a
foreign person or company, often in the form of exploration and exploitation
rights relating to mineral or timber resources. Concession contracts were used
to grant petroleum rights in the late 19th and early 20th centuries.22 In the
Middle East, seven Gulf States concluded concession agreements with
international oil companies during the 1930s.23
According to Waelde, the contractual form had its origins in the US where
landowners, as owners of the subsurface minerals, granted extraction rights
under mineral lease agreements. The dominance of the American oil industry
saw these contracts spread to the Middle and Far East and parts of Africa.24
Concession agreements began to be used in the mineral resources sector in
the 1920s and 1930s as mining projects became larger in scale and more
complex with the growth of the international mining industry.
The early concession contracts were simple documents, usually granting
rights over a large area for a lengthy period. 25 The area of the concession
often covered hundreds of thousands of square miles, amounting to 'the
virtual transfer of vast tracts of land to a foreign multinational corporation'.26
21
22

23

18

19

20

D N Smith and L T Wells 'Mineral agreements in developing countries:
structures and substance' (1975) 69 AJ1L 560 at 560-1; D N Smith New Eyes for
Old: The Future, Present and Past in the Evolution of Mineral Agreements Nigerian
Institute of Advanced Legal Studies University of Lagos 1981 at 6; E Schanze
'Mining agreements in developing countries' (1978) 12 Journal of World Trade Law
35; G Burrows Worldwide Concession Contracts and Petroleum Legislation Pennwell
Books Tulsa Oklahoma 1983 at xi.
D N Smith 'Comment' in G Jaenicke, C Kirchner, H-J Mertens, E Rehbinder and
E Schanze (eds) International Mining Investment: Legal and Economic Perspectives
(Papers and Proceedings of the AIW Institute Conference, Bad Homburg and
Frankfurt, 1986) Kluwcr, Deventcr The Netherlands 1988 at 155-6.
For descriptions of several agreements see P Kauffman Wik, Mining and
Aborigines Allen & Unwin Sydney 1998 and S Doenau Native Title and Negotiated
Agreements Edvance Publications Sydney 1999.

258

S Asante 'Restructuring transnational mineral agreements' (1979) 73 AJIL 335 at
338.
~or example, the D' Arcy oil concession granted by Persia. Full text is reproduced
m League of Nations Official Toul'I1al XIII 1932 at 2305-8; US Department of State
Papers Relating to the Foreign relations of the United States 1920 Washington 1936 III
at 347-5l.
Taverne above note 8 at 33. An example is the 1933 Saudi Arabian oil concession

granted to SOCAL (SOCAL and TEXACO formed the Arabian-American Oil

24

25

26

Company (ARAMCO) to work the concession) and its 1939 supplemental
agreement. For the texts of the 1933 Aramco concession and 1939 supplement,
see Barrows Company Middle East: Basic Oil Laws and Concession Contracts Vol 1
The Petroleum Legislation Co New York 1959 at Saudi Arabia A 1-17 and A 2129.
T Waelde 'Innovations in petroleum and mining licensing?' in lnternational Bar
Association Section on Energy and Natural Resources Law Energy and Natural
Resources Law '92 Graham & Trotman and International Bar Association London
1992 at 407.
For a summary of the features of traditional concessions see A 0 Adede 'The
minimum standard in a world of disparities' in R Macdonald and D Johnston
(eds) The Structure and Process of International Law: Essays in Legal Philosophy,
Doctrine and Theonj Martinus Nijhoff Kluwer Boston 1983.
M Sornarajah The International Law on Foreign Investment Cambridge University
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Some of the early petroleum concessions covered an entire country.2 7 Few of
the earlier concessions contained any surrender provisions requiring progressive relinquishment of parts of the concession area to free them for
prospecting by other companies. The duration of the concession was long,
typically 50 to 75 years, with some lasting for up to 100 years,28 but no
provision was made for renegotiation or adjustment of the parties' rights and
obligations in the light of changed circumstances. Companies were given
exclusive rights to exploit the resource, often accompanied by extensive
surface rights such that the concession effectively became a foreign enclave
within the host country.29 Ownership of the resource in situ or of the
extracted minerals belonged to the concessionaire. These features - 'a
property right vesting in a foreign company, with corresponding rights of
control' - have been described by Riggins as the 'theoretical cornerstone of
the concession concept.'3D

the developer, to the exclusion of the host state. The only limitation on the
developer's freedom to decide how to manage all stages of the project was
the vague requirement that the company should follow good mining
practices.

Apart from permitting the concessionaire to access the minerals in return
for a share of the financial returns of the project, the role of the State was
minimaPl Management of the project, design and execution of work
programs and decisions about levels of production, pricing, processing,
marketing and other downstream operations were exclusively the concern of

111e fiscal regimes under the early concessions were heavily weighted in
favour of the developer, effectively capturing all the profits on its behalf,
while the host government received only the ffilrumum revenues it
demanded to allow firms to exploit its natural resources. 32 Royalty payments
and land taxes or rents, rather than corporate income tax, were the principal
source of government revenue. In the earliest concession agreements,
royalties were minimal and calculated on the basis of volume of output, for
example five cents per ton on all product shipped, although later agreements
calculated royalties as a percentage of the export vall.fe of the product. 33
Ambiguous or inadequate accounting practices led to transfer pricing
whereby developers would sell products to affiliated enterprises at arbitrary
prices in order to minimise the value or profit upon which royalties or other
taxes were calculated.3 4
. A list of 'glaring' omissions from traditional concession contracts was
identified by the United Nations Centre on Transnational Corporations:
[I]t was left to the transnational corporation to define the accounting and
pricing procedures in the manner best suited to its needs. Little, if any
attention was paid to the development of forward and backward linkages. No
mention was made of the possibility of renegotiation or government
participation in projects. Environmental protection and safety were ignored.
The employment and training of local labour was ill provided for, especially at
the managerial and technical levels. The companies were subjected to few
regulations with respect to purchasing local material and utilising local
services. In addition, the development of infrastructure received insufficient
attention.3 5
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Press Cambridge 1994 at 114.
27

The Persian oil concession granted to William Knox D' Arcy by Shah Muzaffar
ed-Din on 28 May 1901 covered 480,000 square miles - the whole of Persia with
the exception of five northern provinces. It granted D' Arcy exclusive rights to
search for and obtain petroleum (Art 1) and to lay pipelines (Art 2). The 1901
Anglo-Persian concession was unilaterally canceled by the Shah in November
1932 and a new concession was negotiated. The 1933 concession was to last for
60 years, covering an area of 100,000 square miles in south western Tran, see:
D Yergin The Prize: the epic quest for oil, money and power Simon & Schuster New
York 1991 at 271; Taverne above note 8 at 34; G Stocking Middle East Oil: A
Study in Political and Economic COl1troversy Vanderbilt University Press Nashville
1970 at 3-10 and 44. For the text of the Agreement between the Government of His
Imperial Majesty the Shah of Persia al1d William Knox D'Arcy, sce Appendix to

Annex 1419c, League of Nations above note 22 at 2305-7. The 1933 SOCAL
(ARAMCO) concession in Saudi Arabia covered 360,000 square miles, and the
1934 Kuwait agreement covered the entire State of Kuwait. The oil exploration
licence given to Shell D' Arcy Petroleum Development Co by Nigeria in 1938
covered the whole of the country: Y Omorogbe 'The legal framework for the

The period from the 1950s to the 1970s saw profound changes in social
and political attitudes in developing countries as they embraced nationalist
and socialist theories. 36 During the 1950s and 1960s, the terms of the
traditional concessions came to be seen by the Latin American countries and
the newly independent countries of Africa and Asia as incompatible with

production of petroleum in Nigeria' (1987) 5 JENRL 273 at 274.
28

29
30

The concession granted by Germany in 1888 to the Jaluit Gesellschaft to mine the
Nauruan phosphate deposits was extended in 1905 for a further period of
94 years, expiring in the year 2000. The Ashanti gold fields concession in Ghana
was to last for 100 years. The 1901 and 1933 D' Arcy concessions in Persia and
the 1933 Saudi Arabian concession to SOCAL were granted for 60 years.
Adede above note 25.
R Higgins 'The taking of property by the State: recent developments in

international law', 176 Hague Receuil des CalifS (1982-1II) 259 at 307.
31

A Maniruzzaman 'The new generation of energy and natural resource development agreements: some reflections' (1993) 11 JENRL 207 at 208.

260

32

33
34
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36

United Nations Centre on Transnational Corporations Main Features and Trends in
Petroleum and Mining Agreements United Nations Centre on Transnational
Corporations New York 1983 at 76.
D Smith and L Wells Negotiating Third-World Mineral Agreements: Promises as
Prologue Ballinger Publishing Company Cambridge Massachusetts 1975 at 31-2.
Maniruzzaman above note 31 at 208.
United Nations above note 32 at 62.
0 Schachter International Law in Theory and Practice Martinus Nifhoff Dordrecht

1991 at 302.
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their national interests. Increasing discontent by developing countries about
the exploitation of their natural resources by foreign multinational corporations - which was seen by them as hindering their economic development
- led to the emergence of the concept of the New International Economic
Order.3 7 Underpinning the new economic order was the principle of
permanent sovereignty of the state over its natural resources, defined by its

change'45 to better reflect government policies of national control of natural
resources and their exploitation. The old form of concession covering major
parts of entire countries disappeared as traditional concession agreements
were terminated or replaced with modified concessions. The new agreements,
which were longer and more complicated than the earlier ones, typically
provided for shorter terms and reduced areas and required progressive
relinquishmeI}t of unexploited parts of concessions according to a predetermined timetable. 46 Extraction rights were granted in respect of a specific
mineral, with provisions allowing for amendment of the licence in the event
of other discoveries and title passing at the point of extraction.

proponents as
... the 'inalienable' right of each State to the full exercise of authority over its
natural wealth and the correlative right to dispose of its resources fully and
freely
The main thrust of the demand for permanent sovereignty, both in
rhetoric and in practice, has been to justify either the nationalisation of foreign
firms or their transfer of ownership to nationals of the host countries,
especially in the extractive industries. 38

Among developing countries, the view was strongly held at the time that
if they were to succeed in promoting their economic development and
industrial progress, they would need to exercise permanent sovereignty over
their natural resources by exploiting and marketing those resources themselves.3 9 The principle was stated and re-affirmed in a series of United
Nations General Assembly resolutions from 1962 onwards,40 including the
Declaration on Permanent Sovereignty over Natural Resources,41 the Declaration on the Establishment of a New International Economic Order,42 and the
Charter of Economic Rights and Duties of States 43
The petroleum producing countries began voicing dissatisfaction with the
existing concession regimes in the late 1950s and 1960s, followed by mineral
exporting countries in the late 1960s and 1970s. Public ownership of natural
resources and greater control over and participation in their exploitation and
development was seen as essential, leading to a wave of nationalisations and
forced renegotiations. 44 From the mid 1950s, as the bargaining position of the
resource producing countries - most notably the oil producers - improved,
the concession regimes began to undergo a 'slow, torturous process of
37
38

Schachter above note 36 at 302.
0 Schachter Sharing the World's Resources Columbia University Press New York

39

N

1977 at 124-5.
Schrijver Sovereignty over Natural

Resources Cambridge University Press

Cambridge UK 1998 at 82.
40

41
42

43
44

Changes to the fiscal arrangements were aimed at producing increased
revenue for the state. Corporate income tax replaced royalties as the principal
source of government revenue, although royalties based on value continued
to be levied in conjunction with income taxes. 47 Some agreements also
provided for the levying of an additional profits tax such as that included in
the 1976 Ok Tedi Agreement in Papua New Guinea. 48 The accounting
procedures to be used in calculating taxable income were clearly identified. 49
Smith explains these changes in terms of capture of a greater share of the
economic rent by host countries:
The fiscal arrangements that characterised earlier oil and other mineral
contracts reflected both the bargaining power of the multinationals and a
concept of 'fairness' ... that bore little relation to the value of the host
country's resource ... The principles of taxation and profit shadng dealt with in
recent contracts and studies have, in contrast, a dearly defined starting point:
host country governments should attempt to capture the maximum 'economic
rent' of their resources and should give away to the transnational companies,
in terms of profits, only that rate of return on investment necessary to attract
the company and keep it interested.'50

These later agreements also contained provisions designed to m,aximise the
benefits of foreign investment to the local economy by promoting forward
and backward linkages between the resource project and the rest of the
economy.51 Requirements relating to further processing of the raw material
within the developing country, preference for local equipment, material and
services, and employment and training of host country nationals were
incorporated into many agreements. Provisions were also made for the
developer to contribute to infrastructure development by providing the
facilities required for the mining project as well as towns for project
employees and associated community services such as schools and hospitals.

For a detailed treatment of these developments, see Schrijver above note 39 at

70-119.
GA Res 1803 (XVII), 14 December 1962; 17 UN GAOR, Supp (No 17) 15, UN Doc
A/5217 (1962).
GA Res 3201 (S-VI), 1 May 1974 and 3202 (S-VI), 1 May 1974, 6 Spec Sess UN
GAOR, Supp (No 1) 3, UN Doc A/9559 (1974).
GA Res 3281 (XXIX) 1974, 12 December 1974, 29 GAOR Supp (No 31) 50, UN
Doc A/9631.
Schachter above note 36 at 302.
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United Nations above note 32 at 61.
Penrose above note 17 at 75, 198.
Smith and Wells above note 33 at 568-9.
Mining (Ok Tedi Agreement! Act 1976 c.363 (PNG).
United Nations above note 32 at 76.
Smith above note 18 at 15-6.
Smith and Wells above note 33 at 571.

263

MINING AGREEMENTS

Chapter 10: Mining agreements compared with other resource development contracts

During the 1970s, the agreements became more detailed. They began to
include obligations relating to matters such as environmental impact studies
and government approval of environmental management programs and plans
for the construction of the mine, processing facilities and infrastructure.
Notwithstanding these significant revisions of concession contracts, their
essential character remained the same, with the State granting concession
rights to the developer but taking no active role in the project itself.
Ownership and control of production were vested in the developer, subject to
payment of royalty and income tax. The role of the State was as licensor,
revenue collector and external regulator.

contract~al forms have been created to allow greater freedom in allocating
ownershIp, .control, and financial risks and benefits in ways that satisfy both
the economIC and the new political imperatives.55

A new generation of contractual arrangements
Motivated by the perceived advantages of State participation in the
ownership and Inanagement of natural resource development projects,
developing countries began to lllove away from the use of concession
contracts. From the 1960s through to the latter half of the 1970s there was a
wave of nationahsations as developing countries sought to exercise greater
control over their economies, particularly their natural resource sectors.
During this period, concession agreements were largely supplanted by new
forms of contractual arrangclnent which were seen as offering increased
benefits for host countries. 52 These new contractual modes, which firmly
vested ownership of minerals in the State, were regarded by governments as
more consistent with their plans for economic development. Foreign
corporations were able to participate in natural resource development but the
State retained ownership and exerted greater control over the exploitation of
its resources. 53 In cOlnparison with the traditional concessions, the new forms
of agreement exhibited a different allocation of ownership, control, risk and
reward. 54 Smith and Wells explain that:
[T}he new structures have broken the tight link betvveen ownership, control,
and financial risk and benefits that was inherent in the traditional concessions.
Arrangements have been negotiated which have re-packaged these elements in
ways not feasible under the old structures. Because ownership and control
have become ilnportant political symbols in most developing countries, new

52

53
54

Yergin above note 27 at 583 describes the new attitude of the oil exporters as
fotlows: '[C}oncessions were already a thing of the past, holdovers from the
defunct age of colonialism and imperialism, wholly inappropriate to the new age
of decolonization, self-determination, and nationalism. Those countries did not
want to be mere tax collectors. It was not only a question of garnering morc of
the rents. For the exporters, the greater question was sovereignty over their own
natural resources'. See also: Maniruzzaman above note 31; Asante above note 21
at 341; P Bernardini 'Development agreements witl1 host governments' in R
Pritchard (ed), Economic Development, Foreign Il1vestment and the Law Kluwer Law
International and International Bar Associntion London 1996 at 165-9.
Sornarajah above note 26 at 33.
Maniruzzaman above note 31 at 222.
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Over the years, there have been a number of attempts to categorise and
analyse the various new fonns of agreement. 56 Certain new generation
agreements feature in each of these classifications: contracts of work, service
contracts, production sharing contracts, joint ventures, and management/tedu1ical assistance agreements.
The production sharing contract model originated in Indonesia where it was
first used for agriculture and later adapted for petroleum. Production sharing
contracts have been adopted in many developing countries, although there is
no universal model. 57 The foreign corporation is engagen as a contractor by
the government or a government owned resource development entity to
render technical and financial services in return for a certain share of the
production that results from its work.58 The essential feature of these
contracts is an arrangelnent under which the contractor and the host
govermnent agree to share in the output of the operation in predetermined
proportions. 59 Production sharing agreements have been widely used in the
petroleum industry but are not considered appropriate to the exploitation of
hard minerals. 60 Whereas in a concession, the concessionaire receives title to
all production, under the production sharing contract the host state in theory
remams the owner of the petroleum up to the point of export, at which time
the contractor acquires its sharc. 61 The contractor bears the risks of
exploration, development and production so if there is no commercial
production it receives no compensation for its services. While the actual
sharing can differ widely between contracts depending on the method of
production sharing adopted, the basic principle is that production is split into
three unequal portions. 62 The first portion, royalty petroleum, is allocated to
the state while the second, cost recovery petroleum, is assigned to the
contractor for reimbursement or recovery of costs incurred by it. The third
portion, the relnaining or profit petroleum, is shared in unequal proportions
55
56
57
58
59

60

61
62

Smith and Wells above note 33 at 52; Maniruzzaman above note 31 at 222.
Smith and Wells above note 33 at xii; Maniruzzaman above note 31.
Taverne above note 8 at 2l.
Omorogbe above note 27 at 279; A Cranucci 'Joint development of resources in
Indonesia' (1986) 4 JENRL 116.
The thr~e basi~ elements of production sharil1g contracts are: cost recovery; a
productIon splIt betvveen tl1e government and tl1e oil company and il1come tax:
Burrows above note 18 at 9.
D Barberis Negotiating Mining Agreements: Past, Present and Future Trends Kluwer
Law International London 1998 at 153.
M Rafiqul Islam International Trade Law LBC Information Services Sydney 1999 at
24l.
Burrows above note 18 at 1; Taverne above note 8 at 24.
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between the contractor and the government or state enterprise. 63 This
arrangement appears to give the state a greater degree of control over the
operations of the private contractors, although in reality production sharmg
contracts generally operate under the management of the risk taking private
partner.

regulated. There is, granted, some inherent tendency towards greater State
control in any contract type pretending to be a contract of work/ services by
the contractor for the State company as there is a tendency towards
acknowledging the contractor's business autonomy in concession-type contracts. 68

In the service contract, which was the predominant means used by Latin
American countries to attract oil companies,64 the government buys the skills
and services of the foreign company. The company does not acquire
ownership of the land, resources, equipment or installation, but is instead an
agent or contractor carrying out resource exploration and e.xploitati.all
activities on behalf of the state or a state owned company whIch retams
ultimate managerial control. A risk bearing service contract typically places
all risk and investment on the contractor, which provides the capital
necessary for exploration and development operations. If no comn:'erdal
discovery is made, the contract is terminated and the contractor 15 not
reimbursed for the exploration costs expended. The service contractor has no
entitlement to any of the production but is paid for its risk and expertise in
convertible currency (usually US dollars) generated from production. In a
non-risk bearing service contract, the contractor renders technical and
financial services for which it is reimbursed. 65 Management/technical
assistance agreements and turnkey contracts can be included within the
service contract classification. 66
While the new forms of agreement repackage ownership and control in a
way which is more satisfactory to the host state, many of the other details
are the same as in the modified concessions. There is a consensus that there
is
no
correlation between
the
particular
form
of
agreement
(concession/service contract/joint venture) and the benefits obtained from the
project by the host country. Any of the contractual modes can be designed in
such a way as to either be rewarding or detrimental to the host country's
interests. 67 Waelde comments:
Contractual form in today's world [is] much less indicative of material
substance than in the past. Hybrid forms predominate ... Much effort and
excitement has been exercised over describing, categorising, comparing and
appraising the various types of contractual arrangements used ~ the resource
industries for organising investment ... [T]he form of ~ontracts .IS much l~ss of
the essence than the actual content, ie. how the major functions and lssues
(management and control; risk assigmnent; revenue sharing) are being

63
64

65
66
67

Taverne above note 8 at 24.
T Dabinovic 'Petroleum service contracts in Argentina, Brazil and Columbia:

Developments in mineral regulation since the mid 1980s
The effect of policies restricting or prohibiting investment in developing and
centrally planned economies in the 1970s resulted in a sharp decrease in new
foreign direct investment in those countries as most transnational mineral
investment was directed towards developed countries, notably Australia,
Canada and the US.69 It also led many developing couhtries into enormous
foreign debt problems. By the late 1980s, a major transformation in thinking
about natural resource development and regulation was underway, leading to
significant changes in policy and regulation in the mineral sector?O Earlier
policies were based on the premise that economic development would be
achieved by developing countries if they could assert control over their
natural resources and control the activities of transnational corporations.
Whereas at the beginning of the 1980s, developing countries were suspicious
of foreign participation in the development of their mineral resources,
viewing it as contrary to their national interests, towards the end of the
decade a more pragmatic attitude was apparent. Now, most countries were
moving towards the restructuring or privatisation of state owned resource
enterprises and a reduction of the role of the state in resource development,71
Since the heavy debt burdens of many countries made government financing
of new projects unlikely, foreign direct investment was encouraged for the
development of export oriented mineral projects?2 Developing countries
began to focus on attracting foreign investlnent consistent with their social
and economic objectives, while ensuring that mechanisms were in place to
avoid harmful practices. 73 Olto explains the shift in developing country
attitudes towards natural resource development that occurred at this time:
68
69
70
71

72

issues arising from their legal nature' (1987) 5 JENRL 15 at 15.
See Rafiqul Islam above note 59 at 242.
Barberis above note 60 at 153.
W Fox 'Review of "Petroleum investment policies in developing countries" by N
Beredjick and T Waelde (1988)' (1989) 4 ICSID Review 210 at 211; United Nations
above note 32 at 72; Smith above note 18.

266

Waelde above note 24 at 398.
Otto above note 8 at 254.
Otto above note 8 at 254.
R Adams 'Dominant strategic themes of the natural resource industry' (1997) 21
Fordham Intl L J 492 at 492-3; Olto above note 8 at 252; Wae1dc above note 24
at 395; Schri.jver above note 39 at 18J; Paasivirta above note 17 at 25; L Martins
and N dos Reis 'Brazilian mining laws: past and present' (1996) 14 JENRL 346.
T Waelde 'Important policies and investment promotion in the mineral
industries' (1991) 6 ICSID Review 94 at 95. See also World Bank 'Strategy for
African mining' World Bank Mining Unit, Industry and Energy Division
Technical Paper No 181 Africa Technical Department Series Washington DC 1992

at 6-10.
73

M Sornarajah 'Protection of foreign investment in the APEC region' Paper
presented at Asia Pacific Economic Law Forum Brisbane 1994 at 35.
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Toward the end of the 19805 some countries began to reassess their investment

Mining franchise agreements as modified concession agreements

in the mining sector and to move toward privatisation or toward opening-up

the sector to foreign entrants ". Many developing country policy makers came
to the conclusion during the 19808 that adequate legislative and fiscal means
were available to ensure that foreign investment in the mining sector would be
beneficial, not harmful to the State. By the early 19908 many governments had
implemented policy changes allowing the transnational mining companies to
have increased or full access but on terms considered mutually beneficial to
both the government and the company?4

The earlier assumption that the interests of the state were best served by
exerting control over aspects of natural resource development has now
Ul1dergone a complete reversal, such that privatisation and deregulation have
become the focus of attention. 75 These developments have been reflected in
recent resource laws and agreements
which are likely to give much more leeway to the discretion of companies
... approval of operations is now often transformed into mere information of or
consultation with the government leaving the ultimate decision to the
company. There are less issues where government consent is required usually those with a clear public policy content such as environment - and
governments are under pressure to grant such consent according to already
specified criteria within stipulated deadlines. A 1990s petroleum or mineral
agreement will thus reflect the spirit of deregulation and de-bureaucratisaoon;
government prerogatives will be less, shorter and much more circumscribed
than the 19705 mode1. 76

The foregoing survey of the use of mining agreements in Australia78 confirms
the earlier observations concerning their similarity to the concession contracts
wh~ch have b:en used in developing countries. The resource exploitation
regImes estabhshed under the Australian mining agreements are typical of
those found In the m.odlfIed concession contracts, with the exploitation,
development, and Inarketing of the resource continuing to be the concern of
the developer rather than the State. With few exceptions, Australian
governments have not directly participated in mining projects, maintaining
theIr long held policy that exploitation of State owned mineral resources
should be financed and carried out by the private sector. Since Australian
policy has not favoured State participation, no examples are found among
the agreements of the newer forms of contractual arrangement which were
designed to enable the State to exercise greater conh"ol over natural resource
development. Australia's long and unbroken experience with modified
concession arrangements is of interest in the light of the recent global shift
away from policies favouring mineral development by State control of
mining activity, with the State as manager and operator of the mining
cOlnpany, t?wards policies which permit and encourage mineral development
by the pnvate sector. 79 Contractual arrangements such as the franchise
agreements which emphasise the role of the State as regulator and promoter
of resource development and restrict the exercise of administrative discretion
in the granting and renewal of exploitation rights may provide a model for
the regulation of development of state owned resources in other countries.

While these changes have not led to innovation in contractual form such
as the production sharing contract which emerged in the 1950s, Waelde has
observed that the move towards privatisation and deregulation could lead to:
some form of return to licensing forms where association with State
agencies and enterprises is minimised, such as concession contracts or the
sequence of exploration right is followed by an - entitled - exploitation
right. 77

74
75
76
77

Gtto above note 8 at 254.
P Cameron 'Promotion of State interests in privatisation or deregulation: a
comment' (1996) 14 JENRL 108.
Waelde above note 24 at 396-7.
Waelde above note 24 at 399.
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World Bank above note 72 at 9.
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Reasons for using mining agreements
The use of franchise agreements is most com,manly explained, somewhat too
simplistically, on the ground that they have provided a convenient and
flexible means of establishing the regulatory framework for large scale
resource extraction and processing projects requiring extensive infrastructure
development) In the absence of appropriate general legislation, the franchise
agreement offered a mechanism that enabled the State and the developer,
through a process of negotiation, to formulate a unique set of rules
governing the establishment and operation of a specific project. By
incorporating the principal elements of the agreement within a single
document that was presented to parliament for ratification, the need for
amendment of numerous existing individual statutes could be avoided.
However, the reasons why the negotiated agreement model was adopted and
has become so entrenched in Australian mining regulation extend beyond the
obvious ones of flexibility and convenience. To more closely approach the
reasons for the use of use of franchise agreements in the mining industry, it
is necessary to canvass their attractions from both the perspective of the State
and the project proponent and to consider their advantages in domestic as
well as international law.
Franchise agreements were adopted to facilitate the development of newly
discovered mineral deposits during the 1950s and 1960s, during a period
when the Australian mining industry was expanding rapidly, driven largely
by foreign capital. The mining of these deposits required the establishment of
large scale, long term projects and the construction of extensive new
infrastructure which the States were unable to provide because of restrictions
imposed on their borrowing capacity by the federal Loan Council. 10 view of
the huge capital investment needed to develop these new mines and the
essential infrastructure, project developers and their financiers perceived the
contractual arrangement as offering a greater degree of security than if the
projects were to be governed solely by State legislation. At the time when
these massive projects were beginning to be developed, the general mining
laws in force in all the States were outmoded and entirely unsuited to capital
intensive developments of this kind. It is in the combination of these factors

L Warnick 'State agreements' (1988) 62 ALJ 878 at 878 says: 'For both the
Government and the developers - and the developers' financiers - it is often
convenient to fix the terms of th[eir] relationship by means of an agreement'. Sce
also J M Florence 'Development of major mineral projects in Queensland' [1982]
AMPLJ 229.
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that the explanation for the emergence of negotiated agreements as a central
feature of the regulatory framework of mining in Australia is to be found.

the establishment and development of the Hellyer Project'.S The Rundle Oil
Shale Agreement Act 1980 (Qld) acknowledged that a very large capital
expendIture would be necessary to ensure that the oil shale deposits were
developed and that it was desirable that the companies should be given the
security and the assurances reqUired to enable the provision of the necessary
capital. 9 The recitals to the Roxby Downs (Indenture Ratification) (Amendment of
Indenture) Amendment Act 1996 (SA) stated that one of its purposes was to
give the joint venturers 'the security and assurances contained in the
Indenture ... which will facilitate the provision of finance for the continuation
of the development' of the Olympic Dam and Stuart Shelf mineral deposits.

Identifying the project as significant
The legislatively ratified agreements identify the project as being one of
particular economic significance for the State and signal the government's
support for it. 2 In reality, the comfort provided by the government agreement
may have more to do with its psychological rather than its legal effect.3
Nevertheless, identification of the State with the project in a publicly visible
manner may offer security and minimise political risk, thereby assisting the
developer to finance the project on more favourable terms and to secure sales
contracts,4 One commentator has gone so far as to postulate that the main
justification for the use of franchise agreements may be:
". the visibility of such agreements as indications of the commitment of both
parties to the development and as a 'blueprint' of their future intentions and
undertakings,S

The function of the agreements in providing an assurance of government
support has frequently found explicit expression in the recitals. An example
is found in the Hellyer Mine Agreement Ratification Act 1987 in Tasmania. The
Hellyer project was a large development for both the State and Aberfoyle6
and more attention was given to reducing project risks than would have
been the case if the project was smaller in size relative to the size of the
company.7 The recitals state that in view of the large capital expenditure
required by Aberfoyle, it was 'desirable that certain assurances by the State
[were] given as to the grant of rights and interests intended to be secured to
Aberfoyle by [the] Agreement to facilitate Aberfoyle obtaining the funds for
2

3

4

5

6
7

Ron C Barnett (W A Minister for Resources Development) 'State agreements' in
Australian Mining and Petroleum Law Association Ltd 1996 AMPLA Yearbook
LBC Information Services 3996314 at 321.
T Waelde 'Innovations in petroleum and mining licensing?' in International Bar
Association Section on Energy and Natural Resources Law Energy and Natural
Resources Law '92 Graham & Trotrnan and International Bar Association London
1992 at 407.
M Hunt and M Lewis Mining Law in Western Australia (2nd ed) The Federation
Pre&'J Sydney 1993 at 19; R McCormick 'Legal issues in project finance' (1983) 1
JERL 21 at 37-9.
D Grinlinton Legal Aspects of Large Scale Mineral Developments: A Case Study of
Wesi"ern Australia LLM Thesis University of Dundee Centre for Petroleum and
Mineral Law Studies 1988 at 45-6.
It was in fact the largest project ever undertaken by Aberfoyle.
E G Russell 'The importance of reliable ore reserve estimates for development
and financing of Hellyer' in Australian Institute of Ivlining and Metallurgy Ore
Reserve Estimates: The Impact on Miners and Financiers Australian Institute of
Mining and Metallurgy Melbourne 1990 at 29, 32.
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Advantages of bargaining as a means of regnlation
It is recognised that bargaining can be used as ao alternative to statutory
regulation as a means of dealing with regulatory issues. Bargaining can offer
the participants a greater opportunity to maximise the benefits each receives;
it can adapt readily to the need for decentralised decision making, enabling a
fleXIble response to local needs; and since it produces consensus, enforcement
problems are reduced. On the other hand, if bargaining is to be relied upon,
some device is reqUired to bring the parties to agreement. Bargaining is
unlikely to work where the parties cannot organise the negotiating process or
where one side is much weaker than the other and unrepresented third
parties may be injured by the outcome.

Breyer sees bargaining as having the potential to proVide a workable
substitute for classical regulation or, at least, a supplement to regulation
where certain conditions are present:
... when the strength of the parties is roughly equivalent; when decentralisation, compromise, and the ranking of priorities is important; when the effect
upon non-represented parties is not significant; and when agreement itself and
not its precise substantive details is of particular importance.10

These conditions cao be seen as being at least partially met in the context
of large scale natural resource development in Australia, although the effect
of the negotiated agreement on non-represented parties cannot be regarded
8

9
10

Heliycr Mine Agreement RatificaUol1 Act 1987 (Tas), Sch 1 Hellycr Mine Agreement,
ReCItals, par~ E. Sec also the Northern Pulp Mill Agreement Act 1988 (Tas): the
State recogmzed the potential benefits to the State from the construction,
development and operation of the Northern Pulp Mill at an estimated cost of
onc bi.llion dol~ars, henc~ it was desirable that certain assurances were given
regardmg the nghts and mterests which were to be conferred on the developers
under the agreement.
Randle Oil Shale Agreement Act 1980 (Qld), Schedule, Recitals.
S Breyer Regulal'ion and its Reform Harvard University Press Cambridge
Massachusetts 1982 at 177-9.
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as insignificant. While it is now accepted that environmental groups and
indigenous communities should be consulted or included among the
negotiating parties, traditionally the interested persons were regarded as
comprising only the landowner,11 the miner, and the State.1 2 It is perhaps
not surprising, therefore, that the failure to involve or to consult with
environmental and Aboriginal interests in the negotiation of mining
agreements has been a major source of the disputes which have arisen from
the agreements.
The advantages and disadvantages of using negotiated agreements instead
of legislation in regulating the development of large mining ventures have
been described by Crommelin.1 3 Disadvantages of the statutory approach are
rigidity, an overly heavy reliance on conditions to res~lve res~~ce ~se
conflicts and to impose obligations on mining companies, admlll1strahve
fragmentation, and the engendering of an adversarial relationship between
the government and project developer. Since statutory regulation mv~lves
putting in place a regime which applies to mineral development projects
state-wide, regardless of scale or the nature of the mmeral, It offers lmuted
scope for achieving individual solutions for any particular development. The
administrative fragmentation which results from a situation where numerous
government agencies exercise their responsibilities detracts fr~m the quality
of the decisions made in respect of mineral development proJects.l 4 On the
other hand, the contractual approach has identifiable advantages:
A notable feature of the contractual approach to the design of a mineral
regime is the opportunity it provides for c~se by cas~ treatment~ result~g i,n
diversity of outcomes. Each contractual re~lIDe 15 umque. ~xpenmentahon IS
encouraged. The difficult choices inherent U1 land use c?nfhcts may "?e made
with full regard to the peculiar attributes of each project. Negoh~tion .of a
contractual regime also requires integration. All government agencIes WIth a
stake in a mineral project must bring their involvement within the terms of the
agreement. Reconciliation of compelling interest is. par~ of the process.
Compliance with the requirements of a contractual regIme IS enhanced by the
volw1tary nature of the process. All parties to an ag~eement should. be
disposed to making it work. Moreover, enforcement ma~ Itself be th.e subject
of negotiation and agreement. The parties may deslgn mechamsms for
enforcement which they regard as appropriate and acceptable.1 5

Promotion of State and investors' objectives
In the absence of cOlnprehensive general legislation, franchise agreements
have provided a means of serving the objectives of both the State and the
developer in the development of large scale mining projects. The State is
concerned with encouraging the development of its natural resources by the
private sector in order to generate benefits in the form of increased revenue,
employment and regional development,16 and controlling development to
ensure that it is consistent with other State policies on matters such as land
use and environmental protection.!7 The developer is concerned with
ensuring that the project is legally effective and that its investment is
secure.1 8 In the light of the enormous financial commitment required to
develop major mineral projects, developers need to be satisfied:
not only that the State Govenunent has legal power and authority to enter
the agreement
but also that the agreement itself is legally binding and
enforceable against the State and not able to be put aside by executive or
legislative action.1 9

The most significant mineral discoveries since the Second World War have
occurred in the smaller States in terms of wealth and population, namely
Queensland, W A, Tasmania, and SA. For these States, who are eager to
encourage natural resource development as a means of securing their
economic advancement, franchise agreements have offered the advantage of
flexibility in negotiating special conditions with project developers 2o The
agreements have enabled major projects to be established under legal and
administrative arrangements better suited to the scale and nature of the
developments than those which would have applied under the existing
general law, providing a 'convenient and flexible tool'21 for States to give
effect to their natural resource development policies. 22 There is little doubt
that the use of ratified agreements has in fact 'greatly facilitated the early
implementation of major resource development' and encouraged investment. 23 The scale and remoteness of projects established under negotiated
16

17
18
19
11
12

13

14
15

This was the case for either a private landowner or the State.
C W O'Hare 'A history of the mining law in Australia' (1971) 45 ALJ 281.
.
M Crommelin 'An overview of the effect of open-cut mining on resources law' U1
Centre for Commercial and ResoU1Tes Law Open-Cut Mining Environmental Law
and Policy University of Western Australia and Murdoch University 1991 at 12-4.
Crommelin above note 13 at 12-3.
Crommelin above note 13 at 14.
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20

21
22
23

L Warnick 'State agreements - the legal effect of statutory endorsement' (1982)
1 AMPLj l.
Barnett above note 2 at 318; Warnick above note 1.
Warnick above note 1 at 879.
E j Wright (ed) Doing Business in Australia juris Publishing New York 1996 at
paras 16-59 and 16-60.
See Dare Reed Australian Mineral Resources: A Report on Law and Policy Report
Publications Canberra 1980 at 29.
Warnick above note 1 at 878.
M Hunt 'Government folicy and legislation regarding mineral and petroleum
resources' (1988) 62 AL 841 at 860.
B Freeman 'State agreements' Law Society of Western Australia Mining Law
Course 1981 at 14. See also Hunt and Lewis above note 4 at 22.
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agreements means that by including conditions in mining agreements relating
to the provision of infrastructure, the State can influence not only the
development of a particular mining project but of the entire region where it
is located. By identifying the responsibilities of the State and the developer
on El whole of project basis, the State can co-ordinate the provision of
services and facilities which are required for regional development: roads,
railways, water and electricity supplies, housing and community services.24

By reducing project risks, the developer may be able to achieve more flexible
financing arrangements.3D

Legislatively ratified agreements remove doubts about the State's authority
to enter into the contract and minimise uncertainties caused by the exercise
of discretionary powers which pervade the statutory mining regimes. 25 The
ratified agreements also overcome deficiencies arising out of a failure to fully
comply with statutory requirements,26 and confirm the validity of the mining
tenement.27 However, from the developer's viewpoint one of the strongest
reasons for entering into a mining agreement is that it is seen as offering
greater security and stability than can be achieved under the general
legislation. 2R Major new resource projects require a large capital expencliture
and developers seek firm commitments from the State regarding the long
term stability of their interests in order to satisfy the demands of their
financiers. 29 In view of the enormous amounts of capital needed to develop
large luining enterprises and the associated infrastructure, the franchise
agreement is seen by project developers as providing the required security.

24

25
26
27

28

M Tsamcnyi Review of the Tasmanian Mining Act 1929 Tasmania Department of
Resourccs and Energy Division of Mines and Mineral Rcsources Hobart
December 1989 at 37-8; Barnett above note 2 at 320.
T&"1mcnyi above note 24 at 37.

During the unanticipated mining boom of the 1950s and 1960s, the existing
mining legislation was ill suited for the regulation of the large scale projects
requiring extensive infrastructure provision which were beginning to be
developed.
Unexpected nature of the mining boom

At the end of the Second World War, the Australia" economy was still
largely based on agricultural exports. The prevailing wisdom in the 1940s
and 1950s was that Australia's rich era of mineral discovery had 'vanished
forever'.31 From the boom days of the late 19th and early 20th centuries, gold
mining had gradually declined. After the gold discoveries ceased in W A in
the 1890s, few important deposits of minerals were found for another half
century.3 2 From 1893 to 1926, apart from developments on the WA
goldfields, there were only three significant new mineral discoveries.33 After
1926, there were no further major discoveries for another 20 years.34 By
around 1910 many experts believed that there were few major undiscovered
deposits of minerals and by the 1920s the outlook for the mining industry
appeared bleak. From 1927 on, the coal industry was in an extremely
depressed state, such that it could not even meet the country's needs during
the Second World War.35 There were some important developments in the
pre-war years, but the prevailing view was that the future of mining in
Australia was limited and this view continued until after the Second World
War. 36

For example, in Hunler Resources Lld v Me/ville (1988) 164 CLR 234, the High
Court held that substantial compliance with the statutory marki11g out
requirements for a prospecting licence was not sufficient.
The lessons regarding the need to ensure sec:urity .of title which were learnt from
the experiences of the Mount Morgan syndicate m the late 19th ccntury would
havc been known by those framing franch~se agreemer:ts in ~e. early to mid
20th century. The rich Mount Morgan depOSIt was contamed wIthm 640 acres of
freehold land (under Queensland mining law at the time, the owner of the
freehold land also owned the gold) and in more than 30 small gold claims
bordering on the freehold land. Concerns about the sec.urity. of the mining claims
on the boundary led the company to convc!t the clatms H~to leases. Howeve;,
those leases were challenged and a tot.al of ~me atteI?pts to JU~P the cOl;npany s
ground ensued, with two of the rcsulhng SUits reachmg the Pr~vy CounCIl bef~re
being dismissed: G Blainey The Rush that Never Ended: A HIstory of Australian
Mining (4th ed) Melbourne University Press Melbourne 1993 at 227, 231...
.
R Williams 'Resource and title security through State agreements - IS It still
working?' in Australian Bureau of Agricultural and Resource Economics ~inerals

and Energy (Vol 3 of Outlook '97) ABARE Canberra 1997 at 66; TsamenYl above
29

Inadequacy of existing State mining laws

note 24 at 37.
Warnick above note ~ at 879 ~0l!l.ments: 'O~e of. the principal ~unctions of a State
agreement is to proVIde a defmIhon of project nsk for lcnaers .
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30
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Russell above note 7 at 29.
G Blainey The Rush Thai" Never Ended (3rd ed) Melbourne University Press,

32

N Deut.scher. 'His.torical aspects' in W Richmond and P Shanna (eds) Mining and
Australza Umverslty of Queensland Press Brisbane 1983 at 52.
That ~s, the lead, silver and zinc mine at Mount Isa (1923), the scheelite deposit

33

Melbourne 1978 at 359.

on Kmg Island (1904), and the Aberfoyle tin-wolfram deposit in Tasmania (1926).

See A~stralia:r: Committee of Economic Enquiry Report of the Committee of
EconomIc EnqUiry Australian Government May 1965 (the Ven10n Report) Vol II at
478; D. F Livingstone 'Mineral policy' in J Sinden (ed) The Natural Resources of
Australw: Prospects and Problems for Development Angus & Robertson Sydney for

ANZAAS 1972 at 202.

34
35
36

Australian Committee of Economic Enquiry above note 33 Vol 1I at 478.
Deutscher above note 32 at 52.
For example: the introduction of new mining methods; the exploitation of brown
coal deposits in Victoria by open cut methods; the development of Mount Isa;
some. renewed developn;ent at Broken Hill, Mount Lyell and Kalgoorlie; the
establishment of a local Iron and steel indushy; along with large plants for the
extraction of zinc. See Deutscher above note 32 at 39. See also I Hore-Lacey (ed)
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While Australia was known to have reserves of the 'new' metals uranium, titanium, tungsten, bauxite - it was thought to lack the diversity
of payable minerals found in Africa or North America}7 Iron ore deposits, in
particular, were believed to be scarce and known deposits were estimated to
be insufficient to meet domestic demands. The supposed scarcity of iron ore
deposits was reinforced by an export embargo imposed by the Commonwealth in 1938 which was publicly explained as being necessary to conserve
known reserves and ensure domestic self-sufficiency.38 The export ban
remained in force for 25 years. As late as 1959, it was thought that
Australia's iron ore deposits were limited to those in SA's Middleback
Ranges and at Yampi Sound and Koolyanobbing in WA. Although Lang
Hancock had discovered massive iron ore deposits in the Pilbara in 195239
and quietly proceeded to identify several other deposits, he kept them secret
because until 1961 the WA Government reserved all iron ore deposits to the
Crown and did not grant iron ore exploration leases. 4o
Many of the minerals discovered in the post-war years were known earlier
but in the absence of a great commercial market, their presence and value

36-Continued
Broken Hill to Mount Isa: the Mining Odyssey of W H Corbould Hyland House

Melbourne 1981 at 141-205; Blainey above note 27 at 207, 283-93, 304-17 and 32432.
37
38

Blainey above note 27 at 335.
In 1938, Dr W G Woolnough, the Federal Government Geological Adviser,
reported that Australia would become an iron ore importer rather than an
exporter within a generation unless reserves were conserved. As a result the
export of iron ore was banned. See H G Raggatt Mountains of Ore Lansdowne
Press Melbourne 1968 at 106. However, several commentators have explained the
justification for banning all iron ore exports on the basis that Australia had
limited reserves which were required for domestic steel production was a ruse
adopted by the Commonwealth Government to avoid diplomatic embarrassment.
The Nippon Mining Company had commenced mining the iron ore deposit at
Koolan Island in Yam pi Sound in 1938 and the Commonwealth Government,
fearing war with Japan, and suspicious of the presence of Japanese teclmicians
along an undefended stretch of coastline moved to halt the mining operation. To
avoid diplomatic embarrassment by singling out the Japanese interests, in July
1938 Prime Minister Joseph Lyons barmed all iron ore exports from Australia.
See Blainey above note 27 at 337; K Tsokhas Beyond Dependence: Companies,
Labour Processes and Australian Mining Oxford University Press Melbourne 1986 at
96. A later deputy Prime Minister, John McEwan, recorded in his memoirs that
the export embargo was politically and strategically motivated and was designed
to prevent 'the Japanese getting too big a foothold in a remote part of Australia'
where they held the mining leases. Sce J McEwen John McEwen: his Story 1983 at

17-8.
39

For an account of the discovery by Hancock sce D Marshall Lang Hancock Allen
& Unwin Sydney 2001 at 57.

40

R Duffield Rogue Bull: The Story of Long Hancock King of the Pilbam Collins
Sydney 1979 at 12; Marshal! above note 39 at 45-9; Blainey above note 27 at 339
and 341; Raggatt above note 38 at 114.
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had not been realised. 41 Where mineral deposits were known, several factors
worked against their exploitation. Available technology generally only
permitted the mining and processing of the more comluon minerals and even
where the necessary technology existed, there was no domestic market. Since
the cost of transporting minerals to the coast for export was prohibitive,
extraction was uneconomic. Finally, there was a lack of capital to finance
exploration, exploitation of known deposits and construction of railways to
transport the luinerals to coastal ports for export to overseas markets. 42
A new phase in mineral development in Australia began in the late 1940s
to early 1950s when improvements in technology and transport produced a
demand for minerals which had not previously been intensively sought or
exploited. 43 A feature of the post-war era has been the discovery of
numerous new mineral deposits. Following the partial lifting of the ban on
iron ore exports by the Commonwealth Government in 1960, such a rash of
discoveries followed that the export embargo was further relaxed in 1963.
Most of these newly discovered iron ore deposits were not only unknown
but unexpected in 1960. 44 Similarly, it had long been thought that Australia
was deficient in bauxite, but by the 1960s large, high grade deposits had
been discovered at Gove in the Northern Territory, Weipa in Queensland and
the Darling Ranges in WA. These and other mineral discoveries of the 1950s
and early 1960s came as a surprise to a generation of Australians who
believed that the chance of major new mineral deposits being found was
slight. 45 It was thought that outcrops of minerals, such as iron, would have
been noted by the early prospectors who had already scratched over46 so
much of the surface of the country in search of gold, silver, lead and
copper.47 In The Rush that Never Ended Geoffrey Blainey conveys the sense of
astonishment which these discoveries produced:
The most puzzling facet of the post-war boom, to most Australians, is the
series of important discoveries. They wonder why so much has been found in
a continent whose great mining days were believed to have passed. 48

41
42

For ~xample, manganese oxide, nickel, huge quantities of iron ore, bauxite and
uramum. See Deutsher above note 32 at 47:
For examp~e, rich deposits in the west coast of Tasmania were costly to develop
~nd ~e nch ~ount Isa deposit was exceptionally difficult to develop due to
IsolatIon, the hIgh cost of transport and difficult ore. See Deutscher above note

32 at 37, 48.
43
44
45

Deutscher above note 32 at 39, 52 and 57.
Blainey above note 27 at 340-1.
Among the maj~r post-war mineral discoveries were: uranium at Rum Jungle

(NT), 1949; uramum,at Mary Kathleen (Qld), 1954; lead-zinc at McArthur River
(NT), 1955; bauxite at Gove (NT), 1952; bauxite at Weil'a (Qld), 1955; iron ore at
______ I',lbara (WA), 1961; manganese at Groote Eylandt (NT), 1960; phosphate at
Cloncurry (Qld), 1966.
46 A Norrie 'Minerals and Queensland's future development' (1965) Queensland
Government Mining Journal LXVi at 312.

47
48

Blainey above note 27 at 346.
Blainey above note 27 at 357. See also T M Fitzgerald The Contribution of the
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The mining industry underwent a spectacular expansion from the early
1960s and Australia became a significant intemational player. Before the
mining boom Australia's major exports were agricultural products. At the
end of the 1950s, wool contributed more than two fifths of the value of
Australia's exports while minerals and metals amounted to only about 6 per
cent. 49 In 1960, Australia exported no iron ore and very little coal. As
recently as 1972-1973, rural exports still accounted for 48 per cent of
Australia's total exports of goods and services - more than double the
contribution of the minerals industry (23 per cent).50 During the decade up to
the mid-1970s, gross domestic product (GDP) in the mining sector grew at a
rate three times that of the GDP for the Australian economy as a whole. S!
The increase in the value of mineral exports and the scale of the projects
developed were so great that they 'simply could not have been comprehended at the start of the 1960s'.52
Outdated and uncertain mining laws

Over the past 20 years there has heen considerable revision of State resource
development and environmental protection statutes. During the 1990s,
Queensland, NSW, Victoria, Tasmania and the ACT have introduced new
mining stahltes and the WA legislation has been amended frequently.53
However, the State mining Acts were largely unsuited to the scale and
nature of the projects which began to be developed in the 1950s and 1960s.
Although the Acts had been amended from time to time, they were
anachronistic and based on laws devised during the gold rushes of the 1850s
to regulate small scale mining of high grade deposits hy individual miners.54
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When it came to very large projects developed to extract low grade deposits
remote areas, the legislation was clearly lacking and would have required
substanl1al amendment to encompass such developments.55 Laog observed in
1971:
ill

[T]he mining laws of the various States developed haphazardly and the
pre.sent. state. of the law reflects this confused and piecemeal development. The
leglslatJOn stIll suffers from its primitive beginnings, when its operation was
mainlY,limited to the old style mining prospector, and the legislation is not
streamlmed for the large scale multimillion dollar mining operations of the
20th century.56

In all States apart from Victoria the mining legislation entirely predated
the modern mining era. Victoria introduced the new Mines Act 1958 and Coal
Mines Act 1958 but the principal mining statutes of other States dated back to
the prolific period of mining legislation around the turn of the century.S7 In
Queensland and WA, the States most richly endowed with mineral resources,
the Mining Acts had been in effect since 189858 and 190459 respectively. The
NSW Mml11g Act had come into force in 1906. Of slightly more recent origin
were the SA Mining Act 1930 and the Tasmanian Mining Act 1929.
The WA Mining Act 1904 was concerned mainly with the regulation of
gold mining, the value of other minerals being relatively insignificant in
comparison. 60 In 1906 the WA legislation had been praised by Arthur Veatch,
a geologist appointed by US President Theodore Roosevelt to study
Australian and New Zealand mining laws, as 'a wonderfully symmetrical
and carefully halanced enactment'.61 The need to update the 1904 Act did not
become apparent until the development of large scale bauxite and iron ore
projects in the 19~5,62 but by 1971 substitution of the Act by new legislation

48-Continued

Mineral Industry to Australian Welfare: Report fa the Minister for Minerals and
Energy, the Hon R F X Connor MP Australian Government Publishing Service

49
50
51

52
53
54

Canberra April 1974 at 2: 'Few events in this country's history have impressed
the imaginations of so many people at home and overseas as the transformation
in awareness of its mineral resources and the series of efficient, boldly conceived
developments which have capitalized on that knowledge in the short period
since the late 1950s'.
D Meredith and B Dyster Australia in the Global Economy: Continuity and Change
Cambridge University Press Cambridge UK 1999 at 185.
D Barnett Minerals and Energtj in Australia Cassell Australia Sydney 1979 at 3.
S Tweedie Trading Partners: Australia and Asia 1790-1993 UNSW Press Sydney
1994 at 171. From 1960 to 1970, the value of mine output increased four-fold and
the value of mineral exports increased nine-fold: Livingstone above note 33 at
206.
Barnett above note 49 at 1.
Mineral Resources Act 1989 (Qld); Mining Act 1992 (NSW); Mineral Resources
Development Act 1990 (Vie); Mineral Resources Development Act 1995 (Tas); Land
(Planning and E11vir011111ent) Act 1991 (ACT); Mining Act 1978 (WA).
See M Drew 'Queensland mining statutes 1859-1930' in K H Kennedy (ed)

280
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Readings in North Queensland Mining History History Department James Cook
University Townsville 1982 at 119; Livingstone above note 33 at 201.
55 See Barnett above note 2 at 316; Tsamenyi above note 24 at 38.
56 A Lang Manual of the Law and Practice of Mining and Exploration in Australia
Butterworths Melbourne 1971 at 1. See also J Spender Foreign Investment in
Australian Natural Resources in the 1970s International Minerals Acquisition and
Operations Im;titute 31 Oct-l Nov 1974 at 5-39.
57 O'Hare above note 12 at 290.
58 Mining Act 1898 (Qld) 62 Vic No 24.
59 Mining Act 1904 (WA).
60 In 1904, the value of gold produced in WA was approximately $17,000,000 while
the value of all other mmerals combmed was $400,000.
61 A C Veatch 'Mining laws of Australia and New Zealand' (1912) 505 l[nited States
Geological Survey Bulletin. Veatch was appOinted by President Roosevelt to visit
Australia and New Zealand to study their mining laws in order to make
recommendations regarding the United States' mining laws.
62 B Roge~s '~inin~ law in Western Australia' in R Prider (ed) Mining in Western
Australza Ul11Verslty of Western Australia Press Nedlands 1979 at 290.
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was being urged by the Committee of Inquiry appointed to examine the
operation of the State's mining laws. The Committee described the Act as
'outmoded in its concepts .... [and] so ambiguous, vague and confusing' that
it was difficult even for senior members of the legal profession to advise on
its interpretation with any degree of confidence 63 The Committee emphasised just how inappropriate the 1904 Act had become for modern mining
conditions:

more a rationalization of the 1898 Mining Act which in itself was a
consolidated of Queensland's early mining statutes rather than the creation of
a new and progressive system of mining administration. 67

[We] do not think there is any doubt that the Act is thoroughly out of date
and ill stuted to the reguirements of the mining industry as it exists today.
The Act might be described as a pick and shovel period Act trying to fulfil the
needs of a mechanised and sophisticated industry.64

The Queensland Mining Act 189865 remained in force until 1968. The
shortcomings of the 1898 Act had been recognised as far back as the 1920s
when the British company Russo-Asiatic Consolidated commenced development of the massive MOlUlt Isa mine. Special provision was required to
enable the consolidation of nuning leases and relaxation of the usual labour
conditions specifying the number of men required to be employed per acre
of the lease area. Bell comments that:
In many ways Mount Isa was an anomaly on the Queensland mining scene; it
was a fundamental contradiction to the conditions envisaged by Queensland's
early legislators. The regulation of mines in the State was un~er legi~lation
largely inherited from the gold rushes of the 19th century, wInch en~llsaged
small scale shallow mining on a multitude of independent leases: a sltuation
which had probably donc much to encourage the gouger tradition. Large scale,
long term development to work a massive deposit of low grade ore was
something undreamt of in the gold rush era ... 66

In view of the significant expansion of the mining industry since the late
1960s, 'not only in terms of the intensity of exploration and development, but
also in terms of technical advancement and financial investment required',
the Departmental Green Paper concluded that nothing short of a complete
redrafting of the mining legislation would suffice. 68
The Tasmanian Mining Act 1929 was amended over the years but its
essential character remained unchanged and features of its predecessor,
enacted in 1893, were still observable in the legislation in the 1990s. 69
Reviewing the Mining Act 1929 in 1989, Tsamenyi found that 'the legacy of
the past remain[ed] strong' and its 'historical roots ... and its underlying
phllosophy as an Act deSigned for small scale wning' persisted.70
Compounding the problem of outmoded statutes was the difficulty in
discerning just what the state of the law was. Books on the mining laws of
some States had been published decades earlier, but they had not been kept
up to date and, for a number of States, no books were ever produced. 71 In
1971, Lang, the author of the first modern Australian mining law text,
commented:
Notwithstanding the present considerable minillg boom in Australia ... it is
apparent that local or overseas lawyers, accountants and businessmen wishing
to be acquainted with the mining legislation of all or any of the Australian
States, find themselves facing heavy obstacles. Not only is there a lack of
readily available comprehensive literature on the subject, but in some of the
States and Territories considerable research is required even to obtain the
presently applicable laws and regulations. Also, these laws and regulations are
extremely lengthy and detailed, and a mere reading of them, without some
rearrangement of the material in a morc logical millIDer with explanations,
would leave any reader, who is not already well versed in the topic,
somewhat bewildered and without gaining a proper understanding of the
subject?2

Nor did the Mining Act 1968 (Qld) represent any great conceptual advance
on the nineteenth century statute. In a 1987 review of Queensland mining
laws, the Department of Mines described the 1968 Act - which had been
criticised as ambiguous - as:

63

64

65

66

Committee Appointed to Inquire Into and Report on the.Operation of. the. Mining
Act 1904-1970 Report of the Committee of Inquiry AppOInted to InqUIre mto and
Report on the Operation of the Mining Act 1904-1970 W C Brown Government
Printer Perth 1971 at 146.
Report of the Committee of Tnquiry Appointed to inquire into and R~port on t~e
Operation of the Mining Act 1904-1970 above note 63 at 18.. Acting. on thIS
recommendation a Mining Bill was presented to W A Parliament ill 1972.
Following consultations and reworking of the BiU, the Mining Act was eventually
enacted in 1978. The Act was further substantially amended by the Acts
Amendment (Mining) Act 1981 before coming into operation on 1 January 1982.
Above note 58.
P Bell 'International inveshnent in early Mt lsa' in K H Kennedy above note 54

67

Queens~and

68
69

As above at 5.
Tsamenyi above note 24 at 11. Tsamcnyi gives the following examples of features
which can be traced to the 1893 Act: the miners' right for the Wardens' Court to
determine mining disputes; the requirements of continual working to prevent
forfeiture; tribute agreements; the grant of leases at peppercorn rent; and the
grant of rewards.
Tsamenyi above note 24 at 12.
Lang above note 56 at 5.
Lang above note 56 at 5.

70

71
72

at 293.
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Department of Mines Green Paper: Mining Act 1968-1986, Mining
RegulatlOns 1979 Department of Mines Brisbane 1987 at 5.
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As the important new mineral discoveries were unforeseen, the introduction of updated State legislation to regulate large scalc mining developments
was not ranked as a high priority. The process of producing such legislation
would have been lengthy and complicated and could well have delayed the
development of major mineral deposits73 Certainly, when the first of the
large scale projects were being established the enactment of wide ranging
new legislation can hardly have been a major concern for the States in the
light of the prevailing attitude of scepticism that there would ever be more
than a few large projects. Seidman's observation that while legislation
operates in the future, humankind plots its course with charts that map the
seas astern is well illustrated by the reaction of the Australian States to the
rapid advent of the new era of mining from the mid 20th century.74 Even
though it was recognised by the early 1970s that the mining legislation was
patchwork and outdated, neither the States nor the mining industry were
agitating for law reform.75 Rather than seeking a substantial reworking of the
legislation to suit the nature and scale of the modern mining industry, the
States adopted the negotiated agreement model as the appropriate legal
framework for such ventures. Concession contracts had been used by foreign
investors to establish natural resource projects in the Middle East and Africa
during the first half of the 20th century and similar arrangements were used
by the Australian States in the pre-war years. 76 Along with their capital, the
international mining companies brought their expertise, including their
experience in the use of concession agreem.ents in jurisdictions which lacked
a comprehensive legislative code regulating mining activities. Faced with
mining laws in the Australian States and Territories which were inadequate,
unclear and difficult to ascertain, franchise agreements offered the advantages
of certainty and transparency in establishing the legal foundation for major
developments.
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Infrastructure development and financing
For the less populous but resource rich States, franchise agreements provided
a vehicle for attracting the foreign capital required to finance the development of major natural resource projects and the associated infrastructure.
Most of the rich mineral discoveries of the post-war era have been in remote
and sparsely populated regions of the northern part of the continent, as
exemplified by the iron ore deposits in the north west of W A and the
bauxite deposits in Queensland and the Northern Territory.77 Exploitation of
Important mineral deposits in remote locations requires the development of a
range of infrastructure, the provision of which has traditionally been the
responsibility of the states.78 However, during the period of rapid expansion
of the mining industry the capacity of the individual States to finance the
development of the necessary infrastructure was severely restricted. The
Commonwealth-States Financial Agreement imposed quantitative borrowing
Inmts on the States and effectively gave the Commonwealth control over
State borrowings. The limits on the borrowing capacity of the States and their
authorities meant that they were unable to borrow the large amounts of
capital required for infrastructure development. In the absence of a well
developed domestic capital market and with very limited revenUe raising
powers under .the Constitution, the States' only option was to rely on private
foreIgn d,rect Investment to develop their mineral reserves. At a time when
the Loan Council established under the Financial Agreement was dominated
by the central, heavily populated States,79 the less populous States Queensland, WA, SA and Tasmania - circumvented the restrictions on their
borrowing capacity by using franchise agreements to attract foreign investment capital.

Commonwealth-States financial relations

73

74
75
76

The difficulties of introducing new comprehensive mining legislation are
illustrated by the WA experience following the report of the Committee of
Inquiry in 1971 (above note 63). A Bill based on the Committee's recommendations was introduced in 1972 (Mining Bill 1972), but lapsed after having been
carried forward to each of the next three parliamentary sittings. A second Bill
which was introduced in 1975 (Mining Bill 1975) also lapsed following
opposition. A third Bill, introduced in 1978 (Mining Bill 1978) was finally
enacted as the Mining Act 1978. As a result of lobbying by interested groups, the
Mining Act 1978 was amended by the Acts Amendment (Mining) Act 1981 before
eventually coming into operation on 1 January 1982, 10 years after the first Bill
had been introduced.
R Seidman 'Justifying legislation' (1992) 29 Harvard Journal on Legislation 1 at 76.
Livingstone above note 33 at 220.
For example, the Milsom Petroleum Agreement Ratification Act 1923 (Qld) and the
Australian Shale Oil Corporation Act 1925 (Tas).
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One of the most distinctive features of Commonwealth-States fiscal arrangements In the Australian federation is an extreme vertical fiscal imbalance. BD
Under the Constitution, the Commonwealth has extensive powers over a
broad range of economic matters inc1uding taxation, excise duties, overseas
trade, the money supply and banking. By exercising these powers, the
Commonwealth has assumed a dominant role in federal financial decision
77

78

79
80

Aus,tralian Comn:'-ittee of. Econo~i~ Enquiry above note 33 at 58; Raggatt referred
to the extraordmary dISCOVerIes made 111 Northern Australia since the mid19505. See Raggatt above note 38 at 67.
Incl.udi.ng roads, ports, railways, water supplies, power generation, along with
soc~a.l 1l1fra~tructure such as schools, health services, and policing. See B Head lA
pohhc~l sCience perspective' in B Galligan (ed) Australian Federalism Longman
CheshIre Melbourne 1989 at 251; Tsamenyi above note 24 at 37-8.
That is, NSW and Victoria.
B Galligan A Federal Republic: Australia's Constitutional System of Government
Cambridge University Press Cambridge UK 1995 at 227.
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making81 As well as raising the greatest proportion of federal revenues, in
the early years after federation the Commonwealth began to assert control
over the borrowings of the States and their authorities, including local

governments.

Vertical fiscal imbalance
Commonwealth-States financial relations have long been characterised by
vertical fiscal imbalance, that is, iInbalance between the revenue raising
powers and the expenditure responsibilities of the different levels of
government.82 In the Australian context, this iInbalance has two sources: the
federal taxation arrangements and the revenue raising arrangements. The
Commonwealth acquired an effective monopoly over income taxation in 1942
when it took on responsibility for taxation as a war time measure. The
Commonwealth's monopoly over taxation has been maintained over the
intervening years and has been sanctioned by the High Court on grounds
other than the defence power. The States have been precluded from levying
broad based sales or consumption taxes by the High Court's extensive
interpretation of the Commonwealth's exclusive power over excise duties
under s 90 of the Constitution. 83
The Commonwealth raises about 75 per cent of total general governmental
funds while the States and local authorities raise the other 25 per cent of
public sector revenues. 84 However, while the Commonwealth accounts for
about half of public sector outlays, the States and local governments are
responsible for the other half of public expenditure. 85 The States and local
authorities account for 76 per cent of capital outlays, and are responsible for
70 per cent of public debt. 86 Since the States raise less than half the funds
required for their programs, they depend on grants from the Commonwealth
to make up the balance. 87 About 55 per cent of State revenues are made up
of general and specific grants from the Commonwealth. 88
81
82
83

84
85
86
87
88

C Saunders and A Mullins Economic Union in Federal Systems Federation Press
Sydney 1994 at 15.
P Groenewegen 'The political economy of federalism since 1970' in S Bell and B
Head (eds) State, Economy and Public Policy in Australia Oxford University Press
Melbourne 1994 at 178.
See Galligan above note 80 at 226-7; T Conrchene 'Globalisation, i.nstitutional
evolution and the Australian federation' in B GaUigan (ed) Federaltsm and the
Economy Federalism Research Centre Australian National University Canberra
1993 at 95.
See Galligan above note 80 at 227; Senate Select Committee on the Functions,
Powers and Operations of the Australian Loan Council Interim Report Senate
Printing Unit Parliament House Canberra March 1993 at 4.
T Courchene above note 83 at 94; and Calligan. above note 80 at 227 put State
and local government spending as 46 per cent of current outlays.
Galligan above note 80 at 227.
Galligan above note 80 at 228.
Senate Select Committee on the Functions, Powers and Operations of the
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Commonwealth control over public sector borrowing

As well as assuming control over federal revenue raising, the COIDlnonwealth
has played a dominant role in public sector borrowing. A significant
constraint on the ability of the States to participate in development of their
mineral resources has been the Commonwealth-States Financial Agreement of
1927.89 From 1927 on, all Australian government borrowings 9o had to be
made in accordance with the Financial Agreement 1927. The Agreement,
which was entered into by the governments of the Commonwealth and all
six States, was given legislative approval by the Commonwealth and States
Financial Agreement Ratification Acts enacted by each of the State parliaments
in the course of 1927 and 1928 and by the Financial Agreement Act 1928 (Cth).
The Constitution was amended by referendum in 1928 by the insertion of a
provision91 giving the Commonwealth power to 'make 'agreements with the
States with respect to [their] public debts' and to require the States to comply
with the Financial Agreement. Following the referendum, the Financial
Agreement was legislatively validated by the Financial Agreement Validation
Act 1929 (Cth).92
The Financial Agreement had two main objects: to provide for the taking
over of State debts by the Commonwealth and to co-ordinate future
borrowings of Commonwealth and State governments. 93 An Australian Loan
Council, consisting of the Prime Minister and the six State Premiers or
Treasurers, was established to make decisions about borrowing. 94 The Loan
88-Continued
Australian Loan Council above note 84 at 4.
89 E Campbell 'Legal problems involved in government participation in resource
projects' in Australian Mining and Petroleum Law Association Ltd 1984 AMPLA
Yearbook LBC Information Services 1984 at 139; C Saunders 'The expiry of the
financial agreement' in Law School University of Melbourne Papers on Federalism
No 4 Law School University of Melbourne 1984.
90 With the exception of Federal Government borrowings for defence.
91 Commonwealth Constitution, s 105A. Following approval at a referendum, the
alteration to the Constitution was made effective by the enactment of the
Constitution Alteration (State Debt) Act 1928 (eth).
92 The Fina~1cial Agreement was amended on a number of occasions, but not in any
substantial respect. The original text numbering is used in the following
commentary.
93 P Bailey 'Borrowings by the Australian government overseas' in D O'Connell
(ed) International Law in Australia Stevens & Sons London 1966 at 539. From
1 July 1929 the unpaid balance of the gross public debt of each State existing on
30 JW1e 1927 was taken over, together with all other debts of each State existing
on 1 July 1929.
94 c.=lause 3(a) of the Fina~cial Agreement. The Loan Council had operated
mformally from 1923, but It was formally established by the Financial Agreement
of 1927. The Commonwealth representative is Chairman of the Loan Council:
Financial A.greement, cl 3(a). Each State has one vote, except for the Commonwealth, whlch has two votes and a casting vote: Financial Agreement, cl 3(rn).
Senate Select Committee on the Functions, Powers and Operation of the Loan
Council above note 84 at 1.
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Council's original purpose was to regulate the impact of State government
borrowing on capital luarkets, in particular, to co-ordinate the timing of loans
issues and to equalise rates of interest offered by competing States. It was
seen to be important that the various Australian governments were 'able to
speak with one voice' when seeking loan funds, particularly on the London
market where substantial sums were raised in the inter-war years. 95

wealth and the States were precluded from raising finance other than in
accordance with the procedures set down by the Financial Agreement105 and
any such agreement would have been null and void.1 06

Under Part I of the Financial Agreement, the States and the Commonwealth were required to submit their annual loans programs to the Loan
Cotmcil for approval. 96 Each government was required to submit a
borrowing program covering the new money it wanted to raise during the
ensuing financial year97 and a further statement setting out the amount
required for the conversion, renewal or redemption of luaturing 10an8. 98 The
Loan Council considered the new money programs submitted and, if it
decided that the total amount could not be borrowed at reasonable rates and
conditions, decided what amount could be borrowed and then allocated that
amount between the Commonwealth and the States. 99 The deliberations of
the Loan Council were confidential and not open to parliamentary
scrutiny.100 If a unanimous decision could not be reached as to the allocation
of the amount to be borrowed, the Agreement provided a formula by which
the money was to be allocated. In practice, most decisions were made by a
majority vote, with the Commonwealth having two votes and a casting
vote.1 01
The borrowing formula gave each State a proportion of the amount to be
borrowed that was the same as the proportion borne by its net loan
expenditure in the preceding five years to the net loan expenditure of all
States combined over the same five years) 02 The Commonwealth could
receive up to one fifth of the total borrowing program for itself.1 03 Once the
Loan Council agreed on the borrowing program for the year, the
Commonwealth was required to arrange the borrowings.1 04 The Common-

95

96

97

98

99

Bailey above note 93 at 539.
The rate of overseas borrowings by Australian governments had increased from
1915 to the late 1920s. By 1927, the Commonwealth had overseas debts of £139
million and the States had debts totaling a further £375 million - this amOlmted
to a total Australian government overseas debt of £514 million, compared with

£248 million in 1915.
Financial Agreement, cl 3(g).
Financial Agreement, cl 3(1).
Financial Agreement, cl 3(h).

100 Senate Select Committee on the Functions, Powers and Operation of the
Australian Loan Council above note 84 at l.
101 Saunders and Mullins above note 81 at 18.
102 Financial Agreement, cl 3(i).
103 Financi.al Agreement, cl 3(i)(i). Writing in 1965, Bailey comments ~at, 'in fact,
unanimity has always been achieved, which means that the allocatIon formula
has never been invoked': Bailey above note 93 at 540.
104 Financial Agreement, cl 4. See C Saunders 'Government borrowing in Australia'

(1989) 17 MULR 187.
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Notwithstanding little alteration to the text of the Agreement, the role of
the Loan Council expanded dramatically over the years. From its original
relatively limited function of determining the interest rates to be paid by
Australian governments and the terms on which loans should be accepted,107
the Loan Council's role expanded to encompass decisions on the level of
government borrowing and the allocation of loan funds between governments. In 1936 the Commonwealth and States entered into a 'gentlemen's
agreement' under which the Commonwealth was to regulate all public sector
borrowing, including that by State, local and semi-governmental authorities.
The 'gentlem,en's agreement' was initiated in response to evasion of the
Financial Agreement by the States which had been allowing their statutory
authorities and local councils to borrow directly on capital markets.1 08
Commonwealth domination of the Loan Council was reinforced by the
introduction of uniform taxation in 1942, when the Commonwealth gained
sole access to income tax revenues l09 By the 1950s, the Commonwealth had
obtained effective de facto control over the Loan Council's decision making
on public sector borrowing,110 and was able to determine 'the level, terms
and conditions of virtually all public sector borrowing'.1 11 For all practical
purposes, the Commonwealth was responsible for arranging all overseas
borrowings for itself and the States. 112 The Loan Council became an
105 Financial Agreement, Pt I, cl 4(d) provided: 'While Part II or Part IH of this
Agreement is in force moneys shall not be borrowed by the Commonwealth or
any State otherwise than in accordance with this Agreement'.
'06 Campbell above note 89 at 140.
107 Saunders above note 89 at 17-8, referred to the statement by Prime Minister
Bruce at the 1927 Conference of Ministers that the primary function of the Loan
Council was 'to determine the interest rate to be paid by Australia as a first
class borrower, and the conditions on which loans should be accepted ... The
terms to be. paid, and. the. conditio~s on which loans s~ould be accepted, are the
only executIve determmatlOn at WhIch the Loan COW1Cll should arrive'.
108 Senate Select Committee on the Functions, Powers and Operation of the
Australian Loan Cotmcil, above note 84 at 1-2.
109 Senate Select Committee on the Functions, Powers and Operation of the
Australian Loan Cotmcil above note 84 at 4.
110 See Galligan above note 80 at 233; C Saunders 'Australian economic union' in A
Mullins and C Saundcrs (eds) Economic Union in Federal Systems Federation Press
Sydney 1994 at 19; C Saw1ders 'Australia's federal system and the division of
powers' in P Drysdale and H Shibata (eds) Federalism and Resource Development
George AlIen & Unwin Sydney in association with the Australia-Japan Research
Centre Australian National University Canberra 1985 at 39; R IVIathews 'FederalState fiscal arrangements in Australia' in Drysdale and Shibata (eds) above at 44.
111 Mathews above note 110 at 44.
112 There were limited exceptions: (1) special arrangements made for temporary
borrowings' and domestic raisings by the COffilllonwealth and the States; (2)
Un~~r cl 4(b} of the Financial Agreement, the Loan Co~ncil could by unanimous
deClslOn agree that a State could borrow moneys outSIde Australia in the name
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instrument of Commonwealth macroeconomic policy and, in particular, a
means by which it could exercise its policy of fiscal restraint.1l3

purposes through their authorities' programs.119 By 1983-1984 only 25 per
cent of State and local audlority borrowings were subject to Loan Council
approvaJ.l20 In 1984-1985, in an attempt to re-assert Commonwealth control
over public sector borrowing,121 the State borrowing programs under the
Fmanclal Agreement were replaced with a voluntary agreement on global
hmlts on borrowmg. 122 Under the agreement, the Loan Council approved
global borrowmg hmlts for each State,l23 but each State was responsible for
managmg the terms and conditions of its loans.124

However, from the late 1960s and through the 1970s, the States were
increasingly attempting to evade the constraints imposed by the Loan
Council borrowing program. Various devices were resorted to by the States
to finance capital spending,1l4 including an expansion of the local authorities'
borrowing programs, adoption of new forms of capital raising which were
arguably not 'borrowings' subject to Loan Council approval, and giving a
narrow interpretation to the provisions of the Financial Agreement.1 15 In
response, in the late 1970s the Fraser government initiated moves to make it
easier for the States to borrow for mineral development purposes. In 1978,
the Loan Council adopted new gUidelines under which special, additional
borrowing allocations could be obtained on a case by case basis for
infrastructure projects related to economic development. 1l6 Under these
guidelines, the Commonwealth permitted NSW and Queensland to borrow
$89 million and $75 million respectively from international sources in order
to develop coal export facilities. 1l7 Although funds were made available to
the States for two years under this category, changes in government policy
meant that no new projects were approved after 1980.
In the early 1980s, faced with 'mushrooming infrastructure needs',llS the
States were increasingly resorting to measures which would enable them to
circumvent the Loan Council restrictions, and were borrowing for their own

By the 1990s though, the Financial Agreement of 1927 - notwithstanding
several amendments over the years 125 - had become obsolete. In recognition
of the fact dlat the States were borrowing much of their capital requirements
through their .own borrOWing agencies, in 1992 the Commonwealth agreed to
amend the FmancIaI Agreement to sanction what had become established
.
P ra. ~ t'ice. 126 A new F"lnanCla I A greement f orm.ally recognising
the States'
ability to borrow on their own account was signed in 1994 and has been
gIVen effect m complementary Commonwealth and State legislation.l27 The
mam features of the new Agreement are oudined by Galligan:
This new Financial Agreement removes the requirement for future Commonwealth and S.tate borrowing to be approved by the Loan Council in favour of
Loan Council monitoring w1der voluntary agreed arrangements. It also
removes the Commonwealth's power to borrow on behalf of the States, which
has ~~t b?en u~ed since 1987-1988. It recognises the States' ability to issue
secun.hes m then own names, which the financial markets accept and rating
agencIe~ assess .... [Under} the new agreement ... governments will be largely
responsIble for theIr own borrowmgs and the Loan Council will have a limited
collective monitoring role.128

1l2-Continued
of that State and issue its own securities. The Commonwealth was required to
guarantee the loan. This provision has been used infrequently. Moneys borrowed
in this way would be deemed to be moneys borrowed by the Commonwealth
for and on behalf of that State: Financial Agreement, cl 4(b). Between 1950 and
1965 it was used only tvvice: South Aush'alia borrowed £3.9 million in 1952 for
the Radium Hill project and Western Australia borrowed £1.3 million in 1963 in
connection with the acquisition of the assets of the Midland Railway Company
of Western Australia. When arranging loans, the Commonwealth was required to
0rerate subject to any decisions of the Loan Council: Financial Agreement,
c 4(a).
113 Mathews above note 110 at 58, 60.
114 Mathews above note 110 at 60.
115 Saunders and Mullins above note 81 at 19.
116 M Crommelin 'Federal-provincial co-operation on natural resources' in Law
School University of Melbourne Papers on Federalism No 5 Law School University
of Melbourne J985 at 44. Queensland Department of Treasury Guide to Public
Financial Administration in Queensland Department of Treasury Brisbane 1982 at
217-8.
117 This decision of the Loan Council has been described as 'one of the most
significant changes in the history of Australian federalism': G J Crough and E L
Wheelwright' Australia, client state of international capital: A case study of the
mineral industry' in E L Wheelwright and K Buckley (eds) Essays in the Political
Economy of Australian Capitalism Vol 5 ANZ Book Co Sydney 1983 at 29; D
Mercer A Question of Balance: Natural Resources Conflict Issues in Australia (3rd ed)
Federation Press Sym1ey 2000 at 214.
118 Galligan above note 80 at 232.

121 Saunders and Mullins above note 81 at 2.
122 The Financial ~gre~ment of ~927 was to run for a period of 58 years from
1 July 1927, thIS bemg the penod chosen as necessary for the amortization of the
debts of the States which the Commonwealth took over under the Agreement.
123 Department of the Treasury, Budget Paper No 7, 1984/85 AGPS Canberra 1984
above note 120 at 2; Treasury Official Hansard Report 15 December 1992 at 16.
124 Treasury above note 123 at 16.
125 The Financial Agreement had been amended in 1934, 1944, 1966, and 1976. See
Galligan above note 80 at 233.
126 Galligan note 80 at 233.
127 Financial Agreement Act 1994 (Cth); Financial Agreement Act 1994 (NSW); Financial
Alireement Between tbe Commonwealth, States and Territory (Approval) Act 1994 (NT);
FmancIaI Agreement Act 1994 (Tas).
128 Galligan above note 80 at 234.
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119 Saunders and Mullins above note 81 at 19.
120 The proportion fell to zero by 1989. See Saunders and Mullins above note 81 at
2.
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Impact of Loan Council borrowing restrictions on resource
development
Over the years, the borrowing constraints imposed on the States by the Loan
Council have been a factor limiting the capacity of the resource rich but less
developed States to provide the infrastructure required for major resource
projects. The borrowing capacities of the less populous States were severely
limited under the formula applied by the Loan Council up to the 1980s 129 to
determine the proportion of the total borrowing program which was to be
allocated to each State. The provisions of fhe Financial Agreement which
determined interstate distribution of capital funds made it very difficult to
change the distribution to reflect relative needs.130 Those States with the most
restricted borrowing capacities under the Loan Council fonnula, Queensland
and WA, were also those which were most richly endowed with natural
resources, especially mineral deposits. It was always obvious that the costs of
developing mines in northern Australia ~ la region with priInitive ports, few
railways and unformed roads' - would be high.131 Whereas the richest
Australian mining companies established in the 19th century, BHP and
Mount Morgan, had required little outside finance,132 the new mining
companies of the mid-20th century were 'ravenous for capital'.133
The Queensland experience in developing the rich Mount Tsa mine in the
remote and arid north-west of the State and the Bowen Basin coalfields in
central Queensland provide good case studies of the problems encountered
by the resource rich States in promoting the development of their resources.
When in 1931 an additional £400,000 was required to continue the
development of the Mount Isa mine,134 the developers' attempts to obtain a
loan from the Queensland Government were proscribed by the Financial
Agreement.135 In this case, the additional capital was provided by the US
mining company, ASARCO.1 36 The developers persevered, showing a small
profit in 1936-1937 after 13 years development of the mine but did not pay a
dividend to shareholders until 1947.137
That is, prior to the introduction of global limits on borrowing.
Mathews above note 110 at 60.
Raggatt above note 38 at 68.
Mount Morgan required $4000 and BHP $36,000.
I31ainey above note 27 at 352.
ASARCO had made an initial injection of £866,000 on acquiring a onc-third
interest in Leslie Urquhart's Mining Trust in July 1930. See D Chaput and
K Kennedy The Man From ASARCO: A life and times of Julius Kruttschnit
Australasian Institute of Mining and Metal1ury Melbourne 1992 at 133; see also
Hore-Lacey above note 36 at 202; Bell above note 53 at 275.
135 See K Kcnnedy Mining Tsar: The Life and Times of Leslie Urquhart AlIen & Unwin
Sydney 1986 at 273; Chaput and Kenncdy above note 134 at 138.
136 Chaput and Kennedy above note 134 at 138-9.
137 Raggatt above note 38 at 109.

129
130
131
132
133
134
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The presence of coal deposits at Blair Athol at the western margin of the
rich Bowen Basin in central Queensland had been known since the middle of
the 19th century.1 38 Small scale mining to supply the railway at Clermont
began in 1890 139 and from the turn of the century, coal was produced to
supply the smelters at Mount Morgan.1 40 However, two factors - lack of a
local market and absence of a railway link to transport the coal to markets combined to inhibit the development of the deposits for almost a century.
Any large scale development of fhe Bowen Basin coal deposits would require
the construction of a railway line to the coast, development of a port and the
establishment of new towns.
The potential of the coal deposits was long recognised both by the
government and by local and foreign entrepreneurs. In 1923 a Japanese firm,
Mitsui Bussan Kaisha Lld raised the possibility of developing the coal field
for export, but this came to nothing. The Thiess Brothers, local earthmoving
contractors who cOlnmenced the first open-cut coal mining operations in
Central Queensland at Blail' Athol in 1937 were keen to develop the
deposits.1 41 In 1945 the Queensland Co-ordinator General, Sir John Kemp,
reported to the government on the development of Blair Athol with a
138 The existence of coal on the Mackenzie River had been noted by the explorer

Ludwig Leichhardt whose jouo1al entry for 10 January 1845 reads: 'At the
junction of the Comet Creek and the IMacKenzie] river I found water-worn
fragments of good coal'. The jouo1al entry for 14 January 1845 records that
'some layers of very good coal' were observed in high cliffs along the Mackenzie
River: Ludwig Leichhardt Journal of an Overland Expedition in Australia T & W
Boone London 1847 at 105 and 108. h1 1855, Samuel Stutchbury's Geological
Survey of the Fitzroy River discovered coal measures at the highest point
reached, and he believed 'the prospect of obtaining coal Ito be] so positive that
had the boat been spared for a longer period coal would have been found'. Coal
was discovered by accident when a well was being drilled for water on James
McLaren's Blair Athol station north of Clermont in 1864, see: K Killin Drovers,
Diggers and Draglines: A History of Blair Athol and Clermont Pacific Coal Pty Ltd
Brisbane 1984. Tn 1883, geologist J Tenison-Woods noted the existence of a good
seam of coal exposed by a railway cutting a short distance beyond Blackwater,
see: H Whitmore Coal in Queensland: The Late Nineteenth Century 1875 to 1900
University of Queensland Press Brisbane 1985 at 281.
139 Whitmore above note 139 at 286-8; H Whitmore Coal in Queensland: From
Federation 1"0 the Twenties University of Queensland Press Brisbane 1991 at 370-1.
140 In 1910, 5000 tons of coal were produced at Blair Athol, 95,000 tons in 1913 and
132,664 tons in 1917. However, production at Blair Athol was aimed prmcipally
at supplying Mount Morgan and when in 1921 operations ceased at Mount
Morsan for almost a year, the effect on Blair Athol was devastating. Production
remamed lo~ for two decades but increased again during the Second World
War, averaging 145,000 tons per rumum during the war. See Killin above note
138 at 45-7, 49-50 and 58; B Galligan Utah and Queensland Coal University of
Queensland Press Brisbane 1989 at 25.
141 See Queensland Government Mining Journal Vol 47 (1946) at 358; J Priest The Thiess
Story Boolarong Publications Ascot Qld 1981. 'The people best equipped [for
open-cut mining] were not coal miners schooled in the old tradition, but
earthmoving contractors': Killin above note 138 at 59.
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proposal to expand production to 1.3 million tons per year and to export
steaming coal to markets around the Pacific Basin.142 The problem was that
while construction of the infrastructure that was essential if the coal was to
be transported to domestic or export markets was a State responsibility, the
Queensland Govermnent lacked the capital necessary to carry out developments on such a scale.1 43

Athol each year for 25-30 years and the Commonwealth Government to
guarantee debentures for part of the finance. 147 Killin relates the outcome:

In 1947 it appeared that this difficulty had been overcome when an
English company, Electric Supply Corporation (ESC) presented the
Queensland Government with a proposal to develop the Blair Athol mine.
ESC proposed to mine 3.5 million tons of coal per year, and to build a
railway line to Proserpine on the coast from which it could be shipped for
export. The agreement between the Queensland Government and ESC was
given legislative ratification in the Electric Supply (Overseas) Corporation Act
1947 (Qld). Although the signing of the agreement was heralded at the time
as a 'momentous event which foreshadows a new era of industrial life in the
state',144 by 1950 ESC had abandoned the enterprise. The Queensland
Premier, Mr E M Hanlon, turned to the Commonwealth for assistance in the
construction of the railway link to the coast. At the conference of State and
Commonwealth Ministers in Canberra in September 1950, Premier Hanlon
urged Prime Minister Menzies to build the railway on the same basis as in
the standardised railway proposals - that is, with the Commonwealth
providing 70 per cent of the cost and the State the remaining 30 per cent. 145
In 1952 a subsequent plan for Blair Athol was put forward by the Power
and Traction Finance Company (P & T), involving construction of a railway
line to a new port. However, the estimated cost of £25 million could not be
financed from the private sector and the company sought government
participation. P & T formed a consortium with other British firms 146 to make
a renewed offer for joint participation with the Queensland Government.
Premier Hanlon, seeing the Commonwealth Government as holding the key
to the development, wrote to Prime Minister Menzies proposing that the
governments of the Commonwealth, Queensland, Victoria and SA should cooperate in the joint development of the Blair Athol field in order to end
Australia's dependence on imported coal. Hanlon's proposal required the
southern States to agree to take at least three million tons of coal from Blair

The State took the offer to the Commonwealth Government for funding, but it
fell on stony ground. Prime Minister Menzies provided nothing more than a
vague statement that he believed private capital might still be found, possibly
from the USA.148

Queensland's problems in financing the construction of railway lines to
transport coal to the coast for export were acknowledged by the Commonwealth Government but, as the National Development Minister, Senator
Spooner, commented in 1960: '[tJhere is little the Commonwealth can do'.1 49
The issue of public infrastructure finance re-emerged with a renewed urgency
in the 1960s resources boom. The less developed States saw mineral resource
development as a means of securing economic advancement of their
underdeveloped regions, but development depended on the necessary
infrastructure being in place. Seeing the Loan Council restrictions on public
works borrowing as 'an irksome restriction',150 the Queensland and WA
Premiers called for deregulation of loan funds for major resource infrastructure requirements. In 1964, the WA Premier, Mr Court, called for expansion
of loan moneys so that WA could accelerate its growth rate faster than the
national average - something which the State could not achieve 'alone or
under the present Commonwealth-State Financial Agreement'.1 51
Although the Commonwealth had paid for the geological mapping and
investigation of mineral potential in Northern Australia in the post-war years,
its direct financial assistance for public facilities required for mineral
development was very smal!.1 52 In 1961 the Commonwealth had agreed to
make available interest bearing loans up to £20 million for the rehabilitation
of the Townsville-Mount [sa and Townsville-Collinsvale railways, but this
kind of assistance was rare and the companies mining iron ore in the Pilbara
in WA were required to build their own railways, harbours and port
facilities. 153 The Commonwealth's attitude was that the States should be
given no special financial assistance to develop infrastructure.1 54

Vo! 48 (1947) at 383.
145 Honorable E M Hanlon (Premier of Queensland) 'Queensland's coalfields provide
limitless power potential' Queensland Government Mining Journal Vu] 53 (1952) 393
at 396-7.
146 English Electric Company, Prudential Assurance Company, Dorman Long & Co
and the Sir William Arrol Company , "Tapping of Blair Athol Resources is up
to Canberra" says Premier' Queensland Govemmenl' Mining Journal Vol 53 (1952)
at 260.

English Electric Company et al above note 146, at 260.
Killin above note 138 at 61-2.
Queensland Government Mining Journal (1960) Vo! 61 at 500.
Head above note 78 at 252.
Quoted in Head above note 78 at 252.
Raggatt above note 38 at 74.
Raggatt above note 38 at 75. For the rehabilitation of the Queensland railway
lines, the Commonwealth agreed to contribute AUS$2 million for every AUS$l
million contributed by Queensland as a loan to be repaid over 20 yea rs up to
1984.
154 Florence above note 1 at 231. Queensland Department of Treasury Guide to Public
Financial Administration in Queensland Queensland Treasury Brisbane 1982 at 219.
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142 Killin above note 138 at 45-7, 49-50, 52, 58 and 60.
143 Galligan above note 137 at 26.
144 'Queensland mining development in 1947' Queensland Government Mining Journal
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The problem persisted into the 1970s. At Blair Athol, the problem became
a classic 'chicken and egg' one: without a firm export contract, the company
could not invest the hundreds of millions of dollars required to develop the
mine, and construct a new railway, town and port but buyers were reluctant
to sign contracts without being satisfied that the supplier could deliver. 155 As
things eventuated, Blair Athol did not commence shipping coal for export
until 1984, following an estimated expenditure of almost $500 million by the
joint venturers 156 Large scale development of Blair Athol eventually began in
the early 1980s following the signing of an agreement with the Electric Power
Development Company of Japan to purchase large tonnages of coal for
export to Japan over a 15 year period from 1984.1 57

The Vernon Committee doubted the wisdom of requiring private capital to
provide so much of the public works type expenditure associated with
mining.160 Its view was that doing so could discourage mineral exploration
and development.1 61 The Committee saw scope for less rigorous policies in
this respect, assisted by the expansion of the Commonwealth system of
special purpose grants to the States for infrastructure works.1 62 A difficulty
apparent to the Vernon Committee was that the funds available to the States

The Commonwealth's insistence throughout this period that the infrastructure required for major resource development should be funded by the
private sector was apparently at odds with the advice of its senior economic
advisers. In its 1965 Report, the Committee of Economic Enquiry (the Vernon
Committee) recognised that 'although some private investment will doubtless
occur, a large amount of public investment will be required to achieve any
substantial degree of northern development'.158 The Vernon Committee noted
that the early exploitation of the rich deposits in remote areas - iron ore in
the Pilbara region of WA and at Savage River on the west coast of Tasmania,
bauxite on Cape York Peninsula and in the Northern Territory - would
most likely depend on the expansion of the export trade in these
commodities. To develop transport and port facilities and associated housing
and other services in these remote areas, in addition to the infrastructure
required for mineral exploitation, would entail a 'very heavy' capital
expenditure. 159

under the ordinary State loan programs were clearly insufficient to cover

major non-routine projects - this applied particularly to the less well
developed States. The Committee's response was to recommend the
establishment of an independent Special Projects Commission with responsi-

bility for investigating major project proposals. The Vernon Committee's
observations were echoed 20 years later. According to Mathews, the
Commonwealth's domination of the Loan Council and its use of the Loan
Council to exercise fiscal restraint meant that the total level of public sector

borrowing was kept at far too low a level relative to the need for
inveshnent. 163

The constraints imposed on the States by the Financial Agreement and the
'gentlemen's agreement' were highlighted by the need to fund the development of the project and social infrastructure if major natural resource projects
were to proceed in remote areas. Franchise agreelnents provided a Ineans of

circumventing these limitations.1 64 With Commonwealth policies precluding
any special financial assistance to the States,165 by using franchise agreements
the States were able to circumvent Loan Council borrowing Ihnits by
requiring the pri.vate sector to finance or construct the necessary infrastruc-

ture as a condition of the granting of the mining tenements.1 66 The role of
the mining agreements in overcoming the Loan Council borrowing restric-

]55 Kitlin above note 138 at 74.

156 Killin above nolc 138 al 78. Blalr Alhol Coal Ply Lld (BAC) was acguired by
Conzinc Hiotino of Australia (CRA) and Clutha Development m 1968
157 Killin above note 138 at 75. The story of the Callide coal deposits is similar.
Deposits of coal were discovered on the CaJIidc station 90 km south-west of
Gladstone by prospectors sinking a shaft in search of alluvial gold. Howev~rf the
familiar problem of carting the coal to a port or market arose. In 1892, It was
estimated that construction of a 100 km long narrow gauge line would ~ave cost
at least £120,000. In 1899 a group of British. businessmen, the Call~dc Coal
Syndicate proposed to open a mine on the sIte and construct a rmlway to
Gladstone. A special Act of Parliament was passed by the Queensland
Government in 1900 - the Gladstone to Callide Railway Act 1900 - authorising the
construction of the railway line and the survey work for the railway's route was
completed, but the project was abandoned in 1906 and little activity occurred for
almost 40 years. See Whitmorc above note 138 at 292; S Shepherd 'The Callide
Coalfield: Drilling in Paterson Gully Section' (1951) Vol 52 Queensland Government
Mining Journal 442; C Simmins 'The Callide Coalfield: its history and future'
(1949) Vol 50 Queensland Government Mining Journal at 209-11.
158 Australian Committee of Economic Enquiry above note 33 at 52.
159 Australian Committee of Economic Enquiry above note 33 at 58. The Vernon
Committee noted the 'very large investment ... required for. large. scale mineral
development in remote areas', giving the example of the project bemg developed
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tions can be seen in the extensive provisions found in many of the
agreements allocating responsibility for the funding or development of
infrastructure to the non-government parties. In WA, the project developer
has typically been responsible for constructing and operating the transportation infrastructure in the fonn of railway lines, as well as the construction

159-Contil111ed
pursuant to a franchise agreement between the W A Goven1illent and Hamersley
Iron Ore Pty Ltd, which called for expenditure of £30 million on facilities needed
for export of the iron ore: port, railway to the port, town, power and water
supplies: Vernon Report at 61.
160 Australian Committee of Economic Enquiry above note 33 at 196.
161 Australian Committee of Economic Enquiry above note 33 at 61.
162 Australian Committee of Economic Enquiry above note 33 at 61.
163 Mathews above note 110 at 60.
164 Crommelin above note 116 at 44.
165 Florence above note 1 at 231.
166 M Crommelin 'A new era of concessions? The government agreement in
Australia' in International Energy Law International Bar Association (Section on
Energy and Natural Resources Law) New York 1984 693 at 698.
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of roads, townships and housing for workers. In the mid-1960s, Queensland
developed a unique model based on the private financing of transport
infrastructure (railways and ports) that was built, owned and operated by the
State. The project developer was required to pay a security deposit
equivalent to the cost of construction, refundable in periodic installments on
condition that the developer transport or ship specified minimum amounts of
mine product along the railway or from the harbour each year. If these
amounts had been treated as borrowings, they would have greatly exceeded
the Loan Council's annual borrowing authorities to the States, but by
categorising them as security deposits they could be excluded from State
horrowings.1 67

or royalties or to nationalize the company or compel transfer of ownership to
local nationals)70

Effect of foreign investment contracts in international law
One of the principal concerns of multinational mining companies is ensuring
their security of tenure for the life of a long term project. 168 However, the
shifting balance of power in a major natural resource development means
that franchise agreements for projects funded by foreign direct investment
contain an inherent potential for instability. From the time a project is first
proposed up to the point at which it becomes a successful operation, the
balance of power between the investor and the host government undergoes a
complete reversal. The dynamics of this 'obsolescing bargain'169 have been
described as follows by Schachter:
In the first stage, the government of the host country, anxious to exploit its
natural resources, is conscious of its lack of capital, knowledge, and skilled
personnel. It has to induce an investor to make a substantial outlay under
conditions of considerable uncertainty, with a return to him not possible until
large Stuns of money have been sunk into the operation and a high degree of
production achieved. The risk is increased by the fact that. fixed c~sts are
relatively high, and there is little opportunity to adjust output ill operatIons. In
such circumstances, the bargaining power is heavily weighted on the side of
the foreign investor, and generally inducements are offered by the host
countries to attract him. But the psychological relationship changes when the
investment proves successful and the uncertainty and risk disappear. At that
point the original terms of the concession seem excessively favorable to the
investor, and the host government views its long range commitment as a
mistake ... [T]he government then feels impelled to increase its share of taxes

For the foreign investor, a central concern is ensuring that once the
investment is made and the project is underway, 'he will be allowed to reap
the benefits of his investment and work effort, and that the rewards will not
be taken away from him just as his fulfilment of the contract begins to bear
fruit'.1 71 Where a project is governed by the general legislation in force in the
state, the risk is ever present that the government will subsequently pass
amending legislation changing the rules under which the investors agreed to
commit to the project. Later changes to the law may affect tax and royalty
regimes or access to import and export permits which existed at the time of
entry by the foreign investor. Such legislation is within the plenary law
making powers of the state, provided that any 'manner and form'
requirements are complied with.172 As a matter of domestic law in the
Australian context, it has been clear, at least since the decisions in the
Comalco 173 and West Lakes 174 cases, that where an agreement between the
government and a private investor has been given legislative force by a
ratification Act, the state can enact subsequent legislation altering the terms
of the ratified agreement, even though this may be contrary to the express
contractual provisions detailing how the agreement is to be altered or varied.
Since ratified franchise agreements cannot realistically be entrenched against
subsequent legislative amendment, investors have looked to the protection
afforded to contracts in international law.
Where an investor is establishing a major project in a foreign jurisdiction,
the conclusion of a contract with the host state or one of its entities has been
seen as offering a means of guarding against changes in the state's domestic
law and therefore affording greater stability and security than if the project
were to be governed solely by the host country's laws. 175 Contractual
170 0 Schachter Sharing the World's Resources Columbia University Press New York

167 K D McDonald 'The negotiation and enforcement of agreements with State

Governments relating to the development of mineral ventures' (1977) 1 AMPLJ

29 at 34.
168 In a global survey of investment decision criteria taken into account by
transnational mining comranies, security of tenure wa~ given the high~st priority
at the mining stage. See Gtto' A global survey of mmeral company mvestment
preferences and criteria for assessing mineral invest~ent conditi?ns' ~ll: Unit.ed
Nations Mineral Investment Conditions in Selected Countrzes of the ASIa-PacifIC Regwn

United Nations ST /ESCAP /1197 New York 1992 at 6-34 and 330-42.
169 This :phrase was used by R Vernon 'International investment and international
trade (1966) 2 Qly J of Economics 80.
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1977 at 126-7. See also T Moran 'Politics of economic nationalism and the
evolution of concession agreements' (1972) 66 Am J I L 216 at 21.7-8; United
Nations Centre on Transnational Corporations Main Features and Trends in
Petroleum and Mining Agreements United Nations Centre on Transnational
Corporations New York 1983 at 62-7; P Muchlinski Multinational Enterprises and
the Law Blackwell Oxford 1995 at 104-5.
R Riggins Problems and Process: Internation law and how we use it Clarendon
Oxford 1994 at 139.
Australia Act 1986 (UK), s 6. What constitutes a 'manner and form' requirement
was considered in Attorney-General (NSW) v Trethowan (1931) 44 CLR 394, (1932)
47 CLR 97; Commonwealth Aluminium Corp Pty Ltd v Attorney-General [1976] Qd R
231; West Lalces Lld v South AUsl'ralia (1980) 25 SASR 389.
Commonwealth Aluminium Corp Pty Ltd v Attorney-General [1976] Qd R 231.
West Lakes Lld v South Australia (1980) 25 SASR 389.
R Bentham 'The legal clauses in international contracts' in University of DW1dee
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arrangements between a state or its organs of government and a national or
a juridical person of a foreign state are known as transnational contracts or
state conh"acts.176 Protection for foreign investment in the years after the
Second World War was based on the theory of internationalisation of such
contracts. According to the theory of internationalisation, where a major
resource development project is established under a foreign investment
contract rather than the general legislation, the investor may have recourse to
remedies under international law in the event of the state exercising its
legislative or executive powers to interfere with the contract or its terms. As
Waelde explains, the contractual form of regulation has been seen to offer

internationalisation of foreign inveshnent contracts in the years following the
Second World War:

advantages in that:
It insulated the conditions agreed upon from the reach and interference from
subsequent legislation and mobilised 'sanctity of contract' to protect foreign
resource investment in international arbitral tribunals. 177

Relations between states and foreign business enterprises are largely
governed by the customary international law on state responsibility for
injuries to aliens.1 78 When international investment law began to take shape
in the first half of the 20th century, it was heavily biased in favour of the
capital exporting countries 179 which demanded that international investment
was to be subject to an international miniInum standard requiring adherence
to several principles including that of pacta sunt servanda (agreements must be
observed).180 The issue came to the fore in the 1950s and 1960s as newly
independent states sought to alter the terms of concession agreements
negotiated by the former colonial power and to nationalise their major
natural resources.181 Sornarajah explains the impetus for the theory of

175-Continued
Centre for Petroleum and Mineral Law Studies Contracts, Dispute Resolution and
the UK Petroleum Regime in 1989 Conferencc Proceedings University of Dundee
Centre for Petroleum and Mineral Law Studies June 1989 at 14.
176 See generally E Paasivirta Participation of States in International Contracts Finnish
Lawyers Publishing Company Helsinki 1990 and M Son1arajah The Settlement of
Foreign Investment Disputes Kluwer Law International The Hague 2000 at 60.
177 Wadde above note 3 at 407.
178 0 Schachter Inf"ernational Law in Theory and Practice Martinus Nihoff Dordrecht
1991 at 300. This area is also referred to as the law on protection of nationals or
international investment law. For a survey of attempts to codify the law on state
responsibility for harm to aliens see T Brownlie State Responsibility Oxford
University Press Oxford 1983 at 10-21.
179 N Schrijver Sovereignty over Natural Resources Cambridge University Press

With the dissolutit:n of the colonial empires, the risk to capital going overseas
from the metropolItan powers to the former colonies and elsewhere increased.
These r:ewly indep~nd~nt states were keen on recovering control over their
economiCs by termmating arrangements, particularly in the natural resources
~ector. Glillboat diplomacy, which had been previously used to secure the
mterests of these powers, was no longer feasible due to the prohibition of the
use of force brought about in international relations by the United Nations
Charter. The former colonies had become sovereign states, clamouring to
exercise supremacy over their own economies. There was, in this context, a
need to set up a ~ystem that would ensure the safety of the investment going
overseas. InternatIonal law became an instrument through which such a
purpose could be achieved.
,
In the decade following the Second World War ... [al new theory was created,
~upposedly rooted in international law, which sought to externalise the foreign
~vestment contract, despite the fact that it dealt with a process wholly
mternal to the host state. ll1e power of the newly independent state to alter
the foreign investment contract through legislation or through other sovereign
processes had to be neutralised.1 82

Although it is beyond the scope of this work to do more than delineate
the outlines of the main schools of thought, an appreciation of the efforts to
establish principles of international law relating to transnational contracts is
fundamental to an understanding of the application of franchise agreements
in the Australian mining sector.
The rules relating to state contracts are uncertain and are still evolving.
Sharp divisions of opinion exist regarding the legal nature of state contracts
under international law and whether international law is violated by the
breach of a state's tmdertaking to a foreign investor.183 At one extreme a
state contract is regarded as merely a contract governed by the municipal
law of the host state. Adherents of this view argue that since a state can
'limit its exercise of sovereignty only by international agreement with another
state or international organisation', it cmIDot do so by entering a contractual
arrangement with an alien. 184 At the other extreme a state contract is

180 Schrijver above note 179 at 176-7. Pacta sunt servanda principle precludes a state
from interfering with a specific contractual undertaking with an investor and to
respect acquired rights.
181 L Henkin International Law: Politics and Values M Nijhoff Norwell Mass 1995 at

181-Continued
158; M Sornarajah The Settlement of Foreign Investment Disputes Klllwer Law
International The Hague 2000 at 27-8.
182 Sornarajah above note 181 at 223-4.
183 A good overview is provided by C Amerasinghe State Responsibility for Injury to
Aliens Clarendon Press Oxford 1967 at 66-120. See also N~L Wallace Bruce 'State
responsibility' i~ S Blay, R Piotrowicz and B M Tsamenyi Public international
Law: An AustraLIan Perspective Oxford University Press Melbourne 1997 at 235-6.
184 See L Henkin, R C Pugh, 0 Schachter and H Smit International Law: Cases and
Materials (3rd ed) West Publishing Co St Paul Minnisota 1993 at 739; P Comeaux
and N S Ki.n.seJla . Protecting Foreign Investment under Il1ternational Law: Legal
Aspects of PolIflcal Risk Oceana Publications Dobbs Ferry NY 1996 at 30-2.
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regarded as having status in international law. Proponents of the latter view
argue that an agreement between a state and a foreign investor relating to a
mineral concession can be likened to an international treaty.1 85 As a
consequence, the doctrine of pacta sunt servanda as a rule of international law
applies and the agreement is inflexible and sacrosanct, protected in
international law against unilateral change under the domestic law of the
state.186 Adherents to this view cite the findings of arbitral tribunals that
contractual rights can be regarded as' a form of property and are subject to
unlawful expropriation.187 The opposing perspectives have been summarised
by Higgins:

administrative powers in accordance with public policy, was regarded in
itself as a breach of international law which would attract international law
remedies. 190

Although it is no longer accepted that mere breach of an international
contract by a state is in itself a violation of international law,191 during the
1950s and 1960s this was in fact the prevailing view among governments of
capital exporting countries, international law associations and legal scholars.
Sornarajah explains l92 that the strategy of protecting the contract under
which the foreign investment was made was initially devised in the
immediate post-colonial period to protect oil concessions:
There was a powerful group of lawyers who sought to devise a legal regime
that would continue to bolster up the dominance of the oil companies and
their interests ill the oil rich countries. Beginning in the'1950s, there was an
effort to create a system of transnational law or general principles of law that
could provide a supranational regime for concession agreements in the natural
resources sector. The creation of such a regime and the removal of the foreign
investment agreement from the control of the host state's law was considered
vital simply because the host state could otherwise use its legislative power to
change the terms of the contract on the basis of which the exploitation of the
natural resources was taking place. 193

Some have suggested that, if in an international contract for the exploitation of
natural resources the proper law is the national law, that is essentially t1~e end
of the matter. 188 If any changes imposed by government - whether In the
form of morc onerous contract terms, or higher taxation, or even a
nationalisation of the property - are lawful under the national law, then that
is all that matters, as that is the law governing the contractual relationships.
Others take a different view, saying that the proper law of the contract will
indeed determine the interpretation and application of the specific provisions;
international law remains ever present in any transnational relationship,
bringing into play all the norms relating not only to the treatment of
foreigners, denial of justice, and good faith, but also those relating to the

taking of property.189

While it is not necessary to debate the correctness of the opposing views,
it is clear that during the 1950s and 1960s there was strong support among
the developed countries for the view that economic development agreements
between states and foreign investors were the subject of international law,
just as if the agreement were between two states. Having analogised
transnational resource development contracts to international treaties, the
former were regarded as attracting the operation of fundamental international
law principles, such as pacta sunt servanda and the doctrine of acquired rights.
Breach of the state contract by the contracting government, even where this
was a result of the legitimate exercise of the state's sovereign legislative or
185 A Verdross 'Quasi-international agreements and international economic transactions' (1964) 18 YBWA 230.
186 Aramco Arbitration (1963) ILR 117; Texaco Arbitration (1978) ILM 1; Amco v
Indonesia (1984) 23 lLM 351. See also Henkin et al above note 183 at 739;
Comeaux and Kinsclla above note 183 at 25-30.

l87 M Dixon Textbook on International Law (3rd ed) Blackstone Press London 1996 at
244; Amoco International Finance Corporation v Iran (1.987) 15 Iran-US CTR 189.

188 See F A Mam1 'State contracts and state responsibility' (1960) 54 AJIL 572;
C F Amerasinghe 'State breaches of contracts with aliens and international law'

(1964) 58 AJIL 881.

In the Anglo-Iranian Oil Company Case brought before the International
Court of Justice in the early 1950s, it was argued by the British Government
that the concession agreement between the Anglo-Persian Oil Company and
Iran amounted to a treaty.1 94 This argument was rejected by the ICJ which
held that the agreement was nothing more than a concessionary contract
between a government and a foreign corporation.1 95 In 1958 the International
Bar Association adopted the following resolution:
International law recognises that the prulciple of pacta sunt servanda applies to
the specific engagements of states towards other states or the nationals of
other states and that in consequence a taking of private property in violation
of a specific state contract is contrary to international law. l96

190 See Schachter above note 178 at 311; A Farran 'Australia's resources policies and

191
192

193
194

international law' in K W Ryan (ed) International Law in Australia (2nd ed) Law
Book Company Sydney 1.984 at 323-4; I Brownlie Principles of Public International
Law (5th cd) Clarendon Press Oxford 1998 at 549-51.
Schachter above note 178 at 311.
M Sornarajah 'Protection of foreign mvestment in the APEC region' paper
presented at Asia Pacific Economic Law Forum Brisbane 1994 at 35.
M Sornarjah Law of International Joint Ventures Longman SUlgapore 1992 at 277.
Anglo-Iranian Oil Company Case [1952] ICJ Pleadings at 101-2.

189 R Jcnnings 'State contracts in international law' (1961) 37 BYIL 156. Higgins
above note 170 at 139-40. For a summary of international arbitral tribllllal
decisions, see Muchlinski above note 170 at 494-7.

195 [1952]ICJ Rpts at 112.
196 International Bar Association Summary of Proceedings of the Seventh Conference
(Cologne 1957) Martinus Nijhoff The Hague 1958 at 485.
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In the same year the International Law Association resolved:

or discriminatory in character. This view is supported by leading writers in
the field of international law. Starke explains:
A breach by a state of [a contract between the state and alien citizens or
corporations] will not necessarily engage its responsibility at international Jaw,
nor will such responsibility, when it exists, be identical in kind with the
liability under the contract. Here, the responsibility at international law arises
only if the state breaks some duty extraneous to the contract, for example, if it
be guilty of a denial of justice to the other contracting party.202

[T]he principles of international law establishing th~ sanctit~ of a state's
undertakings and respect for the acquired righ,ts of aliens reqUIre ... that t~e
parties to Cl contract between a state and an alIen are bound to perform theIr
Wldertakings in good faith.1 97

Australia's leading international legal scholar of the 1960s and 1970s,
Professor Dan O'Connell was a proponent of the view that when a
government contracts with a national of another state, international law is
concerned with the performance of the contract. 198

According to Brownlie:
[T]he act of the contracting government will entail state responsibility if, by
itself or in combination with other circumstances, it constitutes a denial of
justice (in the strict sense) or an expropriation contrary to international law.
The general view is that a breach of contract (as opposed to its confiscatory
annulment) does not create state responsibility on the international plane. On
this view the situation in which the state exercises its executive or legislative
authority to destroy the contractual rights as an asset comes within the ambit
of expropriation. It follows that such action will lead to state responsibility in
the same conditions as expropriation. Thus, it is often stated that the
annulment is illegal if it is arbitrary and, or, discriminatory ...

The fact that a state when it enters into a contract with a foreign national
ordinarily enters a relationship governed by its own private law does not
mean that it may, by an alteration of the law, avoid the contract ,and leave the
private contractor suffering a loss. Jntenlational law ~eg~rd~ t~e mterest of the
contractor as an acquired right no different, except ID Its IDCldents, from any
other acquired right. 199

However, the current view is that the breach of a contract with a foreign
national does not, of itself, create state responsibility in international law. 2oo
While the breach of a contract by a state may, under certain circumstances,
give rise to internationa1 responsibility, something more is needed than the
termination or alteration of the contract in violation of its terms. 201 For a
state to incur international responsibility by terminating or altering a contract
with a foreign national contrary to its terms, the 'something more' must be
in the nature of a denial of remedies to the private party or be confiscatory

The practice of the leading capital exporting states, the United States and the
United Kingdom clearly requires some element, beyond the mere breach of
contract, which would constitute a confiscatory taking or denial of justice
stricto sensu ... There is no evidence the principles of acquired rights and pacta
stint servanda [relied on by exponents of the international law character of state
contracts] have the particular consequences contended for.2 03

Schachter says that a denial of remedies falling within the broad doctrine
of denial of justice in the strict sense is the clearest situation in which state
responsibility will arise from breach of a state contract:

197 International Law Association Report of the Forty-Eighth Conference (New York
1958) Published for the Inten1ational Law Association by W Clowes and Sons
London 1958 at xi.
198 D P O'Connell International Law for Students Stevens & Sons London 1971 at 3929. See abo D P O'Connell International Law Stcvens & Sons London 1965 at 1079:
'Where municipal law is the governing law, and the state repudiates the con.tract
otherwise than in accordance with that law, or alters the law to deny the prIvate
contractor the rights and remedies which he had under the contract, he has a
claim under international law'. O'Connell cites as authority F Mann 'The proper
law of contracts concluded by international persons' (1959) 35 BYlL 34; F Mann
'The law governing state contracts' (1944) 21 BYlL 11; R Jennings 'State contracts

If the contracting state by law or executive action does not provide an
opportunity to the private party to seek a remedy for an alleged breach
through a competent independent tribunal, the state violates its international
obligation and incurs responsibility vis-a-vis the state of nationality of the
private party. This also holds true if access is provided only to a triblmal or
agency that is bound by the government's decision in law or in fact. A biased
tribunal or one that does not ensure basic procedural rights would not provide
an adequate remedy. Moreover, the failure of the state to give effect to a
decision of a tribunal - whether domestic or non-national - in favour of the
private party would also be tantamount to a denial of remedies. 204

in international law' (1961) 37 BYIL 156.
199 D P O'Connell [nl'ernational Law Stevens & Sons London 1970 at 984-5. O'ConneH
deals with the rules relating to the performance of concession contracts at 992-4.
200 I Brownlie Principles of Public International Law (2nd ed) Clarendon Press Oxford

1973 at 530-1; 1 Brownlie Pril1ciples of Public Il1ternational Law (3rd cd) Clarendon
Press Oxford 1979 at 548; Brownlie above note 190 at 552.
201 Schachter above note 178 at 312; Brownlie above note 190 at 552.
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Starke Introduction to International Law (9th ed) Butterworths London 1984 at
288; 1 Shearer Starke's lnternational Law (11th ed) Butterworths London 1994 at

269.
203 Brownlie above note 190 at 550-2.
204 Schachter above note 178 at 312; see 312-20 for a more detailed consideration of
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commitment; or if it fails to carry out a judgement or award rendered by such
domestic or special forum. 206

The requirement of something more than mere breach of contract to attra~t
international responsibility is also reflected in the Amencan Law InslItute s

Restatement of the Law (Third), The Foreign Relations Law of the United States,
which states in s 712, 'Economic injury to nationals of other states':
A state is responsible under international law for injury resulting from:

(2) a repudiation or breach by the state of a contract with a national of
another state
(a) where the repudiation or breach is (i) discriminatory; or (ii ) mot,ivated by
noncommercial considerations, and compensatory damages are not paId; or

(b) where the foreign national is not given an adequate forum to deter~~e his
claim of repudiation or breach, or is not compensated for any repudiatIon or
breach determined to have occurred. 205

The reporters' comments on s 712(2) of the Restatement of the Law (Third),
The Foreign Relations Law of the United States offer further gUIdance:
h. Repudiation or breach of contract by state.
A state party to a contract with a foreign national is liable for a repudiation or
breach of that contract under applicable national law, but not every
repudiation or breach by a state of a contract with ~ foreign nation~l
constitutes a violation of international law. Under subsectIOn (2), a state IS
responsible for such repudiation or breach only i~ it is di~criminatory ... or if it
is akin to an expropriation in that the contract IS repudIate.d or breached for
governmental rather than commercial reasons and the stat~ IS not p~epa~ed to
pay damages. A state's repudiat.ion .or. f~i1ure to perform IS ~ot a. ~IOlahon of
international law under thIS section if It IS based on a bona fIde dIspute about
the obligation or its performance, if it is due to .the stat~'s in~bility to perform,
or if non-performance is motivated by commerc~al .con.slderahon~ an? the state
is prepared to pay damages or to submit to adjudIcation or arbItration and to
abide by the judgment or award.
With respect to any repudiation or breach. of a. co~tract wi~ a fo~eign
national, a state may be responsible for a demal of JustIce under mtern~tIOnal
law if it denies to the alien an effective domestic forum to resolve the dlspute
and has not agreed to any other forum; or if, .hav~ng ~om~itted itself to a
special forum for dispute settlement, such as arbItratIOn, It fmls to honor such

204-Continued

...

the circumstances which give rise to international responsIbIlIty when a state
terminates or alters a contract.
205 American Law Institute Restatement of the Law (Third), The Foreign Relations Law of
the United States Pt vn Ch 2 'Injury to nationals of other states' St Paul Minn.
1987.
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Thus, a government's actions will entail state responsibility if they
'constitute a denial of justice (in the strict sense) or an expropriation contrary
to international law'. However, when a government acting in good faith
enacts legislation 'which incidentally (and without discrimination) lead[s] to
the annulment or non-enforceability of contractual rights' it is difficult to
treat such action as illegal in international law. 207

On the question of incidence of liability for injury to aliens where the
relevant entity is a federation of member States such as Australia, the
accepted rule is that the Federal entity is responsible for the conduct of its
member States. This is the case even though the facts and events giving rise
to liability are matters which are constitutionally the exclusive preserve of a
member State. The Federal entity cannot, in defence to an international claim
about conduct by one of its member states, plead the provisions of the
federal constitution. 208 According to the International Law Commission, there
is 'a consistent series of legal decisions' affirming:
... the principle of the international responsibility of the federal state for the
conduct of organs of component states amounting to a breach of an
international obligation of the federal state, even in situations in which internal
law does not provide the federal state with means of compelling the organs of
component states to abide by the federal state's obligations.209

The reason for this is that in the realm of international affairs only the
Federal state is recognised as having capacity to enter into relations with
other states. 210 The consequence in the Australian context is that while only
the States, as owners of natural resources can enter into agreements with
corporations for the allocation of resource exploitation rights, liability under
international law for breach of contractual undertakings with foreign
investors would lie with the Commonwealth as the relevant international
206 American Law Institute above note 205. For comments on the Restatement and the
Reporters' Notes, see B Clagett and D Poneman 'The treatment of economic
injury to aliens in the revised restatement of foreign relations law' in American
Bar Association Section of International Law and Practice Commentaries on the
Restatement (Third) of the Foreign Relations Law of the United States American Bar
Association Section of International Law and Practice Chicago 1992 at 204-11.
207 Brownlie above note 190 at 551.
208 Starke above note 202 at 285; Shearer above note 202 at 266.
209 International Law Commission Report Dj the Commission on the Work Dj its 26th
Session United Nations New York 1974 at para 123, in its commentary on draft
Art 7 on State Responsibility.
210 Starke above note 202 at 285; Shearer above note 202 at 266.
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entity. Support for the observation that distinct advantages were perceived to
exist in a contractual arrangement as opposed to legislative regulat~on of
major projects is found in the shift away from the early praellce of
establishing major resource projects under special Acts of Parliament211 m
favour of the use of ratified agreements. The substanllve proVIsIOns of these
Acts were virtually identical to the provisions of the early franchise
agreements but instead of being found in a schedule annexed to the Act, all
the terms ;nd conditions of the project were contained in the Act itself.212

Future of mining agreements
Mining agreements have proven to be a convenient and flexible mechanism
enabling the States to implement their policies on natural resource
exploitation, environmental luanagement and regional development.! It is
undoubtedly the case that the use of negotiated agreements in the mining
sector has encouraged investment and facilitated the early development of
major projects, providing an important stimulus to State and national
economies and accelerating Australia's emergence a~ a leading mineral
producer and exporter.2
Notwithstanding the demonstrated strengths of franchise agreements, their
use presents some problems and raises issues which will need to be
addressed if they are to continue as a central element in State resource
development strategies.3

Relationship between mining agreements and the general law
In countries with State ownership of minerals, three main approaches to the
mining law framework can be discerned, as described by Olto:
(1) exploration and minffig rights derive from an authorisation granted in a
licence, lease or concession granted under a law of general application
specifying uniform rights and obligations for each class of mineral tenement~
(2) terms are set out in a model agreement;
(3) terms are negotiated in an ad hoc agreement.
In the case of a model or ad hoc agreement, the terms may act merely to
supplement the mining code and other laws relating to foreign direct
investment or may supersede such laws if given independent force and effect. 4

The approach adopted by Australian governments in relation to onshore
mineral exploration and exploitation represents a combination of the first and
third categories. Mining laws of general application under which mineral
1

2

These Acts were often referred to as 'private' A:cts,. bU,t wou~d now fall within
the category of 'project-oriented development legIslatlon descn~ed above.
.
212 Several examples of these special (or 'private') Acts are found In the T,asmaman
statutes: Wood-pulp and Paper Industry Encouragement Act 1926; Florentme Valley
Paper Industry Act 1935; Huon Valley Pulp and Paper Industry Act 1959; Wesley Vale
Pulp and Paper Industry Act 1961~ ~ast Coast Harb?ur and Coal Company Act 1888,

211

M Crommelin 'State agreements: Australian trends and experience' in Australian
Mining and Petroleum Law Association Ltd 1996 AMPLA Yearbook LBC
Information Services 1996 328 at 348.
M Hunt and M Lewis Mining Law in Western Australia (2nd ed) The Federation

Press Sydney 1993 at 6.
3
4

See Crommelin above note 1 at 348-9.
J Otto 'A global survey of mineral company investment preferences and criteria
for assessing mineral inveshnent conditions' in United Nations Mineral Investment
Conditions in Selected Countries of the Asia-Pacific Region United Nations

ST /ESCAPj1197 New York 1992 at 257.

Mount Read and Rosebery Mines LImited Leases Act 1916.
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tenements are defined and granted are supplemented and, in SOlne cases
superseded, by ad hoc agreements relating to particular developments.

The use of ad hoc agreements, negotiated by the executive to regulate
large natural resource projects sits uneasily with the prevailing theory
regardmg the sources of law m Australian jurisprudence which emphasises
the pre-emment role of ParlIament as the principal law maker.ll Laws
dealing with matters of public policy or public resources are regarded as
bemg properly promulgated by the Parliaments,12 while the courts apply
statutory and common law to new situations and fill in the gaps. The
supremacy of the Parliamentary law making function is especially apparent
m the area of natural resources law which, being concerned with the
allocahon of nghts to exploit publicly owned resources and to use common
reso~rces, .is almost entirely statutory.13 By contrast, in franchise agreeInents
publIc polIcy on resource development is determined on a project by project
baSIS through pnvate negotiations, with the completed agreement, in
contractual form and language,14 being presented to the Parliament for
statutory ratification.

Model agreements or clauses - the second of alto's categories - have the
advantage of publicising and standardising investment conditions, as well as
reducing the transaction costs of negotiations. s Although model agreements
and clauses have been widely used as the basis for negotiation of investment
agreements in the petroleum sector, ill Indonesia, France, The Netherlands
and Italy, it does not appear that serious consideration has been given to
their use in Australia. The role of the model agreements in the regulatory
framework of mining has been described as follows in a recent World Bank
review:
The draft model agreement represents only the government's first position
with respect to a prospective investor. Some provisions are left blank, for
example work obligations, and the government may well want to indicate
flexibility with regard to non-critical provisions. Negotiating on a familiar
model rather than company drafts is the most efficient use of scarce qualified
government staff. No matter how many clauses are ultimately altered in
negotiations, agreements reached from a model will all be similar which makes
them easier to administer and monitor than diverse one-off contracts. 6

A fourth category can be added to those outlined above: that to which
Crommelin refers as the 'negotiated statutory model'. In this case, all the
provisions of the negotiated agreement are included as sections of a special
Act of Parliament rather than being contained in a schedule to the Act which
is given statutory ratification. Such agreements fall within the category
described earlier as 'project oriented development legislation'? In fact, the
use of project specific legislation to establish resource development projects
preceded the adoption of the ratified agreement model in Australia and some
early mines were established by this means. S While there does not seem to
be any movement towards the revival of this form of regulation in the
mining sector, the ratification Acts of some recent franchise agreements9 have
been more inclusive than those in the older agreements. Nevertheless, even
in these agreements by far the greater bulk of the substantive provisions are
still found in the ratified schedule. IO
S

6

7

8
9

10

T Waelde 'Innovations in petroleum and mining licensing' in International Bar
Association Section on Energy and Natural Resources Law Energy and Natural
Resources Law '92 Graham & Trotman and International Bar Association London
1992 at 406.
World Bank 'Strategy for African mining' World Bank Mining Unit, Industry and
Energy Division, Technical Paper No 181 Africa Technical Department Series
Washington DC 1992 at 26.
See Chapter 3 'Defining mining agreements' at the section entitled 'Project
oriented development legislation' p 13.
For example: the Mareeba to Chillagoe Railway Act 1897 (Qld) and the Monnt Lyell
Company's Leases Act 1893 (Tas) (57 Vie - private).
For example: The Hellyer Mine Agreement Ratification Act 1987 (Tas).
Crommelin above note 1. at 348-9.
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The ad hoc agreement model is clearly advantageous when the rules of
general application have not yet been established. In the infant stages of the
m~dern mInIng Industry In the post-war years, the need to enact legislation
sUIted to the regulation of a series of large, long term projects was not yet
recog~Ised and the draftmg of such legislation would have presented
comphcahons to State governments intent on encouraging economic development. In the absence of a suitable legislative regime for the development of
large scale projects durmg the period of rapid growth in the mining sector in
the 1950s and 19605, State governments turned to the negotiated agreement
model rather than drafting new mining Acts or substantially amending the
eXIsting ones.
At. the beginning of the 21st century, following several decades of
expenence m the use of franchise agreements by governments across the
natIOn, the situation is fundamentally different. The agreements are now so
numerous and have been used for such an extended period that it would not
be a difficult task to distill standard and commonplace elements which can
be incorporated in the general mining laws 1S It should also be possible to
Idenhfy those aspects of the State-developer relationship which can be dealt
WIth 111 the legIslatIOn and those which, in the interests of flexibility, should
11

12
13

14
15

State Government Insurance Commission v Trigwell (1978) 142 CLR 617· G Carney
'Separation. of powers in the Westminster System' (1994) 8 Legislativ~ Studies 59
at 59-60; SIr G Brennan 'Courts, democracy and the law' (1991) 65 ALR 32; 0
PhtllJps and P Jackson Constitutional and Administrative Law (7th ed) Sweet &
Maxwell Cambridge 1987 at 11.
See R Tomasic 'Towards a theory of legislation: some conceptual obstacles' [1985]
Statute Law Review 84 at 84.
G Bates Environmental Law in Australia (4th ed) Butterworths Sydney 1995 at 6
Crommelin above note 1 at 348-9.
.
Waelde above note 5 at 407.
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continue to be determined by negotiation.1 6 The mining legislation could be
amended to include provisions dealing with areas in which the franchise
agreements typically displace the generally applicable statutes: the fiscal
regime; exercise of administrative discretion; the size and duration of the
mining tenement; and environmental protection)7

flexibility o~ tenure'.22 A mining enterprise (whether existing or proposed)
wIll. bc a special mining enterprise' (SME) if it is of major economic
sIgmfIcance to the State23 and the Minister and the company have entered
mto an agreemcnt, ratified by the Governor, for the exercise of powers under
Pt SA and the grant of appropriate mining tenements 24 The Minister may
excmpt an SME from any proVISIOn of the Act25 or modify a requirement of
the Act as It relates to the enterprise. 26 Thc exemption or modification can
relate to a range of specified matters of the kind which are typically dealt
WIth In Indentures: pegglng ou: ~equlfements;27 maximum area of the mining
tenement;28 the tenu of the mInIng tenement;29 term of and procedures for
renewal;30 the rates of royalty31 and rental payable;32 and any other
prescnbed reqUIrement of the Mining Act 1971.33 An exemption or
modIfIcatIon cannot be luade in relation to the native title and proviSions in
Pt 9B of the Mining Act 1971 and may not be granted or made in such a way
as to dIscrnmnate ,agmnst hol~~rs ~f n~tive title,34 The Minister can vary or
revoke an exemptIon or modIfIcatIon In accordance with the terms of the
agreem~nt; ,any exemp~on or modification and any subsequent variation or
revocahon IS to be pubhshed in the Gazette. 35

Such an approach has been taken in the UK and Norway where general
legislation has replaced the contractual model which was previously the
principal means of regulating government-industry relations in the oil and
gas industry. As Waelde comments, this kind of arrangement works well in a
context where government and industry consult regularly and 'the industry
has learnt to have some reasonable confidence in the government's moderate
use of its legislative powers' .18 Another option to be considered in the
Australian context is the drafting of model agreements or model clauses
which could be attached as Schedules to the general mining legislation. The
model agreement Of clauses would provide a starting point for negotiations,
with room for details to be altered to suit the circumstances of any particular
project.
To date, however, the relationship between the general mining laws and
the negotiated franchise agrecments has received little attention. As Professor
Crommelin observes:
The unique qualities of the regimes established by State Agreements have
overshadowed their relationship with the general law... State Agreements
cannot be created or maintained in isolation. Their place within the broader
legal framework of the State or Territory remains a critical, but neglected,
issue.1 9

The question has been largely ignored in the comprehensive revisions of
the State mining, resource development and environmental protection
legislation which have occurred since the mid-1980s. Nevertheless, recognition
of the role of franchise agreements in the mining law framework is
demonstrated by the 1995 amendments to the SA Mining Act 1971. A new Pt
8A20 was inserted into that Act,21 with the object of facilitating 'the
establishment, development or expansion of mining enterprises of major
significance to the economy of [the] State by allowing greater security and

As long ago as the 1960s, the Commonwealth was considering the
enactment of a umform nahonal mining code based largely on the provisions
of existing State Mining Acts. A .uniform code was seen as offering the
potenhal to elImmate the dIVerSIty m matters of detail under State laws and
as forming the basis of a national policy on mining and minerals
processing.3 6 More than 30 years on, there is still no national code and with
almost 20 onshore mining regimes governing minerals and petroleum, the
dIfferences m detaIl abound. 37 Moreover, while the idea of a national mining
code is raised from time to time,38 there has been little public discussion of a
22
23
24

25
26

27
28
29

16
17
18
19
20
21

M Crommelin 'An overview of the effect of open-cut mining on resources law' in
Centre for Commercial and Resources Law Open-Cut Mining Environmental Law
and Policy University of Western Australia and Murdoch University 1991 at 14-6,
T Waelde 'Investment policies and investment promotion in the mineral
industries' (1991) 6 ICSTD Review 94 at 104.
Waelde above note 5 at 407,
Crommelin above note 1 at 348~9,
Entitled 'Special Mining Enterprises',
The new Part was inserted by the Mining (Special Enterprises) Amendment Act 1995
(SA) No 41 of 1995.
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31
32
33
34

35

36
37
38

Mining Act J 971 (SA) s 56A.
Above note 22, s 56B(1 )(b).
Above note 22, s 56B(1)(c).
Above note 22, s 56C(1)(a).
Above note 22, s 56C(1)(b).
Above note 22, s 56C(2)(a).
Above note 22, s 56C(2)(b).
Above note 22, s 56C(2)(c).
Above note 22, s 56C(2)(d).
Above note 22, s 56C(2)(e).
Above note 22, s 56C(2)(f).
Above note 22, s 56C(2)(g).
Above note 22, ss 56C(2)(g) and 56C(4).
Above note 22, ss 56C(5) and 56C(6).
L Ll~yd The S?lIrces a,nd Development of Australian Mining Law unpublished PhD
TheSIS AustralIan NatIOnal University Canberra 1966 at 634,
J R Forbcs A common mining code: is it needed?' in Australian Mining and
Petroleum Law Association Ud, above note 1 at 165,
I,n its ,1991 report, the, Industry Commission stated that the 'unco-ordinated
mconsIstent, and sometImes outdated confusion' of mining regulations imposed
J
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national scheme and significant industry or government support for one is
not apparent. 39

State Cabinet to authorise projects substantially reduced public scrutiny of
major development projects and Increased the potential for secret deals.42

Even so, it is recognised that efforts should be made to ensure that there
are not too many irrelevant differences between the States and that
consistency in the principles underlying the various State Acts is achieved
where possible. The franchise agreements demonstrate the issues on which,
for any particular project, the State and the developer regarded it as
necessary or desirable to operate outside the scope of the general State
mining and other laws. In highlighting those aspects on which the parties
decided to supplant the existing statutory provisions, the mining agreements
provide a useful guide to the common elements which could be included in
complementary legislation adopted by the States and the Commonwealth to
regulate major projects. 40 In particular, the franchise agreements generally
override the administrative discretion in relation to the granting and renewal
of mineral titles which infuses the general mining legislation. Since allowing
a wide scope for administrative discretion is out of place in major projects
which demand 'clarity, predictability and minimisation of bureaucratic
decision making', this factor is one on which a harmonised approach needs
to be pursued. 41

Nevertheless, the fact remains that the process by which agreements are
submItted for legislative ratification differs markedly from the procedures
typIcally followed In the enactment of legislation. At the precontractual stage,
m makmg a umlateral deCISIOn about with whom it will negotiate and on
:-rhat terms, the government exercises a very broad discretion, which enables
It to pursue a wide range of regulatory policies.43 In the absence of domestic
laws governing this process, the government 'enjoys almost unfettered
freedom and total immunity from judicial review'.44 As Daintith points out,
the freedom and dIscrelIon of the government in establishing schemes of
regulation by agreement IS far greater 'than it could reasonably hope to
possess as the operator of a statutory scheme under· powers conferred by
Parliament'.45 The actual negotiating is done by the proponents of the project
and senior advisors in the relevant government departments, without public
reVIew or an opportumty for comment being offered to other interested
parties. 46 The negotiations largely occur behind the scenes and are over by
the lIme the agreement IS presented to Parliament for ratification, with the
consequence. that there is no opportunity for detailed scrutiny of the
agreement eIther by the public or by the legislature. The agreement as
negotIated between the State and the project proponent away from the public
VIew IS then presented to the State Parliament largely as a fait accompli the
deal having already been done.47
'

Transparency and accountability in the negotiation process
Bringing the negotiated agreement before the State Parliament for ratification
in itself injects a degree of transparency into the process by which it is given
legal effect. Ratification by the State or Territory government proVides an
opportunity, albeit restricted, for public scrutiny and open debate of the deal
struck with the developer. Parliamentary ratification may, in fact, provide a
greater degree of openness than is possible under alternative regulatory
models, such as fast track legislation. For example, it has been argued that
the effect of 1981 amendments to Queensland's State Development and Public
Works Organisation Act 1971 introducing fast track procedures enabling the

In this respect the franchise agreements differ from other legislation48
WhICh IS exhaushvely debated, scrutinised and most likely amended on its
passage through the Houses of Parliament. With franchise agreements, the
agreement presented to Parliament usually represents the precise balance of
mterests struck in sometimes lengthy negotiations and any attempt to make
changes wIll alter what may be a finely poised balance. Not infrequently, the
negotIated agreement IS presented to Parliament as requiring urgent

42
38-Continued
by State and Territory governments represented 'a major impediment to the
efficient develorment of mining and minerals in Australia' and called for
consideration 0 a co-ordinated review of the various mining Acts 'to promote
consistency between States/Territories where this would be in the interests of the
nation as a whole'. See Australian Industry Commission Mining and Minerals
Processing in Australia: Overvicw, Findings and Recommcndations Volume 1 - Report
Australian Government Publishing Service, Canberra 1991 at xxxii and xxxiii,
section 6.7.
39 See) R Forbes 'A national onshore code: any takers?' (1997) 16 AMPL) 21 at
21-2; J R Forbes in Australian Mining and Petroleum Law Association Ltd above
note 37 at 182.
40 See M Hunt 'Principles of a common mining code' in Australian Mining and
Petroleum Law Association Ltd above note 1 at 196.
41 Waelde above note 17 at 104.
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R Fitzgerald From 1915 to the early 1980s: A History of Queensland University of
Queensland Press Brisbane 1984 at 395.
T Daintith 'Regulation by contract: the new prerogative' (1979) Current Legal
Problems 41 at 52.
Daintith above note 43 at 59.
Daintith above note 43 at 59.
The kinds of intereste~ parties which are often permitted to participate under
reg~lato~y proc~dures mclude: landowners and residents in the vicinity of the
project sl~e, envlronmental groups, and local or Commonwealth government: see
Crommelin above note 16 at 14-15
Cromme1in above note 16 at 14. .
For legi~lation ~ith a .significant economic impact it is now common practice to
release Issues/ dISCusslC:;m papers over a period of years before the draft Bill is
prod.uced. The draft BIll - referred to as an exposure draft - is released for
publIc comment ~d~ following consideration of comments received, the Bill in
an amended form IS mtroduced to the Parliament.
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ratification, at the risk of otherwise losing the project entirely. Members of
Parliament are informed that if approval is not forthcoming immediately to
the agreement exactly in the form presented to them, there is a real risk of
the project being lost. As Crommelin comments, when. dealmg WIth an
agreement presented for ratification, the choice of the legIslature IS usually
limited to 'take it or leave il'.49

example is the project which was proposed by the Clutha Development
Company in NSW in the early 1970s. 54

Frequently, the ratifying legislation is 'pushed at high speed through the
Parliament without even a modicum of public scrutiny/,50 Numerous
references are found in Hansards of the State Parliaments to instances of the
ratification legislation being rushed through the parliamentary process while
everything else is put aside. Typical are the comments of Mrs Milne, the then
leader of the Green Party in the Tasmanian House of Assembly, m relation to
the introduction to the lower House of the Iron Ore (Savage RIVer)
Arrangements Bill 1996. The Bill dealt with arrangements for the transfer of
the Savage River mine established under the Iron Ore (Savage RIVer)
Agreement Ratification Act 1965 (Tas) from Pickands Mather Internallonal to
Australian Bulk Minerals. It was introduced to the House around 9 pm on
26 November 1996 and members of the Opposition parties were given a
15 minute briefing prior to the commencement of the parliamentary sittings
on the following day. On 28 November 1996, all other business of the House
of Assembly was suspended so that the second reading of the Bill could be
brought before the Parliament.
Such instances are far from isolated. The Central Queensland Coal Associates
Agreement Act 1968 (Qld) was introduced into the Queensland Parliament by
Premier J Bjelke-Petersen on 3 December 1968 followmg fIve years of
negotiations with the project developers. The Premier declared that members
of parliament would be given one week to study the BIll before It proceeded
to the Second Reading and Committee stages. 51 The Aurukun ASSOCIates
Agreement Act 1975 (Qld) was reportedly rushed through thc State Parliament
in December 1975 without amendment in only three hours, against the strong
opposition of the Aboriginal community and the Presbyterian church which
ran the mission over which mining leases were being granted. 52 When the
Diamond (Ashton Joint Venture) Agreement Act 1981 (WA) was passing through
the WA Parliament, the then Premier, Mr Charles Court made it clear that
the terms of the agreement were a matter between the government and the
Ashton Joint Venture which he did not want Parliament to debate.
Parliament was expected to ratify the agreement but not amend it. 53 Another

49
50

51

52

53

Crommelin above note 16 at 14-5.
K Tarlo 'Editorial comment - Queensland' (1986) 3 EPL) 187 at 189.
Queensland Hansard Legislative Assembly 3 December 1968 per Hon J BjelkePetersen at 1977 and Mr Houston at 1982.
Fitzgerald above note 42 at 314.
House of Assembly Western Australia Parliamentary Debates Hansard 25 August
1981 at 3293 and 4543-4.
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Following several months of private negotiations between the State
Government and the company, the Clutha Development Pty Ltd Agreement Bill
1970 (NSW) came before Parliament on 24 November 1970 and was assented
to, after only two hours of parliamentary debate. Subsequent events are
described by Mercer:
The Cll/tlta Development Pty Lld Agreement Act 1970 (NSW) itself was
unavailable to the public for over two months and even then was only made
public one day before the Agreement was signed. The Act subsequently
became the target of fierce public opposition tllroughout 1971 ... Amenity
arguments were paramount, but there were also other pressing concerns: the
exh'eme secrecy of the negotiations between the government and the company
and the lack of informed debate over the legislation; foreign domination; the
private ownership of a railway system ... The issue was deemed to be serious
enough to warrant a Commonwealth Government inquiry, and in 1971 the
Senate Standing Committee on the Social Environment produced its report:
Possible Pollution of the Environment by the Clutha Project. All these factors, and
the strength of the public reaction, combilled Witll market uncertainty for
export coal, resulted in the Clutha company withdrawing from the planned
project ill February 1972. 55

All of the above points to the need for regulation of the process by which
franchise agreements are negotiated. Negotiations need to be made more
transparent, through procedures which open them to a greater degree of
scrutiny and public participation. 56 Matters which could be addressed in
legislation regulating the negotiation of franchise agreements are: the
situations when such agreements may be used by the State; the procedures to
be followed in negotiation including avenues of appeal; the parties who are
to conduct the negotiations on behalf of the State; processes for review of the
agreement before it is presented to Parliament for ratification; and means of
obtaining input from the public and interested parties, including environmental non-governlnent organisations, at an appropriate stage in the negotiations.
The opportunity for public scrutiny and the hearing of objections to the
project either during the negotiation process or at the time the completed
agreement is brought to Parliament for ratification must be real and effective.
54

55
56

Cluth~

Devel?pment Company was a foreigp company controlled by Daniel
Ludwlg, . whIcn ha~ prop~sed a $150 mIllion development involving the
constructIOn of a pnvate raIlway from 10 company mmes in the Burragorang
Valley to a l.arge dump at Madden's Plains and then down a conveyor belt
across the pIcturesque Illawarra escarpment to a two kilometre pier to be
constructed on the coast between Sydney and Wollongong: D Mercer A Question
of Balance: Natural Resources Conflict Issues in Australia (2nd ed) Federation Press
Sydney 1995 at 242 (citing J Hagan 'Clutha: the politics of pollution' in
R Dcmpsey (ed) The Politics of Finding Out: Environmental Problems in Australia
Cheshire Melbourne 1974).
Mercer above note 54 at 242.
Crorrunelin above note 16 at 14-6.
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At present, many franchise agreements provide for amendments agreed
between the parties to be tabled in Parliament for up to 14 sitting days, with
the amendments taking effect only if they have not been disallowed by a
resolution of either House of Parliament during that time. 57 In contrast, there
is no minimum period during which the original agreement must lie before
the State legislature for deliberation and nothing to prevent the recurrence of
the 'ambush' scenarios or midnight sittings which have been described by
members of State Parliaments.

chise agreements. These include: Milirrpum v Nabalco Pty Ltd;64 Corporation of

Some guidance as to how the statutory regulation of mining agreement
negotiation could be achieved is found in the Environment Protection and
Biodiversity Conservation Act 1999 (Cth). Part 5 of that Act establIshes
procedures to be followed by the Commonwealth in entering into a bilateral
agreement with a State or Territory in relation to certain environmental
matters.58 Notice of the intention to develop a draft bilateral agreement must
be given by the Commonwealth Environment Minister as soon as practicable
after the process has commenced,59 the completed draft must be published
and it must be made available for public comment before it is signed. 60 The
Minister cannot enter into the agreement until public comments on the draft
have been considered. 6! As soon as practicable after entering into a bilateral
agreement, the Minister is required to publish the agreement, a statement of
the Minister's reasons for entering into it and a report on the comments
received on the previously published draft of the agreement. 62

the Director of Aboriginal and Islanders Advancement v Peinleinna;65 Wile Peoples v
Queensland;66 and Western Australia v Ward.67
The need to protect the rights of indigenous peoples in their traditional
lands, to ensure that they are consulted prior to commencement of
exploration or exploitation, and that they share in the benefits of development has been recognised in numerous international instruments. 68 Among
these are: the International Labor Organisation's 1989 Convention Concerning
Indigenous and Tribal Peoples in Independent countries;69 the Rio Declaration on Environment and Developlnent;70 the Convention on Conservation
of Biological Diversity;71 Agenda 21;72 and the United Nations 1993 Draft
Declaration on the Rights of Indigenous Peoples. 73 These agreements
represent a consensus:
... that indigenous peoples have distinct collective rights, such as rights to land
and natural resources, cultural integrity, environmental security, and control
over their own development?4

64

65
66

67
68

Integration of State-developer mining agreements with native title
mining negotiations
Recent decades have seen a growing awareness of the sodo-cultural impacts
of mining and a recognition of the potential for conflict arising out of the
juxtaposition of major mining and minerals processing projects and indig~n
ous communities living on their traditional lands. 63 The history of AustralIan
mining abounds with examples of conflicts caused by a failure to
accommodate the interests of the indigenous people with those of mining
companies, as attested by the string of cases initiated by Aboriginal
communities challenging the legitimacy of projects established under fran-

69

70

Rio Declaration on Environment and Development 14 June 1992, (1992) 31 ILM
881, Principle 22.

71
57
58

59
60
61

62
63

Roxby Downs Indenture, cl 56; Hellyer Mine Agceement, cll 42(2) and 42(3). Note
that in the Roxby Downs Indenture, the penod 1S 12 days: cll 56(2) and 56(3).
Environmental Protection and Biodiversity Conservation Act 1999 (Cth), ss 44 and 45.
EPBCA s 45(3).
EPBCA s 49A(a).
EPBCA s 49A(b).
EPBCA s 45(4).
Waelde above note 5 at 405-6; G Prmg, J Otto and K Nmto 'Tr~nds ill
international environmental law affectmg the mmerals mdustry (Part 1I) (1999)
17 JENRL 151 at 175-7.
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I1972-73] ALR 65. MiIirrpum has been overruled by the High Court's decision in
Mabo v Queensland (No 2) (1992) 175 CLR l.
(1978) 52 ALJR 286.
(1996) 141 ALR 129; 187 CLR l.
(2000) 170 ALR 159.
For a listing of agreements on the rights of indigenous peoples, see P Havemann
'Twentieth century public international law and indigenous peoples' in P
Havemann (ed) Indigenous Peoples' Rights Oxford University Press Oxford 1999 at
18-2l.
'Convention concenling indigenous and tribal peoples in independent cOlllltries'
adopted by the General Conference of the ·International Labor Organisation
Geneva 27 June 1989, ILO Convention No 169; (1989) 2 ILM 1382.
Principle 22 of the Rio Declaration states
Indigenous peoples and their communities and other local commllllities have
a vital role in environmental management and development because of their
knowledge and traditional practices. States should recognise and duly support
their identity, culture and interests and enable their effective participation in
the achievement of sustainable development'.

72

73
74

United Nations Convention on Biological Diversity (1992) 31 ILM 818; [19931 ATS No
32, art 8(j).
Chapter 26, 'Agenda 21' adopted by the United Nations Conference on
Environment and Development 13 June 1992, UN Doc A/CONF 151/26 (Vol 3)
1992 Annex 2 at 16.
UN Commission on Human Rights Subcommission on Prevention of Discrimination and Protection of Minorities, Resolution 1994/45 26 August 1994 UN Doc
E/CN 4/1995/2, E/CN 4Sub 2/1994/56 at 105 (1994).
R Barsh 'Indigenous peoples in the 19905: from object to subject of international
law?' (1994) 7 Harvard Human Rights J 33 at 43-44; see also R Barsh 'The
challenge of indigenous self-determination (1993) 26 U Mich J L Ref 227;
L Breckenridge 'Protection of biological and cultural diversity: emerging recog-
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According to Anaya, the principles set out in these agreements in relation
to indigenous land and resource rights 'have made their way not just into
conventional law but also customary law',75

Panguna mine in 1989 and the termination of mining operations.?7 A
permanent ceasefire was declared in April 1998, but it is unlikely that the
mine will ever re-open and improbable that it will ever resume production
under the ownership of Bougainville Copper Lld or Rio Tinto Lld.?8

Aside from strictly legal obligations, as a practical matter the involvement
of affected indigenous communities at the stage when mining agreements are
being negotiated and ensuring the local community's support for the project
established under it are now considered to be crucial prerequisites for the
success of any major, long term venture. Preparation of a sodo-cultural
impact statement to identify the effects of the project,76 and establishing
structures which enable community and citizen participation are among the
well accepted means of forging positive relations with local communities. As
has been demonstrated by the events at the Bougainville and Ok Tedi mines
in Papua New Guinea, failure to adequately consult with and involve the
local indigenous population creates risks which may adversely affect the
viability of the project or its longevity. In the worst case, unresolved tensions
may lead to acts of violence against the mine and, as occurred on
Bougainville, civil war, forcing the closure of the mine and cessation of
operations.
Mining commenced at Panguna on the island of Bougainville in April 1972
under the original Bougainville Copper Agreement of 1967 between
Bougainville Copper Pty Lld and the administration of the Territory of PNG.
The agreement was renegotiated in 1974 soon after PNG achieved selfgovernance, providing for a better financial return and greater control over
the project by PNG. While the Mining (Bougainville Copper Agreement) Act
1974 (PNG) was viewed as progressive at the time, it still failed to
adequately address the local community's fundamental and long standing
concerns about the impact of the mine on their traditional lands and way of
life. Dissatisfaction with conditions under the renegotiated agreement boiled
over in the early 1980s and led to the formation of a secessionist movement
on Bougainville. Armed conflict ensued, with the Bougainville Revolutionary
Army attacking the Panguna mine and workers and engaging in armed
conflict with PNG government troops. The result was the closure of the

Of the lessons to be drawn from the Bougainville experience, one which
must be heeded by any mining company establishing a mine in a remote
area is that the support and involvement of the local community from the
earliest stage of the project is essential if the risk of later disruption is to be
minimised. Even where relations do not disintegrate to the extent witnessed
on Bougainville, dissatisfaction by the local community over aspects of the
project which disrupt their traditional way of life may culminate in
protracted litigation over many years, further worsening relations between
the community and the developer.?9 On the other hand, sensitive management of relations with the local community and consultation with community
representatives in agreement negotiations can increase the likelihood that
projects will survive even in difficult socio-political contexts. BO
As a general rule, Australian Aboriginal communities are not opposed to
exploration and mining per se, but object to exclusion from decisions about
the control and use of their traditional lands. They seek co-operative
engagement with mining companies, such that participation in negotiations
with project developers and governments to achieve agreed outcomes has
been strongly supported by Aboriginal communities throughout Australia.
The negotiation process is seen as addressing the need for Aboriginal
involvement in decision-making about developments proposed for traditional

77

the

78
79

74-Continucd
nition of local community rights in ecosystems under international environmental
law' (1992) 59 Teml L Rev 735; H Rosenbaum and M Krockenberger, Aush'alian
Conservation Foundation Report on the lmpads of the Ok Tedi Mine in Papua New
Guinea 1993; H G White 'Including local communities in the negotiation of
mining agreements: the Ok Tedi example' (1995) 8 Transnational Lawyer 303.
75 S Anaya indigenous Peoples in internati01'wl Law Oxford University Press New York
1996 at 107.
76 For examples, see A Holden and C O'Faircheallaigh The Economic and Social
Impact of Silica Mining at Cape Flattery on the Guugu Yimidhirr at Hope Vale
Grilfith University Brisbane 1991; A Holden and C O'Faircheallaigh Mapoon
People and the Skardon Kaolin Project: An Economic and Social Impact Assessment
Griffith University Brisbane 1995.
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history of the Bougainville mine, see P Quodling Bougainville: the Mine and
Independent Studies Sydney 1991 and Australian
Parliamentary Delegation to Bongainville Botlgainville: A Pacific Solution
Australian Govenunent Printing Service, Canberra 1994.
1 Howarth 'Rio ready to give up Bougainville' Australian Financial Review 10
March 2000 at 60.
Examples are the litigation brought by the Ok Tedi landowners against BHP and
Ok Tedi Mining Lld: Dagi v Broken Hill Proprietary Co Lld [1997] 1 VR 428. See
S Lee 'The Ok Tedi River: Papua New Guinea or the parish of St Mary le Bow
in the ward of cheap?' (1997) 71 ALl 602; White above note 74. Another example
of environmental litigation is the case brought by Nauru against Australia in the
International Court of Justice to obtain compensation for the environmental
degradation caused by the exploitation of the island's phosphate deposits while
it was in Australian trusteeship. See 'Agreement for the settlement of the case in
the International Court of Justice conceming certain phosphate lands in Nauru'
(1993) 32 ILM 1474; C G Weeramantry Na"ra: Environmental Damage under
International Trusteeship Oxford University Press Melbourne 1992; A Anghie 'The
heart of my home: colonialism, environmental damage, and the Nauru case'
(1993) 34 Harv Int'l L ) 445.
Waelde above note 5 at 405. See also C Hunt 'Challenges facing resource
development: implications for lawyers' (21) Fordham lntl L J 503 at 514.
For

so

Cl

People Centre for
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lands as well as providing an opportunity to share in the financial and other
benefits which flow from development.
Statutory provisions conferring rights to negotiate in relation to mineral
exploration and exploitation81 are seen as creating an opportunity to achieve
workable and lastiog agreements between the government, project proponents
and iodigenous inhabitants of the area. 82 Although the relevant statutory
provisions are fairly detailed, they do not acknowledge and make no
reference to State-developer miniog agreements, even though such agreements are still beiog actively used throughout much of Australia. If the
statutory right to negotiate procedures are to succeed in achieviog satisfactory outcomes, attention needs to be given to reconciling Aboriginal miniog
agreements with the agreements between governments and project developers. Not only does the relationship between ratified franchise agreements and Aboriginal mining agreements need to be clarified, but further
consideration needs to be given to the contents of the different types of
agreements and the procedures by which negotiated outcomes are achieved.
Franchise agreements, if appropriately ratified, have legislative effect and
typically override numerous provisions in the generally applicable State or
Territory legislation. It is important to ensure that ratified franchise
agreements do not exclude the operation of statutory rights to negotiate
extended to Aboriginal communities. This has been recognised in the
provisions of Pt 8A of the South Australian Mining Act 1971 (SA), which
enables mining projects to be declared 'special mioing enterprises'. Although
numerous provisions of the Mining Act 1971 (SA) can be excluded or
modified in relation to a special mining enterprise, Pt 9B of the Act, dealing
with mining on native title land and Aboriginal mining agreements, cannot
be subject to any exemption or modification.
Another point of divergence is the stage at which the negotiation process
is put in train. For State-developer luining agreements, negotiation commences once a luajor resource deposit has been discovered. None have been
negotiated at the exploration stage although in some cases they have been
concluded prior to the completion of feasibility studies and the decision to
proceed with development. 83 By contrast, the statutory provisions conferring
rights to negotiate on Aboriginal communities envisage the completion of

81

82
83

Under the Native Title Act 1993 (Oh), Pt 2, Div 3, Subdiv P; the Aboriginal Land
Rights (Northern Territory) Act 1.976, Part N; Mineral Resources Development Act
1989 (Qld), Parts 12-18; Aboriginal Land Rights Act 1983 (NSW), s 45; Pitjantjatjara
Land Rights Act 1981 (SA).
R Bart]ett Nnhve Title in Australia Butterworths Sydney 2000 at 468.
M Crommelin A new era of concessions? The govermnent agreement in
Australia' in International Energy Law International Bar Association (Section on
Energy and Natural Resources Law) New York 1984 at 693 at 696.
J
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Aboriginal mining agreements at a much earlier stage exploration licence is sought.

at the time the

The Aboriginal Land Rights (Northern Territory) Act 1976 (NT) (ALRNTA)
ongmally allowed the Aboriginal landowners, through the Land Council, to
gIve or WIthhold their consent both at the stage when the exploration permit
was bemg sought as well as when the mioing lease was being granted. The
Act was amended m 1987 (by the Aboriginal Land Rights (Northern Territory)
Amendment (No 3) Act 1987 (Oh» to remove the possibility of disjunctive
agreements by provldmg that consent is required only when an application is
made for an exploration licence io respect of Aboriginal land. The Land
CounCIl IS free eIther to consent to a proposal for exploration and subsequent
mmmg or to reject It. 84 If the Land Council refuses to consent to the grant of
an explorah~n hcence, no further applications can, be made except in
accordance WIth s 48 of the Act - this is the so called 'veto'. However, once
consent has been given to exploration, on agreed terms and conditions, no
further consent is required if the developer decides to proceed to the mining
stage .. All agreements entered into under the ALRNTA are conjunctive,
reqmrmg Land Councils to negotiate the terms and conditions on which
mining will (or may) occur at the same time as they give permission for
exploration on theIr land. S5 In Northern Territory v Northern Land Council86 the
Northern Territory Supreme Court confirmed that disjunctive agreements are
no longer pOSSIble .under the ALRNTA; consent cannot be given on terms
whIch would set aSIde and overnde the provisions of Pt IV of the Act, sioce
It establIshes a comprehensive regime governing the negotiation process. The
dIfficultIes caused by conjunctive agreements has been described by the
Central Land Council:
A~~ough

the overwhelming majority of exploration activity does not result in
... all aspects of possible mining activities must be addressed at the
time the consent to exploration is being considered by the traditional
Aboriginal land-owners.87
~mmg,

. As originally enacted, the Native Title Act 1993 (Oh) (NTA) also conferred
nghts to negotIate both at the stage when an exploration title was sought
and when applIcatIOn was made for a mining lease. Followiog amendment in
1998, the one-off right to negotiate applies to 'the creation of a right to mine,
whether by the grant of a mining lease or otherwise' or the 'variation of such

84
85

ALRNTA s 42.
AL~TA

ss 45, 46; see also P Kauffman Wile, Mining and Aborigines Allen &

Unwm Sydney 1998 at 22.
86
87

(1992) ALR 81; 81 NTR l.
Central. Land Co~ncil Submission to industries Commission inquiry into Mining and
Processmg Industnes Central Land Council Alice Springs 1990 at 5.
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a right, to extend the area to which it relates'.SS Negotiation is to take place
before the granting of the relevant mining interest. 89

available, such as confirmation of the existence of the deposit, its extent and
the economic feasibility of mining. However, the right to negotiate provisions
of the Native Title Act 1993 (Cth), while not imposing time limits within
which future act negotiations must be completed, establish time frames which
have the potential to be used to constrain the negotiation process. The NTA
right to negotiate process commences when the Govenunent issues a notice
under s 29 of the NTA of its intention to do the future act, that is, to grant
the relevant mining tenement. Having embarked on negotiations, if no
agreement has been reached within six months after the notification date and
provided the parties have been negotiating in good faith, any of the parties
can apply to the arbitral body, the National Native Title Tribunal (NNTT),
for a determination,94 The NNTT can make a determination that the act is to
be done, with or without conditions binding on the parties,95 or that it is not
to be done. 96 If the National Native Title Tribunal (NNTT) is to make a
determination, it is to take all reasonable steps to make a determination 'as
soon as practicable'.97 If, within six months, the Tribunal has not made a
determination and the parties still have not reached agreement, it must
inform the minister and give an estimate of the further period required. 98 At
any time later than four months after a negotiation party has applied for
determination by the Tribunal, the minister may request the Tribunal to
make a determination within a specified period. 99 If the Tribunal does not
make a determination within the specified period, the minister may make a
determination. lOO The conditions of an agreement or determination take effect
as the terms of a contract between the negotiating parties. 101

Conjunctive agreements of the kind permitted under the NTA and the
ALRNTA have clear advantages from the viewpoint of mining developers.
Having financed successful exploration, the mi~ing compan~es ~ant to be
able to proceed directly to the extraction stage wIthout engagmg m a further
round of negotiations and facing the risk that the Abongmal commuruty,
having consented to exploration, will not also agree to allow mmmg to
commence.90 While conjunctive arrangements are commonly used In the
petroleum industry, they are much less so in the hard rock minerals sector,
precisely because 'of the lack of knowledge as to how future development
Inay occur and the much more variable nature of hard rock deposits',91
Disjunctive agreements, on the other hand, offer the advantage to tl1e
Aboriginal landowners of allowing direct negotiations to. take place at the
mining stage. In its 1991 report,92 the Industry ComrrusslOn found that the
1987 amendments to the Aboriginal Land Rights (NT) Act 1976 were causmg
problems and were a substantial constraint on the n~g?tiating pro~e~s.
Removal of the veto at the mining stage meant that Abongmal commlrnIl1es
were mindful that once they had agreed to permit exploration on their land,
they could not then later prevent mining but were limited to negotiating the
terms and conditions on which mining would occur. The fact that Abongrnal
communities were required to consider the hnplications of a possible n:i~e at
the same time as deciding whether to permit exploration made for dIfficult
decisions, especially given the lack of information available at the mmmg
stage. The Industry Commission considered that the nght to explore on
Aboriginal land should not be automatically tied to the nght to mme, and
recommended that the parties should be able to deterrrune between
themselves whether the agreem.ents are conjunctive or disjunctive. 93
A problem raised by the need to reach agreement before the exploration
licence is granted is that at such an early stage, when the ex:st~nce of a
mineral deposit is unlikely to have been confirmed, the negollatIOn of an
agreement which will be satisfactory in the long term IS all but lmpossIble.
The detailed provisions of an agreement setting out the parameters of the
relationship between the government, the mining company and. the AbongInal community can only be settled when further mformatIOn becomes

The short time frames applying to the negotiation and determination
phases are clearly intended to reduce the delays which may otherwise occur
in the development of new mining projects. 102 However, the goal of
achieving a rapid settlement should not be pursued too zealously where
large scale, high impact or long tenn projects are concerned. A conjunction of
interests between the mining company and the indigenous community is
essential for the security of the project in the long run. Professor
94
95

NTA
NTA
98 NTA
99 NTA
100 NTA
101 NTA
96
97

88

89

90
91
92
93

Native Title Act 1993 (Cth) (NTA), s 26(1)(c). On the 1998 amendments, see
G Triggs 'Australia's indigenous peoples and international law: vaJJdlty of the

Native Title Amendment Act 1998' (1999) 23 MULR 372 at 409.
NTA, ss 25(1) and 25(2).
Kauffman above note 84 at 22.
Bartlett above note 82 at 464.
Australian Industry Commission above note 38.
Australian Industry Commission above note 38 at 19-20.

324

NTA ss 35(1) and 25(3).
The conditions imposed by the NNTT include conditions relating to access,
compliance with Aboriginal heritage legislation, recruitment and training policies,
cultural awareness programs and establishment of a liaison committee: R -Sartlett,
Native Title in Australia 2000 at 460.

ss 38, 39.
s 36(1).
s 36(3).
s 36(4).
s 36A

s 41.
102 For example, determination of Part A of the Wik and Wik Way Peoples' native
title claim over lands on Cape York which were not the subject of pastoral or
mining leases took 61h years: Wik Peoples v Queensland [20001 FCA 1443 per
Drmnmond J at para 4.
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O'Fairchaellaigh, one of Australia's most experienced negotiators of Aboriginal mining agreements, draws attention to the. importance of e~sunn~ that
the relevant Aboriginal interests are adequately mformed and consulted.

interests of transnational mining companies dudng the era of rapid expansion
of the Australian mining sector in the years following the Second World
War, in the absence of bilateral treaties or ITIultilateral conventions governing
the operation of foreign direct investment. There is still uncertainty as to the
norms of customary international law applying to foreign direct investment
and the latest attempt to devise a comprehensive code on foreign investment
protection - the Multilateral Agreement on Investment - failed, as have
earlier efforts. Nevertheless, during the last few decades, there have been
significant international developments at the bilateral and multilateral levels.
Rather than attempting to ensure the project's security by creating a specific
and detailed enforcement regime which is included within the negotiated
agreement itsel( consideration needs to be given to other means of achieving
the stability sought by the developer and its lenders. Greater consideration
needs to be given to the proviSions of international' investment treaties
particularly those relating to the standard of protection which is to be
extended to foreign investment and the resolution of disputes between
foreign investors and host States.

For the mining company, a major reason for entering int~ negotiations is to
achieve a warranty (from the native title ho~ders and. also In some cases f~om
the Native Title Representative Body) agamst possIble future legal actIOns
which might adversely effect its operations. The value of such warran~y
depends on the extent to which all relevant native title parties ar~ involved m
providing it, and on the degree to which they do so on the basIs of full and
correct knowledge of the implications of the proposed devc1~pn:ent,. of what
they arc providing to the company, and of what they are achIevmg m return.
Otherwise some native title parties may later mount legal challenges on ,the
basis that' they were misled as to the ramifications of the development project
and the agreernent. 103

f

Pressuring the parties to reach agreement or the NNTT to make a
determination within a short period of time, when the depOSIt has not been
proven a~d information about future production is not available, is to risk, an
unsatisfactory long term outcome. The costs and disadvantages of allowmg
consultations and negotiation to take place over a longer peflod need to be
weighed against the reduction in risk which will result if. a properly
negotiated agreement supported by all parties is. achieved. The lImItatIOns of
the short time frames envisaged by the NatIVe TItle Act 1993 (Cth) have been
highlighted by Professor O'Fairchaellaigh in the course of descnbmg a model
for the negotiation of major resource project agreements. developed over a
period of eight years by Cape York Aboriginal commumtIes, the Cape York
Land Council and their expert negotIators.
In principle, the model could be applied [to negotiations tr~ggere? ?y, the
provisions of the Native Title Act 1993 (Cth)], though th~ tll~e limItatIons
imposed by the NTA could cause major problems in applymg It m:J-ess ~hey
were extended by agreement between the parties, or ~nless dlscusslOns
between the developer and native title holders began well ill, advance ?f the
issue of the section 29 [NTA] notices by government. OtherWIse, a maXImum
of only six months would be available for negotiation of a~, agre~ment. E~en
the A1can [negotiation] process, regarded by all the pa~6~Ipants as havmg
moved rapidly and smoothly, took 12 months to complete,

Enhancing security of major resource projects
A significant reason for the use of f~anchise ,a?ree~ents has been to enhance
the security of major projects agamst polItIcal mterference by the State,
thereby reducing the risk assumed by the project developers and theIr
financiers. The negotiated agreement model was adopted to protect the
103 C O'Fairchaellaigh Negotinting Major Project Agreeme,nts: the, 'Cape York lV!-~del'
AIATSIS Research Discussion Paper No 11, AustralIan Institute of Abongmal
and Torres Strait Islander Studies (AIATSIS) Canberra 1999 at 20.
104 O'Fairchaellaigh above note 103 at 8,
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Role of international investment protection agreements
Since many of the projects established under franchise agreements involve
foreign direct investment in negotiating the enforceInent and dispute
settlement mechanisms, States and project developers need to take into
account the measures for protection afforded by bilateral and multilateral
investment protection treaties.105
f

Bilateral investment protection treaties
A striking development in international investment law in recent years has
been the growth in popularity of bilateral investment treaties (BITs) - also
known as investment promotion and protection agreements (IPPAs) - which
establish the standards to be observed by host country governments in
relation to the treatment of investments by foreign individua]s, enterprises
and companies.1 06 The aims of these treaties are:
.. , the promotion of foreign investment; protection of acquired rights;
minimisation of loss and risk in the case of expropriation; and dispute
settlement. With a few exceptions, they include rules on: the right of 'entry'
and the establishment of a company; fair treatment; most favoured nation

105 R Bentham 'The legal clauses in international contracts' in University of Dundee
Centre for Petroleum and Mineral Law Studies Contracts, Dispute Resolution a11d
the UK Petroleum Regime in 1989 Conference Proceedings 1989 University of
Dundee June 1989 at 26.
106 For a detailed overview of the use of bilateral investment treaties and their
substantive contents, see R Dolzcr and M Stevens Bilateral investment Treaties
Martinus Nijhoff Publishers The Hague 1995; and P Muchlinski Multinational
Enterprises and the Law Blackwell Oxford 1995 at 617-39,
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treatment and national treatment; repatriation of capital, profits and other
assets; the conditions applying to expropriation and nationalisation, including
compensation standards, and to losses or damages due to war and revolution;
due process of law~ and dispute settlement through international arbitration.1 07

provide for admission of foreign investors into host countries, the standard of
treatment (national or most favoured nation) to be accorded to foreign
~nvestors, the right to repatriate profits and to reinvest, protection of
Investments against expropriation, the basis for calculating compensation and
the means of settling inveshnent disputes between private investors and
governments and between the governments which are contracting parties to
the agreement. 117

From the signing of the first BIT between the Federal Republic of
Germany and Pakistan in 1959,108 more than 1500 have been concluded
worldwide with more than two thirds of the total coming into existence
during the 1990s.109 More than 160 countries and territories are parties to
BITs, including all the major capital exporting countries and more than 80
developing countries. 110 Initially, bilateral investment protection treaties were
invariably between an industrialised, capital exporting State and a developing, capital importing State; the developed countries have relied on BITs
to ensure protection for their investment while developing countries use them
as part of their strategies to attract foreign direct investment. 1l1 More
recently, both parties have been either developing countries or countries with
economies in transition 112 There are now at least 160 BITs between
developing countries. 1l3 BITs have not been used between industrialised
countries because they are bound by GECD commitments to protect foreign
investment.114 Nevertheless, investment obligations similar to those in the
BITs are also included in the North American Free Trade Agreement
(NAFTA)115 and the European Energy Charter Treaty.116
As the central objective of these agreements is to increase the protection
given to corporations based in capital exporting cotmtries that invest or
conduct business in capital importing countries, the obligations which they
impose fall largely on the importers of capital. The agreements typically

Since 1988, Australia has entered into bilateral investment promotion and
protection agreements (IPPAs) with several major trading parh1ers. 118 With
the exception of the first IPPA with the People's Republic of China,119
Australia's investment promotion and protection agreements are with
countries which are recipients of investment from Australia rather than with
countries which are our major sources of capital. Australi'a's IPPAs are based
on a. model agreeInent and variations from the template are minor. They
provIde for most favoured nation treatment to be extended to foreign
111vestors120 and contain detailed conditions restricting expropriation or
nationalisation of investments by host states and setting out the standard for
compensation payable.121 They also contain provisions for resolution of
disputes between Australia and the host country, between Australian and
host country companies and between an Australian investor and the host
country 122 In every IPPA, investors are provided with access to international
arbitration, whether by the International Centre for Settlement of Investment
Disputes (JCSID) or an ad hoc arbitral tribunal, to resolve disputes without
117 See T McGhie 'Bilateral and multilateral investment treaties' in D Bradlow and

107 N

Schrijvcr Sovereignty Over Natura! Resources Cambridge University Press

Cambridge UK 1998 at 19l.
108 M Geist 'Toward a general agreement on the regulation of foreign direct
investment' (1995) 26 Law & Policy in International Business 673 at 684.

109 The OEeD estimated that in 1997 there were 1630 bilateral investment treaties :in

118

A Esc~e~ (e~s) L.egal Aspects of Foreign Direct Investment Kluwer The Hague 1999.
Austral!a s fIrst :mvestme~t P!omotion and protection agreement was with the
People s RepublIc of Chma 111 1988: Agreement on Reciprocal Encouragement
and Protection of Investments (1988). See' Australia-China Investment Protection

Treaty' 11 July 1988; (1989) 28 lLM 121. Since then, lPPAs have been signed with
Papua New Gumea (1990), Vietnam (1991), Poland (1991), Hungary (1991),
IndoneSIa (1992), Hong Kong (1993), the Czech Republic (1993), Romania (1993),
Laos (1994), LIthuama (1998), Peru (1995), the Philippines (1995), Argentina
(1995), Clule (1996), IndIa (1999) and Pakistan (1998). Negotiations for the

force: OEeD !v1AI: The Multilateral Agreement on Investment Policy Brief No 2 1997
at 2. United Nations Conference on Trade and Development (UNCTAD) puts the
number at 1513 BITs in force at the end of 1997: Bilateral Investment Treaties in
the Mid-199Gs United Nations New York and Geneva 1998 at iii.
110 See L Henkin, R C Pugh, 0 Schachter and H Smit International Law: Cases and
Materials (3rd ed) West Publishing Co St Paul Mitmesota 1993 at 765; UNCTAD
above note 109 at iii and 10.
111 UNCTAD above note 109 at iii.
112 Geist above note 108 at 684; UNCTAD above note 109 at l.

conclusIOn of. an mvestment. promotJOn and protection agreement have been
commenced WIth Egypt, RUSSIa, Uruguay and the United Arab Emirates.
119 Australia-China Investment Protection Treaty above note 118. For a discussion of
the agreement, see J Mo 'Some aspects of the Aush'alia-China Investment

113 UNCTAD above note 109 at 15.
]]4 UNCTAD above note 109 at l.
115 12 August 1992. Entered it1to force 1 January 1994. For text, see (1992) 32 ILM

120 Agreement between the Government of Australian and the Government of the

605. Chapter 11 of NAFTA contains provisions on foreign investment protection.

116

Energy Charter Treaty 17 December 1994; (1995) 33 ILM 381. Article 26 sets out
the three methods of dispute resolution available to the foreign investor. For
detailed discussion of the Energy Charter Treaty, see T Waelde (ed) The Energy
Charter Treaty: An Easl'-West Gateway for Investment and Trade Kluwer Law
International London 1996.
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Protection Treaty' (1991) 25 J World Trade 43. The People's Republic of China

has ma~e a .substantIal Investment in the mining sector in WA: the Channar iron
ore proJect ill WA, 40 per cent owned by China is one of the PRCs largest
natural resource investments.
'

Independent State of Papua New Gumea for the Promotion and Protection of
Investment.s (1990) (ATS 1991, No 38), Article 4; Agreement between the Government
of Australza and the Government of the Republic of Chile on the Reciprocal Promotion
al1d Protectiol1 of investmel1ts (1996) (ATS 1999, No 37), Article 4.2.
121 Austrafia-PNG, Article 7; Australia-Chile, Article 6.
122 Australia-PNG, Articles 12, 13, 14, 15; Australia-Chile, Articles 9, 10, 11.
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having to first exhaust remedies available in the domestic courts of the host
country,123

?ecember 1998.1 28 In 1992 the World Bank adopted a set of non-binding
Gmdelmes on the Treatment of Foreign Direct Investment' drafted for it by a
group of experts who had reported that the time was not yet opportune for
a binding code.129

To date, Australia has not concluded any BITs with OECD countries such
as the US, Japan, or the UK which are the major providers of foreign direct
investment in the mining sector. In the absence of a universal foreign
investment agreement and following the abandonment of efforts to conclude
a Multilateral Agreement on Investment, the option remains open for
Australia to enter into bilateral agreements with those countries which are
our main sources of investment capital. Bilateral investment treaties aim to
encourage foreign investment by reducing the non-commercial risks faced by
investors.124 Appropriately drafted clauses in bilateral investment agreements
between Australia and the cotmtries which are the principal sources of
foreign direct inveshnent in minerals extraction and processing would go a
considerable distance towards addressing investors' concerns about the
possibility of unilateral action by the State or Federal governments which
may increase the risks to which they are exposed.

Multilateral investment protection treaties and codes
Attempts to formulate a multilateral code or treaty on the standards and
principles governing foreign direct investment have met with mixed success
and have to date failed to produce a broad and comprehensive multilateral
agreement.125 The Draft Code of Conduct on Transnational Corporations
developed through the 1970s and 1980s by the United Nations Commission
on Transnational Corporations126 was never finalised. In 1976, the OECD
adopted a Declaration on International Investment and Multinational
Enterprises127 but recent efforts by the OECD to formulate a Multilateral
Agreement on Investment codifying the rules for the protection of foreign
direct investment, the liberalisation of investment and the settlement of
investment disputes generated heated opposition and were abandoned in
123 For example, the Australia-Chile Agreement, Article 11, provides that if a dispute

betvveen a Contracting Party ana an mvestor of the other Contracting Party
carmot be resolved by consultation within three months of notification, the
investor may submit the dispute to the competent tribw1al of the host country or
to international arbitration by TCSTD or by an ad hoc arbitral tribunal established
under the arbitration rules of the United Nations Commission on International

Trade Law (UNCITRAL).
124 M Sornarajah Law of International Joint Ventures Longman Singapore 1992 at 292.
125 UNCTAD above note 109 at 4.
126 United Nations Commission on Transnational Corporations Draft Code of Conduct
on Transnational Corporations UN Doc E/1990/94 12 June 1990. For discussion see
United Nations Centre on Transnational Corporations The United Nations Code of
Conduct" on Transnational Corporations Graham & Trotman and United Nations
London 1988; and M Sornarajah The International Law on Foreign Investment
Cambridge University Press Cambridge UK 1994.
127 OECD Declaration on International Investment and Multinational Enterprises 21 June

1976; (1976) ILM 967.
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. The singular instance of success in drafting a multilateral treaty on foreign
mvestment protechon IS the 1965 Convention on the Settlement of Investment
Disputes Between States and Nationals of Other States (the ICSID Convention).1 30 The International Centre for Settlement of Investment Disputes
(ICSID), an international dispute settlement centre dealing specifically with
foreign direct investment disputes, was established by the World Bank under
the ICSID Convention. The Centre provides a forum for the resolution of
legal disputes between a contracting state or governmental entity and a nongovernmental entity which is the national of a contracting state, arising
dIrectly out of an mvestment. ICSID has jurisdiction over:
... any legal dispute arising directly out of an investment, between a
State (or any constituent subdivision or agency of a Conb'acting
State deSIgnated to the Centre by that State) and a national of another
Contr~cting State, which the parties to the dispute consent in writing to
submIt to the Centre. When the parties have given their consent, no party may
withdraw its consent unilaterally,131
Contracti~g

Since the ICSID dispute resolution system applies only to disputes
between a state and a non-state entity, disputes between private parties or
between states are outside its jurisdiction. Both the state and the investor
must consent in writing to submit the dispute to ICSID and consent must be
given before proceedings are initiated. Usually consent will be evidenced by
a~ ~rbltrahon clause In the investment agreement referring to future disputes
ansmg out of the agreement. 132 The governmental party's consent may also
128 For a summary of the principal provisions of the draft Multilateral Agreement on
Investment and its negotiating history, see M Trebilcock and R Howse The
Regulation of International Trade (2nd ed) Routledge London 1999 at 357-65. See
also . G . Kelley 'Mu~tilat;ral investment treaties: a balanced approach to
multmatJOnal corporations (2001) 39 Columbia Journal of Transnational Law 483 at
487-504., For an acc?unt of the opposition to the proposed MAT in Australia, see
A Caplmg Australia and the Global Trade System Cambridge University Press

Cambridge 2001 at 188-9.
129 World Bank Group Legal Framework for the Treatment of Foreign Investment World
Bank Group Washington DC 1992 Vol 1 at 61-74, reprinted at (1992) 31 ILM
13,63, For discussion, see M Sornarajah The Settlement of Foreign Investment
Dtsputes Kluwer Law Tnten1ational The Hague 2000 at 167; S Schlemmer-Schulte
'The World Bank guidelines on the treatment of foreign direct investment' in
Bradlow and Escher (eds) above note 117.
130 'Convention on the Settlement of Inveshnent Disputes Between States and

Nationals of Other States' 18 March 1965; (1965) 4 ILM 532; 575 UNTS 159; ATS
19~1

No 23 (TCSID ,Convention). For a summary of the rCSID system, see I

Shihata and A Par.ra The experience of ICSID' (1999) 14 JCSID Review 299.
131 ICSTD Convention above note 130 Art 25(1).
132 I Shihata and A Parra 'The experience of ICSTD' (1999) 14 lCSID Review 299 at
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be evidenced in its investment protection legislation or in a bilateral
investment treaty between it and the state of which the investor is a
national.133
Consent to ICSID arbitration is, in the absence of any statement to the
contrary, deemed to be consent to the exclusion of any other remed y 134
Thus, a claimant cannot proceed in a national court instead of arbitration, nor
can a respondent government challenge the tribunal's jurisdiction on the
basis that the claimant has not exhausted its local remedies.135 'National of
another contracting state' is defined as a natural person or a juridical person
which has the nationality of a contracting state other than the state party to
the dispute. 136 Where a national of a contracting party has consented to
submit a dispute to ICSID arbitration, the contracting party is not to give
diplomatic protection or bring an international claim in respect of the
dispute.137 ICSID can deal with disputes by means of conciliation or
arbitration.138 Arbitration proceedings are conducted in accordance with the
provisions of the ICSID Convention and, unless the parties otherwise agree,
with ICSJD's Arbitration Rules. In deciding a dispute, the tribunal is to apply
'such rules of law as may be agreed by the parties'. Where the parties'
agreement is silent as to the applicable law, the tribunal is required to apply
'the law of the contracting state party to the dispute and such rules of
international law as may be applicable'.1 39 Awards are binding and are not
subject to appeal or any other remedy except for those which are provided in
the ICSID Convention; that is interpretation, revision and aIululment. 140

, While relatively few proceedings have been conducted by ICSID,141
hundreds of Investment contracts, bilateral investment treaties and national
laws' provide for submission of disputes to ICSTD.142 The number of cases
being referred to the Centre has recently increased, largely because of the
proliferation of general consents by states to ICSID arbitration. 143 Australia
belatedly acceded to the ICSID Convention in 1991,144 some 16 years after
signing it in March 1975 and 25 years after the ICSIO Convention was
finalised. Chapters II to VII of the ICSID Convention are given effect in Pt IV
of the Australian International Arbitration Act 1974 (Cth).145 This delay would
appear to mdlcate at least a degree of hesitancy on the part of the States and
the Commonwealth to submit investment disputes between Australian
governments and foreign enterprises to an international arbitral tribunal,146
although Australia's reluctance to allow recourse to international arbitration
of foreign investment disputes was by no means unique. Following the
emergence of the concept of the New International Economic Order in the
early 1970s: 147

132-Continued
302. An example of Cl model clause included in investment agreements betvvccn
host governments and investors, giving consent for reference of future disputes
to ICSID is: 'The [Government]l[name of constituent subdivision or agency] of
name of Contracting State (hereinafter the 'Host State') and name of investor
(hereinafter the 'Investor') hereby consent to submit to the International Centre
for Settlement of Investment Disputes (hereinafter 'the Centre') any dispute
arising out of or relating to this agreement for settlement by
[conciliation]l [arbitration] I [conciliation followed, if the dispute remains
unresolved within time limit of the communication of the report of the
Conciliation Commission to the parties, by arbitration] pursuant to the
Convention on the Settlement of Investment Disputes betvveen States and
Nationals of Other States (hereinafter the 'Convention'). See International Centre
for Settlement of Investment Disputes ICSID Model Clauses ICSID Washington
DC 1993 at 7.
133 Shihata and Parra above note 130 at 303.
134 lCSID Convention above note 130 Art 26(1).
135 A Broches 'Arbitration under the ICSID Convention' (1991) 8 News from ICSID 5.
136 ICSrD Convention above note 130 Art 25(2).
l37 ICSID Convention above note 130 Art 27(1).
138 ICSID Convention above note 130 Arts 28 and 36.
139 ICSID Convention above note 130 Art 42(1).
140 ICSID Convention above note 130 Arts 50-52.
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... th~ ~apital importing dev.elop.ing cOlmtries asserted their right to exercise
overndmg control over foreIgn Investment and emphasised the role of their
own municipal courts)48

Such views are much less prevalent today, in part due to the belief that
the flow of foreign investment is promoted by the willingness of the state to
submit future disputes to international arbitration, while the refusal to submit
to international arbitration either discourages investment or makes it more
expensive.1 49 Over the last 30 years, international arbitration has become
increasingly significant as a means of dealing with disputes arising from
contracts betvvecn states and foreign investors. Recourse to dispute settlement
by international arbitration increases the foreign investor's confidence and
141 For example, in 1992 there were only five disputes before the Centre: ICSID 1992
Annual Report ICSID Washington DC 1992 at 5.

142 Schrijver above note 107 at 184.
143

144
145

146

147
148
149

In ~99~ there were only five disputes before the Centre but by 1999, 64
arbItrations had been submItted to ICSID, all but seven of which were referred
und~r the IS-SID Convention. TI~ere. are a~out 1000 BITS which provide for
refeuaI of dIsputes to ICSID arbItratIOn: Shlhata and Parra above note 130 at
301, 303.
The ICSrD Convention is given effect in the International Arbitration Act 1974
(eth) as amended.
International Arbitration Act 1974 (eth) ss 31-38.
Austra~ia's belated a.ccession has been described as 'shamefully delayed': Law
CouncIl of AustralIa Resources Law and International Trade & Business
Committee 'Australia should join international political risk insurance agency'
(1995) 28 Tnternational Law News 59 at 60.
As evidenced by the Declaration on Pennanent Sovereignty over Natural Resources,
GA Res 3201 (S-VI), 1 May 1974.
E Paasivirta Participation of States in internal'ional Contracts Finnish Lawyers
Publishing Company Helsinki 1990 at 29.
Paasivirta above note 148 at 29.
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security, to the extent that it is ,often 'percei.ve~ as ~ nec~ssary c~ncomitant to
long term foreign investment mvolvmg partIes wIth dIfferent mterests and
legal powers. 1SO As Sornarajah comments:
Foreign investors will be wary of entering a state which is not prepared to
151
permit arbitration of disputes by a neutral overseas tribunal.

Numerous Australian mining agreements involve investmen: by foreign
corporations152 and contain arbitration clauses providing for dIspute resolution by ad hoc arbitration, either under the relevant State legIslatIon or by a
specially constituted domestic tribunaL153 None of. the mmmg. agreements
makes provision for reference of disputes to internatIonal arbItration, such as
under the facilities offered by ICSIO or the Court of Arbitration of the
International Chamber of Commerce. 154 By contrast, Australia has demonstrated a preference in its IPPAs for the application of the ICSID mech~msm
wherever possible155 Australia's IPPAs contam dIspute settlement proVISIOns
which enable disputes between the contractmg parlles. or between a
contracting party and an investor from the other contractmg party to be
referred to an international arbitral tribunal without fIrst bemg reqUIred to
exhaust local remedies. Almost every Australian IPPA includes an ICSIO
dispute resolution clause, committing the contracti~g parties to consent to
ICSIO arbitration where a dispute arises and a natIOnal of the ?ther party
t to refer the dispute to ICSIO. For example, the Australia-ChIle bilateral
op
s
investment
promotion and protection treaty 156 provl·d es tha t·f
1
a d·ISpUt e
between a contracting party and an investor of the other contractmg party
camlot be resolved by consultations within three months of the requ~st for
settlement, the investor may either submit the dispute to the relevant tnbunal
in the host country or to international arbitration by ICSIO or an ad hoc
tribunal formed under the UNCITRAL rules.1 57 If the investor opts for
158
arbitration, the arbitrator's ruling is final and binding on both parlles
and
neither contracting party can pursue the dispute through dIplomallc
chamlels. 159

150 Paasivirta above note 148 at 29.
151 Sornarajah above note 129 at 162.
152 See Chapter 8 pp 131-4.
.
153 See Chapter 9 pp 242-6.
154 The Court of Arbitration of the InternatIonal Chamber of Commerce (ICC) d~als
with commercial disputes 'of an international character': ICC Rules of Arbltratwn,
Art 1(1).
155 M Islam International Trade Law LBC Information Services Sydney 1999 at 395 ..

156 Azreement bet-ween the Government of Australia and the Government of the Republtc of
Chile on the Reciprocal Promotion and Protection of Investments Canberra 9 July 1996
(ATS 1999, No 37).

157 Article 11(1), (2).
158 Article H(7).
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The lack of recourse to international arbitration in the Australian Imnlng
agreements can be explained partly by the historical resistance of the State
governments to the reference of disputes involving foreign investors to
international tribunals. However, it is also relevant that the use of franchise
agreements - and the practice of including clauses in them providing for the
reference of disputes to arbitration under the State commercial arbitration
legislation - was already well established at the time Australia entered into
its first IPPA in 1988 and ratified the ICSIO Convention in 1991. In view of
the increasing acceptance of international institutional arbitration for dealing
with disputes between host countries and foreign investors and in the
absence of IPPAs between Australia and its major sources of foreign direct
investment, further consideration needs to be given to whether certain
inveshnent disputes arising under franchise agreements involving foreign
investors should be referred to international arbitral tribunals such as ICSIO.
Submission to ICSIO can be restricted to particnlar types of disputes 160 and
can be subject to a requirement that local administrative or judicial remedies
have been exhausted. 161 The inclusion of such proviSions in franchise
agreements, enabling specific categories of disputes between State or Territory
governments and foreign investors to be referred to international commercial
arbitration may be perceived by the international investment community as
enhancing the stability and security of major projects developed in Australia
and have the effect of encouraging foreign investment in mining exploration
and development. 162

Security through flexibility rather than rigidity
The franchise agreement model provides for considerable latitude at the
contract negotiation stage bnt the regimes established Ullder the negotiated
agreements are intended to be resistant to change. The reason for this
disparity is that in view of the capital intensive, long term nature of mining
160 A model clause submitting only particular questions to lCSID is as follows: 'The
consent to the jurisdiction of the Centre recorded in citation of the basic clause
above shall Ionly]/[not] extend to disputes related to the following matters ... '
[CSID above note 130 at 8-9.
161 leSID Convention above note 130 Art 26. A model clause permitting Cl
contracting state to 'require the exhaustion of local administrative or judicial
remedies as a condition of its consent to arbitration' under the lCSIO Convention
is as follows: 'Before either party hereto institutes an arbitration proceeding
under the Convention with respect to a particular dispute, that party must have
taken all steps necessary to exhaust the [following] radministrative] Iand]
[judicial] remedies available under the laws of the Host State with respect to that
dispute [list of required remedies], unless the other party hereto waives that
requirement in writing.' ICSID above note 130 at 14.
162 United Nations Centre on Transnational Corporations and International Chamber
of Commerce Bilateral lnvestment Treaties .1959-1.99.1 United Nations New York
1992 at 12. See also Islam above note 155 at 395; Sornarajah above note 129 at
51.

159 Article 11(5).
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projects established under franchise agreements, developers have striven to
maintain stability and enhance the security of their investment by adopting
measures designed, as far as possible, to fix the terms of the initial bargain
for the life of the project. Following the court decisions which made it clear
that franchise agreements cannot realistically be entrenched against subsequent State legislation,163 they have become increasingly detailed, with the
inclusi.on of numerous provisions aimed at ensuring the long term stability
and enforceability of the contract. While the agreements contain provisions
which enable adjustment of the contract to meet changed circumstances !force
majeure, hardship and variation clauses), the intention is that the project, in
the form contemplated at the time the agreement was negotiated, will
survive substantially in its original form for a relatively lengthy period.

~spects of ~he agreement, as the initial conditions change and a shift Occurs
m the relative bargaining positions of the government and the investor.J67

It has been questioned whether long term stability is essential to ensure
the financial viability of major resource projects. More than 30 years ago,
Penrose found it inconceivable that any government would then accept the
argument of the Anglo-Persian Oil company who, when negotiating a
revision of the D'Arcy Concession in 1933, claimed that a 60 year term was
'a necessary condition for the sinking of further large sums in the
installations in Persia'.164 She regarded such demands as unfounded, since 'at
any reasonable rate of discount, no business firm would make a capital
investment for a return on which it would have to wait 60 years'.1 65

Even though the agreements are intended to remain in force for lengthy
penods, It IS unlikely that they will remain unmodified for very long.
Evoluhon and change over time are implicit in many mineral inveshnent
contracts, either because unanticipated problems may later arise or the
agreement may be found to have been based on assumptions which are
found to be incorrect. Smith cites the example of the renegotiation of the
1967 BougamvIlle Agreement in 1974, which was necessary not because the
CIrcumstances had changed, but because the assumptions on which the initial
agreement was based turned out to be wrong. EconOluic projections,
calculated on the basis of experience with a South African mine, proved to
be Inac~u:ate and a series of unanticipated problelus emerged168 for which
no prOVISIOn had been made in the original contract.169
While the legal framework of foreign investment should reconcile the
interests of both the host State and the investor, it is now widely agreed that
atteInpts to preserve resource development contracts against change are futile
and doomed to fail,170 Since States act in what they regard as the public
mterest, attempts to freeze the original bargain are likely to promote conflict
as the host State will resist obligations which it considers no longer serve the
State's interests.171 Paasivirta explains:

David Smith sees one of the problems with long term resource agreements
as being that they adopt:

Por the public interest may not remain static over many years, and successive
governments
c~rtainly have different views on the measures necessary to
protect the publIc. mter~st. Thus the law has to acquire some flexibility, and
the mere dogmatic reCItal of pacta sunt servanda, applied by reference to
contractual ter~s agreed long .ago is not a solution to the problems raised by
the passage of bme and changmg perceptions of national interest.l72

wil!

... the conceptual framework developed by international law scholars of a
decade or two ago who attempted to force mineral investment contracts into
the framework of international treaty analysis. The principle of pacta sunt
servandn (sanctity of contract) was counterpoised with the principle of rebus sic
stantibus (changing circumstanccs).166

More recently, it has become widely accepted that greater stability and
security may be ensured if a certain amount of flexibility is built into the
agreement. It is inevitable that during the course of a long term franchise
agreement, pressure will build for variation of terms and renegotiation of

According to Smith and Wells, the negotiation of the franchise agreement
should be VIewed as part of a dynamic 'concessions process' in which the
negotiation 'is merely one step in a process of unfolding relationships'.173
Pnnclples whIch have been developed in relation to short term contracts do
not suit long term relational contracts in which the parties are unlikely to be
J67 For a '~ame ~heory' analysis of risks in foreign investment, see 0 Leebron 'A

J63 Commollwealth Alumillium Corporation Ply Lid v Attorney-Gelleral (Qld) [1976] Qd R
231; West Lakes Lid v South Australia (1980) 25 SASR 389; see Chapter 9 above
under section entitled 'Variation of agreements'.
164 'Statement of the Relevant Pacts up to May 1951' Almexure III of the Memorial
Submitted by tl1e Government of the UK and Northern Ireland, lCT Pleadings
Anglo-Iranian Oil Company case (UK v Ira/1) at SI.
165 E Penrose The Large International Firm in Developing COLlntries MIT Press
Cambridge Massachusetts 1968 at 199.
166 o Smith New Eyes for Old: The Future, Present and Past in the Evolution of Mineral
Agreements Occasional Paper No 7, Nigerian Institute of Advanced Legal Studies
University of Lagos, Lagos 1981 at 12-13.
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J68
169

170
17J
172

J73

gam~ t ~orehc appro~ch, to the regulation of foreign direct investment and the
multmatlOnal cOlporation (1991) 60 Cincim1ati LR 305.
For ex~m:plc: social dislocation, silting of the rivers, and political probJems on
Bougamvllle.
Smith above note 166 at 13.
R Higgins 'Legal preconditions of foreign inveshnent' in International Bar
Associa~ion Section on Energy and Natural Resources Law Enerf?1) Law '86
InternatIonal Bar Association Munich ] 986 at 235 and 242.
Sornarajah above note 129 at ] 20-I.
Paasivirta above note 148 at 5.
o Smith an~ L Wells. N.egotiating Third World Mineral Agreements: Promises as
Prologue Ballmger PublIshmg Co Cambridge Massachussets 1975 at 3.
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able to foresee future events which may impact on the performance of the
contract)74 What is important in the latter case is not the preservation of the
exact balance struck at the time the contract was negotiated but ensuring that
the relationship between the parties continues despite changes which have
occurred during the life of the contract. l75 Rather than attempting to preserve
the original bargain, the aim should be to create a 'synergistic relationship'
between the host government and the investor. 176
The challenge is to devise more flexible contractual structures which 'have
the inherent capacity of satisfying both parties through the life of the
agreement',177 In place of a rigid model designed to keep the contract static
and immutable, an understanding of the evolutionary nature of long term
commercial agreements, especially those involving foreign investment, has
seen the inclusion of dynamic clauses aimed at preserving the competitive
position of the investor or increasing the benefits accruing to the host
country.1 78
Contractual practice in recent years has increasingly favoured the inclusion
in long term investment contracts of clauses requiring review or renegotiation
of either the entire agreement or of specific provisions, periodically or on an
ad hoc basis in the event of a change in circumstances.] 79 Indeed, clauses
providing for renegotiation of transnational contracts have been described as
a 'form of insurance against the abrupt termination of a long term and
hopefully profitable association'IBO
It has been argued that the real key to achieving stability in resource
agreements is to ensure that they include a 'flexible and self-adaptive' fiscal
regime.1 81 Problems arise where a project is found to be substantially more
profitable than originally anticipated, particularly if the windfall profits are
fortuitous rather than directly attributable to the skills or effort of the
developer. It is precisely in this situation - where the developer is reaping
174 I MacNeil 'Contracts: adjustment of long-term economic relations under classical,
neoclassical and relational contract law' (J978) 72 NWU LR 854. Sec also N
Nassar Sanctity of Contracts Revisited Martinus Nijhoff Dordrecht 1996,
175 M Sornarajah 'Protection of foreign investment in the APEC region' Paper
presented at Asia Pacific Economic Law Forum Brisbane 1994 at 37.
176 Sornarajah above note 175 at 37; Sornarajah above note 129 at 55, 118, 120.
177 Higgins above note 169 at 248.
178 Sornarajah above note 129 at 121.
179 Sornarajah above note 175 at 54, 120. See also S Asante 'The concept of stability
of contractual relations in the transnational investment process' In K Hossain
(ed) Legal Aspects of the New International Economic Order F Pinter London;
Nichols Pub Co New York 1980 at 240-51; 0 Schachter Sharing the World's
Resources Columbia University Press New York 1977 at 128; Muchlinski above
note 106 at 497-500.
180 G Delaume Transnatiotwl Contracts Oceana Pubs Dobbs Ferry NY 1986 at 29.
181 Waclde above note 5 at 394; R Brown 'Contract stability in international
petroleum operations' (1990) Reporter 56 at 59.
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what are perceived as unjustifiable windfall profits gover~ment is most likely to intervene and require changes
As Mlkesell has observed: 'The greater the profitability of the
mtense wIll be the demand for renegotiation of the contract
the host government' .182

that the host
to the contract.
mine, the more
on the part of

. The potential for instability in such circumstances can be avoided by the
mclusIOn of provISIOns reqUlrmg the payment of additional charges for the
resource on the basIs of ItS actual profitability, which become payable only if
and when a predefmed level of profitability is exceeded. Two examples of an
excess profIts tax are the additional profits tax (APT) and the resource rent
tax (RRT). The APT levies a percentage tax on income in excess of a 'normal'
accounting rate of return based on accumulated capital el'penditures. An APT
was mcluded m the renegotiated Mining (Bougainville Copper Agreement) Act
1974 (PNG) m the form of a 70 per cent tax on returns in excess of an
amount equal to 15 per cent on the total capital invested.183 The RRT
becomes payable once the project developer has recovered its cost and
earned an agreed threshold rate of return. An example of an RRT is found in
the Ok Tedi Agreement, which operates to enable the investors to recover all
their invested capital at a discounted cash flow (DCF) rate of 20 per cent per
annum .or at the rate of interest on US AAA-rated bonds plus 10 per cent, at
the option of the mvestor. Any amounts above the cash flow necessary to
achieve this DCF rate are taxed at 70 per cent. 184 By providing for an
mcreased . payment to government, without the need to engage in
renegohatlOn, these excess profit tax mechanisms lessen the likelihood of
indirect government interference with the project.] 85
Greater security through grant of title to minerals

It has rarely been questioned whether the form of tenement granted to
enable extractIon under the general mining statutes and the franchise
agreements - the mining lease or licence - is itself a factor which
contributes to insecurity, specifically to the problem of sovereign risk.186
182 ~ Mikesell Forei:;;n Investments in Copper Mining: Case Studies of Mines in Peru and
1 apl.la New Guznea Resources for the Future Johns Hopkins University Press
BaltImore 1975 at xxii.

183 ~ikesell ~bove note 182 at 12; Quodling above note 77 at 23-5. The APT
mcluded m the reneg?tiated Bougainville Agreement (1974) was devised by R
G~n:,aut an~ A Clumes-Ross, advisers to the Papua New Guinea Finance
Mmls.ter, Julms Cha~1. See R Garnaut and A Cltmies-Ross 'Uncertainty, risk
averSIOn and the taxmg of natural resource projects' (1975) 85 Economic Journal
272; R Garnaut and A Clunies-Ross Taxation of Mineral Rents Clarendon Oxford
1983 at 228-42.
184 Mikesell above note 182 at 13.
]85 Higgins above note 169 at 245-6.
186 The Industry Comn:ission defines sovereign risk as 'the term used to refer to
governments changmg the rules mid-project, thus eroding the value of private
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Australian mining and land law have long been characterised by a policy of
non-alienation of either the surface rights or the underlying minerals. 187 It
needs to be asked whether there would be advantages in shifting to a system
under which title to minerals is granted rather than continuing with the
mineral leasing system which has long been accepted by all States as the
appropriate means of allocating mineral exploitation rights. Under the
mineral liccnse or lease, the grantee obtains neither title to the land nor to
the minerals until they are extracted. Since ownership of minerals in situ
remains vested in the State and ownership does not pass until royalty is paid
on the extracted minerals, the mineral deposit cannot be pledged as security
for the moneys borrowed to develop the project and the developer's
financiers need to rely for security principally on the income stream
generated by the sales of minerals produced from the mining tenement. This
helps explain the emphasis in the Australian mining agreements on the
stability of the contractual regime over a long period, as changes imposed
unilaterally by the State could render the project unprofitable for the
developers or amount to a creeping expropriation.188 If instead of retaining
ownership of minerals and licensing the developer to exploit a particular
mineral deposit, the Crown granted title to the minerals, the developer
would be able to raise finance on the basis of its property rights in the
minerals.
The issue of mineral ownership was addressed by the Australian Industry
Commission (IC) in its 1991 report Mining and Minerals Processing in Australia.
The IC recommended that Australia shift to a system of private mineral
rights, and that a more efficient means of allocating and charging for mineral
rights should be adopted. In its inquiry, the IC found that the present system
of Crown ownership of lnost minerals was not seriously questioned by most
industry participants, reflecting a widely held view that mineral deposits are
gifts of nature, the benefits of which should accrue to the community as a
whole rather than merely to the surface owner.1 89 However, the IC regarded
it as 'not self-evident that the Australian system of Crown ownership of
minerals (whereby governments manage these resources on behalf of the
people) leads to the most appropriate development of mining and minerals
processing activities in this country', such as to warrant an examination of
alternatives to Crown ownership.1 90 The IC found that private ownership of
minerals had much to commend it in terms of the efficient development and
use of minerals. However, since moving to a system of private ownership
would involve substantial practical problems and perceived inequities

resulting from the transfer of ownership of assets of unknown value to
private hands, it accepted that on balance a general departure from Crown
ownership of minerals was not presently justified. Nevertheless, it found
there was considerable scope for improving current systems of allocating and
chargIng for mineral rights in Australia. In view of the perceived constraints,
the IC saw the best incentives for the efficient conduct of exploration and
mining as being offered by long tenure (for example, 99 years) and freely
tradeable mineral rights (subject only to limited and well defined conditions,
and allocated by competitive cash bidding) - either alone or in combination
with a pre-announced royalty regime.1 91
Since the IC's report, the question of private ownership of mineral rights
has received little attention. However, there is a need to re-address the issue
in the light of recent research into the factors taken into account by
transnational mining companies in making investment decisions. This
research clearly establishes that out of the 60 factors surveyed, security of
te~1~re192 IS regarded as the most important factor in decision making at the
mmmg stage and ranks second in importance at the exploration stage.l 93 In
view of these findings, it has been proposed that a greater degree of security
and continuity of tenure is afforded by private mineral right systems rather
than the state ownership regimes in place in Australia and many other
countries. 194

Role of mining agreements in environmental protection
Like other developed countries, in recent decades Australian State, Territory
and Federal governments have introduced legislation to strengthen environmental protection standards. Mining agreements negotiated in the 1980s and
1990s typically imposed even stronger environmental protection obligations
than those which applied under the general legislation in force at the time.
In fact, some of the standards and obligations which first appeared in
franchIse agreements were subsequently incorporated into the States' general
mInIng or envlronmental Inanagement legislation. Australian practice over
several decades provides a clear demonstration that even where comprehensive environmental protection legislation and enforcement mechanisms are
lacking, high standards can be imposed on international mining companies
by means of specific provisions in individual mining agreements.1 95 In this
191

186-Continued
property rights': Australian Indush'Y Commission above note 38 at xxii.

192

187 Lloyd above note 36 at 714-5.

193
194

188 R Higgins Problems and Process: International Law and How We Use It Clarendon
Oxford 1994 at 138.
189 Australian Industry Commission above note 38 at 11.
190 Australian Industry Commission above note 38 at xiii.

340

195

Australian Industry Commission above note 38 at xxi and xxii. The lC saw the
auction bei';lg h'~ggered automatically whenever a formal application is made for
an exploration lIcence over a particular area.
'Security of .tenure' ~s defin.ed ~s 'the length of time for which the company will
have a partIcular mmeral nght : GUo above note 4 at para 3.4.5.
GUo above note 4 at para 3.4.5.
M Dale 'Security of tenure as a key issue facing the international mining
company: a South African perspective' (1996) 14 JENRL 298 at 299.
See M Cohen '~ new menu for t~e Hard-Rock Cafe: international mining
ventures and enVlr011illental co-operation in developing countries' (1996) 15 Stan

341

MINING AGREEMENTS

Chapter 12: Future of mining agreements

respect, Australia's experience in the use of franchise agreements to impose
stronger standards of environmental protection on developers of large scale
Inining ventures offers some lessons and encouragement to developIng
countries in their dealings with resource developers. By adopting a cooperative approach, developing country governments and foreign mining
investors can form an environmental partnership' to address the environmental management issues involved in individual major projects. 196

Australian agreements provides evidence of the emerging international
consensus regarding the special environmental protection responSibilities of
transnational corporations. 201

I

As well as the standard initial environmental impact assessment, the
negotiated project agreement can incorporate environmental conditions and
criteria which are specific to the individual mining project.1 97 In view of the
International Court of Justice's recent refusal to recognise a principle of
customary international law requiring an environmental impact assessment to
be conducted before implementing a project which is potentially harmful to
the environment,198 in the absence of statutory obligations in this respect,
host governments can include specific environmental impact assessment
provisions in agreements with mining companies, as a condition of the grant
of mining rights. The fact that mining projects are less transportable (or
moveable) than other industrial projects means that host countries have a
degree of bargaining power to negotiate special environmental protection
provisions for individual ventures on a project by project basis. 199 The high
visibility and close scrutiny of large scale mining projects established under
resource development contracts further increases the likelihood that
lnultinational Inining companies will incorporate environmental controls into
their operations. 200 Since international mining companies feature prominently
among the developers of projects under franchise agreements in Australia,
the imposition of higher standards of environmental protection in the
195-Contilwed

Envtl L I 130 at 134, 165 and 178.

196 Cohcn above note 195 at 133 and 186.

197 Cohen above note 195 at 165.
198 International Court of Justice Judgment in the Case Concerning the Gabcikovo-

Nagymaros Project (Hungary v Slovakia! 1 September 1997 (1998) 37 ILM 162 para
112 at 57-S. In his concurring judgment, Justice Weeramantry held that there IS
in fact a continuing obligation to create an environmental impa~t. assessment a~ a
principle of customary international law: Separate 0plnIOn of Justice
Weeramantry. Justice Weeramantry said at 20 that international environmental
law calls for an environmental impact assessment because '[e]nvironmental law
in its current state of development would read into treaties which may
reasonably be considered to have a significant impact upon the environment, a
duty of environmental impact assessment and this :-ne~ns also, w~ether the
treaty expressly so provides or not, a duty of momtonng the envIronmental
impacts of any substantial project during tl:e ?peration of the sche~e'. For
discussion, see E Preiss 'The international obhgatlOn to conduct an enVIronmental impact assessment: the le] case concerning the Gabcikovo-Nagymaros Project'

(1999) 7 NYU Env LJ 307.
199 Cohen above note 195 at 17S.

200 Collen above note 195 at 139.
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However, where enhanced environmental protection obligations are negotiated between governments and project developers on a project specific
basis, it is important to ensure that they are not merely symbolic. The
Queensland experience of less than rigorous enforcement of environmental
protection obligations in the mining sector demonstrates the hazards of what
has been called 'regulatory capture'.202 It is necessary to ensure that the
higher standards are not included in order to satisfy international obligations
or the demands of environmental lobby groups if there is a 'tacit
understanding between government and regulators of under-enforcement'.203
Where governments attract economically important projects through specially
negotiated arrangements, the risk emerges that environmental protection and
rehabilitation obligations will not be fully enforced. There must be a genuine
commitment to the enforcement of the higher standards on the part of the
relevant government authorities and the enforcement mechanisms must be
strong and transparent. 204
While franchise agreements have been successful in achieving higher
environmental protection standards for individual mining projects, it must be
questioned if, and how, their use can be reconciled with ecologically
sustainable development.205 State economic policy has been founded on the
ideology of growth and development, with economic growth sought as a
201 See, for example United Nations Centre on Transnational Corporations Criteria for
Sustainable Development Management United Nations New York 1990 at 1. In 1991,
the OECD Council added a Chapter dealing with the environment to the OECD
Guidelines for Multinational Enterprises, in response to increasing public awareness
and concern about environmental protection. The Guidelines establish voluntary
standards of conduct for multinational enterprises and, although not legally
enforceable, represent the collective expectations of OECD governments regarding the behaviour of multinational enterprises. The Guidelines recognise that
multinational enterprises are 'often in the forefront in terms of action relevant to
the environment, for example, through technological knowledge, and it is
therefore logical that they are urged to take due account of the need to protect
the enviromnent and to avoid environmentally related health problems in their
operations' and that any action by them is 'within the framework of the laws,
regulations, and administrative practices in the countries in which they operate'.
The Guidelines require multinational enterprises to 'take due account of the need
to protect the environment and avoid creating environmentally related health
problems'.
202 M Briody and T Prenzler 'The enforcement of enviromnental protection laws in
Queensland: a case of regulatory capture?' (1998) EPLJ 54.
203 Briody and Prenzler above note 202 at 55.
204 Briody and Prenzler above note 202 at 54.
205 See: G Bates Environmental Law in Australia (3rd ed) Butterworths Sydney 1992 at
8.
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goal in itself and incentives offered to attract investment and stimulate
population growth. 206 In pursuing their economic and developmental
objectives, the States run the risk of failing to be sufficiently responsive to
environmental concerns. 207 For example, the use of franchIse agreements to
encourage and promote the rapid development of major mining projects on
an ad hoc basis, in line with the developmentalist ethos of the States,208 is
priIna facie inconsistent with Australia's obligations tmder international
environm,ental protection agreements such as the United Nations Framework
Convention on Climate Change (UNFCCC)209 and the Rio Biodiversity
Convention. 2ID

differentiated targets for countries (including Australia) listed in Annex I, the
great nlajority of Annex 1 countries have comluitted to a stabilisation or
reduction of GHG emissions, the average being a 5 per cent reduction in
their 1990 levels of emissions of a range of greenhouse gases by 2008-2012.
For example, the members of the European Union have committed jointly to
an 8 per cent reduction in their aggregate emissions, while Japan committed
to a reduction of 6 per cent. At Kyoto in 1997, the US committed to a 7 per
cent reduction but in early 2001, US President Bush announced that the US
would not be ratifying the Kyoto Protocol. The US Government's lack of
support for the Protocol was maintained at the sixth conference of the parties
in Bonn, Germany in July 2001. Of the 38 countries listed in Annex I to the
Kyoto Protocol, Australia is one of only three which are permitted to increase
their emissions above the 1990 baseline. 215 In view of the estimation by the
Intergovernmental Panel on Climate Change that greenhouse gas levels will
ultimately have to be reduced to about 50 per cent below their 1990
levels,216 it can be expected that real reduction targets will eventually apply
to Australia.

The UNFCC, which has been ratified by 186 countries including Australia
and came into force on 23 March 1994, aims to stabilise the atmospheric
concentration of greenhouse gases so t11at the global climate system is not
dangerously impaired. 211 The third Conference of the Parties to the
Convention held in Kyoto, Japan in December 1997 produced the Kyoto
Protocol.212 The Kyoto protocol establishes greenhouse gases (GHGs)
emission limits and differentiated reduction or increase commitments for each
country which is a party to the Protocol. As of 27 July 2001, 84 parties had
signed the Kyoto Protocol and 37 parties had ratified or acceded to It.
Australia, in common with other developed countries, has signed by not yet
ratified the Kyoto Protocol. Under the Kyoto Protocol, Australia is permitted
to increase its emissions of GHG s213 by 8 per cent of 1990 levels up to 20082012.214 In this respect, Australia differs from most other developed
countries, although the increase is substantially less than that which would
have otherwise occurred during that period. While the Kyoto protocol sets
206 B Head 'A political science perspective' in B Galligan (ed) Australian Federalism

Complying with the 8 per cent growth limit imposed by the Kyoto
Protocol is going to require concerted and co-ordinated effort throughout
Australia. Although Australia produces only about 1.4 per cent of global
greenhouse gas emissions, on a per capita basis, Australia's net greenhouse
gas emissions and the rate of emissions growth are among the highest in the
world. 217 According to the National Greenhouse Inventory, carbon dioxide
emissions increased by 17.4 per cent from 1990 to 1999, largely due to the
increasing production of electricity from coal fired power stations. 218 Unless
significant abatement action is undertaken, emissions are projected to increase
by 21-23 per cent over 1990 levels by 2010. 219 If the Kyoto Protocol is
ratified, compliance with the emission limits has the potential for adverse
consequences on coal exports as well as energy intensive industries such as
electricity generation and iron, steel and aluminium production 220 The
energy sector is the single largest contributor to Australia's GHG emissions,

Longman Cheshire Melbourne 1989 at 246.
207 G Lindell 'Scope of the Commonwealth's environmental pow~rs and responsibilities' in P Leadbeter, N Gunningham and B Boer (eds) EnVIronmental Outlook
No 3: Law and Policy The Federation Press Sydney 1999 at 134.
208 In the post-war years, the States and Commonweal~h have been in favour of the
exploitation of Australia's natural resources, whIch has be~n referred to as
'developmentalism' or the view that 'development, parhcularly re~ources
development is a good thing in itself': R Stuart Resources Development Polzcy: The
Case of Queensland Export Coal Industry CRES Working Paper 1983/30 Centre for
Resource and Environmental Studies ANU Canberra 1983 at 3.
209 United Nations Framework Convention on Climate Change 29 May 1992; (1992)
31 ILM 849.
210 United Nations Convention on Biological Diversity (1992) 31 ILM 818.
211 UNFCC Art 2.
212 United Nations Kyoto protocol to the United Nations Framework Convel1l"ion on
Climate Change 10 December 1997, FCCC/CP/1997 /7 / Add 1; (1997) 37 TLM 22.
213 The Kyoto Protocol imposes quantified emission limitation. a~d reductlOn
requirements with respect to six greenhouse gases: carbon dlO?ad.c; methane;
nitrous oxide; hydrofluorocarbons; perfluorocarbons; and sulphurdlOxIde.
214 Article 3, Kyoto Protocol. See L Campbell 'Kyoto Protocol on climate change
adopted' ASIL Newsletter March-April 1998 at 4.

215 The others are Iceland (110 per cent) and Norway (101 per cent).
216 Intergovernmental Panel on Climate Change Second Assessment Report, Technical
Summary World Meteorological Organisation and United Nations Envirorunent
Program Geneva 1996 figure 7.
217 Australian Greenhouse Office National Greenhouse Strategy, 2000 Progress Report
Environment Australia Canberra 2000 at 3.
218 Australian Greenhouse Office National Greenhouse Gas Inventory Environment
Australia Canberra 2001 at A-3.
219 Queensland Government Envirortmental Protection Agency State of the Environment Queensland 1999 Queensland EPA Brisbane 1999 at 2.17 and also Australian
Greenhouse Office 2000 at 6.
220 F Jotzo, E Heyhoc, K Woffenden, S Brown and B S Fisher 'Kyoto Protocol:
Impact on deyeloI?i!,g cOlmtr~es and some implications for the design of the
Kyoto mechamsms In AustralIan Bureau of Agnculture and Resource Economics
Outlook 2000: Natural Resources ABARE Canberra 2000 at 59-60 and 64.
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accounting for almost 80 per cent of total net emissions in 1999.221 The
electricity generation industry accounts for 35 per cent of Australia's total
emissions 222 Around 46 per cent of energy related carbon dioxide (C02)
emissions and 73 per cent of methane emissi.ons from the energy sector are
contributed by electricity generation, reflecting the dominance of coal in
electricity production. 223 Studies indicate that compliance with emission
reduction targets in Annex I countries will lead to substantial falls in coal
consumption and a significant loss of coal export markets. 224 For example,
without emissions trading, it is estimated that coal consumption by Japan,
the world's largest coal importer, would fall by 80 per cent by 2012, due to a
contraction of its iron and steel sector and restructuring of its electricity
industry. However, the impact of the Kyoto Protocol reduction commitments
would be lessened by emissions trading. 225

Greenhouse Strategy (NGS) was subsequently launched in November 1998.227
The 1998 NGS provides a strategic framework within which the States and
Territories can develop implementation plans setting out how Australia's
commitments under the Kyoto Protocol are to be met.228

Sustainable development requires planning, the imposition of limits and
national co-ordination of major resource projects in a way which has not
been possible under the project by project use of franchise agreements to
attract capital and remove impediments to development. An inherent
weakness in the project by project approach is that it exposes State
governments to the demands of the developers. The States, eager to see
major projects go ahead, generally have a limited capacity to reject the
demands of the developers of valuable export oriented projects. 226 Implementation of ecologically sustainable strategies in Australia will clearly require a
coherent approach by the States and Commonwealth, based on an understanding of the role which franchise agreements have played in promoting
the development of large scale mineral extraction and processing projects.
A National Greenhouse Response Strategy (NGRS) was endorsed by the
Council of Australian Governments in 1992 with a view to enabling Australia
to meet its obligations under the UNFCCC. However, a review of the 1992
NGRS found that it had been largely ineffective, and a new National
221 Australian Greenhouse Office above note 218 at A-3.
222 P Simshauser and G Docwra 'Long run efficiency in deregulated electricity
markets' Stanwell Corporation Brisbane, Discussion Paper No 38 May 2000.

Recent policy initiatives by State and Federal governments indicate an
emerging acceptance that limiting Australia's greenhouse gas emissions will
require restrictions on the development of projects of the kind which have
traditionally been established under franchise agreements. As recently as
1989, the official view of the Queensland government was that the economic
significance of the resource industries was such that they should be entirely
exempted. from any emission reduction efforts.229 This attitude is explained, if
not JushfIed, by the fact tllat 97 per cent of Queensland's electricity is
produced from coal fired power stations, accounting for· 37 per cent of the
State's greenhouse gas emissions. 230 Again, in 1999 the Queensland government announced the construction of three new coal fired power stations
which would have produced a six per cent increase in Australia's total
greenhouse gas emissions. However, the Queensland government has
acknowledged that 'fundamental changes to the way energy is produced and
used' w~lI be necessary if pr?gress is to be made towards achieving
AustralIa s Kyoto Protocol commltments 2 31 Following the launch of the NGS,
111 May 2000 the Queensland government released a new energy policy, a
central objective of which is the diversification of the State's energy mix by
IncreasIng the use of natural gas and renewable energy resources. Under the
'Queensland Energy Policy: A Cleaner Energy Strategy', no new generating
lIcences for coal fIred power stations will be issued unless there is a clear
and demonstrated need. 232
The importance of adopting a national approach towards decision making
on major new projects with the potential for significant greenhouse impacts is
acknowledged in the Federal government's proposal to introduce a so-called
'greenhouse trigger' into the Environmental Protection and Biodiversity ConservatlOn Act 1999 (Cth) (EPBCA). The EPBCA identifies various matters of
national environmental significance and the Commonwealth's environmental
assessment and approval procedures come into play if a proposed action will

223 M Diesendorf 'Greenhouse response in the energy sector' in M Diesendorf and C
Hamilton (eds) Human Ecology, Human Economy AlIen & Unwin Sydney 1997 at

211 and 216.
224 K Schneider, L Fairhead, B Graham and R Stuart 'Implications of the Kyoto
Protocol for APEC Coal Markets' in Australian Bureau of Agriculture and
Resource Economics ABARE Conference Paper No 98.5 ABARE Canberra 1998 at

16.
225 D Kennedy, S Brown, J Lim and B S Fisher 'Impacts of the Kyoto Protocol on the
Australian mining and metallurgy industries' in Australian Bureau of Agriculture
and Resource Economics ABARE Conference Paper No 98.20 ABARE Canberra

1998 at 14-5.
226 I Lowe 'The greenhouse effect and the poHties of long-term issues' in S Bell and
B Head (eds) State, Economy and Public Policy in Australia Oxford University
Press Melbourne 1994 at 326-7.
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December 2000. See Australian Greenhouse Office above note 217.

229 Lowe above note 225 at 319.
230 Department of the Environment Queensland's Energy Policy: A Cleaner Energy
Str~tegy Department of the Environment Brisbane May 2000.

231 EnVIronmental Protection Agency Brisbane J999 at [6.19].
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have a significant impact on any of the specified matters.233 According to a
draft regulation circulated by the Federal government in late 2000, the
greenhouse trigger, designed to protect the climate, would apply to proposed
new developments that will result or are likely to result in greenhouse gas
emissions of over 0.5 million tones (Mt) of carbon dioxide equivalent in any
12 month period. The proposed emission threshold of 0.5 Mt is equivalent to
approximately 10 per cent of the average annual increase in Australia's total
greenhouse gas emissions from 1990 to 1997 (other than land clearing).
Projects that produce emissions over this threshold are considered to be of
national environmental significance and will trigger the EFBCA assessment
and approval process. Consequently, major new projects will be subject to an
environmental impact assessment that addresses greenhouse issues before an
approval decision is made by the Commonwealth Environment minister or,
where a bilateral agreement accrediting State assessment processes is in force,
by the relevant State minister.
The

greenhouse

trigger proposal recognises

that new projects can

significantly increase Australia's net greenhouse emissions, making it luuch

less likely that reduction commitments under the Kyoto Frotocol will be met.
By setting the 0.5 Mt of carbon dioxide equivalent over 12 months as the
threshold for the operation of the greenhouse trigger, the proposal would see
many of the major projects developed under franchise agreements brought
within the scope of the EPBCA assessment and approval processes.

Conclusions
The use of franchise agreements by the Australian States and the Northern
Territory to establish major mining and minerals processing projects during a
period spanning more than half a century is unique in the international
annals of resource development regulation. The model of the negotiated
agreement, ratified by legislation, was accepted by Australian governments as
a means of attracting the foreign investment capital needed to give effect to
their objective of achieving economic growth through private sector development of State owned mineral resources and the accompanying infrastructure.
It is perhaps ironic that the failure of the Federal government's efforts in the
mid-1970s to 'buy back the farm' and assume a central role in natural
resource development meant that such development remained largely the
province of the private sector in Australia while elsewhere in the world
nationalisation was widespread and State resource development corporations
were being established. With the failure of the Federal government's attempt
at exerting direct control over the development of onshore mineral resources,
the States, restricted by Loan Council constraints on their ability to raise loan
funds on their own behalf, continued to rely on franchise agreements as a
key element in their strategies for attracting private investment to develop
rich mineral discoveries in their remote regions.
Australia's unparalleled experience in the use of negotiated agreements as
a central component of regulatory strategy in the minerals sector has
ramifications for other natural resource exporting countries as well as for
multinational mining companies. Since the mid-1980s, there has been a
worldwide move away from government participation in natural resource
development, with the majority of the former State resource development
corporations now having been transferred into private ownership. Governments have turned to private investors to finance and undertake natural
resource development and have sought to encourage foreign investment in
the mineral sector. It is in this context, against the background of
governmental retreat from. direct participation in resource development, the
dramatic expansion of foreign direct investment during the 1980s and 1990s
and the shift away from extensive economic regulation towards a greater
reliance on market forces, that the Australian mining agreements have
assumed a renewed relevance on the international level.
Domestically, an understanding of the role of franchise agreements is
relevant not only from the perspective of ascertaining the substantive content
of the laws governing natural resource development but also from the
viewpoint of regulatory theory. While little attention has been paid to the
relationship between the general legislation regulating the development of

233 See Chapter 6 above under section entitled 'Co-operative federalism'.
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minerals and other natural resources on the onc hand and the franchise
agreements on the other, both need to be considered to obtain an accurate
view of the state of the law. The pervasiveness of franchise agreements in the
minerals sector demonstrates a ready acceptance of project specific regulation,
at least in relation to projects of major economic significance, with the details
arrived at by means of a consultation and bargaining process among the
interested private and public entities. This aspect of the Australian regulatory
landscape needs to be more clearly understood and to be accounted for in
the jurisprudence on sources of law; its implications for the regulation of
other areas of economic or social importance need to be further explored.
This singular feature of the regulatory structure of resource development in
Australia also appears to be a factor which has influenced the shaping of the
regime of statutory rights to negotiate under the native title legislation.
There is little doubt that the negotiated agreement model succeeded in
enabling the Australian mining industry to rapidly attain world status and
ensuring that mining and minerals processing will continue to be a leading
sector in the national economy for decades to come. Those problems which
have arisen out of developments governed by mining agreements can often
be attributed to the exclusion of persons or interests from the negotiation
process, with the consequence that the final agreement fails to encompass
significant interests or concerns. Much of the litigation relating to franchise
agreements, for example, has been initiated by Aboriginal communities
whose traditional lifestyles and customs have been disturbed by major
projects on or near their ancestral lands. Australia's experience with
negotiated mining agreements points to the need for clear and well defined
negotiation processes which ensure that all relevant interests are identified
and considered, as well as for strong and transparent mechanisms which
ensure the enforceability of the parties' agreed obligations.
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