IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS
COUNTY DEPARTMENT, CHANCERY DIVISION

TOWNSHIP TRUSTEES OF SCHOOLS )
TOWNSHIP 38 NORTH, RANGE 12 )
EAST, )
) No. 13 CH 23386
Plaintiff, )
) Judge Jerry A. Esrig
VvS. )
) Commercial Calendar S
LYONS TOWNSHIP HIGH SCHOOL )
DISTRICT NO. 204, )
)
Defendant. )

PLAINTIFF’S MOTION TO ADJUDICATE CONTEMPT AND
ENFORCE THE COURT’S MAY 21,2021 FINAL JUDGMENT

Plaintiff, Township Trustees of Schools Township 38 North, Range 12 East (the “TTO”),
by and through its undersigned counsel, THE QUINLAN LAW FIRM, LLC, and MILLER, CANFIELD,
PADDOCK & STONE, PLC, hereby submits the following Motion to Adjudicate Contempt and
Enforce the Court’s May 21,2021 Final Judgment.

INTRODUCTION

In September 2021, five months after this Court entered a final judgment in this action,
Lyons Township High School District No. 204 (“204”) filed a new lawsuit seeking a ruling, inter
alia, that the TTO violated this Court’s May 21, 2021 order (the “Order”) and should be held in
contempt of court because the TTO re-allocated investment earnings among all the districts when
calculating the “true up,” or the amounts due 204, in connection with 204’s withdrawal from the
TTO. This Court has the inherent authority and jurisdiction to adjudicate whether the TTO is in
contempt of the Order and the TTO requests this Court do precisely that. The TTO does not believe
it violated this Court’s Order — because the Order did not prohibit or enjoin the TTO from

reallocating investment earnings in the future as part of 204’s withdrawal from the TTO — and this



Court can easily and efficiently resolve the issue. If this Court finds that the TTO is in violation of
its Order, the TTO will immediately take whatever action is necessary to comply with its Order.

By ruling on whether its own Order has been violated, this Court can save both the TTO
and 204 tens or hundreds of thousands of school funds to adjudicate this issue via separate lawsuit.
204 has already moved for a preliminary injunction resulting in multiple witnesses and numerous
hearing dates. Notably, 204 brought its new lawsuit after it had withdrawn from the TTO, likely
to avoid paying for approximately 25 percent of the TTO’s and its member school districts’ costs
in defending 204’s claims. There is no doubt that public school resources will be preserved by this
Court’s ruling on whether the TTO violated its Order. It does not appear to make sense to litigate
in front of a separate court whether the TTO is in contempt of or otherwise violated this Court’s
Order and this Court has its own interest in seeing that its orders are enforced.

Accordingly, the TTO respectfully requests this Court enter an order adjudicating that the
TTO is not in contempt of and did not violate this Court’s Order, to settle that issue. If 204 wishes
thereafter to pursue its other claims in its new lawsuit, 204 can proceed along that route.

BACKGROUND
A. The TTO’s Investment Allocations Process and This Court’s Order.

As this Court will (more than) likely recall, the TTO pools and invests monies belonging
to more than a dozen school districts, which is held in its Agency Fund. These investments include
money market accounts, certificates of deposit, municipal bonds, and other investment vehicles.
As these investments produce income the TTO allocates that income to each district according to
its proportionate share of the Agency Fund.

Until July 1, 2021, 204 was a member of the TTO. This Court held a trial from November

2020 to March 2021, where it decided various claims asserted by each of the TTO and 204,



including the TTO’s request that the Court enter a declaratory judgment that the TTO could
reallocate investment income that had been erroneously overallocated to 204 during fiscal years
1995-2012.

In that part of its Order most directly addressing this request, this Court found that “the
TTO has not proved any particular amount of investment earnings was over-allocated to [204].”
(Order, Exhibit A, at 26.) The Court explained it did not accept the TTO’s methodology for
calculating the overallocation of investment earnings. As this Court noted, that methodology
“relied on certain handwritten notes created by [former Treasurer] Healy” that “reflect[ed] his
estimate” of the income to be allocated to each district, and “compared Healy’s estimate of 204
pro-rata investment earnings for each quarter against the amount actually credited to 204 per the
general ledger.” (Id. at 23-34.)

This Court found that this methodology was flawed. More specifically, this Court found
that “there is no reason to compare the general ledger allocation for [204] to Healy’s notes.” (/d.
at 24.) As this Court explained, “[t]he better and only comparison that matters is the general ledger
allocation for [204] versus the entire amount of investment allocation allocated to all of the
districts.” (Id.). This Court also explained that the methodology did not “examine all of the
allocations [of investment earnings] to all of the districts” and did not “perform[] a similar
examination of the other member districts.” (Id. at 25-26.) The Court disapproved of the
methodology of the TTO’s expert, who had ended his analysis “in 2012 even though the investment
pool continues to this day and investment earning allocations continue.” (/d. at 25.)

Although denying the TTO’s request for declaratory relief, this Court did not enjoin the
TTO from re-allocating investment income using a different methodology in connection with

204’s withdrawal from the TTO. Likewise, this Court did not enter a declaratory judgment that the



TTO could not re-allocate investment income using a different methodology at the time that 204
withdrew from the TTO. In fact, during trial, this Court recognized that the TTO would need to
undertake a more comprehensive analysis of investment income allocations to determine the
amounts owed to 204 and the other districts in connection with 204’s withdrawal from the TTO.
(See, e.g., Trial Tr., Nov. 17, 2021, Exhibit B, at 108:17-109:4 (“I don’t understand how this
problem can be resolved without looking at the fund from beginning to end and deciding who owes
what to whom. Now, I recognize that there are going to be limitations on the ability to do that
based upon the inadequacy of records. And Mr. Hoffman, that’s something that everybody’s going
to have to live with. So somebody’s going to have to come up with some method of allocating
what’s been unallocated.”).)

B. Consistent with the Court’s May Order, the TTO Developed a New Methodology to

Determine the Proper Allocation of Investment Income to All Member Districts Upon

204’s Withdrawal from the TTO.

On June 25, 2021, 204 notified the TTO that it had elected to withdraw from the TTO
effective the start of the next fiscal year, i.e., July 1,2021. This did not take the TTO by surprise,
as 204 has long made known its intention to withdraw from the TTO once the School Code
permitted it to do so. Accordingly, as far back as December 2020, the TTO began the process of
re-analyzing prior investment income allocations. This ongoing analysis was discussed at the
TTO’s public meetings, some of which were attended by representatives of 204.

On June 30,2021, the last day of the fiscal year, the TTO provided an estimate (specifically
calling it a “forecast”) to 204 that 204’s share of the Agency Fund would be $47,731,790.72. The
TTO promptly transferred $41,731,790.72 to 204 on July 1, 2021 and deposited the remaining

$6,000,000 into two different interest-bearing TTO bank accounts within Lyons Township, to



await a final reconciliation and determination of the amount due 204.! Aside from more routine
reconciliation work and obtaining final numbers (as opposed to estimates) affecting the amounts
due 204, the TTO also took steps to reallocate investment income, bearing in mind this Court’s
prior comments.

As reflected in the minutes of the TTO’s September 23, 2021 public meeting, the TTO
reviewed its “books and records and examined the interest allocations to all of the districts from
Fiscal Years 1995 to FY2020.” (Sept. 23 Minutes, Exhibit C, at 3.) “Based upon this detailed
review, the TTO Treasurer . . . determined that prior yearly interest allocations were incorrect and,
as a result, the fund balances of certain districts are inaccurate.” (Id.) The TTO determined that
“certain districts’ fund balances need to be modified.” (Id.) The TTO also considered “the impact
each fund balance adjustment would have on all future allocations all districts.” (/d.)

The TTO ultimately determined that Districts 104, 105, 1065, 1067 and 204 “were over-
allocated investment earnings by a total of $1,384,386.79.” (Id.) The TTO then authorized its
Treasurer to reallocate this amount, including $1,263,220.09 that had been over-allocated to 204,
to Districts 101, 102, 103, 106, 107, 108, 109, 2045 and 217. (Id.)

Aside from discussing this ongoing analysis at public meetings, the TTO also publicly
published its analysis and the supporting documentation, which is easily located online at Lyons
Township Treasurer’s Office Quarterly Average Fund Balance and Quarterly Interest Allocation
Examination, Lyons Township Trustees of Schools (last visited Dec.2, 2021),

http://www.lyonstto.net/interest.html.

! The School Code provides the TTO with a 90-day winding-up period to liquidate (i.e., determine the
amount due and convert to cash or cash equivalents) the final amount due LT. 105 ILCS 5/5-1(b). 204 has
argued that this 90-day period does not exist and the TTO was obligated to determine the final amount due
204 — and transfer that amount to 204 — immediately on July 1, 2021.



As is evident, the TTO utilized a different methodology than the one utilized in this lawsuit.
Healy’s handwritten estimates are not among the supporting documentation because the TTO did
not rely on those estimates. Rather, the TTO compared the actual allocations as recorded on its
general ledger as against the fund balances of the districts, to see if the allocations had been
performed properly. The TTO also performed this analysis for all the districts, not just 204, and
from 1995 through 2020. (Computer records prior to 1995 were no longer accessible.) Also, the
TTO calculated the impact each misallocation would have on future allocations. This methodology
is materially different from what was done the first time and followed, as best as the TTO was
able, the comments and analysis this Court provided during trial and in its Order.?

C. 204 Files a New Lawsuit Requesting That the TTO be Held in Contempt of This
Court’s Order and Alleging That the TTO Was Not Permitted to Reallocate
Investment Income in Connection With 204’s Withdrawal from the TTO.

On September 22, the day before the September 23 TTO board meeting, 204 filed a new
lawsuit against the TTO. 204 alleged that the TTO’s failure to transfer the entirety of the
$47,731,790.72 that the TTO estimated would be due to 204, and the TTO’s reallocation of
investment earnings, violated the School Code and placed the TTO in contempt of this Court’s
Order. A copy of 204’s Verified Complaint is attached as Exhibit D. 204 alleged that the TTO’s
“effort to ignore the Order, re-visit the investment earnings claim, and grant itself the relief that
Judge Esrig denied constitutes both a violation of the Order and a breach of the TTO’s fiduciary
duty to [204].” (Compl., Exhibit D, 70.) 204 therefore requested four declaratory judgments. (/d.

at 15.)

? The TTO is not suggesting that this Court thereby pre-adjudicated the methodology that the TTO would
use in its September 23, 2021 board action; the TTO just notes that it listened to this Court’s suggestions.



Particularly relevant here, 204 requested that the court initiate contempt proceedings by
“[e]nter[ing] an order against the TTO’s Trustees and Treasurer requiring them to show cause, if
they can, for their failure to abide by the terms of the final judgment set forth in the Order.” (Id.)
204 also requested that the court, pursuant to Section 5-1(b) of the School Code, declare that the
TTO immediately transfer the $6,000,000 in withheld funds to 204. (Id.) 204 also requested a TRO
and preliminary injunction stating that “[pJursuant to the [May] Order and the doctrine of res
judicata,? the TTO is barred from taking any action . . . that involves [204] or its assets with respect
to the claimed over-allocation of investment earnings to [204] during the period FY1995-2012.”
(Id. at 18.) A copy of 204’s Motion for TRO is attached as Exhibit E. This new lawsuit was
assigned to Judge Cecilia A. Horan.

Recognizing that no court sits in a better position than this Court to decide whether the
TTO violated the Order, the TTO moved to transfer the case to this Court. 204 inexplicably
opposed that motion and so it was denied.

Within the 90-day window permitting the TTO to liquidate (i.e., determine and convert to
cash or cash equivalents) the final amount due 204, the TTO transferred a further $4,564,087.88
of the withheld $6,000,000 to LT, leaving $1,263,220.09 seemingly at issue. The TTO contends
that 204 has now had transferred to 204 all sums to which 204 is entitled; 204 contends it is entitled
to this remaining $1,263,220.09 that was part of the June 30,2021 estimate. The TTO would prefer
to transfer these remaining funds from the interest-bearing bank accounts into which they were
placed and reinvest them, but 204 opposes any transfer and demands the remaining balance stay

frozen in the TTO bank accounts.

3 The doctrine of res judicata is, of course, an affirmative defense. As the TTO is not making any affirmative
claims in the new lawsuit, it is not clear why the doctrine would seemingly apply to prohibit the TTO from
taking any action whatsoever.



During a preliminary injunction hearing on this issue, 204 questioned the TTO’s Treasurer,
Ken Getty, significantly about this Court’s May Order. (See, e.g., Tr., Oct. 6, Exhibit F, 106:14—
111:6 (questioning Getty about this Court’s May Order and explaining to the Court that 204
intended to use the order to demonstrate that the TTO took “actions inconsistent with the Judge’s
[Esrig’s] findings™); id. at 135:2—-138:3, 140:14-145:10:14 (questioning Getty about the Court’s
findings on the statute of limitations); id. 148:7-149:16, 150:19—153:8) (Getty explaining how the
methodology for calculating investment income owed to the districts differed from the method
discussed in the Court’s May Order).) 204’s new lawsuit, as demonstrated through its Verified
Complaint, Motion for TRO, and line of questioning, hinges substantially upon how this Court’s
Order is interpreted and whether the TTO is in violation of that Order.

The preliminary injunction hearing has been continued until December 20, where 204 will
continue to argue to Judge Horan the TTO violated this Court’s Order and thereby placed itself in
contempt — even though this Court can answer that question easily, in a cost-efficient manner,
without wasting public funds, and without days of evidentiary testimony. The issue is simple — did
the TTO violate this Court’s Order by reallocating investment income in connection with 204’s
withdrawal from the TTO?

DISCUSSION

This Court has the inherent authority and jurisdiction to adjudicate whether the TTO is in
contempt of its Order regardless of the fact that more than 30 days have passed since entry of the
Order. Mehalko v. Doe,2018 IL App (2d) 170788,9 25; see Inre A.M.,2020 IL App (4th) 190645,
9 13 (“A court is vested with inherent power to enforce its orders and preserve its dignity by the

use of contempt proceedings.” (quoting People v. Warren, 173 1l1. 2d 348, 368 (1996))).



In its new lawsuit, 204 asks the court to hold the TTO in contempt of court for violating
this Court’s Order. 204’s prayer for relief expressly includes a request that the court “[e]nter an
order against the TTO’s Trustees and Treasurer requiring them to show cause, if they can, for their
failure to abide by the terms of” the Order. (Ex. D at p. 15.) Issuing an order to show cause invokes
a court’s contempt powers. See Milton v. Therra, 2018 IL App (1st) 171392, 9 37 (“issuance of a
rule to show cause is appropriate only in civil contempt”); In re Marriage of Betts, 200 I1l. App.
3d 26, 58 (4th Dist. 1990) (explaining that a rule to show cause is the designation appropriately
used in an indirect civil contempt proceeding); 5 Nichols Ill. Civ. Prac. § 87:14 (“A rule to show
cause is a means used to bring an alleged contemnor before the trial court when a failure to comply
with a court order is alleged.”).

204 has stated its belief to the TTO that a court does not have authority to hold an entity in
contempt, and may instead only hold individuals in contempt, but this is clearly wrong. An entity
can violate a court’s order every bit as much as an individual can. See, e.g., Cook Cty.v. Lloyd A.
Fry Roofing Co., 59 1ll. 2d 131 (1974) (affirming finding of contempt against the defendant
company).

Not only does this Court have the unquestioned authority to adjudicate that the TTO did
not violate its Order, but there are good reasons why this Court should do so. First, this Court has
the inherent interest in seeing that parties obey this Court’s orders — if a party violates one of this
Court’s orders, particularly in a material manner such as 204 charges, this Court should act.
Second, this Court’s determination of this issue promotes judicial efficiency and will save the
parties significant public dollars (which, on the side of the TTO, are being borne by a dozen other
school districts) litigating this issue. This Court does not need to hold evidentiary hearings to figure

out what its Order says or whether the TTO violated the Order — in fact, this Court can summarily



dispose of the issue merely by adjudicating that the TTO cannot have violated its Order because
the Order did not impose any requirements upon the TTO in the first instance.

The TTO does not expect this Court to simply take over the new lawsuit, but this Court can
determine that the TTO did not violate its Order. Moreover, if this Court adjudicates that the TTO
is in contempt of its Order — which certainly was not the TTO’s intent — then the TTO will
immediately take whatever action may be necessary to purge such contempt. If this Court
adjudicates that its Order prohibited the TTO from reallocating interest income in the future, all
this Court need do is state that and the matter will be resolved.

Frankly, issue of whether the TTO violated this Court’s Order is a simple one. This Court’s
Order did not declare that the TTO may not reallocate erroneously allocated investment income in
connection with 204’s withdrawal from the TTO, nor did this Court enjoin the TTO from doing
so. Rather, the Order rejected declaratory relief based on the methodology of reallocating
investment income presented at trial. (Ex. A at 26, 40.) Nowhere does the Order declare that the
TTO lacks the authority to employ a different methodology to re-allocate investment income in
connection with 204’s withdrawal. To the contrary, the TTO’s interpretation of the Order is
consistent with this Court’s recognition throughout the trial that a “true-up” of the Agency Fund
would inevitably occur upon LT’s withdrawal from the TTO. (See Ex. B at 108:17-109:4 (“I don’t
understand how this problem can be resolved without looking at the fund from beginning to end
and deciding who owes what to whom. Now, I recognize that there are going to be limitations on
the ability to do that based upon the inadequacy of records. And Mr. Hoffman, that’s something
that everybody’s going to have to live with. So somebody’s going to have to come up with some

method of allocating what’s been unallocated.”).)

10



In adjudicating this issue, this Court should state that the Order does not prohibit the TTO
from taking any action with respect to 204’s withdrawal from the TTO, does not require that the
TTO turn over any specific amount of funds to 204 in connection with 204’s withdrawal, and does
not prohibit the TTO from utilizing a different methodology to reallocate investment income. To
be clear, the TTO is not asking this Court to rule that the TTO’s computations are accurate.
Enforcing its Order by clarifying that the TTO was not prohibited from taking these actions will
also save considerable public dollars.

Circuit courts have the inherent authority to enforce their orders after judgment. See
Smithberg v. Ill. Mun. Retirement Fund, 192 111. 2d 291,297 (2000) (“It is an elementary principle
of law that a court is vested with the inherent power to enforce its orders.”); In re Marriage of
Allen, 343 11l. App. 3d 410, 412 (3d Dist. 2003) (“‘Although the trial court loses jurisdiction to
amend a judgment after 30 days from entry, it retains indefinite jurisdiction to enforce the
judgment.”).

Though this Court recognized that, by closing argument, the TTO no longer sought relief
related to its investment allocation claim, this Court nonetheless took the time to provide its
analysis of the claim, noting that it “[was] faced with a live claim which the parties litigated at
great expense.” (Ex. A at 23.) Therefore, the Court “offere[d] . . . analysis and a ruling.” (Id.) The
Court identified several issues with the specific methodology for reallocating investment income
that the TTO presented at trial. The Court found that the analysis presented at trial relied on notes
from Healy that lacked supporting documentation, making this analysis “neither appropriate nor
reliable and proves nothing.” (/d. at 23-25.) The analysis at trial also did not “examine all of the
allocations [of investment earnings] to all of the districts” and did not “perform[] a similar

examination of the other member districts.” (Id. at 25-26.) The Court also disapproved of an
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expert’s method of re-allocating investment income because the analysis “ended in 2012 even
though the investment pool continues to this day and investment earning allocations continue.”
(Id.at25.)

In crafting its new methodology to reallocate investment earnings upon 204’s withdrawal
from the TTO, the TTO made sure that its methodology complied with the Court’s analysis and
ruling, insofar as the TTO was able to and understood this Court’s analysis. The TTO did not rely
on Healy’s notes. (See Ex. C at 2-3.) The TTO examined the books and records of all districts. (1d.
at 3.) The TTO examined the compounding effects of reallocating investment income on
subsequent years. (See id.) Rather than proposing to adjust only allocations affecting 204, as
contemplated at trial, the TTO proposed adjusting allocations for all the districts. (See id.) The
TTO respectfully submits that the Order contemplated the TTO taking these types of actions in the
future, as the Court noted these specific flaws with the methodology presented at trial without
enjoining the TTO from fixing these flaws in the future. While the TTO does not ask this Court to
determine whether the TTO’s computations were correct, this Court should clarify that it was not
prohibiting the TTO from engaging in this analysis, and indeed understood that the TTO would be
doing so in the future.

Similarly, the Order did not adjudicate that any particular amount was due 204 upon its
withdrawal from the TTO, or indeed require that the TTO take any particular action (or prohibit
the TTO from taking any action) in connection with 204’s withdrawal from the TTO. Indeed, the
Order is silent on these issues. LT may choose to pursue its new lawsuit regardless of this Court’s
finding that the TTO did not violate and is not in contempt of the Order, but 204 should not be
permitted to accuse the TTO of violating this Court’s orders and then avoid having this Court

adjudicate precisely that issue.
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CONCLUSION

The TTO respectfully requests that the Court enter an order stating that the TTO did not
violate and is not in contempt of this Court’s Order because the Order did not prohibit the TTO
from using a methodology different from the analysis presented at trial to reallocate investment
earnings upon 204’s withdrawal from the TTO, did not require the TTO to provide any specific
amount of funds to 204 upon LT’s withdrawal, did not require the TTO to take any particular
action upon 204’s withdrawal from the TTO, did not prohibit the TTO from taking any particular
action upon 204’s withdrawal from the TTO, and did not otherwise prohibit the TTO from
determining the amount of funds due 204 upon withdrawal, in addition to entering any further

relief this Court deems appropriate.

Dated: December 14,2021 Respectfully submitted,

LYONS TOWNSHIP TRUSTEES OF SCHOOLS
TOWNSHIP 38 NORTH, RANGE 12 EAST
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IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS
COUNTY DEPARTMENT, LAW DIVISION

Township Trustees of
Schools Township 38 North,

Range 12 East,

Plaintiff and

Counter-Defendant, No. 13 CH 23386

Calendar S
V.

Lyons Township High School Judge Jerry A. Esrig

District No. 204,

Defendant and
Counter-Plaintaff.

ORDER

This cause coming to be heard for bench trial, the court hav-
ing heard, considered and weighed the evidence, taking into
account the credibility of the witnesses, and having considered
the arguments and authority submitted by counsel, makes the
following findings of fact and law.

L.
Background

Plaintiff and counter-defendant Township Trustees of
Schools Township 38 North, Range 12 East (“T'TO”) is a gov-
ernmental body, organized pursuant to the Illinois School
Code, 105 ILCS 5/8-1, et seq. The TTO consists of a three-
member elected Board of Trustees who supervise a Treasurer
and the Treasurer’s office, including staff.! The TTO’s function
1s to receive, hold, manage, invest and account for tax funds
collected on behalf of the TTO’s member districts.

All tax monies collected for the member districts are held
and invested by the TTO in a pooled account, but the moneys of
each school district must “be accounted for separately in all
respects, and the earnings from such investment shall be sepa-

1 Unless otherwise indicated TTO refers to the Treasurer, the Treasurer’s
office and the Trustees.



rately and individually computed and recorded, and credited”
to the school districts. 105 ILCS 5/8-7 The districts make their
own budgeting decisions and determine what checks are to be
written against their funds, but the checks are issued and
signed by the Treasurer. The TTO has no input into an indi-
vidual district’s budgeting or spending decisions, and may not
spend a district’s funds without authorization from the district.
105 ILCS 5/8-16.

Each member district is required to pay a proportionate
share of the TTO’s expenses. 105 ILCS 5/8-4. Each district’s
proportionate share is determined by dividing the total amount
of all school funds handled by the TTO by the amount of the
funds belonging to that district. Id. The TTO does not receive
tax revenue independently of the school districts; it has no
independent source of funding and no funds of its own.

The Trustees have an affirmative legal duty to supervise
the Treasurer and review his financial dealings. In this re-
gard, section 5-20 of the School Code provides as follows:

At each regular meeting, and at such other
meetings as they may think proper, the trustees of
schools shall examine all books, notes, mortgages,
securities, papers, moneys and effects of the cor-
poration, and the accounts and vouchers of the
township treasurer or other township school of-
ficer, and shall make such order for their security,
preservation, collection, correction of errors, if
any, and for their proper disposition, as may be
necessary.

105 ILCS 5/5-20.

Defendant Lyons Township High School District No. 204
(“L'T”) 1s a high school district and one of approximately twelve
districts whose funds are managed by the TTO. LT is also
governed by an elected board. During the relevant time period,
it has had the largest fund balance of any of the member dis-
tricts, usually owning approximately 25% of the total of the
pooled funds.

From 1998 to 2012, the TTO Treasurer was Robert Healy.
In 2012, it was discovered that Healy was embezzling school
district funds. As a result, he was convicted and sentenced to
prison. No comprehensive forensic audit was ever conducted,
but it was estimated that Healy stole in excess of $1 million in
school district funds.



A township trustee arrangement was once common in Illi-
nois, but most treasurer’s offices have been eliminated. LT has
been an unhappy member of the TTO going back at least to the
late 1980s. As a large high-school, LT had its own business
office and believed it could perform its own accounting, money
management and investment functions better than the TTO.
As the district holding the largest fund balance, it also believed
that it was paying a disproportionate share of TTO expenses
while not receiving commensurate benefits.

II.
TTO Claims

A,
Agreement to Credit LT for Certain Accounting Expenses

1.
Pertinent Facts

Beginning at least as early as 1988, LT was unhappy as a
member of the TTO. Because of LT’s size and in-house re-
quirements, LT had its own business office which performed
many of the tasks which the TTO was otherwise required to
perform for LT. In addition, LT was unhappy with the quality
of work performed by the TTO and considered the reports and
information received from the TTO inadequate. LT preferred to
perform its own bookkeeping and accounting work in-house
and believed that it could do so more efficiently and capably
than could the TTO.

Correspondence and meeting minutes reflect LT’s com-
plaints that it was paying more than its fair share for TTO
services and was performing services for itself that the TTO
was performing for other districts resulting in inefficiencies
and unnecessary expense. On the other hand, the TTO com-
plained that LT was, by its own choice, duplicating services
performed by the TTO and that any inefficiencies were caused
by LT’s deliberate decision not to rely on the TTO’s services.

Over the years, LT let it be known that it was considering
affiliating with another township treasurer’s office or petition-
ing the state legislature to allow LT to hold, manage and invest
its own funds. Given the size of LT, its fund balance, and LT’s
significant pro rata share of TTO expenses, the TTO knew that
its own significance would be markedly reduced if LT left the
group. To stave off attempts by LT to withdraw, in late 1999,
the TTO began to formally negotiate with LT for an arrange-
ment which would allow LT to perform accounting work which

3



the TTO would otherwise have to perform in exchange for a
credit against L'T’s pro rata contributions to the TTO. This
would dissuade LT from seeking withdraw from the TTO.

In May 1999, Todd Shapiro, Chairman of LT’s Finance
Committee and Vice President of LT’s Board, directed Lisa
Beckwith, L'T’s business manager, and Healy “to work together
during the summer months to prepare options for the [LT]
Board of Education to review that would provide more equity
in the services provided [by the TTO to] the District.” LT Ex. C-
3. On July 15, 1999, Healy wrote to the TTO Trustees, as fol-
lows:

Recent meetings indicate an increasingly strained
relationship between the administration of this of-
fice and the Board of Education of High School
District #204. During the next year it will be nec-
essary for this office to absorb costs related to the
High School District 204 business function or face
legislative actions detrimental to the continued
operation of the School Treasurer’s office. A goal
then for the upcoming year is to find an agreeable
middle ground and keep the business relationship
between the District Board and the Treasurer’s of-
fice as amicable, as mutually profitable and as eq-
uitable as possible.

LT Ex. C-5. The July 27, 1999 minutes of the TTO Trus-
tees contain the following entry:

There was a discussion regarding Lyons Township
High School and the problems the district has
with the Pro Rata billing system. The Trustees
discussed with Treasurer Healy several options to
improve relations with the high school. Some of
the items discussed are for the Treasurer’s office
to assume more duties, possibly fund certain
business functions, computer sharing and legisla-
tion.

LT Ex. C-6.

On August 18, 1999, Healy wrote Beckwith a letter, in
which he outlined five “proposed possible solutions” to “balance
the efforts of our respective staffs.” One of these proposals
involved “a partial funding by the Treasurer’s office to cover



[L'T’s] costs for the business functions [LT] now performs.” LT
Ex. C-7. Healy noted:

If the responsibilities for the Accounts Payable
and Payroll production were to be returned to the
[TTO] it would mean higher costs for the [TTO] in
the form of salaries and benefits for increased
staff and higher related expenses to accommodate
the work load.

Id. He predicted that the TTO Trustees, who were copied on
the letter, “would logically conclude” that this was a “reasona-
ble” proposal. Id.

On September 29, 1999, the LT Finance Committee met
and “directed Dr. Beckwith to work with Mr. Healy to further
define the costs of the Business Office that can be charged to
the [TTO].” LT Ex. C-8. The minutes further state, as follows:

These charges could include salaries for the ac-
counts payable, payroll and computer services
staff. Also an amount for computer processing was
discussed. In addition to salaries, costs associated
with reconciliation, printing of checks, audit, legal
fees and office costs could also be transferred to
the Treasurer’s office. These costs would be in-
cluded in the Treasurer’s pro rata billing. Mr.
Healy indicated the Township Board of Trustees
1s supportive of this method.

Id.

On February 29, 2000, Beckwith wrote a memo to Healy
listing the following as the “responsibilities that [L'T] proposes
become the direct cost and responsibility of the [TTO]”:

Payroll and accounts payable bank reconcilia-
tion.

Balance monthly totals between [TTO] and
[LT].

Provide printing costs for checks and envelopes
for accounts payable, payroll, imprest and student
activities.

Annual salary and benefit cost for three em-
ployees listed below.



LT Ex. C-9. The memo listed three employee categories — Pro-
grammer Analyst, Accounts Payable Bookkeeper and Payroll
Bookkeeper — and itemized the costs, including benefits, for
each. The total was $106,403. The memo concluded as follows:
“An invoice will be sent to the Township Treasurer in May with
receipt of funds expected prior to close of the fiscal year.” Id.

The TTO Trustees met on March 21, 2000. Trustees Russell
Hartigan and Joseph Nekola were present. Nekola is now dead.
Hartigan testified at trial, but his recollection of events which
took place more than 20 years ago was understandably hazy.
The meeting minutes state as follows:

Healy submitted to the Trustees the proposal from
[LT] stating this office absorb certain payroll, ac-
counts payable and computer processing expendi-
tures by [LT]. As these costs would be incurred by
the [TTO] if [LT] were to totally utilize the facili-
ties of the TTO. [sic] These costs would certainly
be incurred. A point to be clarified is to make sure
that workman’s compensation is covered. A fur-
ther recommendation by Trustee Hartigan is that
the trustees be given an evaluation of the employ-
ee’s performance for those aforementioned per-
sonnel employed at [LT].

A motion was made by Russell Hartigan seconded
by Joseph Nekola to accept the proposal given to
the [TTO] Trustees by [LT].

ROLL CALL: Ayes — Joseph Nekola, Russell
Hartigan
Nays — None

LT Ex. C-10. A copy of Beckwith’s February 29, 2000 memo is
included in the Board Packet for the meeting. Id.

The LT Finance Committee met on March 22, 2000. The
minutes state the following:

The Committee reviewed the recommended
changes in the Township Treasurer billing. The
billing will include transferring the cost of 3 busi-
ness office staff salaries and benefits to the Town-
ship Treasurer. The Treasurer will also offer addi-
tional services to include reconciliation of all
funds and bank accounts as well as providing



checks and envelopes to the district. This adjust-
ment creates more parity between the services
provided all member districts. This will be effec-
tive for the 1999-2000 school year. This change is
subject to approval by the Township Treasurer
Trustees.

LT Ex. C-11.

On June 14, 2000, Beckwith wrote a memo to the LT Board
stating the following:

Attached is a copy of the Lyons Township High
School Treasurer’s bill for the 1999-2000 school
year. The District’s share is $165,476, which is a
6% increase over the 1998-1999 school year. Also
attached is a copy of the agreement that we made
with the Treasurer, which pays the District
$106,403 for comparable services provided to oth-
er township districts but not to Lyons Township
High School. Board of Education action is to ap-
prove a payment in the net amount of $59,073.

LT Ex. C-13. The LT Board met on June 19, 2000. Taken to-
gether the agenda, minutes and attachments reflect that pay-
ment of the TTO invoice after a credit for the services provided
by LT as set forth in the Beckwith memos of February 29,
2000, and June 14, 2000, was considered and approved on the
Board’s Consent Agenda. LT Ex. C-14. There is no dispute that
the TTO invoiced LT for $165,476.00 for its total pro rata share
for the fiscal year ending June 30, 2000, and that LT author-
1ized and the TTO accepted payment in the amount of $59,073,
i.e., the amount remaining after the crediting LT with $106,403
for services provided.

As mentioned above, Beckwith’s February 29, 2000 memo
contemplated that “[a]n invoice will be sent to the Township
Treasurer in May with receipt of funds expected prior to close
of the fiscal year.” Subsequent annual memos sent by LT con-
tained this same language. Nevertheless, in each year the
transaction followed the pattern set for fiscal year 1999. There
1s no dispute that for each succeeding fiscal year up to and
including fiscal year 2012, LT would send the TTO a memo
outlining the costs associated with that fiscal year’s agreed-
upon accounting work. When LT received the TTO’s invoice for
LT’s pro rata share of TTO expenses, LT would subtract its
credit, as outlined in the annual memo, and authorize payment
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to the TTO for the balance. The TTO would accept the net
amount, deduct the net amount from LT’s account and credit
the net amount to the TTO. L'T’s associated expenses grew each
year until these expenses exceeded LT’s pro rata share of the
TTO’s expenses. At that point, LT stopped authorizing any
payment to the TTO for pro-rata expenses; however, LT never
requested and never received credit for the amount by which
LT’s in-house accounting fees exceeded its pro rata share.

By 2013, Healy’s perfidy had been discovered, he had been
fired and new TTO Trustees had been elected. In letters writ-
ten in March and April 2013, Mark Thiessen, the new presi-
dent of the TTO Board, advised LT that the TTO did not be-
lieve the School Code permitted LT to pay less than its pro rata
share of TTO expenses; did not believe that the TTO Trustees
had ever authorized an arrangement to credit LT for account-
ing services; would no longer allow LT a credit for accounting
services LT performed; and was “exploring all . . . options for
recovery associated with [LT’s] lack of payment for legally
obligated contributions to the TTO.” TTO Ex. 62.

2.
Analysis

The TTO’s accounting expense claim seeks a declaratory
judgment that the Treasurer is authorized to debit all of the
amounts taken by LT as a credit for accounting services from
LT’s balance held within the Agency Fund. The TTO argues
that the TTO Trustees never agreed to credit LT for the ac-
counting services; that there was no valid contract between the
parties; and that allowing LT to pay less than its pro rata
share violates Section 5/8-4 of the School Code.

As to the approval of the TTO Trustees, the TTO maintains
that use of the word “accept” in the March 21, 2000 minutes
does not reflect approval of the proposal, but only an acknowl-
edgement that the Trustees had received the proposal for
further consideration. The court finds that there is no credible
evidence supporting the TTO’s position. The testimony of the
TTO’s expert and other testimony that the vote reflected in the
meeting minutes on March 21, 2000, was not a vote to accept
the proposal but rather a vote to accept delivery of the proposal
and a deferral of further action was not credible. That interpre-
tation is inconsistent with the plain meaning of the word “ac-
cept”; the technical meaning of the word as defined by Robert’s
Rules of Order, as conceded by the TTO’s expert; the use of the



word on occasions in minutes of Trustee meetings; and the
conduct of the parties both before and after the vote. The court
finds that the proposal to credit LT with the cost of performing
certain accounting and bookkeeping tasks which the TTO
would otherwise have had to perform was approved by the TTO
Trustees knowingly, deliberately and with full disclosure.

The court also rejects the TTO’s argument that the credits
must be reversed because the parties had no valid, enforceable
contract. Whether or not the proposal accepted by the TTO
Board on March 21, 2000, was sufficiently concrete to establish
a binding contract is immaterial to the issues before this court.
The evidence of a 12 year course of conduct is undisputed. The
TTO now seeks to unwind that conduct, even though it was a
full and willing participant and beneficiary of the course of
dealings.

As to the crediting of LT for accounting services, the parties
engaged in a course of dealing over 12 years without ever once
disagreeing about the arrangement or their respective respon-
sibilities. The TTO never argued that LT did not perform in
accordance with the parties’ understanding. And even though
the amount of the credit requested by LT rose annually, the
TTO never formally questioned the amount or refused to issue
the credit as requested by LT. Similarly, LT never argued that
the TTO did not have the unilateral right to terminate the
arrangement. In short, there has never been a dispute over the
terms of the parties’ arrangement. Instead, the TTO’s argu-
ments concern whether the course of conduct was properly
authorized and permissible.

It 1s a well-established principle of contract law, that parol
evidence, including evidence of a course of conduct, is admissi-
ble to supply missing terms of a contract. Guel v. Bullock, 127
I11. App. 3d 36, 40 (1st Dist. 1984). “A course of dealing between
the parties is admissible ‘to explain, supplement, or add to the
agreement (but not contradict it).” Midwest Builder Distrib. v.
Lord & Essex, 383 Ill. App. 3d 645, 673 (1st Dist. 2007) (quot-
ing Scott v. Assurance Co. of Am., 253 Ill. App. 3d 813, 818 (4th
Dist. 1993). Even if no formal contract existed, the court cannot
ignore the undisputed evidence of a course of conduct over
many years.

Most importantly, this is not an action for breach of con-
tract. Nor i1s it an action to compel future performance under
the terms of a contract. Even if no binding agreement existed,



that alone, does not require or permit the court to reverse the
parties voluntary conduct. In order to rescind a contract, the
party seeking rescission must show that that the parties can be
restored to the status quo ante. Horwitz v. Sonnenschein Nath
& Rosenthal LLP, 399 Ill. App. 3d 965, 973 (1st Dist. 2010).
Even assuming that the parties had no contract, the court finds
that before the TTO can unwind the parties’ 12 year course of
dealings, the TTO must show not only a compelling reason to
do so, but also that the status quo ante can be restored. Here,
the evidence established that the TTO can make no such show-
ing.

The TTO argues that even if the Trustees approved a credit
for Fiscal Year 2000, they did not and could not bind future
Boards. The court agrees, but, this case does not turn on this
issue. The books and records of the TTO reflect that in each
and every fiscal year at issue, LT requested, and the TTO
agreed to, a credit for the accounting services provided by LT.
TTO employees entered these credits on the books and records
maintained by the TTO. In other words, the TTO’s own books
and records reflect that the TTO agreed to and issued the
credit for each and every fiscal year at issue.

The TTO argues that in the fiscal years after 2000, the
Board did not authorize and, in fact, had no knowledge of the
arrangement. The facts and law do not support this argument.
First, “[g]enerally, the knowledge and conduct of agents are
imputed to their principals.” McRaith v. BDO Seidman, LLP,
391 Ill. App. 3d 565, 589 (1st Dist. 2009). Here, there is no
doubt that Healy and other TTO employees knew of the credits.
Healy negotiated the arrangement, LT sent memos to Healy
annually with a breakdown of the credit requested, and TTO
staff, supervised by Healy. made general ledger entries reflect-
ing all of the transactions based on the LT memos.

The TTO argues that Healy’s knowledge should not be im-
puted to the Trustees because Healy was stealing from the
TTO. It is true that there is an exception to the imputation rule
where “the agent’s interests are adverse to the principal.” Id.
“[W]hen a corporate officer or agent engages in fraudulent
conduct for the distinctly private purpose of lining his own
pockets at his corporation’s expense, it is unlawful, as well as
illogical, to impute the agent’s guilty knowledge or disloyal,
predatory conduct to his corporate principal.” Id. at 590 (quot-
ing Reider v. Arthur Andersen, LLP, 47 Conn. Supp. 202, 211
(2001)). As to the arrangement with LT, however, there was no
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fraud or concealment. Healy’s interest and the Trustee’s inter-
ests were aligned: both wanted to placate LT and keep it in the
fold. The TTO’s argument also ignores the knowledge of other
TTO employees.

Second, as the facts recited above demonstrate, the TTO
Trustees were fully informed of the negotiations leading up to
the March 22, 2000 vote on the proposal. The Trustees wanted
to placate LT to avoid its possible withdrawal from the TTO.
They knew that the proposal was the product of a years’ long
dispute and that one year’s credit was not going to bury the
issue. Hartigan and Nekola, the two Trustees who voted to
accept the proposal, served as Trustees until at least April
2005 and January 2007, respectively. There was evidence that
in 2003 or 2004, Nekola complained of the increasingly large
credit claimed by LT, but no evidence that he took any action.
Unlike Healy’s embezzlement, there is no evidence that Healy
of the TTO staff concealed the arrangement or the credit.

Moreover, as mentioned above, section 5-20 of the School
Code imposes upon the Trustees an affirmative legal duty to
supervise the Treasurer and his staff and to perform a compre-
hensive review of the TTO’s financial dealings. Each fiscal
year, the credit given to LT against its pro rata bill had a sig-
nificant impact on the TTO’s budget. It would have been im-
possible for the Trustees to discharge their statutory duties
without being informed, or informing themselves, of the credit.
In fact, that statutory duty is the Trustees’ raison d’etre.
Minutes of TTO Trustee meetings reflect the Trustees review-
ing the books, records and expenses of the TTO. The TTO
offered no evidence that the arrangement or credits was con-
cealed from the Trustee. Accepting the TTO’s argument would
not only require the court to ignore the evidence of actual
knowledge, but also to assume that for 12 years, the Trustees
utterly failed to perform their statutory duties. In the absence
of any evidence to the contrary, the court finds that the Trus-
tees performed the basic functions as prescribed by law and
had actual knowledge of the credits issued each year.

The TTO argues that the credits given to LT must be re-
versed because they violate the requirement in School Code
section 8-4 that each district pay its pro rata share of TTO
expenses. The court disagrees.

The evidence is that the TTO routinely engaged independ-
ent contractors to perform services for it. For example, it hired
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bookkeeping and accounting staff on an independent contractor
basis and received investment advice from independent con-
tractors. The parties agree that nothing prohibited the TTO
from doing so.

The arrangement between LT and the TTO to credit LT for
accounting services that the TTO would otherwise have had to
perform is in the nature of an independent contractor agree-
ment. No one would challenge the TTO’s authority to have
engaged or paid an independent contractor to perform the
bookkeeping and accounting services that LT was performing
for itself. The court sees no meaningful distinction between the
TTO’s engaging independent parties to perform those services
and its engaging LT to perform those services. That the TTO
paid, or credited, LT for performing services the TTO would
otherwise have had to perform does not mean that LT did not
pay its pre rata share of TTO expenses or otherwise violate
section 8-4 of the School Code. LT simply received a credit
against its pro rata share for services rendered to the TTO —
services which the TTO would otherwise have had to perform.
The court finds that the TTO had the authority to credit LT for
accounting services performed for itself on behalf of the TTO.
See Ryan v. Warren Twp. High Sch. Dist., 155 I11. App. 3d 203,
205 (2nd Dist. 1987) (authority to act may be implied from the
statutory scheme).

Nor does the court believe that a formal written inter-
governmental agreement was required. First, the parties
themselves specifically considered the issue and concluded that
no such agreement was necessary. Second, for accounting and
investment functions, the parties were connected by a statuto-
ry structure. No additional inter-governmental agreement was
necessary to further the ends of the statutory mandate. The
TTO has not cited any case which requires a township treasur-
er, responsible for the accounting and investment functions for
a school district, to sign an intergovernmental agreement for
every delegation of task or other accommodation that might
take place between these related entities. The TTO has never
entered into an intergovernmental agreement when dealing
with its own statutory members. As is discussed more fully
below, the TTO acted to guarantee a loan of one of its members
without signing a formal intergovernmental agreement.

Further, the TTO 1is in no position to complain about inade-
quate formalities when it performed its obligations and re-
ceived the benefits of the arrangement. A party that accepts
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the benefits of an agreement is estopped to deny its existence.
Grot v. First Bank, 292 I11. App. 3d 88, 93 (1st Dist. 1997); In re
Estate of Herwig, 237 Ill. App. 3d 737, 744, (2nd Dist. 1992);
Wasserman v. Autohaus on Edens, Inc., 202 Ill. App. 3d 229,
238-39 (1st Dist. 1990).

While “Illinois courts have consistently held that the doc-
trine of equitable estoppel will not be applied to governmental
entities absent extraordinary and compelling circumstances”,
Matthews v. Chi. Transit Auth., 2016 1L 117638, q 94, the court
finds that application of the doctrine is justified in this case.
The courts are reluctant to apply estoppel to governmental
entities, because “[i]f the unauthorized acts of a governmental
employee were allowed to bind a municipality through equita-
ble estoppel, the municipality would remain helpless to remedy
errors and forced to permit violations to remain in perpetuity.”
Village of Wadsworth v. Kerton, 311 Ill. App. 3d 829, 837 (2nd
Dist. 2000). That policy concern is less compelling where the
adverse parties are both governmental entities, a statutory
scheme places them in relation to one another, and the dispute
arises out of that inter-connectedness. Here, refusing to apply
estoppel works adverse consequences upon another unit of local
government. If the TTO were permitted to undo 12 years of
practice between the parties, another governmental entity — LT
— would be unable to rely on the conduct of its governmental
partner, would and be helpless to budget and otherwise plan
for the conduct of its fiscal affairs.

Second, the traditional prerequisites for application of es-
toppel to a governmental entity are present here. “To invoke
estoppel against a municipality, two requisites must be met:
(1) an affirmative act on the part of the municipality; and
(2) the inducement of substantial reliance by the affirmative
act.” Village of Wadsworth, 311 I1l. App. 3dat 837. “The affirm-
ative act that induces a party’s reliance must be an act of the
municipality itself, such as a legislative enactment, rather
than the unauthorized acts of a ministerial officer. A munici-
pality cannot be estopped by an act of its agent beyond the
authority expressly conferred upon that official.” Id.

Here, the court finds that the TTO Trustees were aware of
and authorized Healy to negotiate with LT over the accounting
expense issue. The Trustees then affirmatively voted to dele-
gate the work to LT and credit LT for the cost of that work.
Each subsequent year, as they were required to do by statute,
the Trustees explicitly approved the continued arrangement by
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approving the budget and reports of the TTO. As noted above,
the court finds that the arrangement between LT and the TTO
was not the result of secret, unilateral actions by Healy, but
rather was fully disclosed and approved each year by the TTO
Trustees. As such the requirement of affirmative action by the
Trustees is satisfied.

The court also finds that in issuing LT a credit each year for
the services performed, the TTO induced LT to rely on its acts
and that LT’s reliance was significant. First, LT incurred the
expense of performing work which it otherwise could have
passed on to the TTO. Second, LT refrained from taking steps
to remove itself from the TTO. These actions or inactions were
the direct result of the TTO willingness to issue the credits.

Finally, even if, in years after 2000, the Treasurer lacked
authority to issue credits to LT, the Trustees ratified the
Treasurer’s actions. “[A] principal ratifies a contract made by
an agent when, with knowledge of all material facts, it either
expresses its assent to the contract or fails to disaffirm the
contract within a reasonable time and accepts benefits under
it.” Grot, 292 Ill. App. 3dat 93 (citing Old Sec. Life Ins. Co. v.
Cont’l Ill. Nat’'l Bank & Trust Co., 740 F.2d 1384, 1392 (7th
Cir. 1984).

“[TThe doctrine of ratification fully applies to municipal and
other public bodies.” Athanas v. City of Lake Forest, 276 Ill.
App. 3d 48, 56, (2nd Dist. 1995). “Where an agent has acted
outside the scope of his or her authority, a principal may ratify
the unauthorized act and the ratification is equivalent to origi-
nal authority confirming that which was originally unauthor-
1zed.” Id. “Ratification, which may be express or implied, occurs
when the principal, with knowledge of the material facts of the
unauthorized action, takes a position inconsistent with non-
affirmation of the action.” Id. at 55-56. “Stated another way, a
principal (including a city) can ratify the actions of the agent
by not repudiating the agent’s actions once it has knowledge of
the actions, or by accepting the benefits of the actions.” Id. at
57. See also Ryan, 155 Ill. App. 3d at 207 (“although the con-
tract was irregularly entered into, plaintiff is entitled to be
reimbursed for his services where the school district ratified
the contract by accepting the services and by making the par-
tial payment”); Bd. of Supervisors v. Lincoln, 81 Ill. 156, 157
(1876) (estoppel is applicable to a municipal corporation where
it fails to assert a right and acts so as to influence the actions
of another.)
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Therefore, the court denies the TTO’s request for declarato-

ry relief with respect to the accounting credits claim for Fiscal
Years 2000 through 2012.

B.
LT’s Refusal to Pay Pro Rata Share of Other TTO Expenses

As mentioned above, in the spring of 2013, the new presi-
dent of the TTO Board advised LT that the TTO would no
longer credit LT for accounting services and that the TTO
would seek to recover for past credits. Shortly thereafter, LT
began to challenge certain TTO expenses and to refuse to pay
its pro rata share of those expenses. Beginning with Fiscal
Year 2013, LT deducted from TTO invoices issued to it L'T’s pro
rata share of certain financial software, certain other expenses
including the fees of an outside public relations firm, and TTO
legal expenses. Beginning with Fiscal Year 2013 and continu-
ing through Fiscal Year 2019, LT has refused to pay
$764,789.33 of the pro rata share invoiced by the TTO. The
TTO seeks a declaration that it may deduct this amount and
pre-judgment interest from LT’s account balance. The court
agrees.

1.
Infinite Visions Software

With respect to the TTO’s purchase of the Infinite Visions
software, LT argues that the expense is not authorized by the
School Code. Section 5-17 authorizes the TTO to “incur the cost
of a record book,” which does not include, according to LT,
accounting software licensing, programming, training and
modules for human resources and attendance. LT also offered
evidence that it objected to the Infinite Visions software be-
cause it was not compatible with and duplicated software
already used by LT.

Nothing in the statute gives LT or this court the authority
to second-guess TTO decisions or to substitute their business
judgment for that of the TTO. LT cites no case that suggests
otherwise. L'T’s sole cognizable argument is that the TTO
exceeded its statutory authority when it purchased the ac-
counting software.

LT acknowledges that the statute is more than 100 years
old. The drafters could not have contemplated computer soft-
ware of any kind. Nevertheless, L'T implicitly concedes that the
TTO is authorized to purchase computers and accounting
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software. The TTO’s accounting systems have been computer-
ized for many years without objection from LT.

“The cardinal rule in statutory construction is that the
statute be construed so as to ascertain and give effect to the
intention of the General Assembly as expressed in the statute.”
Inskip v. Bd. of Trs., 26 11l. 2d 501, 510 (1962). Section 1.01 of
the Statute on Statutes provides: “All general provisions,
terms, phrases and expressions shall be liberally construed in
order that the true intent and meaning of the General Assem-
bly may be fully carried out.” A court “must consider the spirit
of the enactment, and that spirit will control over the letter of
the statute, where there 1s a conflict.” Inskip, 26 I11. 2d at 510.
“The intent of the legislature in enacting a statute must be
determined by examining the entire statute and by construing
each material part of the legislation together.” Castaneda v. I11.
Human Rights Comm’n, 132 I1l. 2d 304, 318 (1989) (emphasis
in original).

Here, viewing the School Code as a whole, the legislative in-
tent was to form a governmental unit which would create
efficiencies for its member districts in connection with the
accounting for and investing of the member district’s funds,
while maintaining the independence of those districts. The
legislative intent was to permit the TTO to acquire those tools
which would allow it to carry out its functions. Nothing sug-
gests that the legislature intended to limit the TTO to the tools
that existed at the time the statue was originally enacted.
Nothing suggests that the TTO is required to integrate its
systems with those of any or all of its member districts. And
nothing in the statute expressly prohibits the TTO from acquir-
ing management tools for the use and benefit of its member
districts. Authority to act may be implied from the statutory
scheme. Ryan, 155 Ill. App. 3d at 205.

As discussed above, the TTO has no funds of its own. Any
TTO expenditure must be paid pro rata from funds of the
districts. To the extent any district fails to pay its pro rata
share, the burden of that district’s non-participation falls on
the other districts. None of the districts have any statutory
ability to control TTO decision making. The TTO Trustees
answer to their constituents, not the districts. While the School
Code provides that the TTO cannot spend a district’s funds
without a district’s approval, the statute also provides that a
district cannot avoid paying its pro rata share of TTO expens-
es.
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It may be that Infinite Visions includes certain software
modules that have the capability to perform functions which
are outside the strict limits of the TTO’s statutory duties. LT
does not complain, however, that it is being forced to use these
modules, that the TTO has taken control of LT’s human re-
source or attendance functions or that the TTO has otherwise
acted outside of its statutory authority to control or perform
district functions.

Further, there was no evidence that the Infinite Visions
software was not used by the TTO to perform functions within
its statutory authority. There was no evidence of cost attribut-
able to the offending modules or that these modules increased
the cost of the software or, if they did so, by how much. There
was no evidence that other districts are using these modules,
such that LT is indirectly subsidizing the other districts. Even
assuming, however, that the TTO paid for software functions
which go beyond the strict limits of the TTO’s statutory duties;
that other districts, but not LT, use this software; and that,
therefore, LT is called upon to indirectly subsidize other dis-
tricts, the court declines to intervene. First, much the same
could be said about the 12 year arrangement by which LT
received credits for accounting functions: that arrangement
accommodated LT, not the other districts. Second, there is no
evidence that the amount of subsidy, if any, is anything but de
minimus. Third, the court will not interfere with the discre-
tionary acts of public officials absent fraud, corruption, oppres-
sion or gross injustice. Bd. of Educ. v. Bd. of Educ., 112 Ill.
App. 3d 212, 218 (1st Dist. 1983). The court finds that the
acquisition of the Infinite Visions software is not so far outside
the statutory authority of the TTO or so favors one district over
another that court intervention is required or advisable, espe-
cially in the absence evidence of quantifiable damages to LT.

2.
Other Expenses

To the extent that LT has refused to pay its pro rata share
of other expenses, the court finds no legal justification for its
failure to do so. As to the cost of a public relations consultant,
the court finds that this is not a prohibited expense. See Ryan,
155 I1l. App. 3d 203, 205 (authority to hire public relations firm
implied from school district’s power to hold regular and special
meetings open to the public).
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3.
Legal Expenses

Beginning in Fiscal Year 2014, LT refused to pay its pro ra-
ta share of TTO legal fees, principally because those fees have
been incurred in connection with this lawsuit. LT argues, that
under the American Rule, each party is responsible for its own
legal fees. Absent a statutory or contractual fee shifting provi-
sion, LT argues, it is impermissible and inequitable to require
it to pay a pro rata share of the costs its adverse party’s legal
fees to prosecute this action. The TTO argues that it has the
authority to engage lawyers and file suit; that in doing so it
incurs an expense; and that, pursuant to statute, all TTO
expenses, including legal fees must be paid pro rata, by the
districts.2 TTO argues that the School Code governs and that
the American Rule has no applicability. Without denying the
unfairness of the result, the court agrees with the TTO.

The American Rule provides that, absent a statutory or con-
tractual provision to the contrary, the prevailing party in a
lawsuit may not recover its attorneys’ fees from its adversary.
Morris B. Chapman & Assocs. v. Kitzman, 193 111 2d 560, 572
(2000) (“Illinois generally follows the ‘American Rule’: absent
statutory authority or a contractual agreement between the
parties, each party to litigation must bear its own attorney fees
and costs, and may not recover those fees and costs from an
adversary.”) Here, however, the TTO does not seek to “recover”
its legal fees in the sense contemplated by the American Rule.
The TTO is not asking the court to award legal fees to the TTO
as a prevailing party. Rather, the TTO assessed against LT its
pro rata share or attorneys’ fees in the same way the TTO has
assessed against LT a pro rata share of all other TTO expenses.

The Trustees clearly have the authority to hire lawyers and
file lawsuits. See 105 ILCS 5/5-2; Lynn v. Trs. of Schs., 271 111.
App. 539, 540 (4th Dist. 1933) (Township school trustees have
authority to sue as trustees to recover moneys owing to the
several school districts of their township.) As with any other
TTO expense, legal fees must be paid pro rata by the member
districts. There is no other source of funds and there is no other
statutorily permissible method for allocating TTO expenses.

2 To the extent LT argues that this suit is brought by the Trustees and
that the Trustee’s legal fees are not an expense of the Treasurer, the court
disagrees. The court views the Treasurer, his office, and the Trustees as a
single governmental entity.
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Even if the American Rule applied, School Code section 5/8-4
would be a statutory provision within the exceptions contem-
plated by the Rule.

While this result may seem inequitable in this case, that in-
equity is the inevitable result of the statutory scheme. As the
TTO notes, any taxpayer prosecuted criminally or sued civilly
by a unit of government effectively pays a share of the govern-
ment’s costs to sue or prosecute her, without offending the
American Rule. While the result is more drastic here, the
principle is the same.

Therefore, the court grants the TTO’s request for declarato-
ry relief with respect to the pro rata expense claim covering
Fiscal Years 2013 through 2019. The Treasurer is authorized
to debit $764,789.33 from LT’s fund balance. With regard to
pre-judgment interest, the court finds that the TTO has not
offered evidence of unreasonable and vexatious delay and that
the sums due and owing do not otherwise qualify under the
statute concerning pre-judgment interest.

C.
Audit Claim

1.
Additional Background

By statute, the TTO and each member district are required
to perform audits annually. School Code section 105 ILCS 5/3-7
makes each district responsible for its own audit. Nevertheless,
from at least Fiscal Year 1993 through Fiscal Year 2012, the
TTO paid the costs of L'T’s audits. The TTO claims that Healy
decided unilaterally to make these payments, that he had no
authority to do so, and that the payments were prohibited by
the statute. The TTO seeks a declaration that it be permitted
to deduct those costs from LT’s fund balance.

LT argues that the TTO agreed to pay these costs, that it
did so to placate LT and keep it from leaving the TTO, and that
the payments were authorized by the Trustees. LT argues that
its audit costs were greater than the other districts because LT
performed much of its accounting in-house. It also argues that
the TTO also paid at least some, if not all, audit expenses for
other districts.

There is conflicting evidence as to how the TTO handled the
audits of the other districts. On August 27, 1992, Healy wrote a
lengthy letter to L'T’s business manager Leon Eich, “as a fol-
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low-up to our recent discussion regarding [L'T’s] possible return
to using the [TTO] for various business services.” TTO Ex. 5 p.
1. In the letter, Healy argues that the “first and foremost”
reason why “such a change would be beneficial” to LT was “the
bottom line: [LT] stands both to save money and to get a great-
er return on money it is already spending.” Id. Later in the
letter, Healy wrote:

Another cost saving feature that results from this
change is that this office would assume the cost of
your audit, with the exception of your imprest and
cafeteria accounts. The cost savings would be sub-
stantial.

Id. p.3. The TTO Trustees were blind copied on this letter.

On April 29, 1994, Healy wrote a letter to Beckwith, which
stated as follows:

Annual Audit. The trustees hire and pay for the
audit of the school districts and the Treasur-
er’s office in Lyons Township. This office has as-
sumed the cost of [LT’s] audit, even though the
functions were in house.

The TTO Trustees were copied on the letter. In January 2001,
Healy wrote Dennis Kelly, then LT’s superintendent, as fol-
lows:

Annual Audit. The trustees hire and pay for the
audit of the school districts and the Treasurer’s of-
fice in Lyons Township.

At trial, Healy and Hartigan recalled that the TTO paid for the
audits of other districts.

On the other hand, the TTO introduced evidence that other
districts paid their own auditing costs. This evidence was
mconclusive, because, in part, back-up invoices were not avail-
able and the court could not determine whether audit costs
billed and recorded as TTO expenses also included audit costs
of the districts. The passage of time, the faded recollection of
witnesses, and the incompleteness and unreliability of TTO
records make it very difficult for the court to determine when
and to what extent, the TTO paid for the audits of other dis-
tricts. Nevertheless, the court’s analysis does not turn on
whether or not the TTO paid audit costs of other districts.
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2.
Analysis

The court considers two differences between the facts un-
derlying the audit claim and those underlying the accounting
credit claim. First, while Healy’s agreement to pay LT’s audit
expenses 1s documented and was offered as an incentive to re-
integrate LT into the TTO’s system, there is no evidence of a
specific proposal or vote by the Trustees on the TTO’s assump-
tion of LT’s audit fees. The court does not find this fact to be
significant, however, because, as with the accounting credits,
the Trustees were required to and did affirmatively approve
each payment by the TTO of L'T’s audit expenses.

Second, unlike the issuance of credits for accounting work,
the TTO lacked statutory authority to pay LT’s, or any other
district’s audit expenses. As discussed above, the court finds
that the TTO had the authority to engage contractors to help
perform its statutory duties, and that when the TTO issued
credits to LT in exchange for accounting services, it was acting
within that authority. No such authority exists, however, for
the payment of district audit fees. The statute makes each
district responsible for its own audit. When the TTO paid
district audit fees, the TTO was not paying for a service the
TTO was otherwise obligated to perform.

An ultra vires act of a governmental entity is void ab initio.
Matthews, 2016 IL 117638 at § 98 (“a municipal corporation
cannot be obligated under a contract implied in fact that is
ultra vires, contrary to statutes, or contrary to public policy”).
Nevertheless, a governmental entity may be estopped to deny
an ultra vires act, “when [the opposing party’s] action was
induced by the conduct of municipal officers, and where in the
absence of such relief he would suffer a substantial loss and the
municipality would be permitted to stultify itself by retracting
what its agents had done.” Chi. Food Mgmt., Inc. v. City of
Chicago, 163 Ill. App. 3d 638, 645-46 (1st Dist. 1987) (quoting
Cities Serv. Oil Co. v. City of Des Plaines, 21 1ll. 2d 157, 160-
161 (1961)).

As with the accounting credits claim, the court finds that
the TTO 1s estopped to reverse its prior action. First, as dis-
cussed above, the usual policy concerns relating to the use of
estoppel against a governmental body are not as compelling
where both parties are governmental entities adverse to one
another. Second, the traditional prerequisites for application of
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estoppel to a governmental entity are present here. In the
ordinary discharge of the Trustees explicit statutory duties,
they were aware of and did authorize payments to the auditors
for LT and other districts. LT relied on the TTO’s audit pay-
ments: first, it acceded to the TTO’s choice of auditors, even
though these auditors were more expensive than others LT
might, and, later did, choose. Second, the TTO’s payment of
LT’s audit expenses were an additional incentive for LT to
remain within the TTO system. In fact, when the TTO stopped
crediting LT for accounting services and stopped paying for
LTs audit, LT hired new, less expensive, auditors, and took
steps to obtain legislative authority to leave the TTO.

Therefore, and based on the same analysis as the court ar-
ticulated with respect to the accounting credits claim, the court
denies the TTO’s request for declaratory relief as to the audit
claim.

D.
Investment Earnings Claim

1.
Background

As discussed above, the statutory scheme requires the TTO
to collect, hold, pool for investment purposes and invest the
money of the member school districts; however the TTO is
required to separately account for the funds of each member
district. Like expenses, investment income must be allocated to
the member districts based on the ratio of the district’s funds
to total funds held by the TTO at the time of allocation. The
TTO must keep separate books of account for the member
districts reflecting all receipts, expenses, allocated investment
income and fund balances. The TTO must maintain an account
balance for each member district, including the district’s bal-
ance in the pooled funds. Again, the TTO is not permitted to
make any payments or issue any such checks for the expendi-
ture of district funds without express authority from the issu-
ing district.

The TTO claims that in the period running from Fiscal
Years 1995 through 2012, LT was allocated more income from
the pooled investments than its proportionate share of distri-
butions actually made. The TTO asks the court for permission
to reverse quarterly or annual interest allocation to LT that
exceeded LT’s proportionate share during the respective quar-
ter or year.
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LT argues that, because of an absence of records, the TTO
has no evidence of actual investment earnings in any particu-
lar quarter or year and, in general. Therefore, LT argues, the
TTO cannot and does not know how much investment income
was earned by and should have been credited to LT in any
particular quarter or year. Absent such knowledge, LT argues,
there 1s no evidence to support an over-allocation claim. LT
also argues that the TTO’s method of computing the over-
allocation is flawed, and therefore unreliable, for a number of
reasons, including mathematical errors by Healy and the
TTO’s expert and the failure to examine and account for over-
allocations to other districts. LT argues that when Healy’s
defalcation was uncovered, LT requested that the TTO conduct
a complete forensic audit to determine the amount of money
stolen and examine the allocation of investment earnings, but
the TTO declined to do so. Instead, for purposes of this lawsuit,
the TTO hired an expert to examine allocations to LT only
during a limited period of time.

At trial, LT moved for a direct verdict on this claim. The
court denied the motion but expressed reservations about the
TTO’s methodology for computing the claim. Subsequently the
TTO moved to voluntarily dismiss the claim. The court denied
this motion, believing it was inadvisable to allow a party to
voluntarily dismiss a claim after closing its case hearing the
court’s reservations about the merits of the claim. At closing
argument, the TTO abandoned its claim, essentially conceding
that its method of computing over-allocations was flawed.

Nevertheless, the court 1s faced with a live claim which the
parties litigated at great expense for approximately eight
years. Therefore, the court offers the following analysis and
ruling.

2.
Analysis

It cannot be disputed that analysis of the TTO’s claim is
hampered by an absence of source documents. The TTO con-
cedes that there is no way to know precisely how much invest-
ment income was earned in any year during the Healey era
and therefore precisely how much income should have been
allocated to each member district. Therefore, the TTO relied on
certain handwritten notes created by Healy and on its general
ledger, which reflects amounts actually credited to the member
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districts, even though these amounts cannot be tied to actual
investment income.

Healy’s notes appear to be prepared on a quarterly basis.
They appear to reflect his estimates of investment income for
the respective quarter, his estimate of each district’s then-
current pro rata share of the fund, and his estimate of the
proper allocation based on those numbers. These notes also
reflect additional allocations to LT and other districts which
are seemingly random and are unrelated to the computation of
the pro rata share of investment income, even according to
Healy’s numbers. The notes also contain other entries which
are often incomprehensible. The notes are not tied to any un-
derlying documents and the TTO did not connect them with
brokerage statements. Healy recognized his notes and testified
generally as to how he used them, but could not recall or ex-
plain individual entries.

The TTO’s analysis compared Healy’s estimate of L'T’s pro
rata investment earnings for each quarter against the amount
actually credited to LT per the general ledger. To the extent
the general ledger reflected an amount which exceeded or fell
short of Healy’s estimate, the TTO allocated a debit or credit to
LT. The TTO did not do this analysis for the other districts; its
expert testified he spot checked other districts and concluded
that over and under payments for other districts would be de
minimus. Further, the TTO’s analysis began in fiscal year 1995
and ended in fiscal year 2012. It did not consider allocations or
adjustments which may have been made after 2012.

The TTO’s analysis was fatally flawed. First, leaving aside
the absence of any documentation establishing actual invest-
ment earnings for each quarter and year, the TTO’s general
ledger reflects investment income actually allocated to the
districts. Therefore, in each quarter and for each year, the
general ledger would also reflect the amount of investment
income actually allocated to each other district and to the
districts as a whole. Therefore, there 1s no reason to compare
the general ledger allocation for LT to Healy’s notes. The better
and only comparison that matters is the general ledger alloca-
tion for LT versus the entire amount of investment income
allocated to all of the districts.

Because the TTO is audited annually, the general ledger
should tie to actual fund balances. Of course, that assumption
is undercut by the fact that the auditors failed to catch Healy’s
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embezzlement. Nevertheless, the evidence was that Healy
embezzled funds before they hit the TTO’s books, so the alloca-
tions, account balances and total fund balance shown on the
TTO’s book reflect reliable actual balances even if those bal-
ances are significantly lower than they should have been due to
the embezzlement. In any event, comparing general ledger
allocations to Healy’s notes is neither appropriate nor reliable
and proves nothing.

Second, the failure to examine all of the allocations to all of
the districts is fatal. The allocation of investment income is
completely dependent on (a) total income and (b) pro rata
share. Because each district receives a pro rata share of in-
vestment income, any analysis of under or over allocation for a
particular district must consider what the other districts re-
ceived. The testimony of the TTO’s expert that he could com-
pute over allocations to LT without reference to the allocations
to other districts not credible. His testimony that minimal
random spot checks were sufficient to verify that reference to
the allocations to the other districts would not change the
result was not credible.

Third, the TTO’s analysis failed to reflect the impact each
fund balance adjustment would have on future allocations. If a
particular district’s fund balance changes at a point in time,
then the pro rata share of that district and every other district
at that point in time also changes. That change then affects
future income allocations. Failing to account for the impact
each fund balance adjustment would have on future allocations
means the TTO’s analysis is inherently inaccurate.

Fourth, the TTO’s analysis ended in 2012 even though the
investment pool continues to this day and investment earning
allocations continued. There was no reliable evidence that
income was properly allocated after 2012. There was no testi-
mony as to how adjusting fund balances before 2013 would
have affected subsequent allocations.

Further, the court notes that despite L'T’s request, the TTO
unilaterally chose not to perform a forensic audit after Healy’s
embezzlement was discovered. The inadequacy of the evidence
1s directly related to the TTO’s failure to maintain appropriate
records and its failure to engage a forensic auditor to examine
its books. No doubt such an examination would have been
expensive, but not in comparison with the amounts spent on
this litigation.
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Finally, the TTO has a fiduciary duty to all of its member
districts, including L'T. That duty requires the TTO to treat all
of its member districts even-handedly. That the TTO has an
unrelated dispute with LT is not an excuse to audit the in-
vestment earnings allocated to LT without performing a simi-
lar examination of the other member districts. There was no
evidence to suggest Healy deliberately treated LT differently
than other districts.

For all these reasons, the court concludes that the TTO has
not proved any particular amount of investment earnings was
over-allocated to LT and therefore denies the TTO’s request for
declaratory relief as to this claim.

I11.
LT’s Affirmative Defenses

Although unnecessary to a resolution of the TTO’s claims,
in the interests of judicial economy, the court considers LT’s
affirmative defenses.

A,
Statute of Limitations

“As a general rule, the statute of limitations will not apply
to bar a claim by a governmental entity acting in a public
capacity. However, where the entity is acting in a private
capacity, its claim may be subject to a limitations defense.”
Champaign Cnty. Forest Pres. Dist. v. King, 291 Ill. App. 3d
197, 200 (4th Dist. 1997) (citing Bd. of Educ. v. A, C & S, Inc.,
131 Ill. 2d 428, 472-76 (1989) and Shelbyville v. Shelbyville
Restorium, Inc., 96 Ill. 2d 457, 464-66 (1983)). Champaign
County articulates the following test to determine whether, in
any given case, the statute of limitations defense applies to a
governmental entity:

In order to determine if a governmental activity is
public or private, courts should consider who
would benefit by the government’s action and who
would lose by its inaction. Three factors must be
addressed: (1) the effect of the interest on the pub-
lic, (2) the obligation of the governmental unit to
act on behalf of the public, and (3) the extent to
which the expenditure of public revenues is neces-
sitated.

291 IIl. App. 3d at 200 (citing A, C & S, 131 Ill. 2d at 476 and
Shelbyville, 96 1ll. 2d at 464-65). This test 1s based on “the
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policy judgment that the public should not suffer as a result of
the negligence of its officers and agents in failing to promptly
assert causes of action which belong to the public.” A, C & S,
131 11l. 2d at 472.

In Champaign County, a forest preserve district filed an ac-
tion for breach of fiduciary duty and breach of agency against
its insurer. The district complained that the insurer over-
charged for premiums and failed to disclose that comparable
coverage was available at a lower cost. The trial court denied
the insurer’s motion to dismiss on statute of limitations
grounds but certified the following two questions under Su-
preme Court rule 308:

1. Did the Plaintiff act in its public capacity by
purchasing liability insurance?

2. Is the Plaintiff asserting a public right in
claiming excessive billing in the approximate
amount of $20,000 per year for insurance thus en-
joying immunization from limitation defenses?

Champaign Cnty., 291 Ill. App. 3d.at 199. The court answered
both questions in the negative, and stated:

Unlike the governmental activities in Shel-
byville and A, C & S, plaintiff’s purchase of liabil-
ity insurance in this case had no effect on the pub-
lic at large. It did not make the public safer, nor
did it reduce the likelihood of injury on plaintiff’s
property. The insurance was acquired solely for
the benefit of plaintiff, not the general public.

Id. at 201.

In Shelbyville, a municipality filed suit against a builder to
recover money spent to complete and repair streets that the
builder failed to construct, although required to do so under an
annexation agreement. The Illinois Supreme Court found that
construction and maintenance of city streets directly affected
the safety of the general public and, hence, the city was acting
in its public capacity. As a result, the municipality was im-
mune from the builder’s statute of limitations defense. The
court stated:

We disagree with the position advanced by the de-
fendant. It is apparent that the safety of all per-
sons who have occasion to use the streets at issue
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here will depend on the workmanlike construction
and maintenance of these streets. Insofar as it is
the continuing responsibility of cities to ensure
such construction and maintenance for the use of
the public, the inability of the city of Shelbyville to
enforce its annexation agreement or compel pay-
ment by the defendant will affect the city’s financ-
es and may impair its ability to build or oversee
the construction or maintenance of streets within
its jurisdiction in the future.

Shelbyville, 96 111. 2d at 464.

In A, C & S, a board of education sued suppliers of asbestos
seeking to recover cleanup costs. The trial court dismissed the
board’s claims as time-barred, but the appeals court held that
plaintiffs were immune from various limitations periods while
asserting a public right. The Illinois Supreme Court affirmed
the appellate court, holding that viable claims were not time-
barred. The court focused on the health and safety concerns
which would arise in the absence of abatement:

Though property damage is alleged, for the pur-
poses of this issue, we cannot ignore the resulting
health concerns involved, and at trial the plain-
tiffs will have an opportunity to establish that the
levels of asbestos in the buildings can cause per-
sonal injury. The complaint also alleges a costly
program is underway to repair, replace and main-
tain the ACMs. This complaint has alleged, there-
fore, an interest in the safety of these public build-
ings and in the safety of a large segment of this
State’s population which attends the public
schools and for the children who will in the future
attend these schools. There is also the interest of
the parents, faculty, staff and other people who
use or will use our public school system. Moreo-
ver, unlike “any other property owner,” these
buildings are owned by the government, main-
tained with tax revenue, and used for mandatory
classroom attendance as well as for other public
functions.

A, C& S, 131111 2d 428, 473-74.

Closer to this case is Sch. Dirs. of Dist. No. 5 v. Sch. Dirs. of
Dist. No. 1, 105 Ill. 653 (1883). There a school district alleged
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that a township treasurer had mistakenly diverted the taxes
paid in the plaintiff district to the second district for four con-
secutive years. The first district argued that the second district
had not made any tax levy on any property in its district and
that it carried on its schools out of the funds collected from
taxes levied by the first district. The court found the dispute
did not affect the public interest and that the statute of limita-
tions barred the action.

People v. Oran, 121 Ill. 650 (1887) 1s similar. There, one
town sued another seeking a contribution towards bond in-
debtedness. Ten years before suit was filed, county officials
ordered six sections of land detached from the plaintiff town
and attached to the defendant town. At the time the county
issued this order, the plaintiff town had a bond indebtedness,
which the people of the six detached sections had participated
in making. As a result, the plaintiff detaching town claimed it
was entitled to a contribution toward the bond indebtedness
from the attaching town. The trial court dismissed based on
the statute of limitations and the Illinois Supreme Court af-
firmed. The Court stated:

No public rights are involved in this case, — the
controversy relates solely to two townships. The
real question 1is, [sic] whether the town of Atlanta
shall recover money from the town of Oran. This
matter does not concern the State or the people of
the State. We fail to see how the public can be in-
terested in this transaction to any greater extent
than they would be in an action which one citizen
might bring against another to recover money
claimed to be due on a contract. The public will
neither money claimed to be due on a contract
[sic]. The public will neither lose nor gain if the
town of Atlanta is required to pay all of its. [sic]
indebtedness, nor will it affect the public if the
town of Oran is required to contribute. No public
interest being involved, the Statute of Limitations
might properly be pleaded.

Id. at 655-56.

As in Sch. Dirs. of Dist. No. 5 and Oran, the dispute here
involves the correct allocation of funds between governmental
entities. Unlike Shelbyville and A, C & S, here “[p]laintiff’s suit
will have no effect on the general public, as it will neither
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‘make the public safer, nor [will] it reduce the likelihood of
injury on plaintiffs property.” Village of DePue v. Viacom Int’l,
Inc., 713 F. Supp. 2d 774, 782 (C.D. Ill. 2010) (citing Cham-
paign Cnty., 291 Ill. App. 3d at 201). “[L]ost potential tax and
business revenues, in and of themselves, are not damages that
are part of a ‘public’ cause of action, as they do not implicate
the public’s interest in health and safety, and merely affect the
economic interests of the residents of the Village.” Id. “The fact
that the residents of a particular municipality would benefit
from the action is not alone sufficient to render it ‘public’ in
nature; the right must belong ‘to the general public,” rather
than ‘only to the government or some small, distinct subsection
of the public at large.” Id. at 781 (quoting Champaign Cnty.,
291 I1l. App. 3d at 203). “[P]ublic rights or uses are those in
which the public has an interest in common with the people of
such municipality, whereas private rights or uses are those
which the inhabitants of a local district enjoy exclusively, and
the public has no interest therein.” Savoie v. Bourbonnais, 339
I1l. App. 551, 558 (2nd Dist. 1950).

To the extent plaintiff argues that its claim effects educa-
tion and education is in the public interest, that argument also
fails. Here, the TTO is not engaged in educating students, only
in collecting, holding, investing and accounting for money. See,
DePue, 713 F. Supp. 2d at 782 (“recovery by Plaintiff of the
‘cost of remediating Lake DePue of its heavy metal contami-
nants’ will not improve public health and safety, as Plaintiff
has not, and cannot, undertake this task itself.”) Here the
controversy is simply how funds will be allocated among sever-
al governmental entities. Finally, looking to the policy behind
excepting certain governmental lawsuits from the statutes of
limitations defense, there is no danger here that the public will
“suffer as a result of the negligence of its officers and agents in
failing to promptly assert causes of action which belong to the
public.” A, C & S, 131 Il1l. 2d at 472. What happens in this case
will advantage the students and taxpayers in certain school
districts over others. There is no general public interest in
which of those groups prevails.

Finally, the TTO argues that the funds at issue were trust
funds and therefore the statute of limitations does not apply.
LT argues that the districts’ funds are held in agency accounts,
not trust accounts; that the Treasurer is an agent or custodian
for the funds, not a Trustee; and therefore the trust exception
to the statute of limitations does not apply.
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The court agrees with LT; the funds at issue are not trust
funds. All tax revenues for the participating districts are de-
posited with the TTO. By statute, the TTO must distribute
those funds to the districts as determined by the taxing author-
ities and strictly account for each district’s fund balance. 105
ILCS 5/8-7. While the TTO 1s permitted to, and does, pool
funds for investment purposes, each district has a specific fund
balance and operating funds for each are held in a separate
agency account or accounts. The TTO is not entrusted with the
use of those funds; to the contrary, the TTO may not use or
spend a district’s funds without express authorization of that
district.

In Sch. Dirs. of Dist. No. 5, the court stated as follows:

Money belonging to a school district while in
the hands of the township treasurer is a trust
fund, but when he pays it out to the directors of
another district, on their orders, by mistake,
without fraud or collusion, or notice to the recipi-
ents that it belonged to another district, it cannot
be held to be a trust fund in their hands which
will exclude the operation of the Statute of Limi-
tations.

105 I1l. at 655. Once the TTO allocates funds to a district, it
has effectively paid those funds to the district within the mean-
ing of Sch. Dirs. of Dist. No. 5. At that point, by statute, the
Treasurer has no authority to disburse funds for the benefit of
the district, as a trustee would do. See 105 ILCS 5/8-16. In-
stead, the Treasurer simply holds the funds as an agent or
custodian and disburses them only in accordance with the
specific direction of the district. Id. Simply by filing this law-
suit, the TTO concedes this point. The TTO seeks declaratory
relief from the court because it recognizes that it cannot debit
LT’s fund balance without L'T’s permission.

The court finds that, with respect to allocated funds, section
5/8-16 of the School Code is fundamentally inconsistent with a
trustee-beneficiary relationship. School district funds are held
In agency accounts, which are custodial accounts, not trust
accounts. The distinction between trust accounts and custodial
accounts is well-established. See Tucker v. Soy Capital Bank &
Trust Co., 2012 IL App (1st) 103303 and Waller v. Davis (In re
Estate of Davis), 225 I11. App. 3d 998 (2nd Dist. 1992).
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The court finds that none of the TTO’s claims fall within the
public rights or trust fund exceptions to the statute of limita-
tions. The TTO brings its claims under the School Code. The
statute of limitations applicable to the TTO’s claims is five
years pursuant to 735 ILCS 5/13-205 which governs “all civil
actions not otherwise provided for”. See Keller v. Boatman’s
Bank, 186 I11. App. 3d 448, 452 (4th Dist. 1989) (quoting Lyon
v. Morgan Cnty., 313 Ill. App. 296, 298 (3rd Dist. 1942). (where
Liability results from a statute, an action to enforce such liabil-
ity is a ‘civil action not otherwise provided for’ within the
meaning of section 15 of the Limitations Act, and is therefore
governed by the five year statute of limitations”); Gibraltar Ins.
Co. v. Varkalis, 115 I1l. App. 2d 130, 137 (1st Dist. 1969) (de-
claratory judgment action was a statutory action within the
meaning of the phrase “civil action not otherwise provided for”
in limitations provision).

The TTO filed this lawsuit on October 16, 2013. Therefore,
as to any payment made on L'T’s behalf for audit expenses, any
credit issued to LT for accounting related services, and any
credit issued to LT for investment earnings on or before Octo-
ber 16, 2008, the TTO’s claim, even if otherwise viable, is
barred by the statute of limitations. With respect to credits,
reimbursements and allocations, the key date is the date of the
general ledger entry.

To the extent LT cites Reimers v. Honda Motor Co., 150 Il11.
App. 3d 840, 843-44 (1st Dist. 1986) for the proposition that, as
to the audit claim, the statute should run from the date the
expense was incurred, the court disagrees. Reimers involved
parents’ derivative claim for medical expenses arising out of an
auto accident involving their child. The court held that the two-
year statute of limitations applicable to the child’s injury claim
was also applicable to the parents Family Expense Act claim.
In a personal injury action, the two-year statute of limitations
begins to run from the date of injury, regardless of when medi-
cal expenses are incurred. A new cause of action does not arise
each time new medical expenses are incurred.

In this case, however, the injury does not occur when the
auditor preforms services or issues a bill for services truly
rendered. No harm arises from the service or the bill. Instead,
the injury arises when the TTO pays an expense that should
have been paid by LT. Therefore, with respect to the audit
claim, for each allegedly wrongful payment, the statute of
limitations runs from the date the TTO paid the disputed bill.
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See Feltmeier v. Feltmeier, 207 Ill. 2d 263, 279 (2003) (the
statute begins to run on the date the defendant invaded the
plaintiff’s interest and inflicted injury, and this is so despite
the continuing nature of the injury).

B.
Laches

LT also asserts laches as an affirmative defense. With lim-
ited exceptions, laches 1s an equitable defense which does not
apply to actions at law. Gen. Auto Serv. Station, LLC v. Gar-
rett, 2016 IL App (1st) 151924, §917-18. Ordinarily, laches is
inapplicable where a statute of limitations applies. Here, the
court has already determined that five-year limitations period
set forth in Limitations Act section 13-205 applies, and LT does
not argue that laches should be applied to shorten that period.
Therefore, the only possible application of the doctrine in this
case is if the court had held that the public rights or trust fund
doctrine barred application of the statute of limitations. Be-
cause the court applied the statute of limitations, it need not
consider laches.

Nevertheless, again, in the interests of judicial economy,
the court considers whether laches would bar any of the TTO’s
claims, if the statute of limitations did not apply. In analyzing
this question, the threshold issue is whether laches may be
applied where an otherwise applicable statute of limitations
defense is barred because the plaintiff is a public entity or the
funds involved are trust funds. Neither party addresses this
question. The court finds, however, that it would be appropri-
ate for the court to consider a laches defense under those cir-
cumstances. See Tolbert v. Godinez, 2020 IL App (4th) 180587,
924 (laches may apply where the statute of limitations is equi-
tably tolled). The court does not believe that the public interest
or trust fund exceptions to the statute of limitations mean that
a governmental entity could bring an action regardless of the
length of delay or the prejudice to the adverse party resulting
from the delay. In the absence of a statute of limitations, the
court must still consider equitable and due process principles
in determining whether the claim is timely made.

“The two fundamental elements of laches are lack of due dil-
igence by the party asserting the claim and prejudice to the
opposing party.” Van Milligan v. Bd. of Fire & Police Comm’rs,
158 I1l. 2d 85, 89 (1994) (citing Tully v. State of Illinois, 143 I11.
2d 425, 432 (1991)). “There is considerable reluctance to impose
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the doctrine of laches to the actions of public entities unless
unusual or extraordinary circumstances are shown.” Id. at 90.
“This is so because laches ‘may impair the functioning of the
[governmental body] in the discharge of its government func-
tions, and * * * valuable public interests may be jeopardized or
lost by the negligence, mistakes, or inattention of public offi-
cials.” Id. at 90-91 (quoting Hickey v. Ill. Cent. R.R. Co., 35 Ill.
2d 427, 447-48 (1966)). “Although ‘the reluctance to apply
equitable principles * * * does not amount to absolute immuni-
ty * * * from laches and estoppel under all circumstances,’ it
has been recognized that laches does not apply to the exercise
of governmental powers except under ‘compelling circumstanc-
es.” Id. (quoting Hickey, 35 Ill. 2d at 448).

The court finds that those compelling circumstances exist
with respect the TTO’s claims. First, some of the TTO’s claims
are more than twenty years old. The TTO’s audit claim dates
back to 1993, its investment earnings claim dates back to 1995,
and it’s accounting credits claim dates back to 2000. Relevant
events began more than 30 years ago. As to all of the claims,
there is concrete evidence of missing documents, dead witness-
es and faded and untrustworthy memories. Key factual issues
relating to all three claims are obscured by time. LT has
demonstrated actual prejudice in defending all three claims
due to the absence of evidence.

Second, LT demonstrated that the TTO did not act with dil-
igence. As the court has repeatedly discussed, the TTO Trus-
tees had an affirmative duty to inform themselves about and
approve all of the reports and expenses of the Treasurer’s
office. It is inconceivable that the TTO Trustees were unaware
of the credits to LT for accounting services and the payment of
LT audits. The evidence strongly suggests and the court finds
that the Trustees had actual knowledge in real time. But, in
view of their statutory duties, if the Trustees did not have
actual knowledge, then, as a matter of law, they were not
diligent. See Trs. of Schs. v. Am. Sur. Co., 307 I1l. App. 398, 408
(2nd Dist. 1940) (lack of knowledge of the true state of treasur-
er’s is due to trustees’ failure to exercise the degree of diligence
imposed on them by law).

That new Trustees may have acted with reasonable alacrity
when they learned about the actions or inactions of previous
Trustees does not excuse former Trustees. The court looks not
to the actions of individual Trustees, but to the actions of the
TTO and Trustees as a continuing entity. As to the investment
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earnings credits, the court finds that the Trustees lacked dili-
gence when they failed to conduct a forensic audit after learn-
ing of Healy’s defalcation and the possibility of over-allocations.

“Although statutes of limitation, applicable in legal actions,
are not directly controlling in suits seeking equitable relief,
courts ordinarily follow statutes of limitation as convenient
measures for determining the length of time that ought to
operate as a bar to an equitable cause of action.” Sundance
Homes v. County of Du Page, 195 Ill. 2d 257, 270 (2001); see
also Am. Sur. Co., 307 Ill. App. at 406 (“as a general rule,
equity follows the law and will adopt by analogy the same
period of time fixed by the statute.”). Here, the court would
look to the applicable statute of limitations to fix the length of
time that would bar these claims. If that statute were not
applicable, the court finds that laches would bar the TTO’s
claims, even if otherwise viable, as to any payment made on
LT’s behalf for audit expenses, any credit issued to LT for
accounting related services, and any credit issued to LT for
investment earnings on or before October 16, 2008.

C.
Voluntary Payment Doctrine

“Under the voluntary payment doctrine, money voluntarily
paid under a claim of right to the payment, and with
knowledge of the facts by the person making the payment,
cannot be recovered by the payor solely because the claim was
illegal. Absent fraud, misrepresentation, or mistake of fact,
money voluntarily paid under a claim of right to the payment,
with full knowledge of the facts by the person making the
payment, cannot be recovered unless the payment was made
under circumstances amounting to compulsion.” Jenkins v
Concorde Acceptance Corp., 345 1I11. App. 3d 669, 674-675 (1st
Dist. 2003) (internal citations omitted). LT argues that the
voluntary payment doctrine bars the TTO’s attempts to reverse
the accounting credits issued to LT, to debit LT for payments
made to the auditors and to reverse investment income credits
given to LT.

The TTO first argues that the voluntary payment doctrine
1s a form of estoppel and that estoppel “will not be applied to
governmental entities absent extraordinary and compelling
circumstances.” Matthews, 2016 IL 117638, § 94. For the rea-
sons stated above, the court finds no bar to the application of
estoppel principles in this case. To the extent that the TTO
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argues that estoppel may not be applied against the unauthor-
1zed acts of a public official, the court finds that none of the
claims asserted here involve unauthorized activity by Healy or
the TTO.

The TTO next argues that the doctrine is inapplicable here
because LT did not receive any “payment” under a “claim of
right.” The court disagrees. In the context of the statutory
relationship between these parties, the issuance of credits to
the LT, as memorialized in the general ledger, are “payments”
within the meaning of the voluntary payment doctrine. As is
discussed above, the fund balances held by the TTO belong to
the districts and may not be spent without approval of the
district. A credit against L'T’s pro rata expense payment is
equivalent to a payment by the TTO in the amount of the
credit. A payment to the auditor by the TTO on behalf of LT is
a payment. In other contexts, courts have held that the volun-
tary payment “rule is applicable to payments made to an in-
termediary.” Freund v. Avis Rent-A-Car Sys., Inc., 114 11l. 2d
73, 79 (1986).

Further, the payments were made under “claim of right” by
LT. LT claimed it had an arrangement with the TTO that
afforded LT the right to the credits for the accounting services
and audit payments. LT claimed a right to an allocation of
investment earnings. Whether these rights were enforceable is
not determinative. In every case in which a party seeks to
invoke the voluntary payment doctrine, the opposing party
claims that there was no actual right to the payments.

Finally, the TTO argues that the Trustees, had, at best, in-
complete knowledge of the payments at issue. Application of
the voluntary payment doctrine requires “full knowledge of the
underlying facts.” Ill. Graphics Co. v. Nickum, 159 Ill. 2d 469,
491 (1994). “A recognized exception to this long-standing rule
provides that where money is paid under a mistake of fact,
which would not have been paid had the facts been known to
the payor, such money may be recovered.” Id.

As to the accounting credits and payments to auditors, for
the reasons discussed above, the court finds that the TTO,
including the Trustees, had full knowledge of the relevant facts
and circumstances when the credits were issued and payments
made. Therefore, if those claims were otherwise viable, and not
barred by the statute of limitations or laches, they would be
barred by the voluntary payment doctrine.
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As to the investment earnings claim, LT did not meet its
burden of proving complete knowledge. While the TTO and
Trustees knew of the allocations to LT, there is no evidence
that anyone knew that investment earnings were over allocat-
ed or by how much. Therefore, if the investment earnings claim
were viable and not otherwise barred, it would not be barred by
the voluntary payment doctrine.

IV.
LT’s Counterclaim

LT asserts a counterclaim asserting that the TTO owes LT
a fiduciary duty which the TTO breached in the following four
instances:

1. Failing to credit LT and the other districts for insurance
proceeds recovered on Healy’s fidelity bonds;

2. Failing to credit LT and the other districts with the full
amount of investment earnings;

3. Permitting West 40 Intermediate Service Center #2
(West 40) to operate at a deficit and then guaranteeing a
bank loan to it;

4. Incurring legal fees in this case that are so large and ex-
cessive that they constitute a breach of the TTO’s fiduci-
ary duties.

As a preliminary matter, the TTO owes statutory duties and a
fiduciary duty to all of the districts. In general, the court finds
that the TTO’s fiduciary duty requires that, in exercising its
statutory duties, the TTO must treat the member districts
even-handedly and may not further its own interests at the
expense of the districts’ interests.

A.
Background as to Insurance Proceeds and
Investment Earnings Counterclaims

As 1s discussed above, for cash flow purposes, the TTO
maintains operating accounts for the member district against
which, at the direction of and with the approval of the respec-
tive district, checks are written for the payment of bills. The
remainder of the districts’ funds are pooled in an investment
account, which is made up of sub-accounts for the various
investments. As to the pooled funds, each district has a precise
account balance. Quarterly, each district is credited for its
share of pro rata earnings. Annually, final adjustments to
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account balances are made based on the audit. As necessary, a
district’s pooled money is transferred to an operating account
to meet cash flow needs. The TTO maintains its own account to
pay its own expenses. That account is funded through the pro
rata payments of the member districts for TTO expenses.

Not all investment income is allocated quarterly to the dis-
tricts. “Best practices” requires the TTO to hold a balance of
unallocated income to account for market fluctuations and
errors in allocation. These unallocated balances belong to the
districts in amounts equal to their respective pro rata shares,
but have not been formally credited to the districts on the
TTO’s books and records. The unallocated fund balance is
invested and earns interest for the districts. The amount of
unallocated funds balance fluctuates, but it does not grow over
time.

B.
LT’s Claims

1.
Healy Insurance Proceeds

There 1s no evidence that the TTO made any inappropriate
use of the Healy insurance proceeds. The proceeds were depos-
ited into bank accounts associated with the TTO. To the extent
that the insurance proceeds were not immediately credited to
the districts but deposited into the TTO’s operating account
and used for TTO expenses, these funds would have belonged
to the districts in proportion to their pro rata share and there-
fore would have been applied to TTO expenses in accordance
with each district’s pro rata share. There is no evidence that
the TTO made any undisclosed use of the Healy insurance
proceeds. Other than the expenses about which LT complains
and are addressed in connection with the TTO’s claims for
post-2012 expenses, there was no suggestion of inappropriate
or unauthorized expenses by the TTO. LT made no closing
argument in support of this counterclaim. The court finds no
evidence that the TTO’s handling of the insurance proceeds
was inappropriate or caused LT any damage.

2.
Failure to Credit All Investment Earnings

Again, LT made no closing argument with respect to this
claim. The court finds that the TTO’s practice of maintaining
an unallocated investment earnings balance — which balance is
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reflected on its books and records — does not violate any statu-
tory or fiduciary duty and does not cause any damage to LT.

3.
Providing Collateral for West 40’s Loan

West 40 is a governmental agency that provides certain
services to TTO member school districts. Among the services
provided, West 40 runs a safe school, which provides a learning
environment for certain at-risk students. West 40 is funded by
government grants, not tax dollars. Through no fault of West
40 and as a result of funding delays at the state level, West 40
had significant financial problems and ran a significant deficit
in its TTO account. In 2018, the TTO organized and participat-
ed in arranging a bank loan for West 40. A local bank agreed to
make a $2.5 million dollar loan to West 40. A condition of the
loan was that the TTO would post collateral consisting of $2.5
million in certificates of deposit. The CDs were funded using
money from the pooled investments held by the TTO.

There was nothing corrupt about the transaction. To the
contrary, the loan benefited West 40, which, in turn, benefited
all of the other school districts. For example, the loan allowed
West 40 to continue to operate the safe school for the benefit of
the districts’ students, including L'T’s students. Since the State
owed West 40 money sufficient to cover the loan and interest,
the risk of default was miniscule. While posted, the CD’s
earned interest for the fund balance. Nevertheless, citing
School Code provisions 5/8-1 through 8/20, LT argues that the
TTO exceeded its authority in posting the collateral.

The court agrees. Nothing in the School Code authorizes the
TTO to use the funds of the districts to collateralize a loan to
any of the member districts or anyone else. In its pre-trial
brief, LT argued that it is entitled to recover the difference
between what its funds earned while pledged as collateral for
the loan and what those funds would have been expected to
earn as an average part of the TTO’s investment portfolio. LT
also indicated that it “will be satisfied with a nominal damages
award.” L'T’s Trial Brief p.65. At trial, there was no evidence
that, but for the loan, the CD funds would have been allocated
to a different, more productive, investment as part of the in-
vestment strategy for the entire portfolio. There was no evi-
dence that the CDs earned less interest than the pooled in-
vestment fund as a whole. There was no evidence from which
the court could conclude that LT suffered any concrete damage,
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let alone that would permit the court to calculate that damage.
Absent proof of actual damages, the court cannot award actual
damages.

Nominal damages may be awarded when a party proves
that it has suffered actual damages, but fails to produce proper
evidence as to the amount. Brewer v. Custom Builders Corp. 42
I11. App. 3d 658, 678 (5th Dist. 1976). Here, there is no evidence
of actual damages. In any event, an award of nominal damages
1s within the court’s discretion. See Chi. Title Land Trust Co. v.
JS II, LLC, 2012 IL App (1st) 063420, 9 75. This court declines
to award nominal damages.

A

Based on the foregoing,

(1) The TTO’s request for declaratory relief is granted, in
part, and denied in part. The Treasurer is authorized
to debit $764,789.33 from LT’s Agency Fund balance
for pro rata payments withheld by LT for Fiscal
Years 2013 through 2019;

(2) In all other respects, the TTO’s requests for declara-
tory relief are denied;

(3) The case management set for June 21, 2021 at 9:00
a.m. 1is stricken;

(4) This 1s a final order disposing of all matters pending
before the court.

ENTERED:

jerﬂ/ ‘A. fEsrm

Honorabl&J erry A. Esrig
Circuit Judge, Law Division

Circuit Judge
Dated: May 21, 2021 Jerry A. Esrig

May 21, 2021
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4 IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS by Mr. Hoffman
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10 Vs. ) Case No. 13 CH 23386 TODD SHAPIRO

11  LYONS TOWNSHIP SCHOOL D) 9

12 DISTRICT 204, ) Direct Examination by Mr. Hoffman....... 120
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14 12 Motion for Directed Finding................... 72
15 13

16 REPORT OF PROCEEDINGS at the trial 14

17 of the above-entitled cause before the Honorable 15

18 Jerry A. Esrig, Judge of said Court, on 13

19 November 17, 2020, at the hour of 9:32 a.m. 18
20 19
21 20
22 21
23 Reported by: Jennifer D. Riemer, CSR ;;
24 License No.: 084-003901 24

1 3

1 APPEARANCES: 1 THE COURT: Mr. Hoffman?

2 2 KENNETH GETTY,

3 MILLER CANFIELD 3 called as a witness herein, having been

4 BY: MR. BARRY P. KALTENBACH 4  previously duly sworn, was examined and

5 225 west washington, Suite 2600 5 testified as follows:

6 Chicago, I1linois 60606 6 CONTINUED CROSS-EXAMINATION

7 (312) 460-4232 7  BY MR. HOFFMAN:

8 kaltenbach@millercanfield.com 8 Q. Mr. Getty, Jet me find your box. There
9 and 9 you are, sir. I'm going to pin you open.

10 THE QUINLAN LAW FIRM 10 would you be kind enough, please, to
11 BY: MR. WILLIAM J. QUINLAN 11 open LT A, as in apple, 14?

12 233 south wacker Drive, Suite 6142 12 A. I'm ready when everybody else 1is.

13 (312) 212-8204 13 Q. If you could turn to page 2 of that

14 wjk@quinlanlawfirm.com 14  document, I'd appreciate it, sir.

15 wjk@quinlanfirm.com 15 A. okay.

16 Representing the Plaintiff; 16 Q. Now, the third column from the right is
17 17 what TTO says the total expenses of the TTO were
18 LAW OFFICES OF JAY R. HOFFMAN 18 for each fiscal year, correct?

19 BY: MR. JAY R. HOFFMAN 19 A. Yes, that's how it's Tisted.

20 20 North Clark street, suite 2500 20 Q. All right. And for 1999 that amount
21 Chicago, Illinois 60602 21 was about $634’000?

22 (3125 899-0899 22 A.  Correct.

23 jay@hoffmanlegal.com 23 Q. And then if you skip down to the bottom
24 Representing the Defendant. 24 of that column, for fiscal year 2012, the amount
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1 is about $1.3 million? 1 Q. Okay. And I know you weren't there at
2 A. Correct. 2 the time, but you've seen this memo before in
3 Q. Would you agree that the second number 3 the context of this case, correct?
4 s more than double the first number? 4 A. I have.
5 A.  Correct. 5 Q. Okay. So this is from Lisa Beckwith to
6 Q. Do you have any understanding as to why | 6 the LT Board of Education, June 14, 2000, and it
7 the TT0's total expenses increased by that 7 says, "Attached is a copy of the Lyons Township
8 factor during that period? 8 Treasurer's bill for the 1999 through 2000
9 A. I do not. 9 school year. The district shares $165,476."
10 Q. Do you have any understanding as to 10 Do you see that?
11 whether inflation played a role? 11 A. I do.
12 A. I'm sure inflation is part of it. 12 Q. Okay. And if you scroll down one page
13 Q. Do you have any understanding as to 13  more to page 18, do you see the May 24th, 2000
14  whether rising salaries of TTO personnel played 14  bill from the TT0 to LT?
15 a role? 15 A. Correct. The next two pages. The next
16 A. I'msure that's part of it as well. 16  page is the letter and then second is the
17 Q. All right, sir. You can close that 17 invoice, correct?
18 document, never to return. 18 Q. Right. Exactly. Thank you.
19 A. Done. 19 So this is the 2000 calendar year
20 Q. Would you, sir, be kind enough to open 20 dnvoice for the expenses of office for the TTO
21 LT Exhibit C14, please. Let me know when you've |21 for the 1999 fiscal year, correct?
22 got it open. 22 A. Correct.
23 A. I'm ready when everybody else is. 23 Q. Okay. Now, let's go back up to page 17
24 Q. And you recognize this as the LT Board 24 to the memo. Do you have any understanding as
5
1 minutes that are in question in this case? 1 to what -- what fiscal year for LT the
2 A. Correct. 2 Treasurer's invoice issued in 2000 for the 1999
3 Q. Page 1 is the agenda, and then page 2 3 fiscal year would fall into?
4 are the —- I'm sorry. There's a three-page 4 A. I'msorry. Can you rephrase that.
5 agenda, and we skip down to Page 4, the actual 5 Q. Let me try to ask that better.
6 minutes. Do you see that? 6 So in 2000 May, the Treasurer sends a
7 A. I do. 7 bill for the prior fiscal year, correct?
8 Q. All right. And would you just scroll 8 A. Correct.
9 down to page 13 of this document, sir. Do you 9 Q. Do you have any understanding in terms
10 see that? 10 of the -- any payment that LT makes on that
11 A. Almost there. 11 bill, what fiscal year for LT that falls into?
12 Q. Okay. Take your time. 12 A. So the fiscal year 2000 payment would
13 A. I'm there now. 13 be reflected in fiscal year 2000.
14 Q. Okay. And you see there's a reference 14 Q. Right. It would be the next year,
15 to Township Treasurer's invoice, Exhibit T as in |15 right?
16 Tom? 16 A. Correct.
17 A. I see that highlighted. 17 Q. Okay. So when it says here in
18 Q. All right. Let's take a look at 18 Ms. Beckwith's memo to -- Dr. Beckwith's memo, I
19 Exhibit T, if we could, please. And that's on 19 believe, 1t says, "For the bill for the 1999 to
20 page 17 of this PDF. And that's attached to the |20 2000 school year," do you know which school year
21  Board minutes. 21 she is referring to there? Do you have any
22 A. I'msorry. What page? 22 understanding?
23 Q. We're on page 17, sir. 23 A. Yeah. T mean, the way I read it, she's
24 A. 17. okay. 1I'm there. 24 saying the bill received in the fiscal year
6
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1 was district 106's superintendent. Mr. Hoffman 1 we all need to revisit that issue at the end of
2 designated the entirety of those depositions. I 2 the trial, and that's where that belongs. So I
3 designated portions of those depositions. So I 3 won't belabor Jt.
4 just want to make sure that our designation is 4 THE COURT: When we get done with the trial,
5 part of the trial record, as well. 5 I'11 let you know what I think would be most
6 THE COURT: Are you objecting to 6 helpful to me.
7 Mr. Hoffman's designations that don't overlap 7 MR. HOFFMAN: Exactly. And then, your Honor,
8 yours? 8 as we indicated, LT has a motion for directed
9 MR. KALTENBACH: Some of them, yes, 9 verdict -- directed finding, I think, because it
10 your Honor. And most of those are relevancy 10 was only part of the case. And I'd Tike to
11 objections. So if the Court's going to read it, |11 present that.
12 then take it for what it's worth. 12 I do want to take a minute to have a
13 THE COURT: But Mr. Hoffman, you're not 13 break for the sole purpose of communicating to
14  objecting to any of the plaintiff's 14 my first witness what our schedule is Tike and
15 designations, correct? 15 when I anticipate calling him.
16 MR. HOFFMAN: Yes, sir, that's correct. 16 So we've got 11:10 now, and we're going
17 THE COURT: So the plaintiff's designations 17  to have this argument. And I know he's
18 will be admitted. And then Mr. Hoffman, if you 18 available, and he's in his office awaiting my
19 remember at the end of your case to introduce 19 head's up. So I guess I just want to work out
20 yours, and we can talk about the relevancy 20 the schedule so I can fill him in.
21 objections then. 21 THE COURT: If I gave you all the time you
22 MR. HOFFMAN: I thought we might -- depending | 22 wanted, how long would it take you to present
23 on how your Honor wants to handle it, maybe if 23 your motion?
24 we do have extra or spare or a slot of time 24 MR. HOFFMAN: I don't think it's going to
69 71
1 during the future of this trial, we could just 1 take more than 15, 20 minutes to present. And
2 deal with those evidence objections at that 2 then we, of course, will get a response, and
3 time. So that's -- that was my thinking on it. 3 then maybe have some further discussion.
4  But, of course, any way you want to handle it is 4 THE COURT: oOkay. So what I'm thinking s,
5 fine with me. 5 we'll hear the motion, we'll take our Tunch
6 THE COURT: Yeah, we can do that. Okay. 6 break, and then we'll resume, I'm going to
7 MR. KALTENBACH: oOkay. Your Honor, with that | 7 say -- just to be safe, Tet's say at 1:30.
8 housekeeping matter taken care of, plaintiff 8 MR. HOFFMAN: Perfect. I'11 tell the witness
9 rests, subject to the right, obviously, to call 9 that, and I appreciate you being cognizant of
10 rebuttal witnesses -- I'm sorry. 10 his schedule. Thank you.
1 Subject to the right to recall 11 THE COURT: Okay. So you want to take a
12 witnesses, your Honor, the plaintiff rests. And |12 couple minutes now to get in touch with him?
13 I believe we also -- the parties -- we do -- we 13 MR. HOFFMAN: I do. Thank you. If we could
14  would Tike to have the opportunity to file a 14  have five minutes, that's all I need.
15 posttrial memorandum for the Court. 15 THE COURT: Yes. Let's be back at -- Tet's
16 THE COURT: Well, I don't know what you mean |16 say 11:20.
17 by subject to the right to recall witnesses. 17 MR. HOFFMAN: Perfect. Thank you, Judge.
18 Are you resting or not? 18 (whereupon, a short recess was
19 MR. KALTENBACH: We are resting, your Honor. |19 taken.)
20 THE COURT: oOkay. Mr. Hoffman? 20 MR. HOFFMAN: Your Honor, this is LT's motion
21 MR. HOFFMAN: As to a posttrial brief, it's 21  for a directed finding on the TTO's investment
22 our position that we should determine that at 22 earnings claim. We're bringing the motion under
23 the end of the trial. our inclination is not to |23 Sections 5/2-1110.
24 spend that type of money and time, but I think 24 we've provided the Court with several
70 72
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1 cases, as well as opposing counsel on Friday. 1 behind the investment earnings claim. And we

2 We have the Supreme Court's decision in 2 find that in the second amended complaint on

3 Cryoent (phonetic). This tells us that a 3 page 7, paragraph 38. There's a reference in

4 directed finding is warranted when all the 4  that paragraph to Sections 8-7 and 8-8 of the

5 evidence so overwhelming favors the movent and 5 school code.

6 no contrary verdict on the evidence could ever 6 Now, 8-8, this is the only mention of

7 stand. We recognize that this is a very high 7  the section in that complaint. It's LT

8 standard, we recognize it is unusual to grant 8 Exhibit H, as in Harold, 5. It just simply

9 these types of motions; however, we do believe 9 governs -- well, not simply, but it governs the
10 it is warranted here for this particular claim. 10 types of investments that the township Treasurer
11 we have a two-step analysis under the 11  can make, and it doesn't speak to this specific
12 greater Pleasant Valley Church case. First, is 12 dssue involving the claim.

13 there a prima fascia case made out? That's some |13 However, Section 8-7 is the section

14 evidence on every element essential to the 14  that controls here and that governs the claim

15 claim. It is our position that it does not 15 that the TTO has made. And that's why they

16 exist here. 16 quote in paragraphs 39 and 40 in the complaint
17 The second step, if there is a prima 17 from those key provisions. That section, 8-7,
18 fascia case, we consider and weigh the totality 18 s also LT Exhibit E4.

19 of the evidence, including evidence favorable to |19 THE COURT: Let me stop you for one minute
20 the respondent. And we believe that if that's 20 here. I'm trying to get some notes up in front
21 done, if there is a prima fascia case, then the 21 of me, and I'm having a little trouble.

22 motion should be granted based on weighing the 22 MR. HOFFMAN: Take your time.

23 totality of the evidence that's been presented 23 THE COURT: Give me one second. Go ahead.
24 here. 24 MR. HOFFMAN: oOkay. Thank you, Judge.

73 75

1 we've got the Guske case, and that's 1 In paragraphs 39 and 40, the TTO quotes

2 just one of the main examples of a partial 2 from Section 8-7, paragraph 39, they quote the

3 finding being made; need not address the 3 section that allows the Treasurer to combine

4 entirety of a plaintiff's case. 4  moneys from more than one fund of a single

5 Now, what is the claim we're dealing 5 school district for the purpose of investing

6 with? 1In the TTO's second amended complaint, 6 such funds. And the evidence -- and there's no

7 there's a single count for declaratory relief, 7 disagreement. That's exactly what they did and

8 and within that there's three claims. There's 8 what they do.

9  the investment earnings claim, the audit 9 The next section of 8-7 is critical

10 payments claim, and the pro rata expense claim. 10 here. And what we've got here, the key Tanguage
11 We included the Mack case from the 11  says, "when moneys of a school district are

12 First District to make clear that a declaratory 12 combined with moneys from other school

13 judgment is a form of relief, and it's not a 13  districts.” Okay, so that's what we've got.

14  basis for a claim on its own. 1In that case the 14 we're not combining funds from one district,

15 Court found it is not deemed to create 15 we're combining multiple school districts. Then
16 substantive rights or duties, however, but 16 it goes on to say, "The earnings from such

17  instead merely affords an additional procedural 17  investment shall be separately and individually
18 method for their judicial determination. And 18 computed and recorded and credited to the school
19 the Court goes on to say, because the remedy is 19 district for which the investment was acquired."
20 strictly procedural, an action for such relief 20 First of all, this applies to the

21 must state a claim based on particular 21 Treasurer's obligation. This is an obligation
22 substantive legal theories. 22 of the Treasurer per Section 8-7. The use of

23 So we need to look at the second 23 the word shall, we view, means mandatory.

24 amended complaint to determine the legal theory 24 There's no best practices, there's no
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1 discretion, there's no judgment, there's no 1 Section 8-7 when he allegedly over-allocated
2 business judgment. It uses the word shall. 2 earnings to LT.
3 Separately, with LT, there's no joint 3 There is in I1Tinois law no general
4 ownership of funds. There's no fractional 4  fairness action. There is a declaration of
5 ownership of a pooled investment. It's all 5 rights has to be on the parties' rights with
6 divided completely among the pool members. 6 respect to something substantive a statute, a
7 Individually, to us it means that it 7 contract, a regulation, property rights,
8 must be in the name of a particular school 8 something other than here's this thing we don't
9 district that has that ownership interest; 9 1ike, fix it for us, please.
10 computed, that requires there be records to 10 We have the following testimony that's
11 determine the earnings on a per school basis; 11 relevant. First of all, we've got an admission
12  recorded, the Treasurer must put the actual 12 by Dr. Birkenmaier with respect to interest
13 earnings into his or her official records; and 13 earnings. And in Exhibit Al3, there's the
14  credited, the earnings must increase the account |14 question and answer as follows: "Between 1995
15 balance of the individual school district in 15 and 2012, which 1is the time period involved in
16  full for all of those earnings. 16 the TTO claim with respect to interest in this
17 Again, there's no discretion in 17 case, did the TTO regularly pay out to the
18 Section 8-7. There's no basis for estimating 18 districts either the entire amount or nearly the
19 earnings in Section 8-7. There's no statutory 19 amount of interest that the TTO earned on the
20 power to process some earnings but not all 20 pooled investment plan?"
21 earnings. There is no excuses for an inability 21 And the representative of the TTO said,
22 to compute earnings. There are no exceptions 22 "I don't know."
23 for recording separate and individual earnings 23 Question, "why do you not know that?"
24 on an actual basis. And there's no power 24 Answer, "I don't know what the total
77 79
1 granted to the Treasurer to credit less than 1 amounts were that were earned."
2 full earnings directly to the school district. 2 Now we have Mr. Martin's testimony.
3 Now we move to paragraph 44 of the 3 And Mr. Martin was the person who carried the
4  second amended complaint, and it says, "In 4  ball for the TTO on the investment earnings
5 fiscal years 1995 through 2012, the Treasurer 5 claim. He admits that the TTO lacks records to
6 allocated $1.5 million and change in interest on 6 determine the amount of investment earnings for
7 investments to LT. And then they go on to say 7 the entire period, 1995 through 2012. And this
8 that it's not fair to the other districts. They 8 is the time period that the TTO chose. He
9 allege that other districts suffered Tloss as a 9 admits that in earlier years, the TTO was
10 result of what they allege to be over 10 missing 50 percent of its source documents; in
11 allocations to LT. 11 Tater years it's missing at least 10 percent.
12 And then we get to paragraph 47, and it |12 He admits he has no idea how much the TTO
13 says, because of its statutory obligations to 13  earned. He admits he has no idea how much LT is
14 all of the districts it serves, the Treasurer 14 entitled to be credited. Admits he did not use
15 brings this action seeking declaratory relief 15 the statute in -- originally in connection with
16  for the public purpose of reallocating interest 16 his work. But I went back and asked him
17 so that the other districts it serves will not 17 questions about it, and he made these admissions
18 suffer. 18  knowing what was in Section 8-7. He did not
19 Now, then the question is, what is the 19 hide that from him.
20 substantive Tegal theory of the investment 20 He also admits that his analysis relied
21 earnings claim because there has to be one. The |21 on handwritten notes that Healy wrote, which he
22 only theory that's identified in the complaint 22 claims -- which he admits were estimates. He
23 is Section 8-7. The TTO is claiming that the 23 also testified they were round numbers, Tlike
24 Treasurer at the time, Mr. Healy, violated 24 500,000 or a miTlion. And that they plainly
78 80
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1 were not actual earnings. 1 wasn't able to sort that out.
2 So what does this mean for purposes of 2 So what he said was it doesn't matter
3 the TT0's case? Problem No. 1 is that the claim 3 if the TTO or the Treasurer failed to comply
4  says the Treasurer allegedly violated 4 with Section 8-7 and failed to credit the
5 Section 8-7. The TTO is claiming the Treasurer 5 earnings, because the money that was uncredited
6 violated Section 8-7 and is suing LT for those 6 would just stay in the unallocated portion of
7 violations. There's nothing in 8-7 that gives 7 the investment pool.
8 the Treasurer the right to sue a school district 8 There's no testimony of any kind from
9 for a statutory violation by the Treasurer. 9 the TTO to quantify those uncredited earnings.
10 There is no claim of fraud or mistake 10 And there's no evidence of any kind that that
11 directed at LT. This is because there's no 11 money actually remained in the pool or that
12 evidence that the TTO gave the district any 12  actually -- that wasn't part of the fraud that
13 information of earnings sufficient to know how 13 Healy engaged in, the over a million dollar
14  much in earnings they should have received. It 14 fraud.
15 was just a bottom-Tine number that was 15 And on top of that, the testimony's
16 translated through journal entry. 16 directly contrary to the language of
17 There was no reports in evidence on 17 Section 8-7. 1It's mandatory that earnings from
18 investment earning distributions, which itself 18 pooled investments should be credited
19 is shocking, and representative of how the TTO 19 individually and separately to each school
20 did business during these 17 years. There's 20 district. For Martin's approach to make any
21 just some handwritten notes. 21 difference or have any relevance, Section 8-7
22 And we don't have in this case claims 22 would have to say that earnings from pooled
23 by the Trustees against the Treasurer here. 1In 23 dnvestments do not have to be separately and
24 fact, in this complaint, it says that the 24 individually computed and reported and credited,
81 83
1 plaintiff is the Board of Trustees, but it also 1 and instead, they can remain in the investment
2 says that the Treasurer is bringing this action. 2 pool. That's just the opposite of what Section
3 So, now problem No. 2 is equally 3 8-7 provides. It provides plain language.
4  problematic in that there's no evidence of any 4 Now, we've also got this argument from
5 actual violation of Section 8-7. For the TTO to 5 the TTO about the other districts. Again, this
6 prove a violation of Section 8-7, the TTO would 6 s sort of a free-floating argument based on
7 need to show that actual earnings on pooled 7 what they claim to be fairness. It's clear from
8 dnvestments are separately and individually 8 Martin's testimony that he couldn't calculate
9 computed and recorded and credited to a school 9 the actual credits due any of the districts, not
10 district, and that those credits exceeded the 10  just LT. The information's not available.
11  amounts that the school district was entitled to |11 It's also clear he only Tooked at a few
12  be credited. 12 quarters from other districts. He can't testify
13 Martin can't do that, which is why he 13 as to whether those other districts were
14  falls back on what LT calls the one big stomach 14 over-allocated or under-allocated with whatever
15 argument. So what Martin said was that it 15 Healy chose to allocate. He only looked at ten
16 doesn't matter in his opinion that allocations 16 quarters from District 109, and so on. It
17 were less than actual earnings. And we looked 17  wouldn't be relevant. But he doesn't know that
18 at audit reports from the TTO, which were 18 1n any event.
19 problematic. They were only there for some 19 I want to give the Court an analogy.
20 years and not others. He didn't use them at all |20 Let's assume that there were earnings in a
21 to rely on his testimony. They seem to indicate |21 particular time period on pooled investments, an
22 some years that there were net -- there was a 22 dnvestment pool of $10. Let's also say that
23 leftover net amount undistributed, uncredited, 23 Healy decided -- wrote a note somewhere and
24 but that wasn't part of his testimony. He 24 Tet's say that's even accurate, which we
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1 dispute, by the way, and he decided to 1 save money, but it's important for the TTO to
2 distribute five of those ten bucks. Let's 2 save money if there is money to be saved. This
3 assume LT was getting 20 percent of its slice of 3 Court knows from reading the trial brief that it
4  the pie. All right? So that means that LT 4 1is the position -- that LT is being charged a
5 actually earned $2, 20 percent of the ten bucks. 5 significant percentage of the attorney's fees of
6 So if LT got 20 percent of the $5 that 6 the TTO, including all of the Tlawyers who are on
7 was actually allocated by Healy, it would only 7 this call right now. And that next year we will
8 get a dollar. Right? 8 get a bill for the five or however many lawyers
9 Now, let's say Healy distributes a 9 they're billing today. And that's all taxpayer
10 dollar and a half to LT. And somehow Tet's 10 money. And it's all taxpayer money for LT and
11  assume he distributes Tess proportionately to 11  all the other districts.
12 the other districts. What happened? what 12 we also would not have to call our
13 happened there is LT got 0.5 less than it 13 expert witness, Martin Turmstrom. Martin
14 earned. It earned 2, it got 1.5. And it got 14  Turmstrom is a lovely gentleman. He's retired,
15 0.5 more than some theoretical share of an 15 but he's available to testify. He will testify
16 allocation. which, again, we're not saying 16 about many deficiencies in the TTO report, but
17  happened, but that's taking Martin's testimony 17 those deficiencies are evidence in testimony
18 at full face value. That's what he says. 18 Mr. Martin gave and this Court's own questioning
19 And the answer to that is so what? 19 of Mr. Martin.
20 That's not a violation of Section 8-7. Healy 20 Should we have a final argument, should
21 violated Section 8-7 because he caused LT 21 we have a posttrial briefing, the same thing.
22  damages of 0.5 because they were credited with 22  We're going to have to deal with this
23 less than what they earned. And that violated 23 $1.5 million claim. We're going to have to
24 sSection 8-7. 24 spend a lot of time and energy and effort.
85 87
1 Now, the other districts in this 1 So understanding that these are
2 scenario might have been damaged to a greater 2 difficult motions to ask for, understanding that
3 percentage. There's no rule of law that says 3 it's a -- it's a hard ask, we would ask this
4 victims all have to be disadvantaged in the same 4  Court to very seriously consider it and
5 proportion. 5 respectfully grant our motion.
6 So that's the best read and the most 6 THE COURT: Before the plaintiff jumps 1in,
7 generous take on Martin's testimony, keeping in 7 et me ask you a couple questions. I'm looking
8 mind the TT0's and his admissions. 8 at the prayer for relief in the second amended
9 Now, let me just wrap up by saying, 9 complaint.
10 what difference does it make to grant this 10 MR. KALTENBACH: Okay. Let me just take one
11 motion? And why should we not be conservative 11 second. I have excerpts. Let me pull that up.
12 and wait to hear all of the evidence that comes 12 THE REPORTER: Your Honor, may I have just
13 forward in this case? 13 one minute?
14 I certainly understand the inclination 14 THE COURT: Sure, let me know when you're
15 and desire to be conservative and to present an 15 ready.
16  appellate court with a full appellate record. 16 (Whereupon, a short recess was
17  However, if this motion is granted at this time, |17 taken.)
18 LT will not have to ask all of its witnesses and |18 THE COURT: So, Mr. Hoffman, there's a number
19 the TT0's individuals that it has called as 19 of Tlettered paragraphs there in the prayer for
20 witnesses, Healy and Hartigan, to explain 20 relief. which are the lettered paragraphs that
21 everything about investment earnings. That's 21  you believe are related to the investment claim?
22 going to save hours of witness time for 22 MR. HOFFMAN: Yes, sir. It is D as in David
23 everyone. 23 and E as in Edward.
24 And it's important not just for LT to 24 THE COURT: Just those two?
86 88
McCorkle Litigation Services, Inc. 85..88

@

Chicago, ITlinois

(312) 263-0052



1 MR. HOFFMAN: Correct. 1 accomplish a separation absent some agreement
2 THE COURT: A1l right. And let me ask you 2 between the parties without somebody doing an
3 this question. There's been reference at the 3 accounting?
4  trial and also in the motions you argued before 4 MR. HOFFMAN: Well, don't forget the horrible
5 me earlier to legislation that allows 204 to 5 possibility of another piece of 1litigation. 1In
6 separate from this organization or arrangement 6 other words, Tike, for example, I think to be
7 once this Tawsuit has ended. 1Is that right? 7 frank, a bench trial here, here's what I think
8 MR. HOFFMAN: That is correct. So I believe 8 s going to happen when we leave. The TTO is
9 that's in our exhibits as a demonstrative. 9 going to say, here's the money that you're
10 THE COURT: And does that legislation provide | 10 entitled to get. We've made certain adjustments
11 for -- what does it provide, if anything, for 11 and deductions to it for the following reasons.
12 how that separation is accomplished and how 12 Here's a check. Have a nice day.
13 204's share of the pool would be distributed 13 And then we are going to have a problem
14 to it? 14  with the amount that we receive, and we are
15 MR. HOFFMAN: It does not provide. It is a 15 going to have disputes with the TTO at that
16  source of great concern to LT. And it -- it has |16 time. But that -- you know, that to us is an
17  kept some people up at night, I think. But it 17  dssue that will involve -- I mean, we're not --
18 doesn't -- it doesn't Tlay out any type of 18 Tet's just -- let's say that we have a
19 detailed construct for dispute resolution 19 comprehensive forensic audit that takes place in
20 mechanism or anything of that nature that I 20  the year 2021.
21  think you might be envisioning. 21 Let's say we resolve this case,
22 It just says that once we -- once we 22 somebody wins, somebody Toses, there's a
23 depart, you know, we'll have a right to depart. 23 decision made, and next year -- and let's say
24 so, look, there are going to be issues with 24 everybody decides to Tive with it and we don't
89 91
1 respect to our departure, but those issues will 1 appeal. From my lips to God's ears. So then
2 have to be resolved in the future. There are 2 we're going to have to figure out a way of how
3 very -- you know -- 3 to separate this prior to the end of the next
4 THE COURT: The reason I ask this question 4  fiscal year, and we're going to have to try to
5 s -- and, again, you folks know more about this 5 work out an agreed manner of determining what
6 than I do. But I don't understand how that 6 our assets are and what they can properly
7 separation could be accomplished without an 7  deduct.
8 audit which would determine 204's share and 8 And one of the issues in discussing
9 probably everyone else's share of the 9 that has been, can they deduct things that are
10 then-existing pooled income. Does anybody think |10 at issue in this case.
11 that that separation could be accomplished 11 But Tet's further assume that we have a
12 without that? 12 forensic audit, and we come in and somehow we
13 MR. HOFFMAN: Your Honor, you're absolutely 13 agree who's going to pay for it, how it's going
14  right. It is something that we would expect to 14  to be done, miraculously. That forensic audit
15 occur. I think in our case-in-chief, you will 15 won't tell us anything more than Martin,
16  hear more evidence about some concerns we have 16 Mr. Martin, was able to determine with respect
17  in terms of the TTO's accounting for funds, and 17  to this issue on investment earnings because the
18 we have counterclaims with respect to that. 18 TTO -- it is the record -- it is a matter of
19 But anything that I would say further 19 record in this case that LT filed a motion to
20 we'd have to get into settlement discussions 20 compel the TTO to produce source documents on
21 that we've had, and I don't want to do that. So |21 their earnings.
22  there's -- 22 Judge Hall granted that motion, and
23 THE COURT: I'm not asking about settlement 23 those were the boxes and boxes and boxes that
24  discussions. I'm asking you, is there a way to 24 Mr. Martin Tooked at. Those were the documents
90 92
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1 of Merrill Lynch bank statements, all that stuff 1 went on for a bit -- was something that could

2 he exhaustively went through. That's why his 2 have been raised there and deals more with

3 bill was around $120,000 and is more now is 3 interpreting the statute.

4 because he and his team went through all records 4 I will say he made the point over and

5 that were possibly available to the TTO. And he 5 over again that the statute uses the word shall.
6 was completely unable to do a forensic audit of 6 And that, therefore, that gives this Court no

7  the investments for this time period. 7 discretion. And I will tell you just, you know,
8 So no matter what happens with regard 8 something, unfortunately, I learned in my time
9 to our departure -- and, Took, I'm willing to 9 1in government, but it is just a fact, that the
10 concede that Mr. Martin is good at what he does. |10 Supreme Court of I1linois as well as the
11 we're not contesting that somebody else could 11 appellate court has routinely interpreted the
12 come in and do a better job Tooking at all those |12 word shall, even though placed by the
13 records. 13 Tegislature and the general assembly, to not
14 And we're not disputing that the -- 14 mean shall and make it as discretionary.
15 that the TTO is missing a majority -- well, half |15 And the cases that I quickly pulled up
16 of 1its records in many years and at Teast some 16 on that is People Ex Re Harris versus Paul,
17 missing records for all of the years. There's 17 which is 35 I11 2d 384. You also see it in
18 no dispute to that. The TTO's records are a 18 People Ex Re Meyer versus Kerner.
19 mess. 19 MR. HOFFMAN: Bil11, could you slow down a
20 And I will tell you, frankly, this is 20 Tittle when you're reading these because I
21  the reason that we did not file a counterclaim 21 didn't get these, and I haven't heard this
22  for this Healy time period for being 22 before, so I'm trying to write it down.
23 under-credited for our investment earnings. The |23 MR. QUINLAN: Judge, I'm happy to do that,
24 reason we did not sue them for under-crediting 24 and T will sTow down, and I do appreciate it.

93 95

1 us Tike we did in subsequent years is because 1 But there's been a lot of interruptions. 1I'd

2 the records are simply not there. They're 2 Tike to finish. 1I've treated everyone

3 unavailable, and we could never support a 3 courteously, and I just hope to do that.

4 counterclaim for the Healy years on investment 4 MR. HOFFMAN: I didn't mean to be

5 earnings. And so that's not going to change in 5 discourteous. I apologize.

6 2021 when we're leaving and there's somebody 6 THE COURT: At the end of Mr. Quinlan's

7 just 1ike James Martin in place to do a forensic 7 arguments, I'm sure he can give you the case

8 audit. 8 citations.

9 THE COURT: Let me hear from the plaintiff. 9 MR. HOFFMAN: Thank you.
10 MR. QUINLAN: Sure, Judge. Again, William J. |10 MR. QUINLAN: And I'm happy to give it to the
11 quinlan on behalf of the Lyon's Township 11 Court. I'm not trying to be difficult, but I'm
12 Trustees and the plaintiff here. 12 trying to respond to what I heard, and I did in
13 Let me start by saying a couple of 13 all fairness pull this up quickly.
14 things. Obviously, the first is that 14 And, you know, it continues. There's
15 Mr. Hoffman chose not to file a motion here and 15 more, but this is -- you know, when I say
16  rather argue it orally. 1It's clear that much of |16 unfortunately, here is a recent one. It's
17 what he's arguing here is something that's 17  Brennan versus the ITlinois State Board of
18 probably more proper for a motion on the 18 Elections, 336 I11. App. 3d 749. And that's
19 pleadings, a motion to dismiss, or a motion for 19 from 2002.
20  summary judgment. 20 Courtney versus County Officials
21 He's speaking about interpreting 21  Electoral Board, 314 111. App. 3d 870. They
22 statutes and the Tike. And it's something that, |22 also applied it to the Corporation Act in
23 you know, at least the initial part of his 23 Advanced Imaging Center of Northern I1linois
24 argument, as I understood it -- I appreciate it 24 Limited Partnership versus Cassidy, 335 IT1.
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1 App. 3d 746. And I could go on. 1 green bar sheets, and Healy says, I'm going to

2 But the point that -- Tike I say, 2 allocate X amount of dollars to the -- to 204.

3 fortunately, unfortunately, a tenent of I11linois 3 And then he allocates X amount of dollars and

4 Tlaw is that when the General Assembly inserts 4  distributes another $100,000. That's what

5 the word "shall," it also has in circumstances 5 you're claiming.

6 been interpreted to be "may." 6 MR. QUINLAN: Sure. And that's correct. And

7 And, you know, with respect to that, we 7 Mr. Martin testified to that, and questioning

8 brought this action. I know Mr. Hoffman talked 8 from both the Court and from opposing counsel,

9 about the Treasurer bringing the action, 9 that he said, when the Court asked whether you
10 your Honor. And I Tlooked at that, and he's 10 could tie that to a bank account, the question
11 right that the caption is the Township Trustees. |11 was, do you need to? And he said he did not to,
12 1t's a single paragraph where they reference the |12 based on a reasonable degree of accounting
13 Treasurer. The rest of the paragraphs talk 13 certainty, and he explained exactly why.

14 about the trustee. 14 Furthermore there was testimony, and I

15 And as your Honor knows, and we're 15 think what Mr. Hoffman argued was he's trying to

16  happy to do this, this Court can conform the 16 take a snapshot and say this interest has to be

17 pleadings to the testimony which your Honor 17 allocated in a specific time, and it has to be

18 heard. To the extent that there's a foot fault 18 done in this specific way. The statute does not

19 with one paragraph that we're trying to play 19 say when it has to be allocated.

20 gotcha on, it's something the Court can either 20 And further, Mr. Martin testified that

21  recognize by asking us to correct it in a mild 21  future allocations that, you know, how it's

22 amendment or further to just conform the 22  affected -- how this is allocated in one year

23 pleadings to the actual testimony which the 23 affects future allocations, which allowed him to

24 Court heard. 24 get to his figure. That testimony is before the
97 99

1 with respect to Mr. Martin's testimony, 1 Court. That is unrebutted.

2 as your Honor knows, a few things. One, 2 And to the extent that we could go

3 Mr. Martin, there's no disputing, is a forensic 3 further with this, I'm happy to do that, you

4 accountant and expert. The Court accepted his 4  know, more in a pleading after I get the

5 expert testimony and accepted his 5 transcript to do that. But, you know, I think

6 qualifications. 6 this is a high bar. I think we've demonstrated

7 He testified on direct, redirect, and 7 more than a fair case. I think we've proved the

8 cross-examination that the figures that he 8 elements. I think Mr. Martin as well as all the

9 opined that was misallocated to 204, that he 9 other witnesses including Mr. Getty have
10 believed those to be correct to a reasonable 10 testified as to how these allocations that were
11 degree of accounting certainty. He did that. 11 done at this time are both improper and, you
12 That has been undisputed other than on 12 know, the method and manner in which they were
13 cross-examination. 13 doing it, that we stated case with that.

14 we have not heard from their expert. 14 Further, to end on that, without being
15 Those figures are correct. There's been no 15 difficult, 1is that the idea to ask this Court to
16 dispute in these testimonies that the dollars 16 grant it because we're concerned about dollars
17  that were spent on the Township Trustees' 17  that are being spent, which, let's be clear,
18 expenses were dollars that were actually spent. 18 that's why we're here. The TTO does not benefit
19 These aren't hypothetical dollars. They're not 19 from this lawsuit personally; does not benefit
20 asking for -- 20 as far as their experiences in any way. And for
21 THE COURT: No, no. That's not even an issue |21 District 204 to say they're concerned about the
22 right now. The only thing that I understand to 22 money being spent when there's been testimony --
23 be an issue right now is the allocation of 23 I mean, by Dr. Kilrea where I asked him
24 interest. In other words, we went through the 24 specifically, what information do you need in
98 100
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1 order to pay your bill, and basically the 1 the allocations are relative, as I've heard the
2 summation was, well, nothing, because we're in a 2 testimony, and without knowing whether or not
3 Tlawsuit. 3 disproportionate allocations were made to the
4 And in the same cross-examination, he 4  other districts, how do I know that there was an
5 recognized that them not paying their bill 5 over-allocation to 204? And how do I know the
6 affected all the other districts. 6 amount of that over-allocation?
7 So the concept that anyone's trying to 7 And more than that, how do I know that
8 save taxpayer money here, and we're supposed to 8 1in some subsequent year, there wasn't an
9 just run short adrift on this in order to do 9 adjustment or an under-allocation or an
10 that is at best rich, and at most disconcerting. |10 over-allocation to some other district that
11 THE COURT: That's really not a concern for 11 doesn't even things out? And the question I
12 me. I'm certainly concerned about the spending 12 have is, why should I -- or why should we --
13 of taxpayer money, but I'm not going to short 13 now, things may have been different when this
14 circuit a trial if I think there's an issue 14  Tawsuit was filed. But why should we focus on a
15 because, you know, one side or the other may be 15 Timited period with respect to one of a dozen
16 put to expense. 16 entities and decide what should or shouldn't
17 But I am concerned with the theoretical |17 happen for that Timited time with respect to
18 underpinnings of the claim. Let me ask you 18 this entity without understanding what happened
19 this. why -- why couldn't the trustee -- the 19 before and after and at the same time with
20 Trustees have simply made a journal entry that 20 respect to the other entities?
21  says we found a misallocation back in 1999; we 21 MR. QUINLAN: Your Honor, my answer to your
22 make a journal entry to correct it? Why do we 22 question, which I think is fair, and I believe
23 even need to be in court? 23 was posed to Mr. Martin, was that he did sample
24 MR. QUINLAN: I think that's a fair question, |24 other districts, and he found that that was de
101 103
1 Judge. And at the risk of myself testifying, 1 minimus. And I will say, with respect to other
2 because it's not something we did raise. It 2 circumstances like this, which the Court might
3 came down to this specific point. And we kind 3 be familiar, that, you know, the Court, both the
4  of end up spinning this around. 4  Supreme Court and others, have recognized that
5 You heard, I'11 say, the testimony from 5 sampling Tike that is something where they can
6 Mr. Hoffman about what happens if we break up 6 take an appropriate because the effort it would
7 and the money isn't spent, and we could end up 7 take to do the type of full-scale audit that
8 1dn, I think the phrase was, more 1litigation. 8 you're talking about that we'd bring in an
9 The concern, and we end up spinning 9 expert, and you see it in the evaluation of
10 around, is if we make the journal entry, 10 Medicare, Medicaid repayments, things Tike that,
11  your Honor, and then 204 comes in and files a 11  where you will do a sampling.
12 Tlawsuit, we are where we are today. It's justa |12 Sampling will -- before the Court has
13 difference between who's the plaintiff and who's |13 been upheld, and I'm happy to provide the Court
14  the defendant. 14  with those cases. But here Mr. Martin said in
15 At the end of the day, we need some 15 response to the same type of questioning the
16 resolution on behalf of all the other taxing 16 Court is asking me, that I took a sampling of
17 districts and on behalf of 204 to get this 17  the other districts, and based upon the
18 resolved. 18 sampling, that any over or under-allocation was
19 THE COURT: I understand. But I don't 19 de minimus.
20 understand how that resolution comes out of this |20 So he did Took at it with respect to
21 Tawsuit absent a winding up, at Teast with 21  that to reach his reasonable degree of
22 respect to 204, of all the affairs of this 22  accountant certainty with respect to the money
23 organization. 23 that was improperly allocated to 204. But I
24 Because Mr. Hoffman is right in that 24 think your points are fair in that it really
102 104
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1 says it's a very complicated issue which, you 1 but it demonstrates the point that I think

2 know, makes sense to at least hear from everyone 2 you're concerned about, which is when you see

3 else. 3 the other districts that are paying their fair

4 But Mr. Martin did address that and did 4  share, not taking setoffs and the 1ike, they are

5 address the Court's concern in trying to 5 working with the TTO, or really working with the

6 determine as an expert what those figures are 6 other districts because it's not the TTO, it's

7 that he stated again with his certainty was 7 how it affects the other districts to get there.

8 dimproperly allocated to 204. 8 The concern is based on the testimony

9 THE COURT: Well, what is it -- if I 9 from Mr. Martin, if you were to reallocate the
10 reallocate, if I give you the relief that you're |10 1interest, is to get us back to the center, so
11  requesting, what is the implication of that for 11  that they don't walk out where we're Teft with
12  an eventual resolution of this case? 12 this deficit, which is really, we don't have
13 In other words, am I saying that during |13 money, they're gone, and they're taking this
14 the period of time all of the other allocations 14  money out.

15 with respect to all the other districts are 15 And then we really have to deal with

16 correct? And that when somebody tries to unwind |16 the other districts where we've got this, you

17  this thing, this period is already decided with 17 know, phantom numbers, because we haven't

18 respect to everyone? I don't know what the 18 deducted it. As the Court suggested, why didn't

19 dimpTlications are of this ruling. 19 we do it at the beginning to get us to a true

20 MR. HOFFMAN: You're muted, Bill. 20  number. So I don't think you have to worry

21 MR. QUINLAN: I appreciate that. Judge, I 21  about how it affects the other districts.

22 just want to get you a thorough answer. I just 22 That, obviously, A, is not before you.

23  want to ask Mr. Kaltenbach -- 23 But the more practical Tevel, those districts

24 MR. HOFFMAN: I will want to reply later. 24 aren't complaining. They're sitting here trying
105 107

1 MR. QUINLAN: Guys, sorry for the delay. I 1 to get this number back to center. And based on

2 want to get you a thoughtful answer. 2 Mr. Martin's testimony, that, you know, it is

3 I think the answer to your question is 3 de minimus.

4 twofold. One is the concern here is the 4 And I think you also can see that

5 withdrawal of 204 and the effect that that has 5 they're not complaining and in here asking for

6 because as -- you know, again, I appreciate the 6 this and this. We are bringing that claim to

7 others, but we're talking about a number that, 7 some degree on their behalf because it's our

8 you know, as far as on their ledger, that if you 8 obligation to get these books right.

9 were to add them all up, there's not -- that 9 THE COURT: No, no. I'm -- they're not here
10 kind of money is not in the pod. 10 complaining because all you're doing is asking
11 So if they walk away, we're trying to 11  for money from 204, which would inure to their
12 adjust that Tedger as it relates to the other 12 benefit. what I'm saying is that the
13 districts. We're not asking you to make a 13 allocation, whatever it 1is, is all relative.

14 ruling with respect to the other districts, 14 MR. QUINLAN: 100 percent. I completely --
15 whether that's right or not. And, in fact, 15 dt's a zero sum gain. As one goes up, another
16 they're not challenging anything. 16 goes down. There's only so much money.
17 In fact, they're here, and you heard 17 THE COURT: I guess what I'm saying is I
18 Mr. Thiessen testify that to the extent there 18 don't understand how this problem can be
19 was some under-allocation, that he'd work it out |19 resolved without looking at the fund from
20 with them. we have no basis to believe that he 20 beginning to end and deciding who owes what to
21 wouldn't. And it's not a particular issue. 21 whom.
22 In fact, you know, I think -- you could |22 Now, I recognize that there are going
23 see that none of the -- you know, the other -- 23 to be limitations on the ability to do that
24 and I know this claim's not before the Court, 24 based upon the inadequacy of records. And
106 108
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1 Mr. Hoffman, that's something that everybody's 1 common and traditional in cases I've tried to
2 going to have to Tive with. So somebody's going 2 move for a directed verdict orally as I have. I
3 to have to come up with some method of 3 also supplied all the cases that supported our
4 allocating what's been unallocated. But -- 4 position Friday in the e-mail I sent everyone.
5 okay. Let me just stop. Let me hear from 5 And the Court Thursday encouraged everyone to
6 Mr. Hoffman. 6 send what they had on Friday or over the
7 MR. QUINLAN: Can I say one thing? I'm not 7 weekend.
8 trying to be difficult. 8 I'm just hearing about these cases
9 THE COURT: Go ahead. 9 Mr. Quinlan is citing today. But they don't
10 MR. QUINLAN: I think your point is fair, and |10 appear to address our situation because they
11 1 say this just because we're not in the same 11 really get to the authority of the Treasurer.
12 room, and otherwise I'd be able to say this to 12  And that's not what we're dealing with. LT is
13 Jay kind of offline. 13 being accused of violating this section by
14 In the sense that I don't disagree that |14 actions that their Treasurer took. Now --
15 if we were to sit down with 204 and say could we |15 THE COURT: No, no. That's not really what's
16 agree to some mutual type of audit where we're 16 happening. What they're asking for is a
17 going to get together and everyone sits down and |17 declaratory judgment. They're asking that the
18 figures out what these numbers are. And 18 Court rule that certain funds belong to them.
19 wouldn't it be better for the Court to do that 19 They're not -- that doesn't require misconduct
20 offline is something I think we're open to 20 on the part of 204. So I don't see that.
21  because we want to get to -- I get your point. 21 MR. HOFFMAN: Maybe not misconduct, but
22 You use the Churchill phrase, 1ike this |22 somehow they're alleging that this section
23 s, you know, the best way we know how to do it 23 wasn't done right. And by the way, in terms of
24 or the worst way we know how to do it, other 24 the Treasurer bringing the action, Mr. Quinlan
109 111
1 than anything else, Judge, short of some 1 s inaccurate in terms of his complaint. It is
2 resolution. 2 not one paragraph. It is three paragraphs.
3 THE COURT: My concern is that it's just not 3 They have three claims. At the summation of
4  right, I guess, would be the way I'd put it. 4  paragraphs 37, 47, and 60, it says, the
5 But let me hear from Mr. Hoffman. 5 Treasurer brings this claim. So that's no
6 MR. HOFFMAN: Well, a couple things. Let me 6 error.
7 just start with, Took, in terms of what Bill 7 And they've known about this issue
8 just said, your Honor, our dealings with the TTO 8 forever. we've argued about this in motions to
9 have been extremely frustrating, extremely 9 dismiss that they filed. They've tried to say
10 contentious. I know I'm not on their Christmas 10 they have no obligation to us. They're not a
11  card Tist. 11 fiduciary, dot dot dot. That's why we haven't
12 I've Tived this case for the past four 12 been able to work out these things.
13  years. Look, this is how the TTO chose to bring |13 You're going to see in the context of
14  this case. They were the masters of their case, |14 our counterclaim that we don't feel we've been
15 and this is how they did it. And so I made -- I |15 treated Tike someone who's a fiduciary, someone
16  telegraphed very clearly in our trial brief that |16 who supposedly had this company, this entity
17 we would be seeking a directed finding on this 17 working for us in theory. They don't give us
18 dssue. And every meeting we've had, including 18 information. They don't treat us the way it
19 the pretrial conference, I've told everyone 19 needs to be treated.
20 that. 1It's no surprise. And I don't believe 20 But Tet's get back to the Healy era.
21 that it needed to be put into a written 21 This -- oh, 1in terms of the other districts, by
22 document. 22 the way, paragraph 46 talks about what they
23 I think we were benefited by having the |23 intend to do with this money and the
24 Court hear the testimony. And I think it's very |24 reallocation. Now, they say to the extent that
110 112
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1 LT has been over-allocated in the interest, it 1 go to the other districts and seek their
2 means that the other districts have necessarily 2 approval for this. And their rights, while
3 been under-allocated. You know that's not how 3 they're -- we feel sorry for the other
4 we view it or how LT views it. 4 districts. Wwe feel sorry for them. Wwe think
5 Then it says, "The Treasurer 5 they were mistreated by Healy, too. We think
6 anticipates that once this interest is able to 6 the amount of money Healy stole is well over a
7  be properly reallocated among the districts," 7 million dollars.
8 and has examples, 102 gets $265,626; and Argo 8 But, again, you saw a written document
9 gets $319,077. 9 that -- that the TTO wrote saying several
10 okay. First of all, that doesn't even 10 districts that asked for a forensic audit --
11  take into account the more than $3 million that 11  this was in 2013, I believe -- and we're not
12 they've spent in public funds on attorneys' fees |12 doing one. And then it said, by the way, other
13  1in this case. 13 districts, we're not sharing the information
14 So we have a situation, and we're going |14 about the lawsuit with you, either.
15 to talk about this in the context of the 15 So what happened under Healy is a
16  counterclaim, where a million dollars came in. 16 giant, black hole. No one, no matter how
17  And according to the testimony we've heard from 17  brilliant they are, will ever figure out, in our
18 Mr. Getty, that a million dollars came in for a 18 view, what happened during the Healy era. It
19 settlement on bond claims. None of that money 19 doesn't matter who the forensic auditor is.
20 was actually credited to the district. It all 20 Martin couldn't figure it out. We're not going
21 went to stuff. okay? 21 to be able to figure it out. Again, that's why
22 Now, whether it went rightfully or 22 we didn't counterclaim.
23 wrongfully, we're going to decide in this case 23 So in our view, the Healy era should be
24 at some point in the future. But for them to 24 a sad and unfortunate thing that happened to
113 115
1 claim that if they get the 1.5 million, that 1 everyone and that disadvantaged everyone. But
2 they're going to take that 1.5 million, and 2 we're never, whether we do it in the context of
3 they're going to split it up amongst the other 3 Teaving the TTO or we do it right now, we're
4 districts is not consistent with what has 4  never going to figure out this information on
5 occurred in the past, it doesn't take into 5 dinvestment earnings and whether we got more or
6 account the enormous amount of fees that they've 6 Tless or whether it was more or less than we
7 dincurred, which they billed us for. 7 actually earned.
8 So to say that we don't care about 8 And that's our whole point in this
9 public funds, Took, if we lose on our Tegal 9 motion. Martin tried his best. He could not
10 position that we don't have to pay for the cost 10 determine how much earnings were made. The TTO
11  of being sued, we're going to have to pay that 11  through Birkenmaier admitted she had no idea
12 money. It's hundreds of thousands of dollars. 12 what the actual earnings were. So I don't think
13 THE COURT: Okay. None of this is relevant 13 qt's a rightness problem.
14 to the legal issues that I'm trying to decide. 14 Frankly, if we just kick this off for
15 MR. HOFFMAN: Right. Correct. But it does 15 when we leave the TTO, what you will guarantee
16  address some of the things that Mr. qQuinlan was 16 is an even bigger piece of Tlitigation that we
17 talking about. 17 will have with the TTO in 2021 or 2022 or some
18 Now, these other districts are not part |18 other date.
19 of this case. Now, that's a critical point. 19 This is how the TTO chose to bring this
20 These districts are not parties, and they did 20 case. This 1is the forensic auditor that they
21 not authorize this Tlawsuit by Board action. 21 hired. These are the documents that they had to
22 This is something that the TTO did entirely on 22 give him. This is the claim that they have
23 its own. 23  made. And they based it on Section 8-7.
24 Mr. Thiessen testified that he did not 24 It just doesn't work. And there's
114 116
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1 in october of 2013, I will represent to you. So 1 financial -- but there are financial softwares,
2 I don't want you to tell me in any respect what 2 and there are financial softwares that have
3 Tlawyers advised you to do or not do. Fair 3 add-ones Tike HR functionality, salary
4  enough? 4  negotiation functionality, employee management
5 A. Yes, sir. 5 functionality, applicant tracking functionality.
6 Q. oOkay. And that wasn't me. I got 6 There are far Tess expensive softwares
7 involved after you were gone, correct? 7 that don't necessarily contain all that
8 A. Yes, sir. 8 software. Small businesses all the time get
9 Q. Now, this Tine item for financial 9 financial software that does not necessarily
10 software not paid, do you see that, about 10 have that functionality and costs far less, or
11 $218,000? 11 small businesses wouldn't be able to operate.
12 A. Yes, sir. 12 Q. Now, in paragraph 1, it makes a
13 Q. Wwhat do you recall on that issue? 13 reference to Skyward. It says, "District 204
14 A. They were purchasing a software system, |14 has recently purchased Skyward, and it would be
15 and we felt it was -- they had a 15 a waste of district resources to purchase an
16  responsibility -- a legal responsibility to keep |16 additional software package for which we have no
17  the books. This is for new software that we 17 use or purpose.”
18 thought was out of the scope of what their 18 Do you see that?
19 responsibilities were. 19 A. Yes, sir.
20 Q. Okay. Would you open Exhibit D -- LT 20 Q. Do you know which came first, LT's
21 Exhibit D, as in David, 1, please. 21 purchase of Skyward or the TTO's purchase of the
22 A. DI1? 22 1Infiniti visions software?
23 Q. DI1. 23 A. I believe Skyward came first.
24 A. Hold on a second. Yes, got it. 24 Q. Okay. And going back to Exhibit D11,
229 231
1 Q. This is a letter from Dr. Kilrea, the 1 78 some thousand dollars in other charges here.
2 superintendent of LT, to Dr. Birkenmaier, the 2 Do you have any recollection as to why those
3  Treasurer of the TTO, April 11, 2014, right? 3 other charges were deducted?
4 A.  Yes. 4 A. Wwell, yes. That was at the point when
5 Q. And did you receive this Tletter at this 5 the breakup was occurring, and there was a
6 time? Do you remember receiving the letter at 6 source -- it was a contentious breakup, to say
7 this time? 7 the Tleast. And we, at this point in time,
8 A. I believe so, yes, we did. 8 challenged deducting these expenses because they
9 Q. Okay. This letter, I'm not going to 9 were, in fact, expenses based upon what we had
10 ask you a Tot about it, but it goes through an 10  agreed upon.
11 explanation of LT's position on these software 11 Q. Now, different topic, sir. I want to
12 expenses. 12 ask you what could or would have happened if
13 To the best of your recollection, does 13 certain things were different in this case. And
14 this letter correctly set forth LT's position on |14 I'm required to do that. I understand that it
15 that -- 15 calls for some degree of speculation, but it
16 A.  Yes. 16 relates to a legal issue, so let me just charge
17 Q. -- range of expenses? 17 through it and see what happens with Bill here.
18 And do you have anything to add to it 18 So, sir, if there was no agreement, as
19 outside of this letter? 19 you testified, from the TTO, to pay for certain
20 A.  From the perspective of somebody who is |20 of LT's business expenses during the time period
21 a financial person by background and works in 21 that they did, would LT have been able to do
22 the world of accounting, representing accounting |22 anything differently in the absence of that type
23 firms, having a financial software is necessary 23 of agreement?
24 for any business to operate. Having a 24 A. Would I believe -- absent the proposal
230 232
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Township Trustees of Schools
TOWNSHIP 38 NORTH, RANGE 12 EAST

www.lyonstto.net

BOARD OF SCHOOL TRUSTEES 22 Calendar Ave. STED

Michael S. Thiessen, President

LaGrange, IL 60525

Shakana L. Kirksey-Miller, Trustee Phone 708-352-4480
Fax 708-352-4417

Minutes of the Special Meeting of the Board of Trustees

of the Lyons Township School Treasurer’s Office
September 23, 2021 - 5:00 P.M.

The Board of Township Trustees of Schools, Range 38 North, Range 12 East, Illinois (Lyons
Township) have called a special meeting on September 23, 2021, at 5:00 P.M.

Pursuant to Governor Pritzker’s Executive Order 2020-73, the regular meeting will be a virtual

meeting.

Microsoft Teams Virtual Meeting Information
Click Here to Join Meeting
To Join Meeting via Phone, Dial +1-872-810-3297,
and enter Conference ID: 476 829 92#

Mr. Michael Thiessen X

Ms. Shakana Kirksey-Miller X

Staff Virtually Present
Kenneth T. Getty, Treasurer
Brigid Murphy, Director of Finance and Operations

Others Virtually Present

Ed Wong, LTTO Attorney

Cynthia Schilsky, League of Women Voters

Jay Hoffman, Attorney for Lyons Township High School District #204

Patrick McPherson, Court Reporter for Lyons Township High School District #204
Brian Waterman, Superintendent, Lyons Township High School District #204
Jennifer Dunleavy, LaGrange Highlands School District #106 Board Member

Bob Skolnik, Reporter, Riverside-Brookfield Landmark

One (1) Anonymous Virtual Guest

Call to Order
President Thiessen called the meeting to order at 5:08 P.M.

Pledge of Allegiance

Public Comments - None



https://teams.microsoft.com/l/meetup-join/19%3ameeting_YTA4ODE2MzUtZjI1Yy00MDRjLWEzNWEtZTRiNTljOTc5Y2M4%40thread.v2/0?context=%7b%22Tid%22%3a%228b67c7f8-d68e-4260-8d60-39b3b12d46a4%22%2c%22Oid%22%3a%220dbf15bf-a57c-4046-8a07-d1843375ea9a%22%7d
https://teams.microsoft.com/l/meetup-join/19%3ameeting_YTA4ODE2MzUtZjI1Yy00MDRjLWEzNWEtZTRiNTljOTc5Y2M4%40thread.v2/0?context=%7b%22Tid%22%3a%228b67c7f8-d68e-4260-8d60-39b3b12d46a4%22%2c%22Oid%22%3a%220dbf15bf-a57c-4046-8a07-d1843375ea9a%22%7d

Acceptance of Trustee Dickman’s letter of resignation effective September 22, 2021

Motion by Trustee Kirksey-Miller to accept Trustee Dickman’s resignation as of September
22,2021. Seconded by President Thiessen.

Roll Call: Ayes: Thiessen & Kirksey-Miller
Nays: None
Absent: None

Motion carried.

The Trustee’s discussed the requirements for the posting of the Trustee position, reviewing letters
of interest for Trustee position vacated by Michael Dickman. President Thiessen made a motion
to reschedule the October 25, 2021, Board meeting to October 20, 2021, at 5:00 P.M.

Seconded by Trustee Kirksey-Miller.

Roll Call: Ayes: Thiessen & Kirksey-Miller
Nays: None
Absent: None

Motion carried.

Quarterly Average Fund Balance and Quarterly Interest Allocation Examination (1995 to
FY2020)

President Theissen stated that the LTTO has been in court much of the today at the request of
Lyons Township High School District #204. He further stated that the LTTO Board of Trusteesis
legally allowed to move forward with this agenda items, take the appropriate actions as an elected
Board in legislative branch of the governmentand if there are any issues with that they will be
handled by a judge. President Thiessen noted that LTHS District #204 has filed a new legal action
and is prolonging the litigation at the expense of taxpayer dollars. He future stated that there has
been a very high level of governmental transparency related to the Quarterly Average Fund
Balance and Quarterly Interest Allocation Examination from FY1995to FY2020, such as, publicly
posting all calculations, monthly & quarterly allocations, and reports for review and that he felt
LTHS filing a new action at the last minute is unprofessional at best. Treasurer Getty stated that
after the Quarterly Average Fund Balance and Quarterly Interest Allocation Examination has been
presented to the LTTO Board of Trustees several times. After presenting it at the September 13,
2021, meeting and at the direction of the LTTO Board of Trustees, the presentation and all
supporting documentation was made publicly available on the LTTO website. Additionally, on
September 15, 2021, this same information was emailed directly to current and former member
districts, including LTHS. Treasurer Getty stated that he has not received any questions or feed-
back from any person or entity since it has been made publicly available, except for a brief
discussion from LaGrange Highland District #106 Business Manager who inquired about a fund
balance adjustment in FY2017. President Theissen asked if Treasurer Getty received any
communication or questions from LTHS regarding the analysis. Treasurer Getty stated he had not
President Thiessen said that, in is hisopinion, the LTTO hasa fiduciary obligation to other member
districts to moving forward with this agenda item, bring this to closure as quickly as possible and
to comply with the 90-day period under Illinois state.

Approval of Resolution 2022-01: ARESOLUTION OF TRUSTEES OF SCHOOLS OF
(LYONS) TOWNSHIP 38 NORTH, RANGE 12 EAST, COOK COUNTY, ILLINOIS, TO
APPROVE REVIEW AND ADJUSTMENT OF TTO BOOKS AND RECORDSTO
ALLOCATE INVESTMENT INCOME
Motion by President Thiessen made a motion to approve Resolution 2022-01: A
RESOLUTION OF TRUSTEES OF SCHOOLS OF (LYONS) TOWNSHIP 38 NORTH,
RANGE 12 EAST, COOK COUNTY, ILLINOIS, TO APPROVE REVIEW AND
ADJUSTMENT OF TTO BOOKS AND RECORDS TO ALLOCATE INVESTMENT




INCOME. Mr. Wong advised President Thiessen to read the following parts of the resolution
into this transcript:

e “Whereas, the TTO Treasurer has reviewed the TTO’s books and records and examined
the interest allocations to all of the districts from Fiscal Years 1995 to FY2020. Based
upon this detailed review the TTO Treasurer has determined that prior yearly interest
allocations were incorrect and, as a result, the fund balances of certain districts are
inaccurate. In order to determine the proper amount of the interest allocations and, thus,
the correct fund balances, the Treasurer reviewed and considered all districts’ books and
records and the impact each fund balance adjustment would have on future allocations to
all districts. The Treasurer and the TTO have determined that certain districts’ fund
balances need to be modified. Specifically, District 104, District 105, District 1065,
District 1067, and District 204 were over-allocated investment earnings by a total of
$1,384,386.79”.

o “Whereas, debiting future interest earnings or debiting the account of District 104,
$49,134.04 would cause District 104 to hold the proper amount of investment income
owed to it; debiting future interest earnings or debiting the account of District 105, $
1,205.38 would cause District 105 to hold the proper amount of investment income owed
to it; debiting future interest earnings or debiting the account of District 1065, $
63,810.97 would cause District 1065 to hold the proper amount of investment income
owed to it; debiting future interest earnings or debiting the account of District 1067, $
7,016.32 would cause District 1067 to hold the proper amount of investment income
owed to it; and debiting future interest earnings or debiting the account of District 204,
$1,263,220.09 would cause District 204 to hold the proper amount of investment income
owed to it”.

e “Treasurer Getty may reallocate the following amounts to the following districts: District
101 $25,153.31; District 102 $104,620.65; District 103 $64,003.30; District 106
$343,469.16; District 107 $20,440.31; District 108 $15,525.54; District 109 $521,076.73;
District 2045 $43,588.18; and District 217 $246,509.62.”

Seconded by President Kirksey-Miller.

Roll Call: Ayes: Thiessen & Kirksey-Miller
Nays: None
Absent: None

Motion carried.

FY2021 — Quarterly Interest Distribution

Treasurer Getty reported that the District Audit Communication has been completed and sent to
all member districts today. He also stated that the withdrawal of LTHS has created a triggering
event resulting in an additional interest distribution to member districts. Treasurer Getty
reviewed the calculation for FY2021 5t Quarterly Interest Distribution with the LTTO Trustees
which totaled $80,205.51 to all member districts. President Thiessen asked if this distribution
would bring complete closure to FY2021, including any allocationsdue to LTHS as they
remove themselvesfromthe LTTO. Treasurer Getty noted that after this distribution all
“undistributed interest” will be allocated to the LTTO Member Districts. Attorney Wong
recommended that because this would be the final distribution to LTHS the LTTO Board should
take a vote on the matter.

Motion by President Thiessen to accept the interest allocation as presented by Treasurer Getty.
Seconded by Trustee Kirksey-Miller.

Roll Call:  Ayes: Thiessen & Kirksey-Miller
Nays: None
Absent: None

Motion carried.



Trustee Kirksey-Miller made a motion at 5:46 P.M. to suspend the Reqular Meeting for
the purpose of entering closed session under:

e lllinois Open Meetings Act, (5 ILCS 120/2 (c)(11), “Litigation, when an action against,
affecting or on behalf of the particular public body has been filed and is pending before a
court or administrative tribunal, or when the public body finds that an action is probable or
imminent, in which case the basis for the finding shall be recorded and entered into the
minutes of the closed meeting.”

Seconded by President Thiessen.

Roll Call: Ayes: Thiessen & Kirksey-Miller
Nays: None
Absent: None

Motion carried.

Special Meeting reconvened following Closed Session
Motion by President Thiessen to resume the Special Meeting of September 23,2021,
Seconded by Trustee Kirksey-Miller. Closed session was adjourned at 6:10 PM.
Roll Call: Ayes: Thiessen & Kirksey-Miller

Nays: None

Absent: None
Motion carried.

Adjournment
Motion by President Thiessen to adjourn the Special Meeting of the Board of Trusteesat6:11

P.M. Seconded by Trustee Kirksey-Miller.

Roll Call: Ayes: Thiessen & Kirksey-Miller
Nays: None
Absent: None

Motion carried.

Minutes approved by:

***Minutes have been approved at the 10/20/2021 Meeting and will be signed when the
current COVID-19 precautions allow

President, Michael Thiessen Trustee, Shakana Kirksey-Miller
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Hearing Date: 1/20/2022 9:30 AM - 9:30 AM
Courtroom Number: 2008
Location: District 1 Court

FILED DATE: 9/22/2021 12:40 PM 2021CH04844

FILED

9/22/2021 12:40 PM
IRIS Y. MARTINEZ
CIRCUIT CLERK
COOK COUNTY, IL

Cook County, IL

2021CH04844
14918406

Chancery Division Civil Cover Sheet

General Chancery Section (12/01/20) CCCH 0623
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Defendant.

VERIFIED COMPLAINT IN CHANCERY:
INJUNCTION/TEMPORARY RESTRAINING ORDER

Plaintiff Lyons Township High School District 204 (“LT”), by its counsel, asserts this
Verified Complaint against Defendant Township Trustees of Schools Township 38 North, Range 12
East:

The Parties

1. Lyons Township High School District 204 (“LT”) is a high school district
organized under the laws of the State of Illinois with a principal office located in LaGrange, Cook
County, Illinois. LT sometimes is called “District 204 or “204.”

2. Township Trustees of Schools Township 38 North, Range 12 East (“TTO”) is a
governmental body, organized pursuant to the Illinois School Code, 105 ILCS 5/8-1, et seq. The TTO
consists of a three-member elected Board of Trustees who supervise a Treasurer and the Treasurer’s
office, including staff. The TTO’s function is to receive, hold, manage, invest and account for tax
funds collected on behalf of the TTO’s member districts. Unless otherwise indicated in this

Complaint, TTO refers to the Treasurer, the Treasurer’s office, and the Trustees.
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3. The TTO’s function is to receive, hold, manage, invest, and account for tax funds and
other revenues collected on behalf of the TTO’s member districts.

4. All tax monies collected for the member districts are held and invested by the TTO in
a pooled account, but the moneys of each school district must “be accounted for separately in all
respects, and the earnings from such investment shall be separately and individually computed and
recorded, and credited” to the school districts. 105 ILCS 5/8-7.

5. The districts make their own budgeting decisions and determine what checks are to
be written against their funds, but the checks are issued and signed by the Treasurer.

6. The TTO has no input into an individual district’s budgeting or spending decisions,
and may not spend a district’s funds without authorization from the district. 105 ILCS 5/8-16.

7. The TTO does not receive tax revenue independently of the school districts; it has no
independent source of funding and no funds of its own.

8. For all relevant times through June 30, 2021, LT was one of approximately twelve
districts whose funds were managed by the TTO.

9. The TTO had a fiduciary duty to all of its member districts, including LT.

10. For many years through July 2012, the TTO Treasurer was Robert Healy.

11. In 2012, it was discovered that Healy was embezzling school district funds. As a
result, he was convicted and sentenced to prison. No comprehensive forensic audit was ever
conducted, but it was estimated that Healy stole in excess of $1 million in school district funds.

12. A township trustee arrangement was once common in [llinois, but most treasurer’s
offices have been eliminated.

13. LT was an unhappy member of the TTO going back at least to the late 1980s. As a

large high-school, LT had its own business office and believed it could perform its own accounting,
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money management and investment functions better than the TTO. As the district holding the largest
fund balance, it also believed that it was paying a disproportionate share of TTO expenses while not
receiving commensurate benefits.

The 2013 Lawsuit

14. In October 2013, the TTO brought a lawsuit against LT (“the 2013 Lawsuit”). The
TTO asserted three main claims, one of which was called the “Investment Earnings Claim.”

15. In the Investment Earnings Claim, The TTO claimed that in the period running from
Fiscal Years 1995 through 2012, LT was allocated more income from the pooled investments than its
proportionate share of distributions actually made. The TTO asked the Court for permission to reverse
quarterly or annual interest allocation to LT that exceeded LT’s proportionate share during the
respective quarter or year.

16.  Asdiscussed above, the statutory scheme requires the TTO to collect, hold, pool for
investment purposes, and invest the money of the member school districts; however the TTO is
required to separately account for the funds of each member district. Like expenses, investment
income must be allocated to the member districts based on the ratio of the district’s funds to total
funds held by the TTO at the time of allocation. The TTO must keep separate books of account for
the member districts reflecting all receipts, expenses, allocated investment income and fund balances.
The TTO must maintain an account balance for each member district, including the district’s balance
in the pooled funds. Again, the TTO is not permitted to make any payments or issue any such checks
for the expenditure of district funds without express authority from the issuing district.

17. The presiding Circuit Judge in the 2013 Lawsuit, Judge Esrig, held a trial in the 2013
lawsuit that began in November 2020 and ended in March 2021. At trial, the TTO presented numerous

trial exhibits and several witnesses, including the testimony of an accounting expert and the current
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TTO Treasurer, in support of its Investment Earnings Claim. In opposing this claim, LT presented its
own exhibits and witnesses, including an accounting expert.

18.  Judge Esrig issued a judgment order, containing findings of fact and law, on May 21,
2021 (“the Order”, Exhibit A).

19.  The Order’s findings include the following: “At trial, LT moved for a direct verdict
on this claim [the Investment Earnings Claim]. The court denied the motion but expressed
reservations about the TTO’s methodology for computing the claim. Subsequently the TTO moved
to voluntarily dismiss the claim. The court denied this motion, believing it was inadvisable to allow a
party to voluntarily dismiss a claim after closing its case hearing the court’s reservations about the
merits of the claim. At closing argument, the TTO abandoned its claim, essentially conceding that its
method of computing over-allocations was flawed.” (Ex. A p. 23.)

20.  The Order goes on to state that, despite the TTO’s abandonment of its claim, “the
court is faced with a live claim which the parties litigated at great expense for approximately eight
years. Therefore, the court offers the following analysis and ruling.” (Id.)

21.  The Order contains a detailed analysis of the Investment Earnings Claim and
concludes that the analysis the TTO presented at trial in support of the Investment Earnings Claim
“was fatally flawed.” (Id. p. 24.)

22. In the Order, Judge Esrig rejected the Investment Earnings Claim in its entirety: “For
all these reasons, the court concludes that the TTO has not proved any particular amount of investment
earnings was over-allocated to LT and therefore denies the TTO’s request for declaratory relief as to
this claim.” (Id. p. 26.)

23.  In the Order, Judge Esrig also rejected the TTO’s two other main claims in their

entirety: the TTO’s accounting expense claim, in which the TTO complaint that it wrongly paid for
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LT’s annual audits during the Healy era (id. p. 19-22); and the agreement to credit LT for certain
accounting expenses, in which the TTO sought to disavow the parties’ long-standing agreement and
course of dealing to setoff certain accounting expenses against LT’s share of the TTO’s annual
expenses. (Id. p. 3-15.)

The only relief that Judge Esrig awarded to the TTO was the right to debit approximately
$700,000 for certain pro rata expenses of the TTO that LT refused to pay after the Healy era, the vast
majority of which were billings for LT’s share of the TTO’s legal expenses incurred in the 2013
Lawsuit. The Court’s Order states, “While this result may seem inequitable in this case, that inequity
is the inevitable result of the statutory scheme.” (Id. p. 19.)

24.  Thus, the TTO suffered an overwhelming loss after the trial of the 2013 Lawsuit. The
TTO sought to recover over $6.5 million in damages from LT, but recovered only about $700,000.
The TTO spent over $4.2 million in legal fees on the 2013 Lawsuit, which fees LT and the other
member districts will have to pay out of their school district funds.

25.  The TTO had until midnight on June 21, 2021 to file an appeal. The TTO chose not
to appeal from the Order, and the Order now is a final judgment.

Public Act 100-0921

26.  After the filing of the 2013 Lawsuit, LT made efforts to seek permission in the form
of a state law to leave the TTO’s jurisdiction. LT did not use the accounting services of the TTO,
relying instead on its own business office. LT was forced to use the investment services of the TTO,
but was deeply dissatisfied with those services due to the TTO’s refusal to provide complete
information and documentation of its financial activities; the TTO’s denial of its fiduciary obligations
to LT and the other districts (Judge Esrig rejected the TTO’s position on that issue); and the TTO’s

failure to pay all of LT’s investment earnings on an ongoing basis.



FILED DATE: 9/22/2021 12:40 PM 2021CH04844

217. In 2018, the Illinois General Assembly duly enacted into law Public Act 100-0921
(“the Act,” Exhibit B.) The Act amended Section 5-1 of the School Code. The Act represented a
compromise among the legislators: LT could leave the TTO’s jurisdiction, manage its own financial
affairs, and receive all of its assets, but only once the 2013 Lawsuit ended. (Id. p. 3.)

28.  The Act states, in part, “upon final judgment, including the exhaustion of all
appeals..., regarding claims set forth in [the 2013 Lawsuit], and all related pending claims, the school
board of [LT] may commence, by proper resolution, to withdraw from the jurisdiction and authority
of the [TTO] ....” The Act also required LT to appoint “its own school treasurer.” (1d.)

29.  The Act further provides that once LT passes the withdrawal resolution and appoints
its own school treasurer, “commencing with the first day of the succeeding fiscal year, ...: (1) the
[TTO] shall no longer have or exercise any powers or duties with respect to the school district or with
respect to the school business, operations, or assets of the school district; (2) all books and records of
the trustees of schools and all moneys, securities, loanable funds, and other assets relating to the
school business and affairs of the school district shall be transferred and delivered to the school board,
allowing for a reasonable period of time not to exceed 90 days to liquidate any pooled investments;
and (3) all legal title to and all right, title, and interest” in school land, buildings, and sites shall be
deemed transferred from the TTO to LT’s school board. (Id.)

LT’s Withdrawal from the TTO

30. OnJune 22, 2021, LT learned that the TTO had not appealed from the Order. LT duly
scheduled a meeting of the LT Board of Education (“LT Board”) with the required two-day notice
and issued a Public Notice with the following action item: “Resolution Withdrawing from the
Jurisdiction and Authority of the Lyons Township Trustees of Schools and Township School

Treasurer and Appointment of Lyons Township High School District 204.” (Exhibit C.)
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31. At the June 24, 2021 meeting of the LT Board, the LT Board duly approved a
resolution to withdraw from the jurisdiction and authority of the TTO, effective July 1, 2021, and to
appoint LT’s own school treasurer (“the LT Resolution,” Exhibit D).

32.  The Resolution complies fully with the requirements for LT’s withdrawal from the
TTO set forth in the Act.

33.  OnJune 25, 2021, LT transmitted a letter that attached the LT Resolution to the TTO
by email and hand delivery. (Exhibit E.)

TTO Withholds $6 Million in LT Liquid Assets

34.  On June 28, 2021, the TTO informed LT that it intended to liquidate all of the assets
in LT’s agency account on July 1, 2021 but that the TTO intended to retain a portion of those
liquidated assets belonging to LT: “The LTHS’s Fund balance/liability within the Lyons Township
Trustees of Schools’ Agency Fund will be liquidated the morning of 07/01/2021 and remitted to three
separate accounts. Two interest bearing accounts will be held by the Lyons Township Trustees of
Schools for 90 days to facilitate the run-out and cover any unreconciled and/or unanticipated activity.
Both accounts will be held at banking institutions within Lyons Township ....” (Exhibit F, p. 2.)

35.  OnJune 30, 2021, the TTO informed LT that the forecasted ending fund balance for
LT is $47,731,790.72; that the TTO will transfer $6,000,000.00 from these LT funds to two interest-
bearing accounts; that the remaining balance of $41,731,790.72 will be transferred to a bank chosen
by LT; and that the TTO also will transfer to LT two certificates of deposit totaling $500,000. (Exhibit
G)

36.  On July 2, 2021, LT responded to the TTO’s email. LT requested the immediate
release of the $6 million in withheld liquid assets: “Section 5/5-1(b) prohibits the TTO from retaining

any assets of LT, and it requires the TTO to transmit all of LT’s funds other than those funds needed
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to be liquidated from any pooled investments. It is clear from your June 30 email that the
$6,000,000.00 the TTO has placed in two interest-bearing bank accounts are liquid assets. We believe
the TTO has no right to continue to hold these funds, and LT requests they be transferred and delivered
to LT immediately.” (Exhibit H.)

37. LT’s July 2, 2021 email also requested a full information and documentation
concerning any open financial issues between the parties: “we are requesting a complete list of the
financial issues, other than trailing checks, that remain to be resolved between the TTO and LT. |
assume this is what you mean by ‘a run-out” and ‘unreconciled activity,” but we cannot confirm until
we receive this information. We will need a thorough accounting, with full supporting documentation,
of any financial issues between the TTO and LT.” (Id.)

38.  The TTO never responded to LT’s July 2, 2021 email and never provided any
information or documentation in response to LT’s requests.

39.  On August 12, 2021, LT sent the TTO an email requesting a meeting to discuss the
matters raised in LT’s July 2, 2021 email.

40.  OnAugust 16, 2021, the TTO responded with an email stating, “l agree that a meeting
between our entities will be beneficial to the withdrawal process.” The TTO proposed several
meeting dates ranging from September 8 to 15, 2021.

41. LT responded and set the meeting for September 9, 2021.

42. On September 8, 2021, the TTO cancelled the meeting with LT. Instead, the TTO
suggested that LT attend a TTO Board meeting.

TTO Resolution to Take $1.2 Million in Past Investment Earnings From LT

43. On September 15, 2021, the TTO sent LT and its member districts an email notifying

them of a Special Meeting of the TTO Board on September 23, 2021. The email states, “One of the
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agenda items at the September 23 Board Meeting will be a Quarterly Average Fund Balance and
Quarterly Interest Allocation Examination (FY1995 to FY2020) presentation. The Trustees asked that
| perform this examination to ensure all the LTTO’s Member Districts previously received fair and
equitable quarterly interest distributions.” FY stands for Fiscal Year. (Exhibit I.)

44,  The September 15, 2021 email also states, “A summary of the examination is below
(totals in paratheses indicated that the LTTO Member District was previously over-allocated quarterly
interest and positive numbers indicate the LTTO Member District was previously under-allocated

quarterly interest):” (id.)

Lyons Township Treasurer's Office
Quarterly Average Fund Balance & Quarterly Interest Allocation Examiniation Summary
FY1995 through FY2020
LTTO Member District TOTAL
Western Springs Elementary School District 101 5 25,153.31
LaGrange Elementary School District 102 5 104,620.65
Lyons Elementary School District 103 5 64,003.30
Surmmit Elementary School District 104 5 (49,134.04)
LaGrange South Elementary School District 105 5 (1,205.38)
LaGrange Highlands Elementary School District 106 S 343,469.16
West 40 - Intermediate Service Center £2 (D1065) 5 (63,810.97)
West 40 - Learning Technology Center 1C (D1067) 5 (7,016.32)
Pleasantdale Elementary School Distriet 107 5 20,440.31
Willows Springs Elementary School District 108 5 15,525.54
Indian Springs Elementary School District 109 5 521,076.73
Lyons Township High School District 204 5 (1,263,220.09)
LaGrange Area Department of Special Education (D2045) 5 43 588.18
Argo Summit High School District 217 S 246,509.62
| Total Interest Allocated per General Ledger | 5 135,440,860.69 |

45.  According to the September 15, 2021 email, the TTO contends that LT received over
$1,263,220.09 in over-allocations of investment income from FY 1995 — FY2020.
46.  According to spreadsheets the TTO posted to its website, the TTO contends that for

the period FY1995-2012, LT was overallocated investment earnings in the amount of $1,262,945.09
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(Exhibit J); and that for the period FY2013-2020, LT was overallocated investment earnings in the
amount of $275.00. (Exhibit K.)

47.  On September 20, 2021, LT sent the TTO an email stating that the TTO’s claim
concerning the allocation of past investment earnings was decided in LT’s favor in the 2013 Lawsuit.
LT’s email asserted that there was no basis for the TTO to attempt to revive that claim in the context
of LT’s withdrawal from the TTO. LT’s email requested as follows: “LT asks the TTO to
immediately release its $6 million in liquid funds, which is being withheld illegally at the TTO;
acknowledge in writing that Judge Esrig’s decision bars the TTO from re-asserting its investment
income earnings claim; and provide LT with the requested information and documentation in keeping
with the fiduciary duty that Judge Esrig decided that you and the Trustees owe to LT and other TTO
member districts.” (Exhibit L.)

48.  Todate, LT has received no response to its September 20, 2021 email.

49.  On September 21,1995, at 5:00 p.m., the TTO posted an agenda for a Special Meeting
of the TTO Board to be held on September 23, 2021 (“the Agenda,” Exhibit M). The Agenda includes
the following two action items under the heading “New Business” (id. p. 1-2):

5. Quarterly Average Fund Balance and Quarterly Interest Allocation Examination
(1995 to FY2020)

6. Approval of Resolution 2022-01: A RESOLUTION OF TRUSTEES OF SCHOOLS

OF (LYONS) TOWNSHIP 38 NORTH, RANGE 12 EAST, COOK COUNTY,

ILLINOIS, TO APPROVE REVIEW AND ADJUSTMENT OF

TTO BOOKS AND RECORDS TO ALLOCATE INVESTMENT INCOME

50. Resolution 2022-01 (“the TTO Resolution”) that is referenced in the Agenda does not
appear in the agenda packet or elsewhere on the TTO’s website.

51. The Agenda also reflects the resignation of one of the Trustees effective September

22, 2021. This is the second TTO Trustee to resign from the TTO Board in the past four months.

10
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COUNT I - DECLARATORY JUDGMENT

52. LT incorporates by reference the allegations in Paragraphs 1-51 above.

53.  Section 5-1 of the School Code, as amended by the Act (“Section 5-1(b)”), applies to
both the TTO and LT.

54.  Section 5-1(b) sets forth the duties and responsibilities of the TTO and LT with respect
to LT’s withdrawal from the TTO.

55. LT complied with all of Section 5-1(b)’s requirements for withdrawal from the TTO
effective July 1, 2021.

56. LT properly and legally withdrew from the TTO effective July 1, 2021.

S57. On July 1, 2021, all of LT’s assets held in its agency account at the TTO were
liquidated assets. As of July 1, 2021, LT’s agency account had a fund balance of $47,731,790.72.

58.  On July 1, 2021, all of LT’s assets held in its agency account at the TTO were
“moneys, securities, loanable funds, and other assets relating to the school business and affairs of the
[LT] school district” within the meaning of Section 5.1(b)(2).

59.  Section 5-1(b) required the TTO to transfer all of the moneys in LT’s agency account
—i.e., the fund balance of $47,731,790.72 —to LT on or about July 1, 2021.

60.  Although Section 5-1(b) provides for “a reasonable period of time not to exceed 90
days to liquidate any pooled investments,” the TTO did not need to liquidate any pooled investment
in order to transfer the full balance of LT’s agency account to LT on July 1, 2021. This 90-day period
therefore is inapplicable to the TTO’s duty to transfer LT’s funds to LT.

61. Section 5-1(b) did not authorize the TTO to retain $6 million in LT’s assets for what

the TTO described as “a run-out™ and “unreconciled activity.”
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62. The TTO’s retention of $6 million in LT assets is in direct violation of the TTO’s
duties under Section 5.1(b).

63. In the Order, Judge Esrig held that under Section 8-16 of the School Code, the TTO
may not spend a district’s funds without authorization from the district. (Ex. A, p. 2, citing 105 ILCS
5/8-16).

64. Under Section 8-16 and Section 5-1(b), the TTO has no authority to make any
deductions, adjustments, reductions, or reallocations that would reduce the balance of the $6 million
in withheld LT assets.

65. Because LT directed the TTO to pay the $6 million in retained assets from the LT
agency account to LT, and the TTO refused, the TTO’s retention of these funds is in violation of
Section 8-16.

66. Because the TTO has ignored the lawful instructions of LT and has acted against the
interests of LT, the TTO’s retention of $6 million in LT assets violates the TTO’s fiduciary duty to
LT.

67.  All remaining financial issues between LT and the TTO must be resolved through
mutual discussion and exchanges of relevant information and documentation. To date, the TTO has
refused to provide any such information and documentation to LT, despite LT’s numerous requests,
and the TTO cancelled and refused to reschedule a meeting between the parties to discuss any
remaining financial issues.

68. Should the TTO believe that it is entitled to receive any money from LT, it must issue
an invoice to LT and provide supporting documentation and information as reasonably requested and

in accordance with the TTO’s fiduciary duty to LT.

12
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69.  With respect to the TTO’s claim that LT received an over-allocation of investment
earnings from the TTO during the period FY1995-2012, that claim was resolved in favor of LT and
against the TTO in the Order, which is a final judicial decision that binds the TTO and LT, both on
the merits of the TTO’s claim and through the granting of LT’s affirmative defenses of the five-year
statute of limitations and the doctrine of laches.

70.  The TTO’s present efforts to ignore the Order, re-visit the investment earnings claim,
and grant itself the relief that Judge Esrig denied it constitutes both a violation of the Order and a
breach of the TTO’s fiduciary duty to LT.

71. Under Illinois law, res judicata is a judicially created doctrine resulting from the
practical necessity that there be an end to litigation and that controversies once decided on their merits
shall remain in repose. Thus, under the doctrine of res judicata, a final judgment on the merits rendered
by a court of competent jurisdiction acts as a bar to a subsequent suit between the parties involving
the same cause of action. The bar extends to what was actually decided in the first action, as well as
those matters that could have been decided in that action. Res judicata embraces all grounds of
recovery and defense involved and which might have been raised in the first action.

72.  The TTO may not avoid the doctrine of res judicata simply because it intends to ignore
the adverse ruling in the Order and take self-help, through the Resolution and its implementation, to
recover funds on a claim that Judge Esrig rejected.

73. Section 5-1(b) does not authorize the TTO to conduct any “REVIEW AND
ADJUSTMENT OF TTO BOOKS AND RECORDS TO ALLOCATE INVESTMENT INCOME.”

74. As set forth in the TTO’s September 15, 2021 email and the Agenda, the TTO intends
to unlawfully take $1,263,220.09 from the $6,000,000 in LT assets being illegally retained at the

TTO.

13
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75.  Should the TTO Board approve the Resolution at the special meeting scheduled for
September 23, 2021 at 5:00 p.m., it would take the TTO’s staff only a matter of minutes to make
electronic entries in its computerized bookkeeping system to take $1,263,220.09 from LT’s funds and
transfer those funds to the agency accounts of the other districts listed in the chart in the September
15, 2021 email.

76. In the event that the TTO were to unlawfully take money from LT’s funds, it would
be very difficult and onerous for LT to attempt to recover those funds. As Judge Esrig found in the
Order, the TTO has no revenue sources of its own, and all of the money that it holds belongs to the
school districts and not the TTO.

77. Furthermore, the 2013 Lawsuit, the TTO argued that LT’s counterclaims against the
TTO for financial irregularities had to be dismissed because all of the other member districts were
necessary parties. Although the Court rejected the TTO’s argument in the 2013 Lawsuit, LT should
not be faced with the prospect of suing all or many of the other school districts, in addition to the
TTO, in an attempt to recover money illegally taken from LT’s agency fund.

78.  Pursuantto 735 ILCS 5/2-701, which governs declaratory judgments in Illinois, “The
court may, in cases of actual controversy, make binding declarations of rights, having the force of
final judgments, whether or not any consequential relief is or could be claimed, including the
determination, at the instance of anyone interested in the controversy, of the construction of any
statute, municipal ordinance, or other governmental regulation, or of any deed, will, contract or other
written instrument, and a declaration of the rights of the parties interested.”

79. An actual controversy exists between LT and the TTO concerning LT’s right to
receive from the TTO the $6 million in withheld assets of LT; the binding effect of the Order and the

applicability of the doctrine of res judicata on the TTO with respect to its investment earnings claim;
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the TTO’s duty to abide by the terms of the Order; and the inability of the TTO to take any money
from LT’s funds without express authorization from LT. Furthermore, LT has a clear interest in these
controversies that involve $6 million of its funds that LT must use for and safeguard for the benefit
of LT’s school community.
WHEREFORE, LT respectfully ask this Court to issue the following declaratory judgment:
A. Pursuant to the requirements of Section 5-1(b) of the School Code, the TTO must
immediately provide the $6,000,000 in withheld LT fundsto LT.
B. Pursuant to Section 5-1(b) and Section 8-16 of the School Code, The TTO may not
take any money from the LT assets being held at the TTO without the express written
authorization of LT or an order of this Court.
C. Pursuant to the Order and/or the doctrine of res judicata, the TTO is barred from taking
any action, whether on the Resolution or otherwise, that involves LT or its assets with respect
to the claimed over-allocation of investment earnings to LT during the period of FY1995-
2012.
D. Enter an order against the TTO’s Trustees and Treasurer requiring them to show
cause, if they can, for their failure to abide by the terms of the final judgment set forth in the
Order.

COUNT 11 = INJUNCTIVE RELIEF/TEMPORARY RESTRAINING ORDER

80. LT incorporates by reference the allegations in Paragraphs 1-79 above.

81. Under Illinois law, there are three types of injunctive relief: a temporary restraining
order (“TRO”), a preliminary injunction, and a permanent injunction.

82. A TRO issued without notice or hearing is a drastic remedy that may issue only in

exceptional circumstances and for a brief duration. The purpose of a TRO is to preserve the status
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quo until the Court can conduct a hearing to determine whether it should grant a preliminary
injunction.

83. A preliminary injunction is not necessarily of brief duration because its primary
purpose is to provide relief to an injured party and maintain the status quo until a trial on the merits.

84.  When a TRO is issued after both notice and a hearing, the TRO is the functional
equivalent of a preliminary injunction.

85.  On the same day as the filing of this Complaint, LT will file a motion for a TRO with
this Court.

86. A court may issue a permanent injunction as part of the relief granted in the final
judgment.

87. A party is entitled to a TRO if it demonstrates (i) an ascertainable right in need of
protection, (ii) a likelihood of success on the merits, (iii) irreparable harm in the absence of injunctive
relief, and (iv) the lack of an adequate remedy at law. In addition, if the movant establishes a prima
facie case, the court may also consider whether the balance of harms favors the grant or denial of
injunctive relief.

88.  LT’s ascertainable right in need of protection are (a) LT’s right under Section 5-1(b)
of the School Code to receive all of its funds held at the TTO upon its departure from the TTO,
including the $6 million that the TTO withheld and refused to transfer, and (b) LT’s right to
enforcement of the Order and its judgment entered in favor of LT and against the TTO on the
Investment Allocation Claim.

89. LT has a very strong likelihood of success on the merits. The Opinion is a clear and
unavoidable rejection of the TTO’s Investment Earnings Claim asserted in the 2013 Lawsuit, both on

the merits of the claim and on limitations and laches grounds. Also, Section 5-1(b) plainly requires
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the TTO to provide all liquidated LT assets to LT on July 1, 2021, which included the $6 million that
the TTO decided to withhold. The 90-period contained in Section 5-1(b) only applies to illiquid assets
contained in the investment pool and therefore is inapplicable to LT’s withdrawal from the TTO.
Additionally, as Judge Esrig already held, Section 8-16 prevents the TTO from taking any money
from LT’s agency account without the express direction of LT.

90.  The irreparable harm that LT will suffer in the absence of injunctive relief is the
TTO’s removal of money from LT’s funds and the transfer of those funds to the agency accounts of
certain other districts through the TTO’s implementation of the Resolution and the transfers listed for
Lt and the other districts in the September 15, 2021 email. Also, given the TTO’s refusal to provide
requested information and documentation to LT or even meet with LT, LT would suffer irreparable
harm through the taking of funds by the TTO from LT’s funds for any other reason. The harm would
be irreparable because the transferred funds would be placed in the agency accounts of other districts,
which cannot be spent without the direction of those districts under Section 8-16; because the TTO
repeatedly took the position in the 2013 Lawsuit that it has no money of its own and therefore cannot
be required to pay money to LT through the judicial process; and because the TTO took the position
in the 2013 Lawsuit that it operated with a deficit over $3 million and therefore could be considered
insolvent and judgment proof.

91. In addition, LT would suffer irreparable harm from being denied the benefits of the
decision in its favor on the Investment Allocation Claim, which would result in LT incurring
additional attorneys’ fees and potential delay in this lawsuit.

92. The lack of an adequate remedy at law stems from the need to enforce the Order,
which enforcement is not simply a matter of a making a monetary award to LT. Furthermore, as with

the issue of irreparable harm, the TTO’s planned distribution of LT’s funds through the Resolution to
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other school district might prevent LT from obtaining relief in this lawsuit from the TTO, which
would no longer have title to the LT funds taken from LT. Also, any monetary award of damages
against the TTO may be difficult or impossible to enforce, given the TTO’s lack of its own financial
resources and the absence of a taxing base.

93.  The balance of harms in this case weighs heavily in favor of LT in this case. A TRO
entered in LT’s favor would preserve millions of dollars in LT funds pending a determination of the
parties’ rights. On the other hand, the TTO would suffer no actual harm by being unable to
immediately take LT’s money and redistribute to other districts based on events that may have
occurred as far back as 1995.

94.  The public interest strongly favors an issuance of a TRO in favor of LT. Preserving
$6 million in money that the taxpayers allocated to LT —and not to the TTO or to any other district —
and which LT has reported as part of its fund balance in numerous public reports is a compelling
reason to prevent the TTO for taking these funds for any purpose other than LT’s educational mission
until a trial on the merits.

WHEREFORE, LT respectfully ask this Court to issue a TRO and/or preliminary injunction
providing that:

A. Pursuant to Section 5-1(b) and Section 8-16 of the School Code, The TTO may not take any
money from the $6 million in LT assets being held at the TTO without the express written
authorization from LT or an order of this Court.

B. Pursuant to the Order and the doctrine of res judicata, the TTO is barred from taking any
action, whether on the Resolution or otherwise, that involves LT or its assets with respect to the

claimed over-allocation of investment earnings to LT during the period FY1995-2012.
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Jay R. Hoffman

Hoffman Legal

200 N. LaSalle St., Suite 1550
Chicago, IL 60601
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jay@hoffmanlegal.com
Attorney No. 34710
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IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS RIS Y. MARTINEZ

CIRCUIT CLERK
COUNTY DEPARTMENT, CHANCERY DIVISION COOK COUNTY, IL
2021CH04844
LYONS TOWNSHIP H.S. DISTRICT 204, )
) No. 2021 CH 04844 14922613
Plaintiff, )
) Calendar 9
V. )
) Judge Cecilia A. Horan
TOWNSHIP TRUSTEES OF SCHOOLS )
TOWNSHIP 38 NORTH, RANGE 12 EAST, )
)
Defendant. )
LT’S MOTION FOR TRO

(SUPPORTED BY VERIFIED COMPLAINT)

Plaintiff Lyons Township High School District 204 (“LT”), by its counsel, hereby moves
for the entry of a temporary restraining order (“TRO”), supported by a Verified Complaint, that
provides LT with the following TRO order against the Defendant Township Trustees of Schools
Township 38 North, Range 12 East (“the TTO”) to be entered on September 23, 2021, before 5:00
p.m.:

A. Pursuant to Section 5-1(b) and Section 8-16 of the School Code, The TTO may not

take any money from the $6,000,000 in LT assets being held at the TTO without the express

written authorization from LT or an order of this Court.

B. Pursuant to the Judgment Order of Circuit Court Judge Esrig dated 5-21-2021 and the

doctrine of res judicata, the TTO is barred from taking any action, whether on the TTO

Resolution or otherwise, that involves LT or its assets with respect to the claimed over-

allocation of investment earnings to LT during the period FY1995-2012.

Why There is a Real Emergency

LT is apublic high school; the TTO is a treasurer’s organization that hold school district funds.
LT was a member of the TTO and left the TTO’s organization effective July 1, 2021. The TTO still

is holding $6 million of LT’s money.
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Yesterday, September 21, 2021, at 5:00 p.m., LT received the agenda for a special meeting of
Board of Trustees to be held tomorrow, September 23, 2021, 5:00 p.m. This agenda states that the
TTO Board will vote on a resolution that will take over $1.2 million in funds belonging to LT and
transfer those funds to other school districts. The TTO’s transfer would be based on the TTO’s claim
that the TTO over-allocated investment earnings to LT starting in 1995. This is the same claim that
Judge Esrig resolved in favor of LT and against the TTO in a judgment order issued on May 21, 2021
after a multi-month trial and 8 years of litigation between these same two parties.

Thus, not only is the TTO illegally withholding $6,000,000 in funds belonging to LT, but in
about 24 hours, the TTO could disburse a large portion of those funds to third parties in a manner that
may be impossible to reverse later in the litigation. There are the added problems that the TTO
manages school monies but has no taxing authority and thus may have no money of its own from
which to pay any judgment; and the TTO claims to have a multi-million deficit, so it may be
judgment-proof, as well. LT urgently needs this Court’s help in freezing the funds at issue before the
Thursday board meeting at 5:00 p.m. to prevent serious harm to LT and its school community.

LT will provide notice of this proceeding to the TTO and expects that the TTO will appear at
any hearing on this motion through counsel. At the trial of the case that concluded in March 2021, the
TTO had five attorneys from two law firms representing it, so it is no stranger to the legal process.

The Legal Standard

“The elements an applicant must establish to warrant the extraordinary remedy of a temporary
restraining order are well-established. As variously stated, the movant must demonstrate (i) an
ascertainable right in need of protection, (ii) a likelihood of success on the merits, (iii) irreparable
harm in the absence of injunctive relief, and (iv) the lack of an adequate remedy at law. In addition,

if the movant establishes a prima facie case, the court may also consider whether the balance of harms
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favors the grant or denial of injunctive relief. Bridgeview Bank Group v. Meyer, 2016 IL App (1st)
160042, 1 12, 49 N.E.3d 916.

The purpose of a temporary restraining order is to preserve the status quo until the court can
arrange for a hearing on an application for a preliminary injunction or until the court can consider the
case on its merits. Similarly, a preliminary injunction serves the purpose of maintaining the status quo
until the case is disposed on its merits. Bismarck Hotel Co. v. Sutherland, 92 1ll. App. 3d 167, 175,
415 N.E.2d 517, 522-23 (1% Dist. 1980).

The Relevant Facts

The facts relevant to this Motion are set forth in the allegations and exhibits of the Verified
Complaint that LT filed today, which is incorporated herein by reference as if set forth in this motion.
All paragraph references are to the paragraphs in the Verified Complaint and its exhibits. Given the
short time frame involved here, LT will summarize the facts in this Motion as follows:

LT is a high school district in LaGrange, Cook County, Illinois. (1) The TTO is a
governmental body consisting of a three-member elected Board of Trustees who supervise a
Treasurer and the Treasurer’s office, including staff. The TTO’s function is to receive, hold, manage,
invest and account for tax funds and other revenues collected on behalf of the TTO’s member districts.
(112-3) The TTO has no input into an individual district’s budgeting or spending decisions, and it
may not spend a district’s funds without authorization from the district. 105 ILCS 5/8-16. (6)

In 2013, the TTO sued LT based on several claims, one of which was the Investment
Earnings Claim. This claim was that the TTO had over-allocated to LT over $1.5 million in
investment earnings on the pooled assets of LT and the other member school districts (about 12
others) from FY1995-2012. (114-15) The trial of the case lasted several months. In the May 2021

judgment order of Judge Esrig, the Court completely rejected the TTO’s Investment Earnings
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Claim and awarded the TTO no relief. The Judge based his decision on both the merits of the claim
and the application of LT’s defenses of a 5-year statute of limitations and laches. (118-22)

The TTO did not appeal from the adverse ruling. In total, the TTO had sought over $6.5
million from LT and spent over $4.2 million in attorneys’ fees on the case. The TTO received only
about $700,000, most of which was for bills for LT’s share of the TTO’s legal fees in the ongoing
case. (119-25)

The end of the 2013 Lawsuit allowed LT to make use of a state law passed in 2018 in order
to withdraw from the TTO effective July 1, 2021. That law, which amended Section 5-1(b) of the
School Code, required the TTO to immediately provide LT with all of its assets held at the TTO
(in excess of $47 million, not including real property) — unless some assets had to liquidated from
the pooled funds, in which the transfer could be completed in up to 90 days. (126-33) Even though
all of LT’s assets were liquid as of July 1, 2021, the TTO withheld from transfer $6,000,000 in LT
assets, which it placed in two interest-bearing bank accounts. The TTO ignored LT’s demands to
release these funds and refused to provide documentation and information to LT or even meet with
LT. (134-42)

Here is where the emergency begins. On September 15, 2021, the TTO issued an email
stating that its Treasurer conducted an analysis of investment earning allocations dating back to
1995. The TTO claimed that LT was over-allocated $1,263,220.09, all but $275.00 of which relates
to the FY1995-FY2012 time period (the same period in the 2013 Lawsuit). The TTO also claimed
that the other districts were over- or under-allocated earnings in other, specified amounts. The email
states only that this analysis would be discussed at the special meeting of the TTO Trustees set for

September 23, 2021, at 5:00 p.m. (143-46)
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However, yesterday, September 21, 2021, at 5:00 p.m., the TTO posted on its website an
agenda that contains the following action items under the heading “New Business™:

5. Quarterly Average Fund Balance and Quarterly Interest Allocation Examination
(1995 to FY2020)

6. Approval of Resolution 2022-01: A RESOLUTION OF TRUSTEES OF SCHOOLS

OF (LYONS) TOWNSHIP 38 NORTH, RANGE 12 EAST, COOK COUNTY,

ILLINOIS, TO APPROVE REVIEW AND ADJUSTMENT OF

TTO BOOKS AND RECORDS TO ALLOCATE INVESTMENT INCOME
(149-50)

Based on the notice of the resolution, and the imminent taking of over $1.2 million from LT’s
assets, LT filed its Verified Complaint and this Motion the following day. LT respectfully requests a
hearing with this Court prior to the September 23, 5:00 p.m. special meeting of the TTO Board.

Argument

This case involved involving an organization, the TTO, having a fiduciary duty to a school
district, LT, but stubbornly refusing to abide by an adverse Court decision after 8 years of litigation —
and about to illegally take over $1 million in public funds in a manner that may not be possible to
unwind. Under the very extreme circumstances of this case, LT meets the requirements for the
issuance of a TRO.

LT’s ascertainable right in need of protection are (a) LT’s right under Section 5-1(b) of the
School Code to receive all of its funds held at the TTO upon its departure from the TTO, including
the $6 million that the TTO withheld and refused to transfer, and (b) LT’s right to enforcement of
the Order of Judge Esrig and its judgment entered in favor of LT and against the TTO on the
Investment Allocation Claim.

LT has a very strong likelihood of success on the merits. The Order of Judge Esrig is a

clear and unavoidable rejection of the TTO’s Investment Earnings Claim asserted in the 2013
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Lawsuit, both on the merits of the claim and on limitations and laches grounds. Also, Section 5-
1(b) plainly requires the TTO to provide all liquidated LT assets to LT on July 1, 2021, which
included the $6 million that the TTO decided to withhold. The 90-day period contained in Section
5-1(b) only applies to illiquid assets contained in the investment pool and therefore is inapplicable
to LT’s withdrawal from the TTO. Additionally, as Judge Esrig already held, Section 8-16 prevents
the TTO from taking any money from LT’s agency account without the express direction of LT.

The irreparable harm that LT will suffer in the absence of injunctive relief is the TTO’s
removal of money from LT’s funds and the transfer of those funds to the agency accounts of certain
other districts through the TTO’s implementation of the TTO Resolution and the transfers listed
for LT and the other districts in the September 15, 2021 email. Also, given the TTO’s refusal to
provide requested information and documentation to LT or even meet with LT, LT would suffer
irreparable harm through the taking of funds by the TTO from LT’s funds for any other financial
reason that the TTO might later assert.

The harm would be irreparable to LT because the transferred funds would be placed in the
agency accounts of other districts, which cannot be spent without the direction of those districts
under Section 8-16; because the TTO repeatedly took the position in the 2013 Lawsuit that it has
no money of its own and therefore cannot be required to pay money to LT through the judicial
process; and because the TTO took the position in the 2013 Lawsuit that it operated with a deficit
over $3 million and therefore could be considered insolvent and judgment proof.

In addition, LT would suffer irreparable harm from being denied the benefits of the
decision in its favor on the Investment Allocation Claim, which would result in LT incurring

additional attorneys’ fees and potential delay in this lawsuit.
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The lack of an adequate remedy at law stems from the need to enforce the Order, which
enforcement is not simply a matter of a making a monetary award to LT. Furthermore, as with the
issue of irreparable harm, the TTO’s planned distribution of LT’s funds through the TTO
Resolution to other school district might prevent LT from obtaining relief in this lawsuit from the
TTO, which would no longer have title to the LT funds taken from LT. Also, any monetary award
of damages against the TTO may be difficult or impossible to enforce, given the TTO’s lack of its
own financial resources, the absence of a taxing base, and the TTO’s large deficit.

The balance of harms in this case weighs heavily in favor of LT in this case. A TRO entered
in LT’s favor would preserve millions of dollars in LT funds pending a determination of the
parties’ rights and duties under the School Code and the Order. On the other hand, the TTO would
suffer no actual harm by being unable to immediately take LT’s money and redistribute to other
districts based on events that may have occurred as far back as 1995.

In addition, The public interest strongly favors an issuance of a TRO in favor of LT.
Preserving $6 million in money that the taxpayers allocated to LT — and not to the TTO or to any
other district — and which LT has reported as part of its fund balance in numerous public reports
is a compelling reason to prevent the TTO for taking these funds for any purpose other than LT’s
educational mission until a trial on the merits.

Conclusion

LT urgently needs this Court’s help. LT respectfully ask this Court to issue a TRO and/or
preliminary injunction providing that:

A. Pursuant to Section 5-1(b) and Section 8-16 of the School Code, The TTO may not

take any money from the $6,000,000 in LT assets being held at the TTO without the express

written authorization from LT or an order of this Court.
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B. Pursuant to the Judgment Order of Circuit Court Judge Esrig dated 5-21-2021 and
the doctrine of res judicata, the TTO is barred from taking any action, whether on the TTO
Resolution or otherwise, that involves LT or its assets with respect to the claimed over-

allocation of investment earnings to LT during the period FY1995-2012.

Respectfully submitted,

LYONS TOWNSHIP HIGH SCHOOL
DISTRICT 204

By  s/Jay R. Hoffman
Its Attorney

Jay R. Hoffman

Hoffman Legal

200 N. LaSalle St., Suite 1550
Chicago, IL 60601

(312) 899-0899
jay@hoffmanlegal.com
Attorney No. 34710
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Defendant.
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Judge Cecelia A. Horan, viea Zoom videoconference
meeting, on October 6, 2021, at the hour of 10:02 a.m.
Central Standard time.
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APPEARANCES:
HOFFMAN LEGAL
BY: MR JAY HOFFMAN
(Via Videoconference)
200 North LaSalle Street,
Chi cago, Illinois 60601
Phone: (312) 889-0899
On behal f of the Plaintiff,
School s;
THE QUI NLAN LAW FI RM
BY: MR WLLIAM QUI NLAN
MR DAVI D HUTCHI NSON
(Via Videoconference)
233 South Wacker Drive, Suite 2210
Chicago, Illinois 60606
Phone: (312) 883-5500
On behal f of the Defendant, Township Trustees of
School s;
M LLER CANFI ELD LAW FI RM
BY: MR BARRY KALTENBACH
(Via Videoconference)
225 West Washington Street,
Chicago, Illinois 60606
(312) 460-4200
On behal f of the Defendant,
School s.
ALSO PRESENT, VI A VI DEOCONFERENCE:

Suite 1500

Lyons Townshi p H gh

Suite 2600

Townshi p Trustees of

Page 4
1 THE COURT: Okay, good morning, everybody. | am
2 Judge Horan.
3 MR. HOFFMAN: Good morning, Y our Honor, | am Jay
4 Hoffman representing Lyons Township High School.
5 THE COURT: Okay. | am going to take notes about
6 whoisherefor today's hearing. We have a court
7 reporter here. | see Ms. Maxwell, isthat right?
8 MS. MAXWELL: Yes.
9 THE COURT: Okay. For Lyons Township High
10 School, go ahead, Mr. Hoffman, yes?
11 MR. HOFFMAN: Yes. | am here. Thereare no
12 other attorneys. There are -- thereisabox for
13 Lyons Township High School, which is Dr. Brian
14 Waterman, heis our party representative who will be
15 here throughout the proceedings.
16 There are also two other boxes, Y our Honor,
17 labeled witness and documents. Just so you know
18 that's part of the set up that we have at the high
19 school for witnesses to testify at the high school.

M. Brian Waterman, Superintendent of Lyons Township oo
Hi gh School s 20 Thisisthe same set up that we used for the recent
M. Kenneth Getty, Treasurer, Lyons Tounship 21 trial, and it makesit easier for the witnesses to
M. Mchael Theissan, Lyons Township Trustee & Board President . X
M. Robert Skolnik, Reporter 22 tedtify from a conference room and see everything and
Ms. G eisbach, Paralegal, Quinlan Law Firm 23 thecameraisall set up.
Liz M chael owska, Forner Law Clerk for Judge Horan .
Ms. Maxwel |, Private Citizen (appeared briefly) 24 THE COURT: Yes, OKay'
Page 3 Page 5
I NDEX 1 MR. HOFFMAN: Thank you, Judge.
W TNESS PAGE 2 THE COURT: All right. Other parties?
KENNETH GETTY 3 MR. QUINLAN: Sure, Your Honor, William J.
Exani nation by M. Hoffman 99 - 228 4 Quinlan and | am here with Barry Kaltenbach on behalf
Examination by M. Kaltenbach 258 - 205 5 of the Township's Trustee's Office. David Hutchinson
___________________________________________ 6 of our firmisZoomed in separately, but | am in the
EXHI BI TS 7 sameroom with Mr. Kaltenbach.
DEPOS! T1 ON EXH BI TS PAGE 8 THE COURT: IsMr. Kaltenbach awitness or an
For the Plaintiff: 9 attomey?
o ' 10 MR. QUINLAN: Heisan attorney, sorry. | was
Eth bft N 183 11 just appearing on behalf of the attorneys. | can
Bxhibit M 193 12 cover the witnesses now if Y our Honor or a party
Bxhibit 1, J, K 194 13 representativeis--
Exhibit P 196 14 THE COURT: So who isthe other lawyer?
Exhibit Q 198 15 MR. QUINLAN: Barry Kaltenbach.
Exhibit E 210 16 MR. KALTENBACH: Sorry, Your Honor, Barry
Exhibit F 213 17 Kaltenbach. | canturn on my own Zoom cameraif you
Exhibit G 214 18 want, we thought this might be easier.
Exhibit H 991 19 THE COURT: That'sokay. | thought you referred
Echibit R 971 20 to somebody else.
. 21 MR. KALTENBACH: No, sorry, that's me, Y our
Exhibit T 226
. 22 Honor.
For the Defendant: 23 THE COURT: Just the two gentlemen there, okay,
Exhibit 14 266

24 arethe TTO lawyers.

Thonpson Court Reporters,

I nc.

t honpsonr eporters. com




Page 6..9

Page 6

Page 8

1 MR. HUTCHINSON: Y our Honor, David Hutchinson, | 1 isintheroom with me as of now. Thisismy first
2 also on behalf of the TTO. 2 time.
3 THE COURT: That'swhat | thought, okay. Okay. 3 THE COURT: Who asked you to be present today?
4 And then who are the withesses? 4 MS. MAXWELL: | actually have paperwork saying
5 MR. QUINLAN: Sure. | have -- at least our 5 that | need to be here.
6 controlled witnesses, we have Ken Getty, who isthe 6 THE COURT: Okay. Lawyers, who asked Ms. Maxwell
7 Lyons Township Trustee Treasurer. And then | have 7 to be present today?
8 Michael Theissen, who is Zoomed in separately because | 8 MR. QUINLAN: Notus. | don't know. | don't
9 heisout of town at a conference, and he isthe Lyons 9 think sheishere for anything having to do with this
10 Township Trustee Board President. 10 case, Your Honor.
11 THE COURT: Okay. All right, very good. Does 11 MS. MAXWELL: Maybe they made a mistake, an error
12 that cover everybody who is here today? | seethere 12 because they signed mein and everything. | am sorry
13 are afew people, Skolnik and Greisbach. 13 for any inconvenience | caused anybody that is here
14 MR. QUINLAN: Oh, Greisbach isaparalegal that 14 today. | am going to let them know that | am not
15 works with the Quinlan Law Firm, or sheisacolleague | 15 supposed to be here.
16 of mine. And | have her on to the extent that | may 16 THE COURT: Whatever document you received; does
17 have some media challenges, depending on what 17 it have the name Lyons Township High School versus
18 documents we may have to put up. | amjust trying to 18 Township Trustees at the top?
19 makeit assmooth atransition asitis. Thisisa 19 MS. MAXWELL: No, not at all.
20 big step for meto even be doing this. 20 THE COURT: Then you are probably in the wrong
21 THE COURT: All right. 21 room.
22 MR. HOFFMAN: Your Honor, Bob Skolnick isa 22 MS. MAXWELL: | am sorry about that.
23 reporter. 23 THE COURT: That's okay.
24 THE COURT: Okay. 24 MS. MAXWELL: Okay, | will let them know.
Page 7 Page 9
1 MR. HOFFMAN: And then we also haveLiz 1 THE COURT: Yes, maybethereisadifferent case
2 Michaelowska. 2 that you are supposed to be present for, okay?
3 THE COURT: Liz Michaelowskais my former law 3 MS. MAXWELL: Yes, | am going to let them know.
4 clerk when | was sitting in mortgage foreclosure and 4 THE COURT: And then we have Mr. McPherson as the
5 she asked to be present for anything that we have that 5 Court reporter. Isthat everybody?
6 isinteresting that isgoing on, soitisalearning 6 ALL: Yes.
7 experiencefor her. | told her that she come and 7 THE COURT: Very good. Sowe are herefor a
8 participate today, not participate, but observe. 8 motion for preliminary injunction on the matter that
9 MR. HOFFMAN: Liz, welcome. 9 wewere here on last week, and thisis going to be an
10 THE COURT: And we have aMs. Maxwell. Ms. 10 evidentiary hearing and there was also a motion to
11 Maxwell, can you unmute? 11 transfer the case to Judge Esrig that | looked at.
12 MS. MAXWELL: Can| -- don't hear me? 12 Let me ask the partiesthis question, isit -- Ms.
13 THE COURT: Yes. 13 Maxwell, | am going to put you in the waiting room,
14 MS. MAXWELL: Okay. 14 okay?
15 THE COURT: What isyour role here today? 15 Let me ask the parties this question, are you
16 MS. MAXWELL: | am supposed to be on here 16 seeking to move the case back to Judge Esrig for
17 regarding my son. 17 determination of the preliminary injunction, or isit
18 THE COURT: Regarding your? 18 post-preliminary injunction that you want to move the
19 MS. MAXWELL: My son, my minor son. 19 case back to Judge Esrig for determination of the
20 THE COURT: Son? 20 issues?
21 MS. MAXWELL: Yes. 21 MR. QUINLAN: | guess, Judge, | could speak on
22 THE COURT: Who asked you to be present? 22 behaf of the TTO. | know Mr. Katenbach filed that.
23 MS. MAXWELL: | am actually in downtown Chicago. | 23 But our position would be given the common facts and

24 They have me on the Zoom, thisis new to me. No one

24 circumstances and given just the history of this case

Thonpson Court Reporters,

I nc.

t honpsonr eporters. com
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Page 10 Page 12
1 that we would prefer -- not that we don't appreciate 1 get everything back to Judge Esrig and make this abig
2 the Court, we certainly do. Our motion was to 2 motion for reconsideration, and we wish to avoid that.
3 transfer it, which iswhy we filed immediately when 3 Judge Esrig did not become our judge for life. The
4 the TRO wasfiled to transfer it to Judge Esrig to 4 law that the TTO citesin itsreply brief is General
5 hear everything. 5 Order 1.3D. That involves transferring actions to
6 THE COURT: And | don't take it personally, 6 another department, division, or district. It doesn't
7 counsdl. 7 say anything about transferring it to a different
8 MR. QUINLAN: No, the only point | am making is 8 judge simply because that judge has heard a prior
9 itisjust because of the facts and circumstances, and 9 lawsuit that has been resolved between the parties.
10 wejust think it might be easier for him to dispense 10 So we followed the right procedures. Wefiled in
11 of it more simply given his history and background. 11 theright division. Your Honor has already started
12 THE COURT: Okay. And Mr. Hoffman, did youwant | 12 down the path of resolving this. We have a hearing
13 torespond to that? 13 today and we respectfully ask that the motion be
14 MR. HOFFMAN: Yes. We object to this motion. 14 denied.
15 Themotionisfiled, claimed that somehow LT did 15 THE COURT: Mr. Quinlan, | know that you are
16 something improper and we should have filed under the 16 going to want to reply.
17 old 2013 case. | think the TTO has abandoned that 17 MR. QUINLAN: Judge, not too much. Y ou know,
18 argument and the reason isit is without merit. 18 thisisn't something that | am going to die on the
19 We have no ability to go back in under the 2013 19 hill on. | am familiar with the Court's reputation.
20 case because the Court, Judge Esrig, lost jurisdiction 20 Obvioudly, I think you can befair. | just for the
21 after 30 days of hisfinal Order. In additionin 21 reasons| sort of outlaid, | don't think | need to go
22 Order to withdraw from the TTO, we needed for all 22 intoit. | appreciate we have members of the media
23 proceedingsin the prior case and any related matters, 23 here, but | am not looking to make any sound bites or
24 it saysit right in the statute to be done and over 24 anything other than | think you understand our
Page 11 Page 13
1 with, so that's an absolute no-go. 1 position. Thank you.
2 Now, what | think their new position is, is that 2 THE COURT: Okay. All right. | reviewed the
3 they think it would be more convenient for the parties 3 materialsand | think there are new facts here that
4 and the administration of justice to transfer this 4 were not present in the last case that was pending
5 caseto Judge Esrig, and we do disagree with that for 5 before Judge Esrig. Specifically, alot of things
6 anumber of good reasons. 6 happened post-judgment, and also, | understand Judge
7 Number one, there are new disputes at issue that 7 Esrig does have alot of familiarity with the case
8 extend well beyond what was at issuein front of Judge | 8 like Mr. Hoffman said. That doesn't mean that | can't
9 Esrig. We now have the separation of the departure of 9 get myself up to speed and become very familiar with
10 theLT fromthe TTO's system. We havethe TTO 10 thefacts.
11 retaining $6 million dollars of our fundsin violation 11 So it sounds likeit isreally more of a
12 of the statute. 12 convenience issue for the Trustee versus areal legal
13 We have an attempt to reassert a claim that Judge 13 issue, and so for that reason, respectfully, | am
14 Esrig decided. And look, Your Honor is perfectly 14 going to deny the motion and | will keep the case
15 capable of understanding what Judge Esrig decided. He | 15 here.
16 wrote a40-page opinion, that's why judges write 16 MR. QUINLAN: Judge, if | may?
17 written opinions. It isvery clear what he decided. 17 THE COURT: Yes.
18 It's concerning that the TTO's response to the 18 MR. QUINLAN: Sure, we have two other motions we
19 preliminary injunction motion attemptsto rely on all 19 filed, and at least | believe they were served on your
20 kinds of interlocutory arguments and statements that 20 clerk early or at least | hope so.
21 preceded the decision by Judge Esrig that were made 21 Oneiswe filed amotion to dismiss the Complaint
22 during thetrial and prior to thetrial. Sometimes 22 that wasfiled by Lyons Township. | believe that was
23 statementsthat | made during argument. 23 filed yesterday and hopefully served on -- | know Mr.
24 | think what the TTO isreally tryingto do is 24 Hutchinson can speak to it better than | do. We
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1 obviously had some moving pieces. | can speak tothe | 1 lacks merit and isin our view interposed in bad faith

2 actual motion, but at least the procedure. | know it 2 and without legitimate legal or factual grounds, but

3 was served on all the parties and | believe on your 3 wewill respond to that in due course.

4 law clerk in pursuant to your standing Order as well. 4 | don't think that last minute filing should be a

5 There was also amotion to strike the "agreed 5 basisto delay or undermine the proceeding that we

6 Order" because | know there was some confusion with | 6 scheduled several weeks ago for today. So | don't

7 thetranscript where there were lawyers, Mr. 7 think there should be any procedural maneuvering to

8 Kaltenbach could speak to it better than me, it was 8 avoid this hearing that we are all prepared for.

9 misidentified in the transcript. What he said. He 9 THE COURT: Yes, and | am not going to address

10 wasinterposed whereit said Kaltenbach it was 10 any of the merits of the motion to dismiss today.

11 supposed to be Hoffman, and the like. 11 Obviously, | have not looked at it yet, soitisnot -

12 And so there is a dispute with respect to at 12 -1 am not going to make any ruling or even address --

13 least oneword. | appreciate that depending on how 13 weare not going to talk about that today.

14 this hearing comes out, that may not be an issue and 14 What about this other motion to -- with regard to

15 the Court, you know obviously after the hearing can 15 the Order, it iscalled agreed Order; again, | have

16 makeits own determination. But wedid filethose, a& | 16 not seen thismotion. But my question, | guess, it is

17 least to be on record with it. 17 an agreed Order that was entered by me on September

18 With respect to the motion to dismiss, it 18 23, 2021, isthat the agreed Order we are talking

19 obviously hasn't been briefed. We are on a short 19 about?

20 aggressivetimetable. | am happy to address at least 20 MR. KALTENBACH: Yes, Your Honor, Barry

21 in broad termsthe merits of that motion if the Court 21 Kaltenbach. Yes, itis. Andtheissue, Your Honor,

22 would like, and why we think that the Complaint onits| 22 isreally the word "untouched" in that first

23 face doesn't say the cause of action. Wediditunder |23 paragraph. Neither Mr. Quinlan nor | agreed to the

24 vote, 2615 and 2619. 24 word "untouched" during the hearing. The transcript
Page 15 Page 17

1 THE COURT: Okay, thank you. | have not seenit. 1 reflectsthat | agreed to that, but that was actually

2 | don't know if my clerks ever received it, but if 2 Mr. Hoffman agreeing to that, and as Mr. Hoffman

3 they haveit has not been sent to me, so -- which 3 acknowledged when he sent the transcript to the Court,

4 jsn't unusual or -- typicaly | don't review the 4 it contained errors.

5 motions until they are up for presentment. 5 | don't know if that's what he was relying on or

6 MR. QUINLAN: Wedid noteit up for today, Y our 6 if that'swhat the Court was relying on, but we

7 Honor. | mean | appreciateit. Wefiled it 7 advised Mr. Hoffman we did not agree to the word

8 yesterday. Just so you know we did do that. 8 "untouched" in the Order and that's because | think

9 THE COURT: Jon, did we receive those motion? 9 that'sreally inappropriate language of injunction for

10 Jonand | talked about this case beforehand, you know 10 anintangible object like money in an account.

11 beforethis. 11 THE COURT: Can| ask aquestion. | am sorry. |

12 THE CLERK: | do see amotion to dismiss sent 12 know everybody isfired up.

13 this morning. 13 MR. HOFFMAN: | just want to be able to speak to

14 THE COURT: Sent this morning, okay. 14 it at some point.

15 THE CLERK: They might have received afile, sent | 15 THE COURT: Yes, of course. | am not going to

16 copy today. 16 cut anybody off. | will let everybody get their word

17 MR. HOFFMAN: Your Honor, | received from TTO's | 17 in, okay? We know that's a euphemism for unmoved,

18 counsel yesterday at 4:15 p.m., amotion to dismiss. 18 "un" whatever, right? Everybody understandsthat. Is

19 | received at 8:30 this morning, a motion to strike 19 thererealy an argument that you can do something

20 the agreed Order from September 23rd of 2021 that the 20 with the money?

21 Court entered. | don't believeit would be 21 MR. KALTENBACH: Wéll, Your Honor, we certainly

22 appropriate to have any presentation or discussion on 22 have agreed to leave it in those two accounts until

23 themotion to dismiss. 23 further Order of court. | just think we were

24 I will tell you it isour view that that motion 24 concerned that the work "untouched" wheniitisin
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1 something that isintangibleiskind of acolloquial 1 THE COURT: Yes, sure.

2 phrase, that we did not feel comfortable. We are 2 MR. HOFFMAN: If you don't mind.

3 litigating in this case over what the word "liquidate” 3 THE COURT: Uh-hum.

4 means. Sol did not want there to be any confusion 4 MR. HOFFMAN: So we are just talking about this
5 there. For example, it is an interest-bearing 5 word "untouched". But thereis actualy three issues
6 account, so the funds will be touched when interest 6 that the TTO raised about the Order, okay. Thereare
7 getsinto the account. Object to an audit, that sort 7 three of them.

8 of stuff. 8 Number one, they sent me an email after the

9 THE COURT: Okay. What word would you proposeto | 9 hearing. Mr. Hutchinson sent me an email after the
10 -- should replace the word "untouched"? 10 hearing and he said: In light of the Court's Order

11 MR. KALTENBACH: | would just crossout theword | 11 today, our position isthat the Order should be clear,
12 "untouched" and say that the money will remain in the 12 that the parties agree to waive the 90-day provision
13 accounts until further Order of Court. 13 of the statute regarding the disbursement of funds

14  THE COURT: Mr. Hoffman, go ahead. 14 sincethisisnot going to be resolved before the

15 MR. HOFFMAN: Okay. We have atranscript of the | 15 28th.

16 hearing. And | provided it to the Court weeks ago. 16  And my responseto that, and | wrote him an

17 And the motion -- the motion that they filed this 17 extensive email and | said: That's not what we

18 morning isincorrect in important respects, and | 18 discussed. It was never agreed to in court and why
19 would like to remind the Court that during the hearing 19 are you demanding this now after the hearing?

20 | said that we might have a problem with the Order 20 So the motion that they filed this morning

21 becausein the 2013 lawsuit | had numerous instances 21 doesn't demand that he add it to the Order apparently,
22 with Mr. Kaltenbach. In particular of having a court 22 they have given up on that. What the motion also

23 hearing, and then trying to reduce the Court's 23 says, even though Mr. Kaltenbach says, all we are

24 decision to an Order and having him trying to change 24 arguing over isthe word "untouched", that's not what

Page 19 Page 21

1 thewording to gain an advantage, and then having to 1 their motion says. And again, they keep changing

2 go back in front of the Judge to argue about it, and 2 their positions.

3 then ultimately get the Order that | wrote. 3 What it saysin thisisit says: The Order

4 Now what happened at the hearing was | said we 4 should also say -- thisisin paragraph 14 of their

5 could have a problem with this, let's talk about the 5 motion. That the money would stay in the accounts and
6 precise wording. 6 then it was regardless of the substance of any

7 THE COURT: | remember. 7 Resolution passed at the September 23, 2021, special

8 MR. HOFFMAN: And what happened in the motion | 8 meeting of the TTO Board of Trustees. That we talked

9 that they filed this morning, it saysin paragraph 5, 9 about. That isin the transcript.

10 about the hearing it says. Counsel for LT wanted the 10 And then they say it hasto add, or any action

11 $6 million to remain "untouched". Thatisa 11 taken to implement any Resolution. And it says

12 misrepresentation of the record. 12 emphasis representing TTO's proposed addition. Now, |
13 In fact, it was Y our Honor, on page 26, line 16 13 don't know why Mr. Kaltenbach filed a motion this

14 of the transcript who said -- 14 morning and now apparently has abandoned that position
15 THE COURT: | don't have the transcript in front 15 infront of Your Honor, maybe heistrying to sound

16 of me. 16 more reasonable.

17 MR. HOFFMAN: Y our Honor, if you enable screen | 17 But, the fact of the matter is, this was also the

18 sharing, | can show it to everyone. 18 reason they wouldn't agree to the Order because |

19 THE COURT: Okay. | have just done that. 19 wouldn't agree to add this additional language because
20 MR. HOFFMAN: Sure, why not. 20 itwas never discussed at the hearing. And if you

21 THE COURT: | guess, you know -- 21 look through this transcript, it says with respect to

22 MR. HOFFMAN: So hereis-- 22 the special meeting, we talk about right here on page

23 THE COURT: All right. I will let you -- 23 27, line 24, when | was taking notes, true.

24 MR. HOFFMAN: Let mejust finish my thought. 24 What Y our Honor said, thisis the top of page 28.
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1 What Your Honor said was: Regardless of the 1 Weéll, that's exactly it, they are not supposed to

2 Resolution, any Resolution that may be passed tonight. 2 usethismoney. It issupposed to stay there

3 That'swhat | have in my notes. And then Kaltenbach: 3 untouched. And the fact that they are objecting to

4 Correct, the money will remain regardless of what 4 that language raises major concerns for us. The final

5 happenstonight. TheJudgeis: Let's put that inthe 5 point | will makeistheir motion in paragraph 16 says

6 Order. 6 that they would be unable to audit these accounts

7 So thereis no discussion of this additional 7 because an audit would touch them. Again, that's an

8 language, or of any action taken to implement any 8 absurd argument. An audit counts money.

9 Resolution. The motion -- again, Mr. Kaltenbach can 9 So again, thisis just gamesmanship and games

10 say whether he is abandoning that based on a motion he 10 play. Your Honor proposed the language, | repeated

11 filed thismorning or not. Now let's get to the word 11 it, nobody had an objection toit. It was agreed to

12 "untouched". Again, if welook on page 26, the upper 12 and just because they changed their mind later doesn't

13 left box, line -- we have Mr. Kaltenbach on line 12, 13 mean that we strike para -- they are asking to strike

14 talking about the funds that will remain in those 14 inthis motion, strike paragraph 1 inits entirety of

15 until further Order of the Court. 15 the Order, which isinsane.

16 THE COURT: Untouched, right? Okay, Mr. Hoffman, | 16 THE COURT: | mean, doesn't everybody here

17 isthat suitable? And then thereisafurther 17 understand what we mean?

18 discussion online 23. Itisactualy Mr. Hoffman: 18 MR. KALTENBACH: Your Honor, | believe -- | am

19 Wall, I think we talked about is that number one, they 19 sorry, may | have amoment?

20 will remain untouched until further Order of the 20 THE COURT: Go ahead, you may have a moment.

21 Court. | was making sure that we read it back 21 MR. KALTENBACH: Thank you, Judge. First of all

22 correctly, what Y our Honor said. 22 | do want to clarify on the transcript we are all

23 And then there is no objection whatsoever. They 23 looking at, at the bottom of page 26, top of page 27,

24 now claim, oh, thisis colloquial language. Well, 24 it juxtaposes myself and Mr. Hoffman. Mr. Hoffman
Page 23 Page 25

1 Your Honor proposed it. Nobody -- | repeated it, 1 said at the bottom of 26: Well, | think what we

2 nobody objected to it, nobody voiced any of the 2 taked about isthat number one, they will remain

3 objections that they areraising in this morning's 3 untouched until further of Order of Court. That was

4 motiontoit, or that they raised with me after the 4 Mr. Hoffman, that was not me. | will swear understand

5 hearing. 5 oathif | needto. That it was me that said,

6 And then | want to point out one more thing of 6 continuing: They will remain in the accounts. We are

7 why it isimportant? What's the big deal? Who cares 7 not moving them out of the bank account.

8 about the word "untouched"? Well, hereiswhy. First 8 Then Mr. Hoffman said, | believe: The same

9 of al intheir motion in paragraph 11, they say it is 9 accounts until further Order of the Court. | said:

10 ambiguous because the TTO, for instance, could be 10 Yes. Andl said: The TTO -- | am sorry. Mr. Hoffman

11 found in breach of this enjoining provision by adding 11 said: The TTO will take no action to implement any

12 money to these accounts as the $6 million in those 12 Resolution passed at the special meeting tonight. Mr.

13 accounts would have been touched. Well, that's an 13 Quinlansaid: That's not what we agreed on. And |

14 absurd argument there. They're not going to add money | 14 said: No, right.

15 tothis. 15 So we did not agree ever to the word "untouched".

16 If they add money to this, they can writeusa 16 | think our position isthis, simply, Y our Honor,

17 letter and we can agree to amend the Order to allow 17 respectfully, the Court can enter a TRO with the word

18 them to give us more money. That's not going to 18 untouched init if it wishesto. Our point isjust

19 happen. And then they say, the next paragraph, 19 that neither Mr. Hoffman -- | am sorry. Neither Mr.

20 paragraph 12 of their motion says: Indeed, this 20 Quinlan nor | ever agreed to that word in the Order.

21 provision seemingly prohibits TTO from using either of | 21 Mr. Hutchinson told that to Mr. Hoffman on the phone

22 these two bank accounts at any time for any reason, 22 that afternoon. | emailed that to Mr. Hoffman and to

23 regardless of such use's relationship or relevance to 23 the Court. Sol don't think it is appropriate that

24 the $6 million in dispute in this case. 24 that isinthere as an agreed Order.

Thonpson Court Reporters,

I nc.

t honpsonr eporters. com




Page 26. .29

Page 26 Page 28

1 Now, to answer Y our Honor's question, | thank you 1 million plusinterest in these two bank accounts?

2 forindulging me. We agreed that that -- the $3 2 MR. KALTENBACH: That'sthe money in the two bank
3 million isgoing to be in each of those accounts until 3 accounts, isthe $3 million, but that money doesn't

4 further Order of Court. That's what we agreed to. 4 belong to District 204 in and of itself. They don't

5 That'sstill whereitistoday. To say it isabsurd 5 have aunique claim to that money any more than they

6 we are not going to put more money into those 6 have aunique -- to those accounts anymore than they

7 accounts, asfar as| understand, more money is 7 have unique claim to any of the 250 investment

8 aready in those accounts as of this morning, Y our 8 vehiclesthat my client has.

9 Honor. 9 MR. HOFFMAN: That's absolutely wrong. And they
10 Interest has been in those accounts already this 10 know it. they took money from our individual agency
11 morning. Sol mean| -- they are going to stay there 11 account. Our account for LT and they took most of it
12 until further Order of Court. That money isnot -- 12 and sent it to us and they kept $6 millionin

13 THE COURT: Right, yes, but the bank who addsthe | 13 segregated accounts.

14 interest isn't a party to thismotion. So | guesswe 14  Thisargument that Mr. Katenbach is making that

15 need to clarify that -- you know, | think everybody 15 itisadl in one giant stomach, that oh, itisall

16 understands the -- at least the -- you know, the 16 part of acomingled investment pool is utterly false.

17 message behind the Order, right? That the trust, the 17 And all you have to do to see that is read the

18 Trustees, the TTO is not going to move the money. 18 findings of fact that Judge Esrig made where he said

19 They are not going to delete the money. Not going to 19 every school district has an account with a precise

20 comingleit. Not going to do anything to the money. 20 balance. That'swhat'sin the Order. That's what

21 Itis going to stay whereit is, and yes, of 21 Judge Esrig found.

22 coursg, itisgoing to accrueinterest sinceitisan 22 So the notion that it is already comingled, no.

23 interest-bearing account. The bank will add the 23 Thereisaseries of funds that the TTO manages, but

24 interest, but the Trustees won't touch the money. 24 thisis--

Page 27 Page 29

1 lsn't that what we all understand? 1 THE COURT: | getit. | getit. | understand.

2 MR. HOFFMAN: Yes, Your Honor, wedo understand | 2 Sointhat -- | am going to leave the language as it

3 that. Andagain, Your Honor, Mr. Kaltenbach 3 is. If the parties want to remove the word "agreed"

4 misrepresents the record because it was you, the 4 and add the word "untouched", add the phrase "by the

5 Judge, who heard all of the proceedings and 5 TTO", then that would be my Order.

6 discussions and used the word "untouched". All of 6 MR. HOFFMAN: We may again, we have to write an
7 these objections that they were making to that were 7 Order now about thisruling. The motion is denied,

8 never voiced at the hearing. Thisisall new stuff. 8 the parties have --

9 THE COURT: Right. There was a problem with the 9 THE COURT: So the motion is denied, but the

10 word before. | will tell you, everybody, my tendency 10 Order will be amended as follows. The word "agreed"
11 istoleavetheword in there and add language that 11 at the top will be removed or deleted and the phrase

12 saysuntouched by the Trustee, by the TTO. 12 "by the TTO" will beinserted after the word

13 MR. HOFFMAN: That'sfine. That worksfor us. 13 "untouched".

14 That'swhat we are trying to accomplish. Everyone 14 MR. HOFFMAN: By the TTO or its Trustee. Or its
15 understands that. 15 Trusteesor Treasurer.

16 MR. KALTENBACH: Y our Honor, if | may, thosetwo | 16 THE COURT: Or its agents, however you want to
17 bank accounts are part of afund of a couple of 17 phraseit, yes. We can't be cavalier, right?

18 hundred million dollars called the agency fund that 18 MR. HOFFMAN: We haveto say by the TTO or its
19 consists of pooled and comingled money for al of the 19 Trustees, Treasurer, or Agents; isthat acceptable?

20 districts. Soitisaready comingled, it isjust 20 THE COURT: Yes.

21 thesetwo bank accounts, we decided, okay, we are not 21 MR. HOFFMAN: Thank you.,

22 going to take the $3 million out of either of the two 22 MR. QUINLAN: Judge, look | have been quiet.

23 bank accounts. 23 MR. HOFFMAN: Y our Honor, wait aminute. | have

24

THE COURT: Soisthere money besides the $3

24

point of Order. | object, again, to two lawyers for
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Page 30
the TTO, who are asingle party having two attorneys

argue amotion. Thisisabusive behavior. They did
thisall through thetria. Itisunfair and wrong,
and | ask that the Court disallow this now.

THE COURT: Okay. So let me address my question
to Mr. Kaltenbach. Isthere areason why you feel
like you client somehow got its hands on the money?
Thisisthe money in dispute, and in fact, | mean it
seems like not even all of itisin dispute. Isthere
some reason why you need to have -- do something with
the money?

MR. KALTENBACH: Wéell, Your Honor, | would say, |
guess, first of al it -- our hands are already on the
money because it is within the agent --

THE COURT: Inyour account.

MR. KALTENBACH: That we manage, itisour
account, it is not their account.

THE COURT: Right, right.

MR. KALTENBACH: Our bank account, and it is our
job as elected officiasto take all of these funds
and invest them. So we do have an issue with leaving
$6 million dollarsin two checking accounts for one
day of Resolution to happen when there is $200
million, we are trying to invest and we think -- you

Page 32
THE COURT: Yes, itisnot anissuefor today.

MR. KALTENBACH: Right.

THE COURT: But your concern can be addressed,
right?

MR. KALTENBACH: 1| think it -- on that issue,
except, Your Honor, | guess, | would still have the
issue of respectively, | don't know that it is
appropriate for any Court to instruct the elected
officials how, you know, not to invest the money as
they believe they have afiduciary obligation asto
invest the money.

MR. HOFFMAN: May | respond to that because that
is not agood faith argument, and hereiswhy. The
TTO's response to the motion for preliminary
injunction attached an investment report at the TTO.
And what the investment report shows is that as of
that report they attached, the TTO had $55 million
dollarsin money market accounts that are exactly like
the $6 million dollar money market accounts that are
issued in this case.

They can take $6 million dollars out of that
money market and invest it and end up with exactly the
same investment mix. The notion -- thisisan
organization that can't buy Amazon stock and invest it
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Page 31
know, our Trustee at some point may say, hey, we can

invest that alittle bit better than throwing it into
a checking account.
THE COURT: Can't that issue be addressed by a
bond?
MR. HOFFMAN: Y our Honor, may |? We already have

THE COURT: Mr. Hoffman, | have a question.

MR. HOFFMAN: | am sorry.

THE COURT: Addressed to Mr. Kaltenbach.

MR. KALTENBACH: Y ou mean District 204 post a
bond in support of the TRO, Y our Honor?

THE COURT: Yes.

MR. KALTENBACH: | guessif they want to post a
$6 million dollar bond, | need more than that.

THE COURT: Oh, it wouldn't be a$6 million
dollar bond. It would be whatever theoretically the
investment income would be during the time of however
long it takes us to resolve thisissue. Right? |
mean, we would have to ask them.

MR. KALTENBACH: Yes, Your Honor, they are asking
usto freeze the $6 million as of right now, but yeah,
I guess, Y our Honor, we would have to sit down and try
to figure out what the bond would be.
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Page 33
in anything but the absolute most conservative way.
So 27 percent as of that report of their investment
mix isin mu market accounts just like the ones that
issue here.

And so for them so say, oh, well we can't invest
this money is absurd because they have tens and tens
of millions of other dollarsinvested in exactly the
same way and all they would have to do is shift $6
million dollars from another bank to achieve the exact

same 20 percent investment mix.

So the argument that Mr. Kaltenbach makesis
really not consistent with the facts that his own
client has presented to the Court.

THE COURT: All right. So everybody understands.
The money will not be touched. 1t will be frozen in
the accounts; it will not be otherwise invested. It
will not move from those accounts, okay, for now. All
right. And that's my ruling.

MR. QUINLAN: Understood, Y our Honor.

THE COURT: All right, thanks everybody. Okay.
So let'smove on. Does that address everything
preliminarily with regard to the issue that we are
here for today?

MR. HOFFMAN: It does, Y our Honor.
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1 THE COURT: Okay. 1 capricious, and he abuses his discretion or for its
2 MR. QUINLAN: | think so. | mean there are -- 2 own persona interest. Additionally, injunction
3 look, I don't want to prolong this any longer than it 3 relief will either control discretionary actions of
4 needsto be, and | appreciate that we are arguing 4 public officialsif fraud, corruption or gross
5 about something that will hopefully will be moot when | 5 injustice.
6 we present evidence, but you know, obviously | amnot | 6 Soitisadifferent standard when we are talking
7 trying to speak loudest. 7 about apolitical question here. And there is another
8 | am not trying to speak last, but you know, the 8 casefrom -- itisactually the Trustees of Schools,
9 issueof political question is obviously something 9 School Directors at District No. 2 where they say
10 that the Court is going to have to deal with when it 10 courts have no supervisory powers to correct errors of
11 goesto the heart of what the legislature and activist 11 judgment that have been committed during the exercise
12 body to do and with these folks. | havetaken anoath | 12 of discretionary acts of apublic official.
13 inwhat they were, you know, elected by residentsof | 13 And herethey quote: I the duty of the county
14 204 among other parts of Lyons Township. 14 superintendent on the hearing of appealsto
15 Y ou know, we can address that, and | think that 15 investigate and determine whether the proposed change
16 issomething that obviously goesto heart of whether | 16 will bein the best interest of the district affected
17 or not any injunction on that issue. And we can 17 of which he or sheis elected, then thus the statute
18 address that with the witnesses aswell, Your Honor. | 18 providesits action shall be binding, is vested with
19 | just -- you know, however y9ou want to handleit. 1 |19 discretion to determine what is best for the people
20 amnot, again, trying to prolong it. 1 am not trying 20 and the cause of education.
21 toshout loudly. | take (indiscernible) very 21 Thisruleiswell established that when bp
22 seriously. But | do want to raise that that is 22 officersare so invested with discretionary powers a
23 certainly an issue that was raised -- 23 court of equity will not interfere to control or
24 THE COURT: But thereisno claim that the 24 review the exercise of that power unless fraud,
Page 35 Page 37
1 statuteisunconstitutiond, isthere? 1 corruption, oppression, or grossinjusticeis plainly
2 MR. QUINLAN: No. Itistwo separate issues, 2 shown.
3 Your Honor. And that actually getstoit. Lyons 3 A court of eguity cannot sit as an appellate
4 Township 204 or any citizen in the State of Illinois 4 tribunal to review the exercise of judgment where
5 can argue the statute is unconstitutional. What 5 thereisno gross of use of power and the law does not
6 they'retrying to get youto doisinterfereina 6 contemplate any supervisory power in the Court for
7 government legislative body and manage and direct 7 purposes of correcting errors of judgment.
8 that, which getsto the part of a political question 8 THE COURT: What isyour argument? That if the
9 is 9 Trustee decides that he wants to invest thismoney in
10 THE COURT: WEéll, | understand the argument, but | 10 adifferent way other than to leave it in these bank
11 I thinkitis--isn't it amatter of interpretation 11 accounts that the Court can't interfere with that; is
12 of the statute? 12 that the argument?
13 MR. QUINLAN: Look, obviously, you know, we are| 13 MR. QUINLAN: Theargument, and if | can just
14 lawyersand we are going to make argumentsand | am | 14 reframeit, | am not trying to be difficult and | am
15 not trying to be difficult, but no, I mean | can cite 15 not trying to prolong this.
16 that thereisacase from 1987 called Arnold v. 16 THE COURT: go ahead, | want to hear you.
17 Englebright and that's at 164 IL app 3rd 704,707 which | 17 MR. QUINLAN: Sure, sure. Sothe Township
18 says: Discretionary acts of a public officia in 18 Trustee's Office exists, Y our Honor, and | don't know
19 exercising -- it says, "his" here of course, which 19 how well this has been laid out, but what it is, isan
20 showsyou the time that we are dealing with. His 20 economy of scale. The Trustees are elected from all
21 dutiesare not subject to review by the judiciary and 21 of the areaof Lyons Township, so you have 204 and we
22 injunction action. 22 have 12 other school districts.
23 An exception to thisruleissue arisesin a case 23 When the Treasurer, the Cook County Treasurer
24 when apublic officid's acts are arbitrary, 24 collectsthat, when Maria Pappas's office collects
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1 that, that money is sent to the Township Trustee's 1 that the money doesn't belong to --

2 Office. Their job and these people, you know like all 2 MR. QUINLAN: No.

3 thecitizens of Lyons township including Mr. Hoffman's | 3 THE COURT: don't they --

4 clients, they all vote for these people. They get 4 MR. QUINLAN: No. That isfundamentally, that is
5 elected and their job, and | don't think anyone will 5 theheart of the case. Absolutely not from our pit.

6 disagree, their job isto take this money and invest 6 | mean, absolutely not, and | don't mean to be loud

7 it, pool it together and invest it. It isan economy 7 about it, but absolutely not. There has not been a

8 pall. 8 determination, that isthe whole point. That's why we

9 And their job, which is discretionary, how they 9 arehere and that's what Lyonsistrying to do from
10 do the highest and best investment, whether you do 10 our perspective, isthey are trying to get you to make
11 long-term bonds, short-term bonds, some cash, some 11 some determination.
12 this, and they seek advisors. And under the statute 12 THE COURT: The determination was that there was
13 you appoint a Treasurer, and that Treasurer isin 13 no, you know, accounting errors by the Trustee, right?
14 charge of doing that. 14 Wasn't that the determination by Judge Esrig at the
15 And if we are going to get in the middle and say 15 tria?
16 -- part of it, | will moot this because as we address 16 MR. QUINLAN: No.
17 thisyou will seethat the $6 million, you know, 17 THE COURT: That there was no over-allocation to
18 whether it is $6 million there or $6 million 18 --

19 otherwise, thereis money damages, so thereisno 19 MR. QUINLAN: No, no, not a all, not at all. |
20 question that injunction shouldn't issue. So | think 20 am happy to address, though, | don't think that's

21 wecan kind of get to the hear that way. 21 beforethe Court, but | am happy to address that.

22 But on a basic rudimentary governmental 22 Absolutely not, Your Honor. | mean | will address

23 constitutional issue, the Court can't meddle and say 23 that because the Court raised it. The Township

24 we are going to tell you whether you should keep this | 24 Trustee brought a motion for declaratory judgment. |
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1 incashand put it in an account or whether it should 1 mean, we all understand the burdens that go with that

2 beinabond. Andit getsto the heart here that 2 asto whether or not you could get a declaratory

3 Lyons Township is completely protected. 3 judgment.

4 We are talking hundreds of millions of dollars, 4 The Court merely found with respect of certain

5 Your Honor, that will be in these pooled accountsand | 5 thingsthat you couldn't get a declaratory judgment.

6 areinthese pooled accounts. And if they do get a 6 It did not find the converse, not for a second, and no

7 monetary judgment, which you know obviously my 7 couldit.

8 position isthey won't, but you know every lawyer has | 8 ~ THE COURT: Okay.

9 their positions, and | get that. 9 MR. QUINLAN: And so that isn't the case and what
10 But what we are dealing with today is an 10 we are dealing with to get to the constitutional

11 injunction that they are completely and totally 11 argument in and it as point as possible, Mr. Getty,

12 protected, okay. Thereisno irreparable harm. There | 12 Mr. Theissen, who is elected took an oath of office to
13 is--thecan-- 13 invest this money and he has an obligation to invest

14 THE COURT: Okay. We aretaking about a 14 that money how they seefit on behalf of al of the

15 consgtitutional issue, now you are getting -- 15 voters of Lyons Township.

16 MR. QUINLAN: Right. 16 And for the Court to say, well no, you are going

17 THE COURT: (Indiscernible). What isyour 17 tohaveto keepitin an account? That's my whole

18 argument regarding the separation of powersissue? | 18 point. Thereisnot harm, they are going to be

19 MR. QUINLAN: The separation of powers, Your | 19 protected. But it is not the Court's prevue to say,

20 Honor, isthey are charged to invest that money how | 20 we are going to keep this as cash. It isnot.

21 they seeit. Itisadiscretionary act. Whether they 21 Whether they put it in along-term bond, whether they
22 choose to keep that in an account or whether they put | 22 invest it, you know, they go ahead and invest in the

23 itinalong-term bond or a short-term bond -- 23 Chicago Bears or whomever, that which would probably
24 THE COURT: Isn't that already adetermination |24 be gross negligence, but you know that is their
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discretion.

And that is what they were elected to do, and
frankly, that's what is their obligation to do, no
different than Y our Honor's obligation is to hear
cases and make decisions. You are an elected official
aswell. They sitin adifferent branch of
government, but that's what they have to do.

And if you read the Complaint that wasfiled, |
don't mean, that's not -- the Complaint that was filed

by the Lyons Township 204, one of our member
districts, one of the districts that votes for, they
say that the job isto pool theinvestments. And |
believeit is paragraph 6: To pool the investments
and to invest that -- that is, in fact, it is
paragraph 4. Okay. All the monies collected for the
members districts are held and invested by the TTO in
a pooled account, but the monies for each district
must be accounted for separately.
That's just -- that's not a separate account,
Y our Honor, we keep ledgers. But we have an
obligation to invest that money and we are not talking
small amounts of money; we are talking hundreds of
millions of dollars here on behalf of school children.
THE COURT: | am just trying to unwind your
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they have no reparable harm. Y ou don't even need to

get to an injunction, but they are claiming that and
under that theory, Y our Honor, then a Court can come
in and tell them how to invest because now &l of a
sudden you become a board of managers, which isyou
think the safest thing is to keep this money in the
account to protect them. Well, that's not their job.
Their job isto act and use their discretion to invest
this money.

THE COURT: Let meask you, are you -- are we
still arguing about the TRO or are we moving on to the
preliminary injunction? | feel like | have made a
ruling on the TRO, so are you now arguing about the
preliminary injunction?

MR. QUINLAN: | am happy to argue about the
preliminary injunction. | think the argument isthe
same. | did not realize the Court made an argument on
aTRO because --

THE COURT: Wadll, | did make aruling on the TRO.
| talked about how we were going to remove some
language and add others, other language, right?

MR. QUINLAN: Yeah, sure.

THE COURT: that was -- yeah, that was my ruling
onthe TRO. So | am happy to entertain argument and |

Page 43
1 argument here.
2 MR. QUINLAN: Well, my argument isbasic. By you
3 holding the money in an account, Y our Honor, you are
4 telling the TTO how to invest it because you are
5 keeping that money as cash and that is not the Court's
6 prevueto do that.
7 THE COURT: But isn't there a question about
8 whether the money belongsto the TTO or belongsto LT?
9 MR. QUINLAN: Wdll, LT --
10 THE COURT: lsn't that the crux of the issue,
11 here?
12 MR. QUINLAN: If | may? | am sorry. If | may?
13 THE COURT: Yes.
14 MR. QUINLAN: ThatisLT'scrux, | don't dispute
15 that. That'swhat they are alleging, but that doesn't
16 alow and that's why | made the point to say they are
17 adequately protected because | can get there from two
18 different roads. Itislike getting to the capital
19 from northwest Washington or southwest. All roads
20 lead to the capital and you can get there in other
21 ways.
22 The point being here, is because they have an
23 adequate remedy at law because thereis al sorts of
24 money here for them to collect if they need be, and

©CoOo~NOUhWNEPE

NNNNNREPERRERPRERRRRE
RWONRPODOWONODUODNWNERO

Page 45
have been listening to what you are saying, but to me

it seems like now we are moving on to the TRO. Is
that fair?
MR. QUINLAN: | think it applies equally to both,
so | am happy to doit.
THE COURT: | get that. | get that.
MR. QUINLAN: It getsto the heart of what we
here for and that's why | don't want to split hairs
and you know, argue. That'swhy | said about the
Order when we are here in the preliminary injunction
hearing, and | think it will be abundantly clear that
thereis absolutely an adequate remedy of law.

Y ou are talking about hundreds of millions of
dollars and that there is no irreparable harm. That
the TTO has brought counterclaims in the other
lawsuit, which again, as you pointed out when you said
thereis additional facts, and | am not sure how
relevant that is.

That, you know, the fact is that they did, and
they did not seek a TRO, oh why, because of course
they had no reparable harm and they have an adequate
remedy of law because thereis al thismoney. Or
they could add the other school districts.

So for me, you know, thiswhole thing, and |
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think, look, 204 knows that, in my opinion and | am

not trying to bluster because the mediais on and that
type of stuff. It just isavery smpleissue that we
are for, whether an injunction can issue. And the
simple answer isit can't issue because thereisan
adequate remedy at law. There is more than enough
money. It can't issue for that reason. It aso can't
issue because | do think the Court is getting into --
you know, if they need more reasons, a political
guestion of telling people how to manage this money.
Thereis no fear that they can lose this money.
Y ou hear things like, well, we have the other school
districts. Well, part of our motion to dismiss and
part of what you will consider isif they believe
that, they can have the school districts. Itisnot a
difficult thing to do. No one hastried to add them.
| mean thisisall the co-performer Mayor Daley silly,
silly, silly. 1 mean, they know --
MR. HOFFMAN: Excuse me, Your Honor.
THE COURT: Areyou making an objection?
MR. HOFFMAN: Yeah, | object to --
THE COURT: To what?
MR. HOFFMAN: | object to our position being
called silly, silly, silly. It is unprofessional and
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from. So if the funds aren't fungible, Y our Honor,

understand their theory, which you know isn't right,
and | am not trying to be harsh about it, but it is
not right.

Right? If their position was correct, then they
would be taking money from other school districts,
which as an elected official | don't think that's what
they want to do. So the money isthereto pay, if in
fact they are correct, you know and obviously we take

adifferent position. But if in fact they are
correct, the money is there to pay them.

And since the took over four-and-a-half million,
their best day in court, if you believe them, is $1.2
million dollars. Well, we've got over $200 million,
you know, it is not even one percent. | don't think
that isgoing to runto zero. And | think they are
more than adequately protected. And | think when you
balance that against the political waters that the
Court would be wading into, trying to tell a Court how
they -- excuse me. Trying to tell an elected official
whose sole position and what they are elected to do is
to manage this money in the best interest of al of
the elected people that they wanted that elected them,
that we are getting into that.
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thereisno placefor it in this hearing.

THE COURT: | understand. | understand. | will
alow you time, Mr. Hoffman, to respond.

MR. QUINLAN: 1 bit my tongue, Y our Honor, when |
heard him use the word insane, which personally
bothers me.

THE COURT: Okay. Come on, let's move on.

MR. QUINLAN: 1 getit. | getit. Frankly, | am
really trying not to go there. So | am not trying to
talk loudest. But | am trying to shape this hearing
for when the Court looks at it and | am worried that
we got alittle afoul, you know, alittle sort of a
foul from where we were, which isyou know it is very,
very simple.

Is there an adequate remedy of law? The answer
unequivocally if everyone knows that -- that knows
thisfundsis, yes. Isthereirreparable harm? The
answer isno. And you will hear testimony, and it is
in the pleadings, so | am not (indiscernible).

Y our Honor, we transferred them over four-and-a-
half million dollars at their agreement. And I will
quote the school Superintendent and he said basically
-- actually, | can pull it word-for-word. But he
basically said, we don't care where the funds come
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And | think that's just improper. And | think

that they're more than protected to do that. And |
frankly think, you know, you'll hear thisif we take
testimony, which isif 204 really doesn't like how the
money's being invested and wants to be a board of
managers, we all know. | don't -- frankly | don't

like how the crimein Chicago is being dealt with, but
you know what my answer is, to vote for somebody else
or get someone else to run.

And the same is true with the TTO or with 204.
They votefor the TTO. If they don't like how the
money is being invested or they did not, run for the
position, vote for someone, lobby. Do what we do as
Americans. But what we can't do is those -- those
boards that were established by the legidature, we
can't interfere with what their job is and the
discretion that the voters gave them which isto
invest this money.

And then when you couple that with the fact that
there is absolutely no reparable harm in thereis an
absolute, adequate remedy at law, | mean, you have all
thismoney. They brought counterclaims and other
lawsuits where they wanted money. They did not seek
an injunction and said we couldn't move it around.
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1 And that al ties together, | know we are -- not 1 that thisisapolitical question. | will assure you
2 tryingtore-litigate, but | am making points. Part 2 Your Honor, and | will provide documentation of this.
3 of thereason | don't want to go to Esrig is because 3 Thisisthe same argument that the TTO raised in the
4 he, of course, knowsthat. Months of testimony, 4 2013 lawsuit that was thoroughly rejected by the Court
5 honest, and | don't -- system and probably alittle 5 inthat case.
6 archaic, Your Honor, | appreciate that. 6 This argument is no pressure now than it was
7 But the issue before, the Court on the injunction 7 then. The TTO filed repeated motionsto dismissin
8 isvery smple, which isthey have an adequate remedy | 8 the 2013 case, and they were all denied. They filed a
9 at law, the dollars are there, okay. And we know 9 motion for summary judgment, and it was denied. They
10 they're fungible because they took over four-and-a- 10 argued aggressively and repeatedly, and seemingly
11 half million dollars from a different account. We 11 endlessly how the TTO had done al these terrible
12 asked them, they said, we're happy to transfer, do you | 12 things and they were entitled to over $6 million
13 want it? And their Superintendent said: Yes, wedo. | 13 dollarsin damages and the Court rejected all of those
14 Well take it from any account. And we sent it to 14 clams.
15 them. 15 So here they are again talking about their
16 So they're more than adequately protected and Mr. | 16 unfettered discretion to do what they want to do when
17 Theissen and Mr. Getty have an obligation that they | 17 we'rereally talking about two bank accounts that Mr.
18 raised their arm and they took an oath saying that 18 Getty used to put our money in. Now this argument --
19 they have an obligation to invest this money intheir | 19 by theway, | have to do is read Judge Esrig's
20 discretion, the best way they can, and it may not be | 20 findings of fact and conclusions of law to see all of
21 leaving it in the account, and you can't tie their 21 thewaysin which Mr. Quinlan's arguments were
22 handsin the same way you can't tell alegislator how |22 rejected by Judge Esrig.
23 he or she may haveto vote on an issue, or after 23 Thisisnot abig pool of money, and by the way,
24 dutiesthat they have as an obligation when they got | 24 in that case -- in that case, the TTO took the
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1 elected. That'sthe problem. Their fundamental task 1 position, and again | can provide the Court with
2 istoinvest thismoney, and we're wading into that. 2 chapter and verse on this. They took the position
3 THE COURT: All right, Mr. Hoffman. | will allow 3 that they did not owe afiduciary duty to LT or any of
4 youto respond, and | have a couple of questions 4 the other schooal districts, but instead they owed a
5 before we move on to talking about the elements. But 5 fiduciary duty to the taxpayers of Lyons Township.
6 goahead, Mr. Hoffman. 6 And essentialy, they claim that they have the
7 MR. HOFFMAN: Well, unfortunately, Mr. Quinlan's | 7 authority to invest all of this money however they
8 twenty-minute dissertation hereis-- | don't recall 8 want and do with it what they want and make
9 the Court asking for the counsel to make arguments on 9 determinations how they want. And again, the Court
10 the motion for preliminary injunction beginning with 10 rejected that and found there was afiduciary duty by
11 the party that isn't the movement. Mr. Quinlan, just 11 theTTO owedto LT and the other districts. Itisin
12 decided to reargue al the same issues that this Court 12 thefindings of fact and conclusions of law, okay.
13 hasalready decided. 13 So, al this notion about how we are supposed to
14 He complained about you not transferring the case 14 lobby the TTO, or we should run for the TTO's board
15 to Judge Esrig, even though we've resolved that issue. 15 instead of Mike Theissen. That's all noise and
16 Heagain brought up the very sameissue that he 16 background noise that Judge Esrig heard, rejected
17 brought up when hewasin his car on September 23rd. | 17 because this big investment pool, if you look at the
18 Oh, there's two-hundred-and some million, we will keep | 18 actual statute, which Judge Esrig discusses, Section
19 itinthat. 19 8-7. What it says, is each school district hasits
20 The Court rejected that and here we are arguing 20 own separate account and funds and has to be managed
21 about it again. Mr. Quinlan citesto -- raises anew 21 separately. And Judge Esrig specifically found that
22 legal issuethat is not addressed in the parties 22 the TTO does not act as atrustee, as they claimed.
23 pleadings and cites the two cases that are not cited 23 That the TTO has no discretion over spending any of
24 inthe TTO's papers. Essentially what he's saying is 24 these funds without school district approval, and
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1 that'swhy they filed the last lawsuit because they 1 There isclout in the jobs they have, and in
2 couldn't take money for LT's account, our agency 2 assigning money to banks and investment advisors,
3 account, without Court approval. 3 hundreds of millions of dollars. And it is clout that
4 And the Court, except for avery minor issue 4 Mr. Theissen enjoys and uses. And most of these
5 involving having to pay part of their legal fees, and 5 organizations, even in Suburban Cook County have been
6 acouple of other expenses, rejected all of their 6 eliminated. There'sno Township Trustee for New Trier
7 requeststo pull money. So now what they'redoingis | 7 Township. Those folks would never put up with a
8 having failed to get the Court to agree with their 8 nonsense.
9 opinions, now, they want to do it on their own. And 9 And one of the reasons that they were eliminated
10 they want to take the money out on their own and they | 10 almost everywhere, thisislike a dinosaur walking the
11 want to tell you that you have no authority, and you 11 Earth. The reason they were eliminated almost
12 have no discretion, and you can't oversee this 12 everywhere was because the Treasurer would stedl
13 process, and you can't decide what the sections of the | 13 schooal district money, which by the way, is exactly
14 School Codesay. Andyou needtoignoreall of the |14 what happened here.
15 findings of fact and conclusions of law of Judge Esrig | 15 Thisis Bob Healy longtime treasurer completely
16 and excuse yourself from this case. 16 unqualified to do the job, total political hack, stole
17 So this, oh, there's plenty of money there. 17 millions of dollars and the TTO in its wisdom decided
18 Again, | don't recall there being an invitation to 18 not to conduct aforensic audit after Healy left.
19 make an oral argument on the motion for preliminary | 19 Judge Esrig specifically notesit, and Judge Esrig
20 injunction but given the Mr. Quinlan has madeit, the | 20 specifically saysthat's one of the reasons these guys
21 problem hereisthat what the -- it is obvious from 21 have no idea how much investment income they actually
22 the Resolution that the TTO passed, that they're going | 22 made, and they're relying purely on unreliable
23 totake at least part of this money and they're going 23 internal records.
24 to on paper, put it in the accounts of other 24 So again, we asked them, and you are going to
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1 districts. 1 hear the existence today when we finally get to it.
2 And notion that oh, there's plenty of money if 2 Youaregoing to hear that LT hasthe TTO to again,
3 you win amoney judgment for the same reason Judge | 3 hire an independent forensic auditor to deal with any
4 Esrig said they couldn't take money out LT's account, | 4 issues between the parties, so we wouldn't end up in
5 they can't take money out of District 104's account 5 court again, and they refused. And here we are.
6 andgiveit back tous. It doesn't work that way. 6 Now, | am not going to go into the same length
7 Now, the TTO's very blind solution to that is, 7 and detail that Mr. Quinlan did because | want to hear
8 and their motion to dismiss says. Court, dismissthis | 8 fromtheway thisis, | want to get adecision, but |
9 case, because the TTO did not sue al the other 9 will say this, there's areason the last case to eight
10 districts. Well, first of all exact same argument 10 years, and there's areason that this case was
11 they made in the 2013 lawsuit completely rejected by | 11 separate trial, multiple times and continued, and it
12 the Court in that case. 12 was expensive and long and difficult.
13 The whole point of thisinjunction proceedingis |13 Fortunately LT isin that case, our costs were
14 sowe don't have to sue the other districts. But 14 paid by an insurance company by and large, but the
15 these other districts arejust asblamelessasLT is 15 TTO's spent over $4 million dollars of public fundsin
16 inthissituation. They'rein the business of 16 that case, and they are headed right back down that
17 teaching school kids. They are not a political 17 same path. They'refiling last minute, motions. They
18 organization, likethe TTO. 18 were making things more complicated. We were here for
19 The TTO makesit seem like they have somevalid | 19 an evidentiary hearing, that's what we're here for.
20 useful purpose, economy of scale. They neglect to 20 If the Court wants further briefing on this, you
21 mention to the Court that in the 1960s, all of the TTO | 21  know, immunity issue, | would like the opportunity to
22 organizations statewide were limited by state statute | 22 provideit. And | would like the opportunity to
23 except in Cook County suburbs, and they were kept | 23 provide the Court with the same brief they filed in
24 purely for political reasons. 24 the 2013 case, and the Order of the Court rejecting

Thonpson Court Reporters,

I nc.

t honpsonr eporters. com




Page 58..61

Page 58

Page 60

1 their position, in that case, asit should be rejected 1 unallocated money, to tell uswhat our shareis, and

2 again. Thank you. 2 totel ushow that's going to get paid.

3 THE COURT: All right, thank you. Thank you for 3 Mr. Getty has consistently refused to provide

4 your -- | guesswe will call that an introduction. So 4 that information, which isin keeping with his refusal

5 | have acouple of questions. So number one, | guess 5 to provide al kinds of information on an ongoing

6 that issue hereis--isrealy $1.2 million of the $6 6 basisto LT, so that'sa monetary issue that needs to

7 million; isthat right? 7 be determined in the course of hiscase. Now, | can't

8  MR.HOFFMAN: No. That is not correct. 8 quantify that. The TTO hasall that information, they

9 THE COURT: Okay. Go ahead. 9 refuseto provideit. We're going to have to discover

10 MR. HOFFMAN: Okay. Hereiswhat happened, okay. | 10 that in the case, but that's, you know, 20percent of

11 And again, this gets back to how the TTO is supposed 11 $7 million dollars as of June 13th, 2020, is $1.4

12 to run versus how they actualy runit. And that's 12 million, and 20 percent represents the low end of what

13 one of the interesting things that you're going here 13 LT wasat interms of its percent of the investment

14 about, okay? So theway this statute is set up isthe 14 pool. Wewere like 20 to 25 percent, so that's number

15 TTO issupposed to have an account for each school 15 one

16 district, and each district has, as Judge Esrig said, 16 Number two, yes, we've got this $1.2 million

17 aprecise amount of money in theory, right? That's 17 dollars, $1.3 million dollars, it isin between those

18 what they're supposed to have, that's what the statute 18 numbers that they now want to take from us because

19 says. 19 they said, hey, we went back to 1995 and between 1995

20  And then the statute on the departure says, all 20 and 2012, you got $1.2 million dollars too much

21 of those assets get transferred unless you have to 21 income, and then the last eight years you got $275

22 liquidate investments. The $6 million dollarsis 22 buckstoo much, but mostly in this early period.

23 dready liquid, it is cash sitting in an account, but 23 Now, that's exactly the same argument that they

24 itisdtill not transferred, et cetera. 24 made to Judge Esrig, and they lost on. And Judge
Page 59 Page 61

1 But the way the TTO actualy operates, it isthis 1 Esrig on contrary to what they said in their brief,

2 remarkably Byzantine organization that doesn't 2 Judge Esrig did not say, oh, | just don't like what

3 distribute all of the interest earnings, money, and 3 your expert did. | am going to reject Jim Martin's

4 other assetsto the districts. And what you'll hear, 4 anaysis, which by the way, wasbasedonaTTO

5 for example, isthat in the last financial statement 5 interna analysis.

6 fortheTTO, they had -- you'll seealist of al of 6 So what happened there in the case, this part of

7 thedistricts, and they all have money for their 7 therecord, wasthe TTO did awork-up and said, okay,

8 accounts, and they have alineitem, and it is amount. 8 over dlocation between thistimeto LT of $1.5

9 And then there's this unallocated investment 9 million dollars and they looked at purely their

10 activity, what they used to call unallocated 10 internal records, and then Jim Martin, their expert

11 investment income, and itisover $7 milliondollars. | 11 said, I've got to go back to these bank, statements

12 Sothey're holding all this money apart from the 12 and investment account statements. I've got to figure

13 school districts, and we've asked multiple times for 13 out how much they actually made because that's what

14 them to account for that and explain all the money -- | 14 the statute says. We get our share of the actua

15 and you'll notein Judge Esrig's Order when hedeals | 15 earnings, right?

16 with LT's counterclaim, what Judge Esrig saysisthe |16 And so what he found was it wasimpossible. The

17 TTOdid not pay al of theinvestment incometothe |17 TTO's records are so incomplete that they don't have

18 districts, and they held some back. And hesaidthat | 18 records of their investment earnings. Judge Esrig

19 they had the authority to do that and create arainy 19 gpecifically found that as a finding of fact, and

20 day fund. But that this money still belonged to the 20 their expert admitted toit. There are some years

21 digtrict's; that'sin his Order. 21 where half of the records were missing. It was

22 So now that we've left, we get our share of the 22 horrible.

23 rainy day fund. So we have asked Mr. Getty -- LT has| 23 And thisis an organization by the way, Judge,

24  asked Mr. Getty repeatedly to account for that 24 that exists solely to account for money and invest
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1 money, yet, the don't have any of the source documents | 1 million dollar number can or should be reduced, right?
2 tosupport any of this. So the Judge rejected this 2 And | will tell, Your Honor, that | reached out to Mr.

3 effort on numerous reasons. And these guysrefusedto | 3 Quinlan and Mr. Kaltenbach Monday afternoon, and |
4 accept that ruling. They're saying, well now you're 4 asked him to call me, | wanted to talk about logistics

5 leaving. And by the way, Judge also said, even if | 5 for thishearing. Neither one of them ever responded.
6 didrulefor you, you can only go back five years 6 Thisis unfortunately the lack of communication

7 based on the statute limitations and based on the 7 and cooperation that we have in thiscase. Will | sit

8 Laches defense where you sat on your hands and did 8 down, you know, we had a meeting scheduled between the
9 nothing about this for twenty years. 9 clientsfor September 8th, which Mr. Getty canceled.
10 So you can only go back, five years, and here we 10 Sure, I'd like to determine everything that's really
11 are going back to 1995, again, in violation of the 11 indispute, but because we can't get that information
12 Court'srulings and Orders, and it is the number is 12 from LT, and they're so stubbornly refusing provide it
13 dlightly different. But yes, that number is very 13 despite their fiduciary duty to us; | can't tell you -

14 much, at issue. Now, there's more at issue too, 14 -

15 because yes, as Mr. Quinlan pointed out and | 15 THE COURT: You mean from TTO, not LT?

16 explainedto all of thisin my reply brief, which you 16 MR. HOFFMAN: Oh, | am sorry. Fromthe TTO
17 read, we did just get about $4.5 million dollars from 17 because they refuse to provide us information or to

18 the TTO with no explanation, no accounting. Andwe | 18 answer even the most basic questions about how they
19 gpecifically asked, Mr. Getty. My client asked Mr. 19 calculated figures, what doesit include, are there

20 Getty, how did you arrive at this number because by 20 other financial issues? And look, these guys are full
21 theway, if you take $6 million and you deduct $1.3, 21 of surprises.

22 youdon't get 4.5. 22 We've got |ast-minute motions here, we, you know,
23 So what's the difference? Number one, he won't 23 have this Resolution that was never made publicly

24 tell us. Maybe helll tell ustoday. 1 am going to 24 available. Sol can't predict what's going to happen

Page 63 Page 65

1 ask him; wewill see what he says. Number two, we 1 or what position they're going to take tomorrow, |

2 asked Mr. Getty to confirm that there's no other 2 don't know, but | am willing to sit down and talk with

3 financia issues. Now, we're going to get a bill for 3 them about this amount.

4 theTTO'sservices, and it is going to be big because 4  Andweregoing to have a hearing today at which

5 they spent an incredible amount of money on attorneys | 5 we're going to explore what really is at issue.

6 feeslast year, and we're going to have to pay a 6 Hopefully we will find out under oath because we can't
7 proper supported justified amount, you know, but we're | 7 find out any other way, so thank you.

8 not going to get that bill, and that's a bill that we 8  THE COURT: Okay, thanks. So let me clarify.

9 get by the way, that doesn't get deducted from our 9 Hold on, let me ask a couple of questions. So the

10 account. 10 $4.5-plus amount was transferred on --

11 The TTO can't deduct this expense from our 11  MR. QUINLAN: The 27thright.

12 account because it has no authority to on a statute, 12 THE COURT: On the 28th of September. Okay, and
13 it hasto send abill, and we have to authorize the 13 that was after our last hearing, right?

14 payment of acheck. If that doesn't tell you 14 MR. QUINLAN: Correct.

15 everything you need to know about who controlsthese | 15 MR. HOFFMAN: Correct.

16 accounts, it is not the Treasurer. The Treasurer 16 THE COURT: And that money came from where? And
17 signsit with aslittle imprint stamp, but only after 17 wasthat -- let me ask -- | guess -

18 adirection from the LT Board to spend that money. 18  MR. QUINLAN: Yes, | am happy to answer that.
19 The Treasurer cannot spend that money, that'sin 19  THE COURT: My question is, doesthat -- is that
20 Esrig'sdecision. 20 supposed to be, you know, there is $6 million dollars
21 So my point iswe're going to get a bill for 21 held. | guessyou are claiming there is aquestion

22 their expenses next year. Are there other financia 22 about who owns $1.2, $1.3 or roughly in that area.

23 issues? Now, | am perfectly willing to sit down and 23 You transferred them $4.5, is that supposed to be, you
24 tak about with the TTO's lawyers to see if that $6 24 know, offset at some point against the $6 million
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1 dollarsthat is being held? 1 MR. QUINLAN: So at the special meeting the Board
2 MR. QUINLAN: Your Honor, from our perspective, | 2 of Trustees, and | do think that the Resolution was
3 let mesay this. 3 attached to Mr. Hoffman's pleading. They passed the
4 THE COURT: Itisayesor no. Isthat supposed 4 Resolution, took public comment, and they directed Mr.
5 to be offset? 5 Getty to make aledger entry, which is, you know,
6 MR. QUINLAN: Weéll, | don't agree with the $6.5, 6 again how we keep track of these monies, aledger
7 solet mejust say, with the offset is a matter of 7 entry reconciling these accounts. That was passed, it
8 law? Of coursg, it iswhatever they are owed, they 8 wasdirected, and Mr. Getty did make the ledger
9 areowed, okay? So | mean -- again, my problemswith | 9 entries as he was obligated and directed to by the
10 the presumption, like the Court istalking like there 10 Board of Trustees.
11 is$6.5that isowed. Thereisnot. 11 | can get into specificsif you want, Y our Honor,
12 THE COURT: Oh, no, no, no. | said thereis $6 12 if youwant, it isattached. The Resolution is
13 Million being held, right? $6 million being held. 13 attached, but it was basically taking what Mr. Getty
14 MR. QUINLAN: No. Soitwas not set off from 14 had determined based on his true up for, you know,
15 that, and that'swhy if | could have a moment, | am 15 various years and make the various ledger entries, and
16 not trying to be difficult, but again, we're here for 16 hewasdirected to do so.
17 aninjunction hearing. It's merely an injunction 17 THE COURT: Okay. Yeah, so| haveyour -- who
18 hearing. We sent them $4.5. We told the Court that 18 sent me al these exhibits, LT exhibits? Okay, is
19 wewould not transfer $6 million out of the two 19 that part of part of this series of exhibits?
20 accountsthat were referenced. 20 MR. QUINLAN: Yes,itis, Your Honor.
21 THE COURT: Right. 21 THE COURT: And what number or letters?
22 MR. QUINLAN: Beyond our word is Officers of the | 22 MR. QUINLAN: The Resolution?
23 Court. Wedid not believe an Order was entered. We | 23 THE COURT: Yeah.
24 did not. Wetook $4.5 from a separate account, we 24 MR. HOFFMAN: Hang on, let me get that, | will be
Page 67 Page 69
1 wroteto Lyons Township and said, we're willing to 1 right with you.
2 transfer this money that we believe we owe you to 2 MR. HOFFMAN: Okay, so the Resolution is Exhibit
3 follow our obligation under the statute and complete 3 N, asin Nancy.
4 thiswithin ninety days. 4 THE COURT: Okay, let me get that. All right.
5 Here isthe figure we have, we're willing to 5 Will you call my attention to the specific portion of
6 transfer it toyou, it isfrom adifferent account, so 6 thisthat applies herein this case?
7 we are going to honor what we told the Court. If 7 MR. HOFFMAN: Areyou asking me or Mr. Quinlan,
8 you'rewilling to accept it, we will send it from a 8 Your Honor?
9 different account because we do have control and 9  THECOURT: You, Mr. Hoffman.
10 dominion over other accounts. 10 MR. HOFFMAN: Okay. Thank you, Judge. Yeah, so
11 Lyons Township, and that's what | read to the 11 essentially what they do in al these whereas clauses
12 Court, probably when | talked alittle bit long, but 12 isthey reference Section 8-7 in the fourth paragraph.
13 it seems short after today. But they said we don't 13 They reference Section 8-7 aswell in the seventh
14 care what (indiscernible) comes from, we will takeit. | 14 paragraph asthelegal basisfor the investment
15 THE COURT: So eventually that money will be set | 15 dllocation issues, that's the same provision they
16 off against the $6 million dollars that's being held, 16 relied on in court when they filed their claim. Then,
17 atleast that's your idea. 17 onthe next page they go through, and they say, you
18 MR. QUINLAN: Or said differently. Arethey 18 know, we've looked at our records and it looks like LT
19 entitled to whole $6 million, even assuming that they | 19 got too much money. Going back to 1995, again,
20 haveall the elements of aninjunction? Theanswer is | 20 that's the same thing that they said in the second
21 no. So, yes, okay? 21 amended complaint in the lawsuit.
22 THE COURT: Okay, al right. Andthen my next |22 And then on page 2, they have the actual sort of
23 question is going to be what happened at the special 23 actionitems. And number one, it says that it
24 meeting back in late September? 24 authorizes the Treasurer to make modifications, to the

Thonpson Court Reporters,

I nc.

t honpsonr eporters. com




Page 70..73

Page 70 Page 72
1 books and records to make sure each district hasa 1 conceptually, Your Honor. Hereishow | would think
2 proper alocation of investment income. 2 about it. So as of July 1 of 2021, the TTO had to
3 That's the declaratory judgment that they asked 3 determine all of our assets and provide those to us
4 Judge Esrig, for which he denied to make changesto 4 unless there were some investments that had to be
5 the agency accounts. And then (indiscernible). 5 liquidated, and they had ninety daysto do that. But
6  THECOURT: | am asking you -- Mr. Quinlan, | am 6 it appearstobeall liquid. So we add about $47
7 asking -- 7 million dollars as our precise balance in our agency
8 MR. HOFFMAN: And then number two says, you know, | 8 account.
9 make -- redlocate income proportionally asa 9 What | am saying is, it appears that there was
10 percentage share of income, and then three has the 10 additional money that the TTO was holding that it had
11 actual amounts. 11 not dlocated to all the districts, but that all the
12 Three has the changes, and these are the -- in 12 districts owned. We don't know how much that is, and
13 paragraph 3, these are the additions of where they put 13 wedon't know what our shareis. So for example, just
14 the money that they took from LT and other accounts. 14 using the 2020 number, you know, it would be about
15 To get the amount they took from LT, that's on the 15 $1.5 million dollarsin additional assets.
16 middle of page 2 where it is $1.263, $220.09 million 16 Soif on July 1, we had the money in our agency
17 dollars. They also took smaller amounts from three 17 account and $one-and-a-half million dollarsin
18 other districts or four other districts, | misspoke. 18 unallocated assets, and then they pay us part of the
19  THE COURT: Okay. 19 $6 million dollars. Do we really have $6 million, or
20 MR. HOFFMAN: So in the whereas clause, they say 20 do weredly have seven-and-a-haf? In other words,
21 what they're taking, and in the paragraph 3, they say 21 arewe going to segregate out or we going to account
22 wherethey're distributing it on paper, anyway. 22 for in the segregated funds the additional money that
23 THE COURT: Got it, okay. 23 we should have gotten that was outside of the $47
24 MR. HOFFMAN: And thisis again, their second 24 million?

Page 71 Page 73
1 amended complaint as you know, different numbers, same | 1 THE COURT: Y our best estimate of that amount is
2 idea 2 $1.5 million; isthat right?
3 THE COURT: Okay, al right. And then here's 3 MR. HOFFMAN: Waéll, that's as of 2020. They
4 another question. So in any event regardless of how 4 won't tell uswhat the 2021 number is, so | don't know
5 the preliminary injunction hearing turns out, you 5 whatitis, and frankly sometimesthey say we can't
6 would agree, Mr. Hoffman, that holding $6 million 6 giveyou the information until our books are audited.
7 dollars at this point would be inappropriate, right? 7 Sothey may say they don't know, but again, thisis
8 It would be $1.3-ish in the range of, right? 8 because of the strange way that they do their
9 MR. HOFFMAN: Not necessarily, Y our Honor because | 9 business, where they've got al this money that
10 there'saso -- we're entitled under the statute to 10 belongsto the districts, that they have not
11 get al of our assets. That's what the statute says. 11 allocated. By theway, in 2019, it was amillion
12 All of our thoughts get transferred. We believe that 12 dollars, and prior to that, it was always a smaller
13 they're holding additional assetsthat werein, in our 13 number.
14 agency account, that belong to us, that they have not 14 For some reason it ballooned in 2020 to $7
15 accounted for and given us. 15 million, which was very difficult to understand. And
16 THE COURT: Hold on, but the TRO is addressing 16 sothis, you know, rainy day fund, yeah, we're
17 only the $6 million, right? 17 entitled to that money, and we would likeit. We
18 MR. HOFFMAN: Right. 18 would like the money that's held in the bank account
19 THE COURT: So we're not going to talk about the 19 to be large enough that that money could be paid out
20 other assetstoday, right? Becausethisisa 20 of that bank account.
21 promotion on preliminary injunction, right? And so, 21 THE COURT: | get it, yeah. What's your best
22 you have alawsuit pending, but the TRO is addressing 22 estimate of that amount?
23 only the $6 million that they are holding presently. 23 MR. HOFFMAN: Well, again, we're going to have --
24 MR. HOFFMAN: Wéll, here, let's put it thisway, 24 | mean maybe -- maybe the detail can tell us what that
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1 number was. You know, we keep asking Mr. Getty how | 1 hundred percent wrong when he talks about accounts for
2 much wasit? What is our share, and how areyou going | 2 variousdistricts. That's not what the statute says,
3 topay it? And he keeps not answering us, soitis 3 ittalksabout pool investments, and we have to
4 very difficult to do this. 4 account for the money, not bank accounts.
5 THE COURT: Weéll, | am not very good at math, but | 5 Second of al, again, | just want to keep going
6 | amgoingtolook at -- and | guess | know, you know, 6 back to we are here for an injunction hearing. What
7 we'retalking about -- is that an interest-bearing 7 Mr. Hoffman is asking for you -- first of al, | think
8 account where that's being held? 8 he admitted that there are monetary damages he can
9 MR. HOFFMAN: And so there's also like a$200,000 | 9 recover.
10 -- yeah, these are all interest-bearing accounts, they 10 Second of all, what he's asking for and that the
11 aretheir money market accounts just like the $55 11 Court of Appeal casesarereally clear that we can't
12 million in other money market accounts, the TTO has, 12 do hereis provide hear 204 asking for is what they
13 itisindistinguishable. 13 want from the Court. And as the Court know, there'sa
14 But we till don't know. So if you take -- 14 whole different standard for that, and he could have
15 again, if you take $6 million, you deduct four-and-a 15 filed amotion for that. And | would address that,
16 half, you get one-and-a-half. Itisnot $1.2. What's 16 you know, obvioudly, | don't think it will prevail,
17 the other amount for? They won't tell us that, 17 but that's not what's before the Court today.
18 either. | can't understand how -- 18 And what is before is an injunction and listening
19 THE COURT: Weéll, | would imagine they are 19 to himtalk to you about things that are ancillary to
20 building in some kind of a cushion, right? 20 what he originally raised, that's prejudgment
21 MR. HOFFMAN: | have noidea. And, again, Mr. 21 attachment. And it kind of getsto my point.
22 Getty owesafiduciary duty to LT for these funds. 22 Frankly, | don't want to keep talking, but | feel like
23 MR. QUINLAN: (Indiscernible). 23 | need to respond to some of these things that are
24 THE COURT: Hold on, Mr. Quinlan. Hold on. 24 said. | don't doubt it said to the news mediathat's
Page 75 Page 77
1 MR. HOFFMAN: The Court held that thereisa 1 herewatching, | am trying not to engage in that. But
2 fiduciary duty, that the TTO serves asafiduciary to 2 itisclear that we're here for aninjunction, itisa
3 LT, not the taxpayers, like they claim, butto LT. 3 simple question of, is there irreparable harm or is
4 That'sin Judge Esrig's opinion. So, we are asking 4 there an adequate remedy at law?
5 for our fiscal agent to report to us our funds. The 5  THE COURT: Okay.
6 fact that they won't, and they dance around these 6 MR. QUINLAN: They took four-and-a-half million
7 issues, frankly, tells you what you need to know about | 7 dollars, Judge, from adifferent account. They took
8 their intentions. 8 it, they agreed to it, we have control, we have
9 THE COURT: All right. Did you want to say 9 dominion over them, provided to them. They are more
10 something, Mr. Quinlan? 10 than protected. I'd ask to just dismiss.
11 MR. QUINLAN: | am happy to answer the Court's | 11 MR. HOFFMAN: Y our Honor --
12 question and obviously, one, | think what -- let me 12 MR. QUINLAN: Hold on, Jay. Hold on.
13 say this, and | will say acouple things. Thefirst 13 MR.HOFFMAN: Okay, | did not know you weren't
14 isthe $7 million and Mr. Hoffman's talking about, 14 done.
15 there's no bank account, there's no cash. Those are 15 THE COURT: Hey, hey, hey, talk to me.
16 unrealized potentially gains. 16 MR. QUINLAN: | will, Judge, but it isalittle
17 As| started when we talked the Court that we 17 frustrating. He made comments about --
18 invest money in numerous different instruments. And | 18 THE COURT: | am going to tell him that you get
19 if you have a401K or some program, itisnot liquid | 19 tofinish your thought. Go ahead.
20 and cash, it isnot -- you may have avaluetoday that |20 ~ MR. QUINLAN: No, but he made comments about Mr.
21 isdifferent tomorrow. 21 Theissen. He talks about thingsthat are not in
22 So that number changes, you know, as the wind 22 evidence. We are as Officers of the Court supposed to
23 blows. Itisthefair market value at the time, we 23 tak about what will be testified to. | listen to
24 didit, theresno accounts. | mean, he'sjust a 24 thingsthat -- everything | said, | have awitness
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1 that will say that, okay? | am not trying to speak to 1 al this, and why don't they tell us? Likethisis

2 thepress. | am trying to make this a central issue 2 questionsfor the Prime Minister? That's not how this
3 and not blow it up. It'savery, very simple point 3 works. The question isthey have amotion for

4 which iswere here on an injunction, Judge. They 4 injunction, Your Honor. Do they meet the elements?
5 took four-and-a-half million dollars from another 5 Do they have an adequate (indiscernible)? No. Do

6 account. We don't have a Lyons Township account. We | 6 they haveirreparable harm? No.

7 don't have a (indiscernible) account. We don't do it 7 THE COURT: Okay, well let me ask you this.

8 that way. By the statute, with pool everything, and we 8 Everybody knows there are four elements that the move
9 have aledger. 9 onisgoingto haveto establish in Order to be
10 THE COURT: Okay. 10 entitled to apreliminary injunction. You keep
11 MR. QUINLAN: Wedid our ledger entries, okay. | 11 raising, Mr. Quinlan, what | consider to be the last
12 We provided them four-and-a-half million dollarsfrom | 12 to irreparable harm and no adequate remedy at law.

13 adifferent account, which they took. They 13 Can we move forward so that the parties don't

14 acknowledged that they can provide the money froma | 14 haveto plead and prove an ascertainable claim for

15 different account. Thereisno question that they 15 relief and likelihood of success, which of course

16 have an equitable remedy at law, okay. Prejudgment 16 everybody knowsis not -- likelihood of successisa
17 attachment and sitting here saying, Y our Honor, we 17 fair question that he'll be entitled to relief. Just

18 might get this later and we could get that |ater, so 18 afair question. It's not an admission that he will

19 hold thisfunds. That's prejudgment attachment. That | 19 likely.

20 isnot an injunction. 20 MR. QUINLAN: | mean, | am happy to address all
21 And | just feel we're getting far afield. | am 21 the elements.

22 happy to start the hearing, but if we're going to hear 22 THE COURT: That'sfine. | am tryingto

23 testimony talking about what they may or may not be | 23 streamlineit if we are able.

24 owed going forth. There are four elementsfor an 24 MR. QUINLAN: | know, and | cantell you this,

Page 79 Page 81

1 injunction, Y our Honor, you know, at least | tend to 1 Your Honor, what | am happy to do -- ook, | am just -

2 keep my witnesses' cabin to that, and not to hide the 2 -1 amnot willing to waive anything. | mean, | am

3 ball, we're going to make a motion for a directed 3 sureyou've sat where | sat at another time in your

4 verdict because | don't think you're going to hear 4 life, so | think you understand where | am coming

5 anyone that says, they have not -- that they don't 5 from. But | do think from our perspective, if wejust

6 have an adequate remedy of law and they have 6 dress, and | am not willing to waive that the other

7 irreparable harm. We are trying to try the case 7 two arethere, because certainly, and | understand the

8 through an injunction, and that's just not right. 8 fair question, very, very well.

9 So, | am sorry, and | am sorry for talking so 9 But you know, it is legitimately afair question.

10 long. It hasgot alittle far afield. | am trying to 10 | think they won't meet al four, but | think if they

11 keepit narrow, but | do think it isavery, very 11 can't meet the two that I've laid out, we don't even

12 simpleissue and | have not heard anyone speak to 12 haveto get to the other two.

13 anything other than say they are owed all thismoney. | 13~ THE COURT: | think that'strue. Mr. Hoffman.

14 There'sall this money. 14 MR. HOFFMAN: Y ou know, Judge Esrig made findings
15 When | hear money, we all know the answer to 15 and Mr. Quinlan isignoring them, and that's a

16 that, isokay, and they might be, Judge. | don't 16 problem. On page 38 of Judge Esrig's Order, he talks

17 think they are, but let's just say they are, that's 17 about the unallocated income. He says best -- he says,

18 something you term in later and they can get it. 18 not al investment income is allocated quarterly to

19 That'snot an injunction. And that's not tied up 19 thedistricts. We proved that at the trial.

20 fundsthat the TTO has an obligation to invest. 20 Best practices requiresthe TTO to hold abalance

21 They are more than protected, whether itis$1.2 |21 of unallocated income to account for market

22 or $1.4, or whatever they want to clam. They are 22 fluctuations and errorsin alocation. These

23 more than protected, and they can't comein hereand |23 unallocated balances belong to the districts in

24 say, well, we might have thisrainy day fund, we have| 24 amounts equal to their respective prorated shares but
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1 have not been formally credited to the districts on 1 that process, but we need information, and it isall
2 theTTO's books and records. 2 inthe TTO's hands.
3 That's the unallocated money that we're talking 3 And this again, thisirreparable harm thing. How
4 about here, okay? And then again, and | guess we're 4 can they make an argument?
5 just going to go around in circles on thisis forever 5 THE COURT: Listen | want to try and keep thisa
6 with Mr. Quinlan because he's still talking about this 6 little brighter.
7 $200 million dollar investment pool, but Judge Esrig 7 MR. HOFFMAN: All right. | will stop here.
8 very specificaly found that each district hasits own 8 THE COURT: Arewe now going to talk about the
9 account. And look, let me just clarify something 9 eements of the restraining Order?
10 about, you know, what Mr. Quinlan is saying about a 10 Do you want to go ahead start making your
11 bank account, okay? 11 arguments, start calling witnesses?
12 So, Your Honor, let's say you have an investment 12 MR. HOFFMAN: Y ou know, honestly, Judge, | think
13 account at BMO Harris, right? And BMO Harrisdoesn't | 13 you have already heard plenty from me and | think you
14 have like an underground file drawer system in the 14 have heard plenty from Mr. Quinlan and Mr. Kaltenbach,
15 basement where there's a drawer, they pull open and 15 anditis11:39, and | think you should hear from the
16 there'safolder that has your money init. 16 witnesses.
17 They keep your money with all of the other 17 THE COURT: That'swhat | am -- that'swhat | am
18 customer'sfunds, and they invest it in whatever they 18 asking you.
19 invested it in to make money for their shareholders. 19 MR. HOFFMAN: | mean, again, look, | will
20 But the point isthat's not BMO Harris having $1.5 20 honestly --candidly, | think we can decide this whole
21 million dollars, and if you have afight with BMO 21 thing on paper. And that's one of the things| was
22 Harris over the money that'sin your account, BMO 22 going to talk about with the lawyers, you know, the
23 Harriscan't say, well, we're just going to take that 23 other day when | asked them to call me.
24 money and you can sue us, we have lots of money, don't | 24 They asked for an evidentiary hearing on
Page 83 Page 85
1 sweat it. 1 September 23rd. | think between the judicial opinion,
2 The point isif they're going to do something 2 theexhibits we put in, assuming there's no objection
3 untoward to your account, that balance is your money. 3 tothem, and there shouldn't be, | don't think.
4 And that's what Judge Esrig decided. So that $47 4 | don't think the Court needs to hear from a
5 million dollars, that wasn't just something, that was 5 whole dew of witnesses and spend al of today and
6 the precise account balance for LT on that day, that 6 perhaps another day hearing testimony. And | don't
7 Jduly 1. 7 think this Court wants to sit through, essentially, a
8 And so the $6 million they deducted and put in 8 half adozen depositions to ultimately find out that
9 separate accounts, that did not somehow become the 9 dl of thisislaid out in the exhibits on paper and
10 TTO's money or have dominion or control over that. 10 the Judge's Order.
11 But Judge Esrig's opinion told us that is still our 11 THE COURT: You know what? | have been generous
12 money and they're holding onto it. Again, they should 12 and alowing parties to make their arguments. But you
13 have get givenit to us. Now, the fact that they've 13 know, if were going to go forward with a hearing, you
14 given usfour-and-a-half million dollars, that's 14 know, an evidentiary hearing, where testimony is
15 great. We're excited about that, about time. And 15 presented, | want to streamlineit. | want to make
16 frankly, if we can get some explanation as to how that 16 surewe're addressing these specific criteria, that
17 was done and get documentation, we can work something | 17 specific elements of a TRO.
18 -- reasonable people can work something out on that. 18 And you know, thisisn't adecision on the merits
19 But again, when Mr. Getty won't respond to 19 of the case, as everybody knows. It isadecision
20 questions, and when the TTO's lawyerswon't respondto | 20 about, you know, what | what | think Mr. Quinlan has
21 phone callsand emails, it is very hard to do that. 21 raised, isthereairreparable harm and isthere an
22 So | see where the Court is going way in terms of 22 adequate remedy at law? And those are redly the two
23 trying to adjust the amount to what's redlly at issue 23 issues| am most interested in finding out.
24 here. All | point out is, wed like to cooperate in 24 If there's another way to go, | am happy to
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1 gothat way. If there's-- if the partieswould like 1 here, happy to put either Mr. Theissen or Mr. Getty,
2 meto review the evidence, if the partieswould like 2 whoisthe Treasurer and | think can resolve alot of
3 to submit briefs, | am happy to doit. 3 the questions the Court is going to ask him up on the
4 MR. HOFFMAN: Wéll, again, Your Honor, weare-- | 4 stand.
5 THE COURT: If you can stipulate to the evidence, 5 Or if Mr. Hoffman wants to put somebody else up
6 | am happy to do that. If you want to submit 6 that he thinks can establish the elements, heis
7 dffidavits, | am happy to take affidavits. Whatever 7 welcomed to do that. But | think the longer we delay,
8 you want to do, | am happy to do in the way that the 8 we end up pushing this forward. On behalf of the TTO,
9 partieswill agree on. Okay? 9 and frankly, we are dealing with public money, and we
10 MR. HOFFMAN: Well may | make this suggestion, | 10 are dealing with public officials. | think we got an
11 Your Honor? 11 obligation to hopefully -- I mean, | have an
12 THE COURT: Yeah. 12 obligation to try and move this along to get this
13 MR. HOFFMAN: Because again, | mean we're at 13 resolved.
14 11:41, here. Maybe what we should doistakeabreak. |14 THE COURT: We can go forward with testimony
15 | cantalk with Mr. Quinlan and Mr. Kaltenbach. And 15 today if that's what you'd like to do.
16 we can have that discussion we needed to have, frankly | 16 MR. QUINLAN: That's what we like to do.
17 earlier, and we can reconvene. And when we reconvene, | 17 THE COURT: Go ahead, Mr. Hoffman.
18 we will either start with our first witness or we will 18 MR. HOFFMAN: Well, Mr. Quinlan raised an issue
19 have some other proposal for you. 19 with naotices to produce, and we submitted a notice to
20 THE COURT: | liked the idea. Mr. Quinlan, are 20 produceto Mr. Getty and Mr. Theissen. | would ask
21 you agreeable? 21 for the exclusion of witnesses during the hearing,
22 MR. QUINLAN: Judge, conceptionaly, but no, and |22 number one.
23 | will tell youwhy. Judge, we don't think thisisa 23 Number two, | got a notice to produce from the
24 closecal. Wedliketo call. We're happy to put 24 TTOthat in addition to calling, for awhole slew of
Page 87 Page 89
1 Mr. Getty up. Thedifficulty, and | am not trying to 1 LT people, asked for al seven members of the Board of
2 getinto back and forth. | mean, Mr. Hoffman hasbeen | 2 LT. I filed an objection to that. Thisisan abusive
3 abusive to employees of mine on the phone. There's 3 litigation tactic, and there's no good faith basis for
4 not muchtotak to. | think itisasimpleissue. 4 it. Anditis, you know, the objections states the
5 We keep talking about Judge Esrig, | think youneedto | 5 law, supportingit. So | don't know if -- | have not
6 take evidence and you can hear this. | think calling 6 heard back from Mr. Quinlan or Mr. Kaltenbach. That's
7 Mr. Getty, and if he doesn't want to call him, | think 7 another one of the issues | hope to talk about with
8 itisgoingtobeplainasday. I'd liketo get this 8 them before the hearing.
9 resolved. The TTO needsto move forward. They need | 9 | don't know whether they're going to insist that
10 at least be able to invest this money and move on. He | 10 all seven members -- we do have the President of LT's
11 can continue with his case, but itisasimple 11 board prepared to testify, and | think that testimony
12 injunction, and | think we just need to resolve it 12 may be perfectly sufficient. We did notice only one
13 today. 13 of thetwo, | guess, there's only two Trustees, now,
14 We've got our withesses ready. He's got his 14 there'susually three, that's Mr. Theissen.
15 witnesses, ready. We've served notice to produce. If | 15 So, perhaps Mr. Quinlan can tell us whether
16 the Court wantsto take abreak, | am happy totakea |16 that'sanissue.
17 break, but | think at the end of the day, you need to 17 THE COURT: | know where you are going on this
18 hear evidence. Thisisn't, you know, recitation. 18 and hereiswhat | would say. | would say this, if we
19 You said yourself that, you know, Judge Esrig -- itis | 19 taketestimony and if it turns out that Mr. Quinlan or
20 adifferent situation. 20 his colleague, Mr. Kaltenbach needs more, if thereis
21 | think you can hear the evidence yourself and 21 some specific thing that they can't get from your
22 ded with the injunction. We can deal with the merits | 22 witnesses, then we will talk about whether or not you
23 of the lawsuit another day. And | appreciate that. | 23 need to bring your witnessesin, okay? |sthat fair?
24 just want to keep it cabined in, and | think we're 24 MR. QUINLAN: | can make this simplefor the
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1 Court, Your Honor. 1 MR. QUINLAN: | am obviously going to push for

2 THE COURT: Yeah. 2 theearlier time, | just want to get it resolved, but

3 MR. QUINLAN: They filed the motion. | don't 3 whatever the Court wants. And | know you have a

4 know what hiswitnesses are going to say. | hopefully | 4 meeting you had said in the afternoon.

5 won't need any or all, obviously, we've looked at 5 THE COURT: | have atwo o'clock, and | am glad

6 this. If we can just exclude them, so they can't 6 you reminded me of that. | am going to put my alarm

7 watchthetrial. If | don't need them, | won't call 7 onright now. | have atwo o'clock.

8 them. And | think it is super simple like that. | 8 MR. QUINLAN: Whatever works the Court. We just
9 just don't know what his witnesses are going to say. 9 want to get it resolved today, as you have heard.
10 THE COURT: All right. Yeah, | think we can 10 That'sanissue. Whatever you think, Y our Honor.
11 exclude witnesses and for now the -- your motion, Mr. | 11 MR. HOFFMAN: Just so the Court knows, so we have
12 Hoffman, will be, you know -- | will take the 12 two people on our notice to produce. They have asked
13 objection under advisement. And wewill decideata | 13 for from LT, in addition to al the Board members that
14 later point whether or not you need to bring those 14 we havethat are present and available for them.

15 witnessesin. 15 Dr. Kilroy, who is the former Superintendent.

16 MR. HOFFMAN: Judge, | would like to have -- 16 Dr. Waterman, who is the current Superintendent.

17 THE COURT: Hold on, hold on. Mr. Hoffman, go | 17 Brian Stachacz, who is our business manager.

18 ahead. 18 So my intention because they asked for those

19 MR. HOFFMAN: | would like have Dr. Waterman | 19 witnessesis| am going to have a short, direct

20 present as our client representative during the 20 examination for each of those people that they asked

21 hearing. 21 for. And then they can cross-examine them and go

22 MR. QUINLAN: | have no objection to that. 22 beyond the scope of my examination to get those

23 THE COURT: Fair enough, | will allow that. And | 23 witnesses done.

24 what else were you going to say, Mr. Quinlan? 24 But | am not going to just present them for
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1 MR. QUINLAN: | say wearegoingto haveaclient | 1 cross-examination. | am going to -- aslong as

2 representative aswell. | have no objection to them 2 they're going to testify, | am going to ask them afew

3 having aclient representative, obviously, and we will 3 questions, briefly to get things started, and then

4 haveone. That'sal. | think the simplest answer 4 turn it over to Mr. Quinlan or Mr. Kaltenbach asiit

5 until | hear the witnesses, | may -- hopefully won't 5 is. Andthenwe also -- we still will call thetwo

6 haveto call any of them. | hopefully can just make a 6 folksfromthe TTO that we asked for. So that's how |

7 directed verdict, but we don't know. 7 seeitgoing. So there are anumber of witnesses.

8 THE COURT: Okay. All right. Andyou're hereis | 8 MR. QUINLAN: Obviously, just so we're clear. |

9 what | want to do, too. | want the parties off -- Mr. 9 don't agreeto that. | don't even know if | need to

10 Quinlan and Mr. Hoffman to have afew minutesto talk | 10 call anyone. | think Mr. Hoffman --

11 offline, okay, and seeif there's any progress that 11 THE COURT: | mean, | want everybody to remember
12 can be madein any way. 12 what we're herefor, and it is-- thisisalimited

13 Mr. Hoffman asked for that, and | am going to 13 scope situation, right? Simply isLT entitled to the

14 alow it. So do you still want that opportunity, Mr. 14 injunction that it seeks? And the elements of how to
15 Hoffman? 15 get an injunction, you know, what they are.

16 MR. HOFFMAN: | think it would be advisable. 16 | want the testimony to be focused on that. |

17 THE COURT: Okay, let'sdo that. Why don't we 17 don't want to talk about the merits. | don't want to

18 takeabreak? It's now about 10 minutesto 12:00. 18 talk, you know, except for -- to the extent that they

19 Did everyone been sandwich to the hearing? s there 19 play into this particular issue, okay.

20 someway to grab abiteto eat? 20 So that you know, | am hoping thiswill be done

21 MR. QUINLAN: Wewill figureit out. Whatever | 21 thisafternoon, | don't know. It's up to you. But |

22 the Court wants. 22 aso want to give the parties an opportunity to

23 THE COURT: All right. Do you want to come back | 23 discuss things, so let's take a breather.

24 at 12:30, 12:45? What do you want to do? 24 Why don't we come back, it is now, you know it is
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1 acouple of minutes before noon, if you think thirty 1 MR. HOFFMAN: Y ou have heard plenty from us. We
2 minutesis sufficient, we will come back at 12:30. If 2 need to hear from the witnesses.

3 you think you need alittle more time, we come back at 3 MR. QUINLAN: Your Honor, | do want to raise the
4 12:45o0r 1:00. You guystell mewhat you need. 4 issueif Mr. Hoffman intends to call Mike Theissen.

5 MR. QUINLAN: 12:30 worksfor us. 5 Mikeis-- we can have him available, but he's not

6 MR. HOFFMAN: Let's split the difference and come | 6 sitting by a computer because heis, | think,

7 back at 12:45. 7 conducting some businesstoday. He will be available.

8 THE COURT: Okay, al right. 12:45, okay. So | 8 Heisat atrade show out of town.

9 am going to take abreak. And we will see everybody 9 THE COURT: Okay.
10 at 12:45. You know, if you're able to come to any 10 MR. HOFFMAN: | wouldn't expect to call Mr.
11 kind of Resolution on any of these issues, | highly 11 Theissen until much later in the hearing, and so, you
12 encourageit, okay? 12 know, I've kind of got him on the end. Maybe we won't
13 MR. QUINLAN: Okay. 13 need to call him, but he doesn't need to be available

14 MR. HOFFMAN: Okay. Thank you, Judge. 14 right now. | do have witnesses who will need a heads
15 THE COURT: All right, good. We will see 15 upinOrder todrive over to LT to testify. They will

16 everybody at 12:45. Court isin recess. 16 need sort of a 15-minute advance notice.

17 (WHEREUPON, a break was 17 Obviousdly. | did not want them sitting there at

18 taken.) 18 ten o'clock waiting thiswhole entiretime. They live

19 THE COURT: Good afternoon, everybody. 19 about, you know, ten, fifteen minutes from high

20 MR. HOFFMAN: Good afternoon, Y our Honor. 20 schoal.

21 THE COURT: Itis12:45, so we are back. 21 THE COURT: Y eah, how many witnesses are we

22 MR. KALTENBACH: | am sorry, can someonesay |22 talking about and how do we see this playing out? How
23 something so that | can check if my audio isworking. 23 long how long of a hearing is this going to be?

24 THE COURT: Yes, we can hear you. 24 MR. HOFFMAN: Well | have a number of questions
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1 MR. KALTENBACH: No, itisnot. 1 for Mr. Getty, as the Treasurer, and then | am going
2 THE COURT: Oh, you can't hear us. 2 tocal Brian Waterman, who is the current

3 MR. QUINLAN: Oh, therewe go. | apologize 3 Superintendent. | don't expect my questioning to be
4 everyone. 4 lengthy.

5  THE COURT: Okay, sowe are back. Havethe 5 | did get arequest from the TTO to call Brian

6 parties had an opportunity to meet during our break? 6 Stachacz, who is our business manager. If they're

7  MR.HOFFMAN: Wedid, Your Honor. 7 goingto cal him, | am going to ask him afew

8 THE COURT: Okay. Has any Resolution been 8 questions and turn him over to the other side. |

9 arrived at? 9 don't have many questions for Mr. Stachacz, however.
10 MR.HOFFMAN: No. Thetwo things we talked about | 10 And then they subpoenaed Dr. Kilroy, the former
11 were whether thereis any amount of funds the parties 11 Superintendent. Again, if they are going to call him,
12 could agree on to be withheld pending this case. | 12 | am going to ask some questionsfirst. If they want
13 think I can fairly say the TTO's position isthey 13 to withdraw the subpoena and release him, they can.
14 won't agree to any money being set aside by Court 14 Findly, we talked about the Board members, Carrie
15 Order until the caseis resolved. 15 Dillonisthe President of the Board. They requested
16 | asked if they wanted to release any of the 16 her to be here. If they want to question her again, |
17 witnesses they identified, the answer was not at this 17 amgoing to ask you afew questionsfirst, and turn
18 time. So | am ready to proceed with the first witness 18 her over. And then that leaves Mr. Theissen.

19 who astold them would be Mr. Ken Getty. 19 THE COURT: So one, two, three, four, five, six
20 THE COURT: All right, and | am going to presume 20 witnesses?

21 that nobody -- | mean, we have essentially made our 21 MR. HOFFMAN: Yeah, and | talked with TTO's
22 opening statements, right? 22 counsel about whether they really needed all of LT's
23  MR.HOFFMAN: Yes. 23 witnesses and again, | don't want to mischaracterize
24 MR. QUINLAN: | hope so. 24 their position, but they were not able to tell meto

Thonpson Court Reporters,

I nc.

t honpsonr eporters. com




Page 98..101

Page 98 Page 100

1 release any of them at thistime. 1 because | wanted to use one or two of those. But |

2 MR. QUINLAN: Your Honor, itisMr. Hoffman's, | 2 would -- | assumed that Mr. Getty would have available
3 you know, he'sthe movein, so he cals the witnesses 3 to him the exhibits that we -- and the materials that

4 hefeels he needs, and then we will decide if we need 4 | sent to everyoneincluding TTO's counsel for this

5 tocal anyoneese. | think that's what we talked 5 hearing.

6 about this morning. 6 So you are telling me, Mr. Getty, that you don't

7 THE COURT: All right. 7 have anything in front of you?

8 MR. HOFFMAN: Yeah, | am just not going to call -- | 8 MR. QUINLAN: Do you want meto put them up on
9 | amnot going to just let them call awitness without 9 thescreen?
10 me having an opportunity to kind of set the table 10 BY MR. HOFFMAN:
11 first. So that's just my preference. That's how | 11 Q Let meask you this, Mr. Getty, do you have
12 wishto doit. It'sbased in part, frankly, on how 12 acopy of the Court's, Judge Esrig's Order in this
13 thetria proceeded in this manner. So, you know, it 13 case?

14 isjust something | think is necessary for my client's 14 A | know itisavailable online.

15 interests. 15 Q No, | am asking you whether you have a

16 So why don't we get started with Mr. Getty and 16 physical copy in front of you?

17 hopefully make some good progress here. 17 A Oh, no. not at all.

18 THE COURT: Yeah, let'sdoit. Arewe 18 Q Whereareyou?

19 anticipating going into another day of hearings? 19 A laminanoffice. Itlookslikel amjust

20 MR. QUINLAN: | hope not. We hope not, Y our 20 sitting at someone's desk.

21 Honor. 21 Q | know you arein an office. Mr. Getty,

22 THE COURT: Mr. Hoffman? 22 whose office are you in?

23 MR. HOFFMAN: | don't know, it depends on how | 23 A 1 donot know. Well, | amin Mr. Quinlan's

24 many witnesses they ultimately want to call. And 24 officein general, but | have no ideawhose seat | am
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1 maybe after we get through afew witnesses, they will 1 sittingin.

2 cut afew fromtheir list, I don't know, I am hopeful. 2 Q Okay. Soyou are at the law firm now, not

3 THE COURT: All right, so let'sbegin. Areyou 3 attheTTO, right?

4 ready to proceed? 4 A Correct.

5 MR. HOFFMAN: Yes, | suream. 5 Q Okay. And do you -- can someone put in

6 THE COURT: Okay, and whereis Mr. Getty? There| 6 front of Mr. Getty to save considerable amounts of

7 you are, sir, al right. Will you raise your right 7 time, the Complaint of LT, in this case, which has

8 hand? 8 exhibits attached to it and areply brief, which has

9 (Witness was duly 9 other exhibits attached to it? | don't think this --

10 sworn.) 10 should be that difficult; no one has a copy?

11 KENNETH GETTY, 11 THE COURT: Isanyone there with you. Mr. Getty?

12 cadled asawitness herein, after having been 12 MR. GETTY: | cando it on my email.

13 first duly sworn, was examined and testified as 13 MR. KALTENBACH: Yesh, | mean, you have a copy on
14 follows: 14 there.

15 DIRECT EXAMINATION 15 MR. HOFFMAN: | don't understand.

16 BY MR. HOFFMAN: 16 THE COURT: Comeon, Mr. Kaltenbach. Go ahead,
17 Q Mr. Getty, | believe you have access to the 17 Mr. Hoffman.

18 exhibitsfrom this case? 18 MR. HOFFMAN: Would someone at the law firm, kind
19 A | donot. 19 enough to walk acopy of LT's complaint with exhibits

20 MR. QUINLAN: Jay, | am sorry. | thought | 20 and LT'sreply brief with additional exhibitsto Mr.

21 emailed you and said please have them available to 21 Getty so he can refer to them during his testimony?

22 pull up. 22 MR. QUINLAN: | can. Thecopy | have has my

23 MR. HOFFMAN: Weéll, again, Y our Honor, | asked | 23 notations on different pages of it here that no one's

24 you whether they had access to the trial exhibits 24 going to have access to.
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1 MR. HOFFMAN: Would it be possible to produce a 1 the-- | mean, if you have the link to the Dropbox --

2 clean copy of this document? Look, Y our Honor, during 2 MR. GETTY: | do not.

3 thetrial, each of the witnesses had access to PDF 3 MR. HOFFMAN: You do not. Do you have a copy of
4 copiesof al of the materials. And that'swhy | sent 4 thereply brief?

5 aDropbox link with all the materials. At LT when the 5 MR. GETTY: So | havethe verified complaint.

6 witnesses testify, they will have accessto al of the 6 MR. HOFFMAN: Yes, that'sagood start, it is

7 materials. | don't understand why this witness has 7 halfway there. What about the reply brief?

8 nothing. 8 MR. GETTY: Give me one second, | am searching

9 THE COURT: Mr. Katenbach. 9 through my email.
10 MR. KALTENBACH: | am happy to give Mr. Getty -- | 10 MR. HOFFMAN: Thank you, sir. It wasfiled on
11 | can email him something and he can pull it up on his 11 September 30th, Mr. Getty.
12 email. 12 THE COURT: Can you establish, please, Mr.
13 THE COURT: Where are you, Mr. Kaltenbach? 13 Hoffman, who Mr. Getty is and what role he plays here?
14 MR. KALTENBACH: | am down the hall from him on | 14 MR. HOFFMAN: Absolutely.
15 the samefloor. 15 THE COURT: Thank you.
16 THE COURT: Why can't you go up there? Do you 16 MR. HOFFMAN: Mr. Getty, would you be kind enough
17 have acopy that he can look at? Can you walk there? 17 totell uswho you are and what your roleis?

18 MR. KALTENBACH: | have ahard copy of Mr. 18 MR. GETTY: Sure. It does not appear that | have

19 Hoffman's complaint with all the exhibits. My thing 19 any brief from my essential high school that was filed
20 isit hassomenotesonit. | just don't want there 20 on 9/30. | do not see that.

21 tobeanissue. 21 MR. HOFFMAN: Weéll, sir, | am unable to email you
22 MR. HOFFMAN: Isn't there anyone -- amongst all 22 anything directly. Would one of the lawyersfor the

23 thelawyers-- 23 TTO bekind enough to email to Mr. Getty the reply

24 THE COURT: Hold on, Mr. Hoffman. Hold on. 24 brief including exhibits.
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1 MR. HOFFMAN: Okay, | am sorry. 1 MR. QUINLAN: Jay, | wouldn't have a problem
2 THE COURT: Isthere aclean copy anywhere, Mr. 2 emailing him.

3 Kaltenbach? 3 MR. HOFFMAN: Thank you, very much. All right.
4 MR. KALTENBACH: Not ahard copy that is clean. 4 Let'smoveon.

5 Thereisan electronic copy, | believe, Mr. Getty can 5 BY MR. HOFFMAN:

6 access and look at on his computer right now. 6 Q Mr. Getty, would you be kind enough to

7  THECOURT: All right. Mr. Getty says he has 7 introduce yourself to the Court, please?

8 something to say. Go ahead, Mr. Getty. 8 A | amthe Alliance Township School Treasurer.
9 MR. GETTY: | have-- | believe | have the 9 Q When did you become the -- and is that also
10 documentsin my email. | just did not know what the 10 known asthe TTO's Treasurer?

11 decorum was with the Court, and | just had the Zoom 11 A Correct.

12 window open. 12 Q When did you become Treasurer, sir?

13 THE COURT: Areyou able to open the document? 13 A Jduly 1st, 2018.

14 MR. GETTY: Yes, let me open up my email right 14 Q Isit correct that you attended the trial of

15 now. And so Mr. Hoffman said it was the original 15 the 2013 lawsuit asthe TTO's party representative?
16 complaint? 16 A ldid.

17 MR. HOFFMAN: Mr. Getty, what you are looking for | 17 Q Andyou alsotestified in that case aswell,

18 at thismoment is acopy of the verified complaint 18 correct?

19 that LT filed in this case on September 22nd. 19 A Correct.

20 MR. GETTY: Yes, then | would havethat. Giveme |20 Q Allright. Now sir, would you be kind

21 one second. 21 enough to go to Exhibit A of the verified complaint,
22 MR. HOFFMAN: All right. Andsir, whileyou're 22 whichisJudge Esrig's Order entered in the 2013 --
23 inthe neighborhood, do you also have in your email, a 23 what | will call the 2013 case. 2013 lawsuit.

24 copy of thereply brief that we filed in support of 24 MR. HOFFMAN: Y our Honor, do you have these
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1 materials? 1 ask awitness, especialy when thisisan issuein

2 THE COURT: | do. 2 thislawsuit. You know, do you agree with the Judge

3 MR. HOFFMAN: Okay, very good. 3 onthis? | don't know how that doesn't get into

4 MR. GETTY: Thisis Page 21 of the PDF? 4 attorney/client privilege.

5 MR. HOFFMAN: All right. | will be happy to open | 5 MR. HOFFMAN: Y our Honor --

6 that version. So, if you will bear with me for one 6 THE COURT: hold on. How doesit get into

7 moment, we will be looking at the same version. Okay. | 7 attorney/client privilege?

8 Sir, you are correct, the PDF number at the top of the 8 MR. QUINLAN: Weéll first of all again, | think it

9 Adobeboxis21. | am going to refer to the 9 speaksfor itself, so it sayswhat it says, but |

10 individual pages of the Order, which are at the bottom | 10 think obviously counsal had discussed thisissuein

11 of Exhibit A, other than page one. Okay. 11 this Order with Mr. Getty. | don't think it is

12 MR. GETTY: Okay. 12 appropriate.

13 BY MR. HOFFMAN: 13 THE COURT: No. No, itisnot attorney/client

14 Q Now sir, you are familiar with this Order, 14 privilege. Thequestionis, do you, Mr. Getty, isthe

15 correct? 15 TTO'sfunction to receive hold, manage, invest, and

16 A Correct. 16 account or tax funds collected on behalf of the TTO's

17 Q Youreadit at thetime that it wasissued 17 member districts. Can you ask that question again?

18 on May 21, 2021? 18 MR. QUINLAN: And | would have no objection to

19 A Correct. 19 that question, Y our Honor.

20 Q And thiswas the decision that the Court 20 MR. HOFFMAN: Y our Honor if | may.

21 made after atrial that was held from November 2020 | 21 THE COURT: Yes.

22 through March of 2021? 22 MR. HOFFMAN: First of all, during the trial,

23 A Correct. 23 there were many, many objections during our

24 Q Okay. | am going to run through some 24 presentation from the TTO's counsel. | hope we don't
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1 specific portions of the findings of fact and 1 have arepest of that. Secondly, | not asking for

2 conclusions of law, and | am going to be asking 2 anything having to do with attorney/client privilege.

3 whether -- questions about them. 3 Thirdly, this Treasurer has been taken actions that

4 So let me start off with -- if you will direct 4 areatissuein this case, and we believe that one,

5 your attention to the second compl ete paragraph on 5 they areinconsistent with the School Code, and two,

6 page 1, and the last sentence states as follows: The 6 they are inconsistent with George Esrig's Order.

7 TTO'sfunction isto receive, hold, manage, invest, 7 S0, | need to find out rather than -- | need to

8 and account for tax funds collected on behalf of the 8 find out whether the Treasurer is disputing any of the

9 TTO's member districts. Do you see that? 9 findingsthat Judge Esrig made. And the reason that

10 A No, | do not. You said the second -- 10 they are relevant is Judge Esrig made many relevant,

11 Q Okay. The second paragraph begins with the 11 pertinent findings about how the TTO and its Treasurer

12 word plaintiff. Yes? 12 operate and function, and what the School Code

13 A Correct, okay. 13 requires, and does not require of them. And how money

14 Q Thelast sentence -- would you be kind 14 istreated and handled.

15 enough to read that last sentence to yourself, not out 15 We don't have to pretend that this Order doesn't

16 loud, beginning with the TTO's function. 16 exist. Thisiswhat we are building upon, and | am

17 A Okay, I'veread it. 17 making surethat the TTO is not disputing these

18 Q Okay, and you do not dispute -- asthe 18 findings, and that they can be applied, just as

19 Treasurer, you do not dispute this finding of fact for 19 readily, inthiscase. Itishighly relevant. It's

20 purposes of this case, correct? 20 critical.

21 MR. QUINLAN: Your Honor, | am going to object to | 21 THE COURT: Waéll, | don't disagree that you are

22 that. | don't think that is an appropriate question. 22 ableto ask him whether or not you know, he agrees

23 Firgt of al this speaksfor itself. It isan Order 23 with the finding as contained in Judge Esrig's Order.

24 fromthe Court. | don't think it is appropriate to 24 What | am hoping isthat you don't go through this
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role 40-page Order and ask them findings, you know, to

comment on every single finding.

MR. HOFFMAN: Wéll, | am not. | have -- many of
them though are really important asto all of the --
no, I am not going to go through the whole thing.

THE COURT: Theissueislimited, right? The
issueislimited. Arethey entitled to an injunction?
Right?

MR. HOFFMAN: Right. And so what we are going to
be looking at is what funds does the TTO have? What
authority do they have over those funds? And who gets
to make the decision as to how money is taken from
those funds, isit the Treasurer or isit the school
districts?

So, again, all these issues that Mr. Quinlan was
talking about earlier, these have been covered in
findings by Judge Esrig, and | need to make sure that
the Treasurer is not disputing these findings of fact,
and that we're on the same page in terms of what his
authority is.

THE COURT: What are you going to do when he
disagrees with one of the findings of fact?

MR. HOFFMAN: What | am going to do is point out
that for the same reasons, the Judge -- what | am

13
14
15
16
17
18
19
20
21
22
23
24
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MR. KALTENBACH: And Y our Honor, we don't dispute

that we don't have money of our own. Interms of the
tax dollars that we're talking about here are school
districts dollars. That's where we paid them the
money from the $4-point million, $5 million years ago.
We don't dispute any of that.
MR. HOFFMAN: They don't have any money, and they
don't have control over the districts.
THE COURT: But then Mr. Katenbach, if thereis
no dispute, then you don't have any money, why isn't
there -- how is there an adequate remedy at law?
MR. KALTENBACH: Y our Honor, because first of all
that doesn't mean there couldn't be a money judgment,
but | think the bigger issueisitisirreparable
harm, and that is-- and Mr. Getty will say this.
THE COURT: No. | am asking about an adequate
remedy right now. How isthere -- if you don't have
any money, you admit you don't have any money, how is
there an adequate remedy?
MR. KALTENBACH: Because Y our Honor, the judgment
was entered against my client, and they had to pay
money. That money would be an expensive office that
would then have to be invoiced to al of the other
school districts that would then pay that invoice, and
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going to do is point out that this indicates this

Treasurer is acting beyond his lawful scope, and we're
going to be able to provein this case, that him
taking actions inconsistent with the Judge's findings
that applied to the same claim that they're making now
that they made in the prior case are inconsistent.

MR. KALTENBACH: And Y our Honor --

THE COURT: Hold on, Mr. Kaltenbach. | am again
going to ask the question: How does this pertain to
whether thereisirreparable harm and whether or not
there is an adequate remedy at law?

MR. HOFFMAN: Absolutely. For example, one of
the findings of Judge Esrig was that the TTO itself
has no money. So you know, that is absolutely
critical to our point that there's no adequate remedy
of law. And that thereisirreparable harm for the
money being taken from our accounts because we can't
just get money from the TTO because it has no money of
its own.

The money that the TTO holds belongs to other
school districts, and that's what the Judge found, and
that's what we're establishing for the purposes of a
irreparable harm, and no adeguate remedy.

THE COURT: Okay.
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that's how we would get the money to pay it. We get

paid by the other school districts.

MR. HOFFMAN: Wow.

MR. KALTENBACH: Or there could be a claim on the
bonds (indiscernible).

THE COURT: (Indiscernible) Isn't the basis of
the claim, amisallocation, so wouldn't that be making
-- s0 go ahead. Mr. Hoffman, did you want to say
something?

MR. HOFFMAN: Well, | said, wow. Thisisan
argument that the TTO did not make and in its moving
papers that it would take -- it would treat -- what
they are saying is they would treat a judgment entered
against the TTO as an expense and bill it to all the
districts.

However, the statute regarding expenses talks
about expenses of the Treasurer's Office. So how a
judgment against the TTO would constitute an expensive
office, | can't begin to understand. But again, this
isthefirst we've heard of that. That'swhy we're
having this hearing, to flush out these issues. Look,
they admit they have no money, and they admit that all
of the money that they have belongs to the other
school districts.
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1 So that's what -- that's exactly why we need this 1 correct?
2 injunction. So, you know, Y our Honor has put your 2 A | donot.
3 finger right on the key points, here. But thisis 3 Q Andthenit says. The districts make their
4 what | am establishing with -- again, itisall laid 4 own budgeting decisions and determine what checks are
5 out, we don't have to hear Mr. Quinlan's or Mr. 5 to bewritten against their funds. But the checks are
6 Hoffman'sanalysis of what they think the accounts 6 issued and signed by the Treasurer, correct?
7 are 7 A | donot dispute that.
8  All wehavetodoislook at thefindings, Judge 8 Q Thank you. The TTO hasno input into an
9 Esrig made and work off of those. And if this 9 individua district's budgeting or spending decisions,
10 gentleman is going to dispute those, then we need to 10 and may not spend the districts funds without
11 know that, and we need to know what is realy being 11 authorization from the district, citing Section 8-16
12 disputed here. 12 of the School Code; you do not dispute that, right?
13  MR.KALTENBACH: Your Honor, and again, Mr. Getty | 13 A | donot disputeit.
14 will testify to this, if Mr. Hoffman would care to ask 14 Q Okay, next, paragraph, final sentence.
15 him. If this Court said: You, know, Mr. Getty, | 15 Itsays. The TTO does not receive tax revenue.
16 appreciate you tried, but you think that LT was 16 A | am sorry, where do you go?
17 entitled to acertain dollar amount, but the Court 17 Q Next paragraph. Beginning with "each
18 disagrees and finds that you miscalculated that, and 18 member".
19 they're entitled to more money, Mr. Getty would then 19 A Okay.
20 enforce the Court's Order by transferring funds from 20 Q Last sentence: The TTO does not receive tax
21 theagency fund to LT'sbank account. That is exactly 21 revenue independently at the school districts. It has
22 what he would do here. 22 no independent source of funding and no funds of its
23 MR.HOFFMAN: No (indiscernible) 23 own. Do you dispute that in any way?
24 MR. KALTENBACH: (Indiscernible). 24 A | donot.
Page 115 Page 117
1 MR. HOFFMAN: Again, Y our Honor, why are we 1 Q Okay, and then just as background, at the
2 engaging inthis? | don't want to engage in a back 2 bottom of the page, the Court talks about LT being --
3 and forth with Mr. Kaltenbach. | want to ask Mr. 3 having the largest fund balance and being about 25
4 Getty questions under oath. 4 percent of the pooled funds. And that's also
5 THE COURT: That'sright, all right. Let's 5 accurate, correct?
6 proceed by asking Mr. Getty questions. | am just -- | 6 THE COURT: Can you tell me? Canyou point it
7 amreluctant to -- go ahead, it isyour case. Y ou can 7 out? Where are you?
8 ask him if he agrees with the findings of fact. 8 MR. HOFFMAN: In the second to last paragraph on
9 BY MR. HOFFMAN: 9 page?2.
10 Q Mr. Getty, sir. 10 THE COURT: Page 2, okay, | am there.
11 A Yes 11 MR. HOFFMAN: It talks about how we are one of
12 Q | amgoing to ask you. | am going to read 12 about twelve districts. These funds are managed by
13 youwhat -- | am going to ask you to take alook at 13 theTTO.
14 what the Judge found with respect to how the TTO works | 14 BY MR. HOFFMAN:
15 inagenera sense. Andif youlook at the bottom of 15 Q Sir, doyou seethat?
16 pagel, top of page 2, it says: All tax money 16 A | seeit.
17 collected from the member districts are held and 17 Q Anditsays. During therelevant time
18 invested by the TTO in apooled account. But the 18 period, LT has had the largest fund balance of any of
19 monies of each school district must be accounted for 19 the member districts usually owning approximately 25
20 separately in all respects, and their earnings from 20 percent of thetotal of pooled funds. And you do not
21 such investments shall be separately, and individually 21 dispute that, correct?
22 computed, and recorded and credited to the school 22 A | donot.
23 digtricts, citing Section 8-7 of the School Code. 23 Q Okay, page 22. Here iswhere we get to the
24 And you have no disagreement with that finding, 24 TTO' sinvestment earnings claim in the 2013 lawsuit.
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1 Do you seethat? 1 significantly Lyons Township High School. And at the
2 A | amat page 22. 2 trial, one of the former business managers of the high
3 Q Allright. And you seethe heading for 3 schoal --

4 investment earnings claim? 4 Q Okay, you know what, wait, wait. Stop,

5 A | do seethat. 5 stop, stop, stop, stop. Mr. Getty, | did not ask you

6 Q And what was that investment earnings claim, 6 to tell mewhat people testified to at trial and

7 Sir? 7 anything that would be hearsay. | don't need awhole

8 MR. KALTENBACH: Your Honor, | will object on 8 long --I just wanted you to succinctly explain to me

9 relevance again, going to the issue we're supposed to 9 what this claim wasfiled that the TTO filed in the
10 be (indiscernible). 10 2013 case. Would you be kind enough to tell me

11 THE COURT: You froze up, Mr. Kaltenbach. What | 11 succinctly what the nature of that claim was?

12 isyour objection? 12 THE COURT: Do you have an objection, Mr.

13 MR. KALTENBACH: | am sorry, Your Honor. | am | 13 Kaltenbach.

14 just objecting to relevance and that | think we ought 14 MR. KALTENBACH: | do, Your Honor. | object.
15 to betalking about irreparable harm and no adeguate 15 Mr. Getty was attempting to answer the question. |

16 remedy. But you know, it is arelevance objection. | 16 don't think it is proper for Mr. Hoffman to simply cut
17 understand it is a bench game, so -- 17 him off and say, | want an answer more succinctly.

18 THE COURT: | will overrule. Go ahead. 18 THE COURT: | would agree with that. Mr.

19 MR. HOFFMAN: By theway, for therecord, | am 19 Hofmann, if you want, you are going to have to let the
20 not aware of the TTO conceding when Y our Honor asked | 20 witness respond to the question that was asked, but

21 whether the TTO conceded -- 21 you know, we will talk about.

22 THE COURT: Right. 22 MR. HOFFMAN: | would ask that the witness be
23 MR. HOFFMAN: The other two points, | am not 23 instructed not to offer his recollections of testimony
24 aware of aconcession. 24 during thetrial, which is not --

Page 119 Page 121

1 THE COURT: Right. That'sright. 1 THE COURT: Right.

2 MR. KALTENBACH: That's correct. 2 MR. HOFFMAN: | am asking for his testimony.

3 THE COURT: | am nat, either. 3 THE COURT: Mr. Getty, just listen to the

4 BY MR. HOFFMAN: 4 question and answer the question that is being asked.
5 Q Sir, what wasthe investment earnings 5 Okay, if there's anything else that your attorney

6 claim that the TTO asserted in the 2013 lawsuit; to 6 would like for you to add at the end, he will ask you

7 your recollection? 7 questions at the end and you will be ableto clarify

8 A Waéll right in front of me, | have Judge 8 if you think thereis more clarification that is

9 Esrig's-- 9 needed, okay?

10 Q No,sir. 10 BY MR. HOFFMAN:

11 A | can agree with the second paragraph under | 11 Q Mr. Getty, let me make this easier for you.

12 the heading one. 12 Isn'tit truethat in the 2013 lawsuit, the TTO filed

13 Q Sir, | am asking you separately from the -- 13 aclaim, and one of the claims they brought was the
14 youwerethe TTO'srepresentative at thetrial. What | 14 investment earnings claim, and that claim they

15 investment earnings claim did the TTO assert in the
16 2013 lawsuit?

17 A Sooneof the duties of Treasurer isto

18 allocate the quarterly interest that is earned by the
19 total pooled investments. And there were, as part of
20 thelitigation, | wasn't there at the beginning, so |

21 don't quite know the foundation of how it got to the
22 point of litigation, but when it was being litigated
23 there were many interest allocation errors that were
24 made by the former Treasurer that seemed to benefit

B R e e
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asserted that a prior Treasurer had paid LT about $1.5
million dollars too much in investment earnings from
1995 through 20127

A Yes

Q Okay. Now, let'stake alook at thisfirst
paragraph on page 22, under the heading, background.
It'sright in the middle.

A |seeit

Q Soitsays, Asdiscussed above, the
statutory scheme requires the TTO to collect, hold,
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1 and pool for investment purposes, invest themoney of | 1 tied to the account balance.
2 the member school districts. However, the TTO is 2 Q Mr. Getty, | read those two sentences
3 required to separately account for the funds of each 3 together.
4 member district. Like expenses, investmentincome | 4 MR. KALTENBACH: Objection, Y our Honor,
5 must be allocated to the member districts based onthe | 5 argumentative.
6 ratio of the district fundsto total funds held by the 6 THE COURT: All right. Let'snot get
7 TTO at thetime of allocation. 7 argumentative. | sustain the objection.
8 And you do not dispute that, correct? 8 BY MR. HOFFMAN:
9 A | donot. 9 Q Mr. Getty, asthe Treasurer, did you, in
10 Q Itsays: The TTO must keep separate books | 10 fact, and do you, in fact, maintain an account balance
11 of account for the member districts reflecting all 11 for each member district including the district's
12 receipts ,expenses, alocated investment income, and | 12 balancein the pooled funds?
13 fund balances. The TTO must maintain an account | 13 A Yes, itisthe general ledger.
14 balance for each member district, including the 14 Q And asthe Treasurer, did you, in fact, and
15 district's balance in the pooled funds. 15 doyou, in fact, keep separate books of account for
16 And you do not dispute that finding, do you? 16 the member districts reflecting all receipts,
17 A | do not dispute the sentence, but | dispute 17 expenses, alocated investment income, and fund
18 theway that you have phrased the accounts to the 18 balances?
19 Judge at the beginning of this. Thisisnothing like |19 A Wedo.
20 BMO Harris. You've made -- 20 Q Okay. Now, let'sturn to page 23, please.
21 Q Okay, wait, wait, wait. 21 And at the bottom of the page, there's a paragraph,
22 THE COURT: All right. | am going to -- the 22 thelast paragraph. It says: It cannot be disputed
23 abjection. Mr. Getty, you -- answer the question that | 23 that analysis of the TTO's claim, and thisisthe
24 was asked. 24 investment earnings claim.
Page 123 Page 125
1 MR. HOFFMAN: | moveto strike the -- 1 THE COURT: Sorry, where are you?
2 THE COURT: | will strike it as nonresponsive. 2 MR. HOFFMAN: | am sorry. | am on page 23, last
3 BY MR. HOFFMAN: 3 paragraph.
4 Q Okay, Mr. Getty, | am asking specific 4  THECOURT: Hereitis. | seeit.
5 questions, and | would appreciate your cooperationin| 5 BY MR. HOFFMAN:
6 answering those questions. Yes? Okay? 6  Q Itcannot bedisputed analysisof the TTO's
7 A Sure. 7 claim, and that's the investment earnings claim, is
8 Q Thank you. Do you dispute the finding of 8 hampered by an absence of source documents. The TTO
9 the Court that | had just read? 9 concedes that there is no way to know, precisely, how
10 A 1 will say | mostly agree withit. 10 much investment income was earned in any year during
11 Q What don't you agree with? What do you 11 the Healy era. And therefore, precisely how much
12 dispute? 12 income wage should have been allocated to each member
13 A | would say the sentence before and the 13 district.
14 sentence after need to be taken together. Soif you |14 Y ou do not dispute that finding, do you?
15 takeit fromthe TTO must keep separatebooksand |15 A | donot.
16 accounts for the member districts reflecting all 16 MR. QUINLAN: Your Honor, | am going to object to
17 receipts, expenses, alocated investment income, and | 17 -- | think it is not afinding of the Court. | am
18 fund balances, | completely agree with that and think | 18 going to object. | think that's amisleading
19 it also leadsinto the second question. 19 question.
20 Where it says, the TTO must maintain an account | 20 THE COURT: No, | am going to overrule the
21 balance for each member district, including the 21 objection. Go ahead.
22 district's balances in the pooled funds. Thosetwo, |22 MR. HOFFMAN: Thank you.
23 they need to be together. They are not separate 23 BY MR. HOFFMAN:
24 things. Thefund balanceis essentidly very closely |24 Q Now, let'sturn to page 31.
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1 A | amthere. 1 MR. HOFFMAN: Wéll, | don't think there's an

2 Q Canyougoin thefirst paragraph to the 2 objection, sir. | did not hear one.

3 third sentence, and it says. Whilethe TTO was 3 MR. KALTENBACH: | wastrying to object, |

4 permitted to and does pool funds for investment 4 apologize.

5 purposes, each district has a specific fund balance 5  THE COURT: What isthe objection, Mr.

6 and operating funds for each are held in a separate 6 Kaltenbach?

7 agency account or accounts. Do you dispute that 7 MR. KALTENBACH: Again, Mr. Hoffman is

8 finding of fact? 8 mischaracterizing thisisafinding of fact and

9 A | agreewithit. There'salot to unpack, 9 conclusion of law.
10 there. 10 THECOURT: It doesn't matter if itisafinding
11 Q Okay, but you agreewithit. And as 11 of fact or aconclusion of law. He's asking whether
12 Treasurer, did you and do you maintain a specific fund | 12 he agrees with the statement asit is phrased. Okay?

13 balance for each district? 13 MR. KALTENBACH: Fair enough.

14 A | do. 14 THE COURT: All right.

15 Q And are operating funds for each district 15 MR. HOFFMAN: Y our Honor, may | simply say in the
16 held in a separate agency account or accounts? 16 Order, inthefirst paragraph, on page 1, it talks

17 A No. 17 about thetrial, and it says. The Court, having heard

18 Q Infact, and during your tenure? 18 blah, blah, blah, makes the following findings of fact

19 A Operating funds and agency funds or accounts | 19 and law.

20 aredifferent. So that'swhy | say that there'salot 20 THE COURT: Okay.

21 tounpack here. 21 MR. HOFFMAN: So | don't know how --

22 Q Okay. Well, | am going to try to keep 22  THE COURT: Isntitfair to himif he agrees

23 thingssimple here. Let's move on to the next 23 with this statement?

24 sentence. It says. The TTO isnot entrusted withthe | 24 MR. HOFFMAN: Yes.

Page 127 Page 129

1 useof thosefunds. To the contrary, the TTO may not 1 BY MRHOFFMAN:

2 useor spend adistrict funds without express 2 Q Sodoyou? You don't dispute that

3 authorization of that district. 3 statement, do you, Sir?

4 Doyoudisputethat statement? 4 A lamreadingit. | amsorry.

5 A ldonot 5 Q Sure, take your time.

6 Q Okay. Below the quotation, when it talks 6 A | would dispute it because every time a

7 about you not serving as a Trustee. 7 quarterly interest comes abott, it is the Treasurer

8 A |don'tseethat. 8 that distributes that to the districts. It does not

9 Q Afterthecitationto 1051LCS, 5/8-16, it 9 have any specific direction from the district, so |

10 reads. Instead, the Treasurer simply holds the funds 10 would disagree with that.

11 asan agent or custodian and dispersing them only in 11 Q Sothe--interms of the funds of the

12 accordance with a specific direction of the district. 12 district, sir, isn't it true that in the 2013 lawsuit

13 Simply by filing this lawsuit, the TTO concedes 13 the TTO filed alawsuit and sought declaratory relief
14 thispoint. The TTO seeks declaratory relief from the 14 from the Court because it recognized that it couldn't
15 Court because it recognizes that it cannot debit LT's 15 debit LT's fund balance without LT's permission?
16 fund balance without LT's permission. 16 Isn't that true?

17 Doyou dispute that finding of fact and 17 A Again, | wasn't there at the time of the

18 conclusion of law of the Court? 18 lawsuit, so | don't -- | was not privy to those

19 A | can hear Mr. Kaltenbach objecting. 19 discussions.

20 Q Idontthink heisgoing to save you from 20 THE COURT: Well, isn't also what you are

21 this. 21 describing, it is not adebit, it is credit, right?

22 MR. KALTENBACH: You know, Y our Honor, | would | 22 MR. HOFFMAN: No.

23 ask you to strike that comment. The commentary is 23 MR. GETTY: It says"disperses' in here.

24 unnecessary. 24 THE COURT: Isn't he describing allocating
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1 interest earned? Wouldn't that be a credit to the 1 Trustees passed on September 23, 2021, correct?
2 account? 2 A Correct. The Trustees actualy, | believe
3 MR. HOFFMAN: Y our Honor if | may. 3 took avotein either November or December of 2020, y
4 THE COURT: Yes. 4 and asked for an analysis of the interest income,
5 MR. HOFFMAN: That'swhat Mr. Getty spoketoas | 5 correct.
6 anexample. However, what the Court is talking about 6 Q Sol cango back to 202, but | don't think
7 hereisdebiting money from LT's account for its 7 the Court wants to hear the whole history of the
8 investment earnings claim as well as the other claims 8 world. So my question was not talking about 2020, and
9 that are brought in the case, right? So let mejust 9 | did not ask you about other proceedings, so | would
10 establish afoundation for that, right, if | could? 10 appreciate you're focusing on my question, instead.
11 THE COURT: All right. 11 Sir, again, my question isthis, did you do an
12 BY MR. HOFFMAN: 12 analysis of investment earnings and allocations to
13 Q So Mr. Getty, even though you weren't there 13 districts that became the benefit of -- that became
14 at thetime of thefiling of the lawsuit, you were 14 the basis upon which the TTO Trustee's on September
15 Treasurer at thetimethat LT filed, its second 15 23, 2021, passed a Resolution that would reallocate
16 amended complaint in the lawsuit in September of 2019; | 16 certain investment allocations?
17 isn't that true? 17 A And]| just want to expressthat | was
18 A Correct. 18 directed to by the Trustees. That was not anything
19 Q Right. And you're familiar with the claims 19 that | pulled out of thin air, but yes.
20 that the TTO brought in that case, yes? 20 Q | did not ask you --
21 A Correct. 21 MR. HOFFMAN: Y our Honor, | did not
22 Q Andoneof the -- and | can show you a copy 22 (indiscernible).
23 of the Complaint, but one of the things that you asked 23 THE COURT: He gaveyou an answer.
24 for wasthe Court's permission to debit LT's agency 24 BY MR HOFFMAN:
Page 131 Page 133
1 account in the amount on a specific number that was 1 Q Yes Theanswer isyes, correct? You did
2 about $1.5 million dollars reflecting over-allegations 2 theanalysis. It wasthe basis of the Resolution,
3 of investment earnings that the TTO had madeto LT 3 right? Yes?
4 from 1995 to 2012, correct? 4 A Correct.
5 A Correct. 5 Q Andyou are saying that you did it at the
6 Q Okay. Sol guessmy questionis, if the TTO 6 request of the Trustees?
7 intheprior lawsuit felt that it had to ask the Court 7 MR. KALTENBACH: Can | object?
8 for permission to debit LT's account for an over- 8 THE COURT: Hold on. What isyour objection, Mr.
9 alocation of investment earnings, why have you now 9 Kaltenbach?
10 decided that the TTO has the authority to debit LT's 10 MR. KALTENBACH: ASto lack of foundation for Mr.
11 fund balance for investment earning over-allegations 11 Getty knowing the basis of the Trustee votes.
12 unilaterally without permission of the Court? 12 THE COURT: Asto Mister -- well, no.
13 MR. KALTENBACH: And, Your Honor, | will object. | 13 MR. KALTENBACH: Itisalack of foundation. Mr.
14 | don't think the witness has testified that he 14 Getty doesn't know why the Trustees voted the way they
15 decided -- 15 voted. He can testify thisiswhat | presented to the
16 THE COURT: | think it assumes facts not in 16 Trustees, and thisis how he knows this.
17 evidence. | will sustain the objection. 17 THE COURT: Weéll, he testified that he was asked
18 MR. HOFFMAN: Okay. 18 to preparethisanaysis, right?
19 BY MR. HOFFMAN: 19 MR. KALTENBACH: Yes. Absolutely.
20 Q Sir, 1 am going to ask you this question in 20 THE COURT: That'sal hetestified to, so -- all
21 the context of the Resolution, so we will get there 21 right. Go ahead, Mr. Hoffman.
22 when | show you the Resolution. Sir, hereismy 22 MR. HOFFMAN: Y our Honor, the question was
23 question. You did an analysis on investment earnings 23 whether it was the basis for the Trustees' Resol ution.
24 that became the basis for a Resolution that the 24 |t employsthe exact same numbersthat Mr. Getty came
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1 upwith. | don't understand why counsel is objecting. 1 great. | could agree with what, you know, you said,
2 | wasn't asking what was in the minds of the Trustees. 2 but that agreement is limited in this scope. Inmy --
3 THE COURT: | agree, | agree. 3 Q Sowhat did the Court decide with respect to
4 MR. HOFFMAN: Thank you. So, hopefully, we can 4 the statute of limitations, in your understanding?
5 just not be detoured in that manner. 5 A Canyou give me acertain point to look at?
6 BY MR. HOFFMAN: 6 Again, thisissomething | defer to legal counsel.
7 Q | guessmy questionis, do you have any 7 THE COURT: You can testify about what you
8 understanding as the Treasurer why the TTO did not 8 understand the Court's ruling on the statute of
9 seek the Court's permission to debit LT's funds for 9 limitationsto be.
10 any over-alocation of investment earnings around the 10 BY MR. HOFFMAN:
11 September 2021 time period. 11 Q Mr. Getty, isn'tit true that --
12 MR. KALTENBACH: And, Your Honor, | will object | 12 THE COURT: Mr. Hofmann, you have a question
13 tothe extent the question isrequiring Mr. Getty to 13 pending. Do you want an answer?
14 reveal, you know, legal strategy discussed by Mr. 14 MR. HOFFMAN: Please.
15 Getty or the Trustees with their counsel. The why we 15 THE COURT: Mr. Getty, do you do have an answer?
16 filed the lawsuit or chose to do one thing or another, 16 MR. GETTY:: It was my understanding that the
17 1 think that does (indiscernible). 17 statute of limitations was for the initial claims that
18 THE COURT: | don't know that that was the 18 were brought in 2013, that they were limited in scope,
19 question. Can the Court reporter read back the 19 and that's what the limitations applied to.
20 question? 20 BY MR. HOFFMAN:
21 (WHEREUPON, record was 21 Q But you understood that the investment
22 read as requested.) 22 earnings claim that the TTO asserted in the 2013
23 BY THEWITNESS: 23 lawsuit, the Judge held that that claim was subject to
24 A TheTrustees| know at the time thought that 24 afive-year statute of limitations, correct?
Page 135 Page 137
1 they had the authority to do so. 1 A (Unresponsive).
2 Q Okay. So do you know why in the 2013 2 Q Yes, no, | don't know.
3 lawsuit, they sought the Court's permission to debit 3 A | do not know.
4 LT'saccount for investment earning -- an investment | 4 MR. KALTENBACH: (Indiscernible).
5 earnings claim and -- but did not go the same route 5 MR. HOFFMAN: Excuse me.
6 inrecent months with regard to an investment 6 THE COURT: Hold on, Mr. Hoffman. What's your
7 earnings issue? 7 objection, Mr. Kaltenbach?
8 A Well, the Trustees took Judge Esrig's Order 8 MR. KALTENBACH: It isargumentative when he
9 into consideration. He pretty much lays out, you 9 says, yes, no, | don't know.
10 know, what he felt would be afair and equitable 10 THE COURT: | will agree with that and just
11 interest alocation examination, and those guidelines | 11 admonish Mr. Hoffman. Let Mr. Getty answer the
12 werefollowed in my analysis. 12 question.
13 Q Okay. Now Judge Esrig also decided that in - | 13 MR. HOFFMAN: Okay. Fair enough.
14 regard to the investment earnings claimed the TTO, | 14 BY MR. HOFFMAN:
15 that afive-year statute of limitations applied to 15 Q Sir, would you look at page 32 of the Order,
16 that claim, correct? 16 please.
17 A Again, | amnot alawyer. | do not know when | 17 A Allright.
18 it comesto, you know, these types of questions. |1 do |18 Q Inthe second complete paragraph it says:
19 not know what was intended with the five-year statute | 19 The TTO filed this lawsuit on October 16, 2013.
20 of limitations because that is something | always 20 Therefore, asto any payment made on LT's behalf for
21 defer to our attorneys. 21 audit expenses, that wasitsfirst claim. Any credit
22 Q Didyou read the opinion, sir? 22 issuedto LT for accounting-related services. And
23 A 1 did. But whenit comesto an opinion of 23 thenit says. Any creditissued LT for investment
24 statute of limitations, my knowledge is not that 24 earnings on or before October 16, 2008. The TTO's
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1 claim, evenif otherwise viable, is barred by the 1 whether that was or was not different. So would you
2 dtatute of limitations. Do you see that? 2 ask Mr. Getty to stop interjecting that into so many
3 A ldo. 3 of hisanswers becauseit is--
4 Q So doesthis help you to remember that the 4 THE COURT: Wéll, I am going to ask him -- | am
5 Court held that the TTO's investment earnings claim 5 going to ask Mr. Getty if he would please answer the
6 was subject to the five-year statute of limitations? 6 question that's being asked. And to the extent that
7 MR. KALTENBACH: Your Honor, | will object. | 7 he, you know, provides an answer that's non-
8 don't think the witness testified he couldn't 8 responsive, the Court will strike the any non-
9 remember. Hewas testifying as his understanding. So 9 responsive part of the answer, okay?
10 | think Mr. Hoffman istrying to put wordsin his 10 MR. HOFFMAN: Okay.
11 mouth, rather than trying to refresh a recollection. 11 MR. GETTY: | apologize.
12 THE COURT: What was the question? How did you | 12 MR. HOFFMAN: Okay.
13 ask the question, Mr. Hoffman? 13 BY MR. HOFFMAN:
14 MR. HOFFMAN: Weéll, | referred Mr. Getty to the 14 Q So Mr. Getty, we have established that the
15 Court'sdecision, which is pretty clear. 15 Court for the claim that the TTO presented in the
16 THE COURT: | know. 16 prior lawsuit on investment earning claim, five-year
17 MR. HOFFMAN: | gave him the benefit of the 17 statute of limitations apply, correct?
18 doubt, and it seemed like he wasn't sure, did not 18 A Correct.
19 remember what the Judge decided. So | asked him if 19 Q They can only go back five years from the
20 theruling that | read helped him to remember what the | 20 date they filed the lawsuit, right?
21 Judge decided with respect to the investment earnings 21 A Correct.
22 claim. 22 Q Okay. Sotell mewhy your analysison
23 THE COURT: Okay. Doesthe part of the Order 23 investment earnings goes back to 1995 and did not go
24 that you just read refresh your recollection asto 24 back only five years?
Page 139 Page 141
1 what the Judge decided, Mr. Getty? 1 A Becausethat'swhat | wasinstructed to do
2 MR. GETTY: Yes, it ismy understanding was that 2 by the Trustees.
3 thecreditissued to LT for investment earnings, that 3 Q Okay. Soinfulfilling, did you ever
4 that was limited in scope and what was put in front of 4 responded the Trustees and say: Hey, what about this
5 Judge Esrig. 5 five-year issue from the Judge? Can | really go back
6 BY MR. HOFFMAN: 6 morethan five years? Did you ever ask that question
7 Q Okay. What was put before Judge Esrig? The 7 of any of the Trustees?
8 investment earnings claim was subject to afive-year 8 A Again, | am not the legal counsel, so | did
9 statute of limitations, according to the Judge, yes? 9 not (indiscernible).
10 A Right. Only the interest income related to 10 Q No, | did not ask whether you have alaw
11 District 204, that analysis did not take any other 11 degree. | asked whether you asked the Trustees a
12 districtsinto consideration. 12 question upon being given adirection to do anaysis
13 MR. HOFFMAN: | am not -- Y our Honor, | would -- | 13 about this -- if that had anything to do with afive-
14 THE COURT: Hedid not ask you about any other 14 year limitations. Did you ask the Trustees that
15 districts. 15 question when they gave you the assignment, or at any
16 MR. HOFFMAN: Hereisthe problem, Judge, and | | 16 subsequent time?
17 would ask that Y our Honor admonished the witness. He | 17 A | did not.
18 keeps-- what he'strying to do is he's trying to make 18 Q Okay. Why not? Wasthat a concern of yours
19 adistinction between the claim that the TTO presented | 19 in any way that you might only be able to go back five
20 inthelast case, and what they're doing now. 20 yearsbased on the Judge's order? |Isthat aconcern
21 And so we get that. We read all the papers; | 21 of yours?
22 getit. | don't need in every single answer to be 22 A | highlighted in the beginning of one of the
23 reminded by Mr. Getty that believes he did something 23 questions, itisnot evasive. The analysis started in
24 different. The Court isgoing to ultimately decide 24 2020 before this quarter, so thiswas not -- | would
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1 say when thefirst part of the analysis was done, this

2 paper did not exist.

3 THE COURT: What paper are we talking about? The
4 Order?

5 MR. GETTY: The Judge's Order.

6 THE COURT: Okay.

7 BY MR. HOFFMAN:

8 Q Right. But after the Judge's Order came

9 out, you read it, yes?

10 A ldid.
11 Q So, at that point, did you have any concerns
12 about whether you could go back more than five years

O©oOoO~NOUILAWNPE

Page 144

THE COURT: Go ahead, Mr. Hoffman.

MR. HOFFMAN: Thank you, Judge.

BY MR. HOFFMAN:

Q Now, I still need an answer to the question,
Mr. Getty, if you could, please. Do you remember the
guestion after all?

A | believeit was, did | have any --

Q Here, let mejust makeit faster. After you
read the Judge's opinion which said that the TTO's

investment earnings claim was subject to afive-year
statute of limitations, did you have any concerns
about whether the analysis you were doing for the

13 inyour analysis of investment earnings? 13 Trustees, separately, whether that could properly go
14 A We sought legal counsel. 14 back more than five years?
15 Q | did not ask you that. | asked if you had 15 A | sought, again, legal counsel in the
16 any concerns after reading this Order about whether 16 Judge'sruling, if | can go forward with it. It
17 you could properly go back more than 5 years and 17 wasn't that specific thing; it was in the Judge's
18 looking at investment earnings and doing theanalysis | 18 Order. | do not remember specifically discussing this
19 that the Trustees ask you to do? 19 matter.
20 MR. GETTY: Judge, | can hear Mr. Kaltenbach 20 Q Sotheanaysisthat you did outside of the
21 objecting. 21 lawsuit, it isyour belief that it was proper for you
22 MR. KALTENBACH: | am sorry. | amsorry. | will |22 to go all the way back to 1995 and looking at
23 just keep off mute and be quiet. Y our Honor, | will 23 investment earnings, correct?
24 object. | do think at this point we are well into the 24 A Again, the Trustees asked me to, and |
Page 143 Page 145
1 meritsof this case, beyond the scope of a preliminary 1 (indiscernible).
2 injunction hearing. 2 MR. HOFFMAN: | didn't ask you what the Trustees
3 Well, why did he go back five years versus no 3 askyou. | didn't ask you what you did. Patrick,
4 yearsversus twenty years, what does that have to do 4 would you be kind enough to read my question back?
5 with the preliminary injunction? 5 And sir, would you answer my question, please.
6 THE COURT: WEéll, | mean, we're talking about all 6 (WHEREUPON, record was
7 four elements of the preliminary injunction, right? 7 read as requested.)
8 And so doesn't he have to prove alikelihood of 8 BY THE WITNESS:
9 success on the merits? Isthat what thisis going 9 A Yeah, | believeit is proper because that's
10 towards, Mr. Hoffman? 10 what was asked of me by the Trustees.
11 MR. HOFFMAN: Yes, exactly. 11 Q Okay. Now, would you turn to page 34 or the
12 THE COURT: Okay, overruled. Go ahead. Mr. 12 Order, please.
13 Kaltenbach, you are welcomed to waive argument on 13 A lamon34.
14 those two issues or, you know, agree that those two 14 Q Okay. Okay, thefirst full paragraph begins
15 elements have been established for the purpose of 15 with "the Court finds'. and we're in the section that
16 hearing, an evidentiary hearing. But if you want to 16 discusses latches and the diligence of the Trustees
17 do that, he's going to be able to ask questions. 17 with respect to the claims in the lawsuit.
18 MR. KALTENBACH: Your Honor, we're not -- | think | 18 Do you have any understanding of what the latches
19 Mr. Quinlan said this earlier, we don't want to waive 19 defensethat LT asserted was?
20 anything. 20 A | donot.
21  THE COURT: All right. 21 Q Okay. And so, it does say here, it talks
22 MR. KALTENBACH: | thought weweregoingtotry |22 about how far the claimswent back, and it talks about
23 to focus on the other two, but | will get out of the 23 theinvestment earnings claim dating back to 1995,
24 way. 24 correct? Do you seethat?
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1 A The second paragraph, second or third 1 I thinkitiskind of awhen do you stop feeding

2 sentence? 2 (indiscernible).

3 Q Thefirst full paragraph, seethat? 3 THE COURT: | overruled the objection. If Mr.

4 A Right. | do. 4 Getty disagrees, he can disagree on the record. Go

5 Q Andthenit saysin the middle of the 5 ahead, Mr. Getty. What was the question, Mr. Hoffman?
6 paragraph, it says, asto dl the claims, there was 6 BY MR. HOFFMAN:

7 concrete evidence of missing documents, dead 7 Q Mr. Getty, remember we looked at the Court's

8 witnesses, and faded and untrustworthy memories, key | 8 analysis of the investment earnings claim and the

9 factual issuesrelating to all three claims are 9 Court said it cannot be disputed that analysis of the
10 obscured by time. Penalty has demonstrated actual 10 TTO'sclamishampered by the absence of source
11 prejudice in defending all three claims due to the 11 documents; do you remember that?
12 absence of evidence. 12 A |do.
13 Do you dispute the Judge's findings in this 13 Q And the Court went on to say the TTO
14 respect? 14 concedes, there is no way to know, precisely, how much
15 A Some of these words, | do not understandthe | 15 investment incomeisearned in any year. Remember
16 legal definition. So and it says actual prejudice, | 16 that finding? And you did not dispute that, correct?

17 donot know. | agreethat the Judge said it. Again, 17 A | didnot.

18 | don't know the interpretation, so | just want to -- 18 Q And you understand that source documents

19 Q Putting aside then, fair enough. Putting 19 mean bank statements, investment account activities.
20 asidethelast sentence. And just the part about 20 Something that specifically identifies and documents
21 concrete evidence of missing documents, dead 21 theinterest earned, right? Y ou understand what

22 witnesses, faded and untrustworthy memories, and key | 22 source documents are, don't you, as the Judge used

23 factual issuesrelating to al three clamsbeing 23 that term?

24 obscured by time. Do you dispute that finding of the | 24 A | do understand the term source documents.

Page 147 Page 149

1 Court? 1 Q Yeah, andisn'tittruethat in referring to

2 A No. 2 source documents, were talking about bank statements

3 Q Inlight of thisfinding, then why did you 3 and the like; something that actually verifiesthe

4 think it was proper for your analysis to go back to 4 earnings?

5 1995in looking at investment earnings? 5 Q Wadll, again, the Court -- the litigation

6 A Because all of the documents were mostly 6 that preceded this that talked about interestsin

7 there, we had all of the interest all ocations that 7 total. Again, my analysisdid not look at the

8 were on the books, and | believe here the Judgeis 8 original source documents of the interest that was

9 gpeaking to the interests that was generated over that 9 earned. My analysis simply looked at the amount of

10 time period, as awhole. 10 interest that was allocated amongst the member

11 So | agree with the Judge, but also the analysis 11 districtsto seeif that wasfair and equitable.

12 | performed, | would say that, you know, dead 12 So the source documents that | looked at would be
13 witnesses and faded untrustworthy memories did not 13 the general ledger, which was the source document for
14 factor into my analysis. 14 alot of, you know, pieces of evidence that were

15 Q Isn'tittruethat your analysisis based 15 produced by both sides. So again, my source documents
16 solely onthe TTO'sinterna records and not source 16 werejust the general ledger of the TTO.

17 documents? 17 Q Andthat'sanall internal TT -- strike

18 MR. GETTY: Again, Barry, you are on mute. 18 that.

19 MR. KALTENBACH: | object, Your Honor. | think it | 19 Your analysisis based entirely on TTO'sinternal

20 isaleading question. It assumesthat the TTO is 20 records, correct?

21 internal records are not source documents. 21 A Itisthe general ledger of the Treasurer's

22 THE COURT: He can ask leading questions, can't 22 office, and that general ledger would have been

23 he? 23 audited by, you know, 13 different -- or now there are
24 MR. KALTENBACH: | think itismisleading because | 24 alot of different auditing firms, but al of those
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1 general ledgers undergo an annual audit at the end of 1 forensic audit in the 2012-2013 time period given that
2 eachyear 2 your analysis goes all the way back to 19957
3 MR. HOFFMAN: Moveto strike the answer asnon- | 3 A Weéll, | do not know the legal definition of
4 responsive. 4 defalcation. So | don't know what that word means
5 THE COURT: How it is non-responsive? 5 whenitistiedtoforensic audit. Sol don't know if
6 MR. HOFFMAN: What heistryingtodoisheis 6 | cangiveyou--if | have adefinition, I will try
7 not -- | asked him whether (indiscernible). 7 tounderstand how my analysis differed.
8 THE COURT: (Indiscernible). 8 Q Didl usetheword defacation in my
9 MR. HOFFMAN: Based on internal records. 9 question?
10 THE COURT: Right. 10 A Itishereand you're asking me for my
11 MR. HOFFMAN: Now, what heistryingtosay is |11 interpretation based on this sentence on how it
12 theinternal records are great (indiscernible). 12 differed from mine. And again, | amjust --if | can
13 THE COURT: (Indiscernible), al right. | will 13 just know the definition.
14 sustain your objection and | will strike the part of 14 Q Don't you know that Healy defalcation --sir,
15 the answer that is nonresponsive. 15 | will be glad to help you with that. Healy stole
16 MR. HOFFMAN: Again, Mr. Getty, pleasefocuson | 16 over amillion dollars of school district funds when
17 my question. 17 hewasthe Treasurer of the TTO. Yes?
18 BY MR. HOFFMAN: 18 A | doknow that.
19 Q Your analysis of investment earningsis 19 Q And hewent to prison?
20 based solely oninterna records of the TTO, correct? 20 A | do know that.
21 A Correct. 21 Q Okay. Sol think we can al agree, that's
22 Q Now, do you remember that one of the grounds | 22 what the Judgeis referring to, but that wasn't my
23 that Judge Esrig relied -- | am sorry, | heard some 23 question. My question was the Judge rejected the
24 background -- was there an objection? 24 TTO'sinvestment earnings claim asserting the lawsuit
Page 151 Page 153
1 Sir, do you recall that one of the grounds that 1 in part because the Trustees had refused to perform a
2 Judge Esrigrelied onin rejecting the TTO's 2 forensic audit in 2012 and 2013.
3 investment earnings claimswasthat in the 2012-2013 | 3 And my question to you is why then do you think
4 time period, the Trustees failed to conduct aforensic | 4 it was appropriate to go back in your analysisto
5 audit after they learned about all the problemswitha | 5 1995, given the Judge's identification of the problem
6 Treasurer Healy; do you recall that? 6 with no forensic audit?
7 A I don't. | know aforensic audit was 7 A And | don't know if | -- | don't have an
8 mentioned, | don't know where it was mentioned. 8 opiniononit.
9 Q Okay. Would you look at the bottom of page | 9 Q Okay. Would you turn to page 37, please,
10 34. 10 and we are ailmost done with the Order; | just have a
11 A Yes 11 very small number -- | just have two more points here.
12 Q Andit says, the very last four words: As 12 Andthen | noticeit istwo o'clock, so maybe | will
13 to the investment, and then turn it to the next page, 13 just finish up with this, Y our Honor, and we will
14 earnings credits, the C finds the Trustees lack 14 bresk for your two o'clock meeting.
15 diligence when they failed to conduct aforensic audit | 15 THE COURT: | set that meeting for another day,
16 after learning of Healy's defalcation and the 16 so we can keep going.
17 possibility of over-allocations; do you see that? 17 MR. HOFFMAN: Oh, well thank you.
18 A |do. 18 THE COURT: Let me get to where we are, hold on.
19 Q Okay, and that's a problem the Judge 19 BY MR. HOFFMAN:
20 identified with the investment earnings' claim that 20 Q Mr. Getty, we are on page 37 of the Order.
21 theTTO presented in the lawsuit, right? 21 A | amthere.
22 A If helisted it here, yes. 22 Q Itsaysinthefinal paragraph on this page,
23 Q So how then does your analysis overcome that | 23 it says asit was discussed above for cash flow
24 problem of thefailure of the TTO to conduct a 24 purposes, the TTO maintains operating accounts for the
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1 member districts against which at the direction of and | 1 the General Assembly and signed by the Governor that

2 with the approval of the respective district, checks 2 alowed LT to withdraw from the TTO once the 2013

3 arewritten for the payment of bills. Theremainder | 3 lawsuit was done and over with, correct?

4 of thedistrict's funds are pooled an investment 4 A Correct.

5 account which is made up of subaccounts for the 5 Q Okay. Andyou're aware, sir, that LT passed

6 variousinvestments. 6 aResolution on June 20 -- in late June, | believe,

7 Asto the pools funds, each district hasa 7 June 25 of 2021, withdrawing from the TTO under this

8 precise account balance. Do you see that? 8 dtatute, correct?

9 A | do. 9 A Again, | am also unsure of the date, but |
10 Q Okay. And do you dispute any of those 10 know what you are speaking to, yes.
11 findings? 11  Q Okay. Andjust sowere on the same page,
12 A | donot. 12 doesthe TTO agreethat LT lawfully withdrew from the
13 Q Sofor each district, asyou are Treasurer 13 TTO effective July 1, 20217
14 within the pooled funds, each district had and 14 MR. KALTENBACH: Y our Honor, again, Mr. Hoffman
15 continues to have a precise account balance, correct? | 15 isasking for alegal opinionin how he phrased that.

16 A That precise account balance, in hindsight, 16 MR. HOFFMAN: Wéll, Your Honar, | think | am

17 itisprecise. 17 entitled to ask him that because heis-- as|

18 Q Okay. 18 understand it, heisthe Treasurer to sign and charged

19 A | would not be preparing today each 19 with the responsibility of enacting this statute and
20 district's account balance, so yes. 20 doing what needs to be done upon LT'swithdrawal. And
21 Q Now, page 38, please, first full paragraph 21 | just want to know whether he's aware asthe TTO's

22 beginning with "not all". Do you see whereit says: |22 head full-time employee --

23 Not all investment incomeisalocated quarterly to |23~ THE COURT: WEell, what about this, do you have

24 thedistrict's "best practices’, requiresthe TTO to 24 any reason to think that the withdrawal by LT didn't

Page 155 Page 157

1 hold abalance of unallocated income to account for 1 follow the statute. Isthat afair question?

2 market fluctuations and errors and allocation. Do you 2 MR. HOFFMAN: Yes, sure.

3 dispute thisfinding? 3 MR. KALTENBACH: | am fine with that, Y our Honor.
4 A | donot. 4 THE COURT: All right, Mr. Getty, can you answer

5 Q Okay. Andthenit says. These unallocated 5 that question?

6 balances belong to the districtsin amounts equal to 6 MR. GETTY: | have no reason to believe that it

7 their respective prorated shares but have not been 7 was unlawful.

8 formally credited to the districts on the TTO's books 8 BY MR. HOFFMAN:

9 andrecords. Do you dispute that finding in any way? 9 Q Okay. Soasfar asyou know, the TTO was

10 A | donot. 10 not contesting LT's action to withdraw from the TTO as
11 Q All right, so that takes care for now, 11 of July 1, 2021, correct?

12 unless we have to go back to it, of the Order, and | 12 A Correct.

13 would like to turn to Exhibit B of the Complaint. And |13 Q Okay. See, some of my questions are really

14 for those following along on the Complaint itself, 14 easy. Solet'stakealook at page 3 of the Act,

15 that begins on page 61 of the PDF. 15 whichis page 63 of the PDF document, which hasthe
16 And Mr. Getty, would you be kind enough to tell 16 underlined section, a big, underlined paragraph,

17 mewhen you're there? 17 right? Anditisfair to say thisisthe paragraph

18 A | amthere. 18 that talks about what happensif and when LT withdraws
19 Q Okay. Whileyou may not have seenitin 19 fromthe TTO, correct?

20 this particular form, am | correct that you have seen 20 A Correct.

21 this School Code Amendment, which is Public Act 100- | 21 Q Okay. Soitsaysherein-- it hasaseries

22 0921. 22 of numbered paragraphs about what's supposed to

23 A Correct, | am familiar. 23 happen. Do you see those, they are numbered? They
24 Q Okay. Andthisisthe law passed in 2018 by 24 are not numbered paragraphs, they are numbered
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1 sections or parts of sentences, but there is number 1 BY MR. HOFFMAN:
2 one, number two, and number three in parentheses; do | 2 Q Okay, paragraph number 2 says: That all
3 you seethose? 3 books and records of the Trustees of Schools, and then
4 A | seethose. 4 it saysall money, securities, loanable funds and
5 Q Okay. Soinnumber onesays. The Trustees | 5 other assetsrelating to the school business and
6 of schoolsinthe Township, that'sthe TTO, right? 6 affairs of the school districts shall be transferred
7 A Correct. 7 and delivered to the School Board allowing for a
8 Q Okay. Shal nolonger have or exercise any 8 reasonable period of time not to exceed 90 days to
9 powers or duties with respect to the school district 9 liquidate any pooled investments. Do you see that?
10 or with respect to the school business operationsor | 10 A | seethat.
11 assets of the school district; do you see that? 11 Q Isntwhat thisissaying hereisthat if
12 A | seeit. 12 there are investments that have to be liquidated from
13 Q Okay. Andthat would be effective asof the | 13 the investment pool in order to pay LT, you have 90
14 withdrawal on July 2, 2021, correct? 14 daysto liquidate those investments. But if the
15 A Correct. 15 investments are liquid, they need to be provided to
16 Q Okay. Soquestionis, and if | kind of 16 LT.
17 shortened that up alittle bit, it saysin part the 17 A No, | disagree. | think it is90 daysto
18 TTO shall no longer have or exercise any powersor | 18 liquidate from the Treasurer's office pooled
19 duties with respect to the assets of the school 19 investments.
20 district, right? I've read part of that sentence. 20 Q It says 90 daysto liquidate any pool
21 Yes, do you seethat? 21 investments, correct?
22 A Yes 22 A Correct, which would include the Treasurer's
23 Q Okay. Sowhy didthe TTO hold onto the 23 office pooal.
24 assetsof LT, in part, after July 1, 20217 24 Q Okay. The $6 million dollars that you put
Page 159 Page 161
1 A Well, on July 1, we don't have bank 1 into the two bank accounts that are at issue here,
2 statements, we don't have alot of the information 2 well actualy, you know what, we will get to that. |
3 that helpsreconcile al of the books and records and 3 amgoing to lay a better foundation that. We will
4 the general ledger to get to that precise amount of 4 ook at your transmittal letter and we will talk about
5 what a school district would -- their position of the 5 that then.
6 total pooled investments. 6 And then number three, it just saysthat all, you
7  So, youknow, it is something, like | said 7 know, buildings and real property, that all gets
8 before, in hindsight, it is precise. In the moment, 8 transferred, LT, effective upon their withdrawal,
9 you do not know. 9 correct? | am paraphrasing.
10 Q Okay. And how long doesit take for bank 10 A Yes
11 statementstoroll in? 11 Q Okay. All right. So what was your
12 A ltdiffers. Obvioudly, with the total 12 understanding of what you were supposed to do with
13 pooled investments, those can take about 10 days. And | 13 respect to LT's money under part two of this
14 then we have others, if it hasto do with bank 14 provision?
15 statements that -- account analysis statements, you 15 A That investments would have to be converted
16 know, sometimes those can take anywhere from 30to 45| 16 to cash, and also the 204 position within the
17 daysfor the analysis statements. 17 Treasurer's office pooled portfolio would have to be
18 Q Butthe-- you have already told me earlier 18 determined along with the other twelve member
19 that the TTO maintains a precise balance for each 19 districts because they al own a percentage of the
20 school district, as the Judge found, right? 20 total pool that's held in the Treasurer's office.
21 A Hindsight. 21 So not only is 204's position need to be
22 Q You arefreezing up. 22 reconciled, but al of our member districts need to be
23 MR. KALTENBACH: Yeah, heisfrozenon mineas| 23 reconciled.
24 well. | think he's back now. 24 Q Wheredoesit say that in paragraph 2?
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1 A Waéll, that's 90 daysto liquidate the pooled 1 Thisisadocument that was admitted into evidence,
2 investments. 2 also adocument that is available on TTO's website.
3 Q Soinyour mind, 90 daysto liquidate any 3 THE COURT: Isthisin your group of exhibits,
4 pulled investments getsinto awhole big analysis 4 Mr. Hoffman?
5 involving all the other districts, and what 5 MR. HOFFMAN: Itisnot and that's why | am using
6 percentages people own, and in what investments, 6 the screen share function.
7 correct? People, meaning the districts? 7 THE COURT: Okay.
8 A Correct. Andtypically -- 8 BY MR. HOFFMAN:
9 Q Andyou will agree -- you will agree with me 9 Q Sol have pulled up page 14 of this report,
10 that that position is not expressy stated in this 10 whichisactualy page 18 of the PDF document.
11 statute? Thisissomething you'reinferring from the 11 And Mr. Getty, do you recall this? Well, you are
12 statute, correct? 12 the Treasurer, obviously, you're familiar with the
13 A Correct. It's also what we do 13 audit of the TTO, yes?
14 (indiscernible) receive adistrict audit 14 A Correct.
15 communication, and in that district audit 15 Q Okay. And you are familiar with this
16 communication, it provides a percentage of their 16 particular fund, which isthe audited report or
17 ownership of the total pooled investments for the 17 statement for the pooled investment account that's
18 Treasurer'soffice. And so every year we provide that 18 called the agency fund, right?
19 to the member districts and that correlatesto the 19 A Correct.
20 cash balance of the agency fund. 20 Q Okay. And so as of June 30 --
21 MR. HOFFMAN: move to strike the answer after the | 21 THE COURT: Excuse me. Isthe agency fund what
22 word correct as hon-responsive and a narrative answer. | 22 you talked about earlier, the -- you had a name for
23 THE COURT: WEéll, on my screen at least part of 23 it, Mr. Hoffman?
24 the answer was cut off. So let's strike the whole 24 MR. HOFFMAN: Y eah, the agency fund is the pooled
Page 163 Page 165
1 answer because | did not hear dl of it, and let's ask 1 investment. Thisistheinvestment pool.
2 Mr. Hoffman to re-ask the question, and Mr. Getty, 2  THECOURT: Isthisthe, like, kind of side or
3 you'll be able to respond, okay, to the question 3 what did you call it? hold on, let melook at my
4 that's being asked. 4 notes. Oh, therainy day fund. Isthat the same
5 BY MR. HOFFMAN: 5 thing?
6 Q The specific question, sir, isyou will 6 MR. HOFFMAN: Okay. So, Your Honor, if you look
7 agree with me that your explanation of how the 7 at theliability section and you see: Due to Township
8 percentage ownership of LT and the other districts 8 districts, al of the districtswithinthe TTO are
9 needsto be evaluated and examined in the context of | 9 listed, and the very last line before the dark line
10 providing money to LT. None of that is expressly 10 thereit says. Undistributed investment activity, see
11 stated in this statute, that's something you're 11 NoteC.
12 inferring from this phrase: 90 daysto liquidate any 12 THE COURT: Got it, okay, dl right.
13 pooled investments, correct? 13 MR. HOFFMAN: That's the unallocated amount.
14 A Yes 14 It'sthere are obviously certain complications
15 Q Okay. Thank you. Now, | am goingto show |15 involvingit, but thisis -- that'sthe line item, the
16 you, sir, -- and | am going to use the screen share 16 $7 million dollar amount that | was talking about.
17 function, Your Honor. And |l amgoingtopullupa |17  THE COURT: Got it, okay, thank you.
18 document marked in evidence at the trial, which isthe | 18 MR. HOFFMAN: All right.
19 TTO'saudit statement for the year ending June 30, 19 BY MR. HOFFMAN:
20 2020, asthis Court, | think, has gathered off the 20 Q Okay, Mr. Getty, you're familiar with this
21 fiscal year for the TTO, aswell as the school 21 statement, correct?
22 districts, ends at the end of June, you know, similar |22 A Correct.
23 to when their school year ends. 23 Q And so at the time, June 30, 2020, the
24 So they're not operating on a calendar basis. 24 pooled investment fund or agency fund had just about
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1 $222 million dollarsinit, correct? 1 inthe Complaint or any argument made in the
2 A It would not have that amount of cashin it, 2 preliminary injunction.
3 no. 3 THE COURT: All right, | was curious to know, Mr.
4 Q It had avalue of $222 million dollars, 4 Hoffman, how thisfits into the injunction hearing?
5 approximately, yes? 5 MR. HOFFMAN: Well, | don't know how it fitsin.
6 A | would say approximately that $3.5, that 6 The witness brought it up.
7 asset, that would be a due to/due from. | wouldn't 7 THE COURT: All right, but that doesn't mean you
8 incorporate that value because that was the -- that 8 havetofollow that trail, right?
9 $3.578 -- 878, that amount was you know being 9 MR. HOFFMAN: Okay. We will come back to that in
10 litigated. That involves money that was not received | 10 hisdeposition. That's fine.
11 from District 204, in the past. And so, technically, 11 BY MR. HOFFMAN:
12 that's an asset on the books, but we believe it more 12 Q Solet'sgototheliability section, sir.
13 tobealiability. And then the-- 13 Each of the districts has a specific balance for their
14 Q No, thisismoney -- let's talk about that 14 agency account here, correct?
15 advancesto Township School Treasurer, aslong asyou | 15 A Correct.
16 brought it up. | wasn't going to ask questions about 16 Q Andthe $7,005,702 is not alocated to any
17 it, but now | will. Thiswas an amount of money that | 17 particular school district, correct?
18 essentialy the Treasurer loaned to its office from 18 A Correct. Thatisunrealized gains.
19 school district funds, correct? 19 Q Right. And doesthis, inwhole or in part,
20 A No. 20 reflect theinvestment income that the TTO receives
21 Q (Indiscernible), yes? 21 but does not dlocate in full to all districts as
22 A No, it was not. 22 Judge Esrig found?
23 Q Youareclaiming that thisis a shortfall 23 A For thisyear, | would say $100,000,
24 because LT owed the TTO money for various claimsit | 24 roughly; approximately $100,000 of that $7 million
Page 167 Page 169
1 brought in the last lawsuit, right? 1 would have been investment income that was not
2 A Related to pro rata. 2 allocated.
3 Q Right, the pro rata expense claim. 3 Q I didn'trestrictitto thisyear, sir.
4 A Correct. 4 Answer the question. (Indiscernible).
5 Q And on the pro rata expense claim during the 5 A (Indiscernible) to the number in front of
6 Healy era, that wastied up in a dispute as to whether 6 us.
7 there was an agreement by the TTO to fund certain 7 Q Now, answer the question without -- so
8 business expensesthat LT incurred, correct? 8 you're saying that the $7,005,702 figure, what is it
9 A Correct. 9 asof June 30, 20217
10 Q And on that issue, which isamultimillion 10 A Our audit isnot done, but | believe it will
11 dollarissue, the TTO lost, and LT won? Y es? 11 belower in value than this. That isamarket value
12 A (Nonresponsive). 12 of the securities (indiscernible)
13 Q | amnot trying to gloat about it. | am 13 Q About how much? Ballpark me, please?
14 just saying, that's what happened, yes? 14 A | saw arough draft, briefly, and | believe
15 A | would say the other school districts lost 15 that number was around 5. But again, this hasn't been
16 and LT won, correct. 16 through technical review, so --
17 Q TheTTO recovered zero on its pro rata 17 Q | amnot going to hold you to a specific
18 expense claim for the Healy era, correct? 18 number, sir. | just want your cooperation with that
19 A Correct. 19 edtimate. Soisany part of that amount unallocated
20 Q Okay. Solet meask you this, in light of 20 investment earnings that are due to the districts, but
21 that loss, what hasthe TTO done with the advancesto | 21 have not yet been allocated?
22 Township School Treasurer line item? 22 MR. KALTENBACH: WEell, Your Honor, | object. |
23 MR. KALTENBACH: Your Honor, | would object. | 23 think Mr. Getty just answered it and Mr. Hoffman took
24 Thisaswell beyond the scope of any alegation made | 24 objection with the answer. So if he'stalking about
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1 any part of that $7 million, Mr. Getty just answered 1 approximately, for 2021 is money that belongs to the
2 that. 2 districts, but has not yet been allocated to them?
3 MR. HOFFMAN: The $5 million. No, | didn'tget | 3 MR. KALTENBACH: And | will, again, Y our Honor, |
4 an answer to that. 4 will object, it has been asked and answered. This
5 THE COURT: All right, yes, | will overrule the 5 will be, | think --
6 objection. Go ahead, Mr. Getty. 6  THE COURT: It hasn't been answered. Overruled.
7 MR. GETTY: It's $80,000 of undistributed 7 Go ahead, Mr. Getty.
8 investment (indiscernible) 2021. 8 MR. GETTY: No, that is the $80,000 number that
9 BY MR. HOFFMAN: 9 Isaditearlier.
10 Q Butthat's 2021, | want to know about prior 10 BY MR. HOFFMAN:
11 yearsbecausein each of theprior yearsastheJudge |11 Q So what does the $4,920,000 approximate
12 found, the TTO did not distribute the investment 12 difference represent?
13 earningsin full. So don't restrict your answer to 13 A Themarket value of the securities held in
14 2021, please. 14 the Treasurer's office pool on June 30th, 2021. And
15 MR. KALTENBACH: Your Honor, | amgoingto |15 thiscase, that's $7 million dollars, | would say 99
16 object, relevance. | am aso going to object to Mr. 16 percent of it is the market value of the securities
17 Hoffman characterizing thingsin question that asthe | 17 held on June 30th, 2020.
18 Judgefound. | don't think that is proper. It 18 Q Somy questionis, what happened to the
19 assumesthat that's what the Judge found. TheJudge |19 money that year, after year, after year, the TTO was
20 found what he found. 20 putting in this rainy day fund? What happened to it
21 THE COURT: All right, rephrase the question, Mr. | 21 and why hasn't LT been paid for its share of those
22 Hoffman. Mr. Getty, pay attention and answer the 22 fundsfor al of those years?
23 question that's being asked. 23 MR. KALTENBACH: Y our Honor, first of all | will
24 BY MR. HOFFMAN: 24 object. | don't think thisis part of the Complaint.
Page 171 Page 173
1 Q My question is, | am not restricting my 1 Second, Mr. Getty never -- there's no testimony from
2 question to investment. The TTO did not pay the 2 the witness or anyone other than Mr. Hoffman that this
3 district's ahundred percent of their investment 3 wascdled (indiscernible) by anyone other than Mr.
4 earnings for the entire time you were Treasurer, and 4 Hoffman.
5 at least some of the time that Susan Berkheimer was 5 THE COURT: That it waswhat? You cut out. That
6 the Treasurer before you, correct? 6 itwaswhat? Mr. Katenbach?
7 A Correct. Thereisawaysasmal 7 MR. KALTENBACH: I'm sorry, am | till --
8 unallocated number. 8 THE COURT: You'reon, go ahead.
9 Q Right. And so that unallocated number 9 MR. KALTENBACH: Okay. Your Honor, first of all,
10 existed in 2021, 2020, 2019, 2018, and going back, 10 | believeit goeswell beyond the allegationsin the
11 correct? 11 Complaint and the preliminary injunction hearing. But
12 A Eachyear, but it doesn't build on itself 12 second of al, there has been no testimony by this
13 (indiscernible) why you are insinuating. 13 witness. The only onewho's called it the rainy day
14 Q My question, I'm not insinuating anything. 14 fundisMr. Hoffman. | am objecting to Mr. Hoffman,
15 My questionis, you said you expect on an approximate | 15 you know, using that term in his questioning. | think
16 basis, the undistributed investment activity for 2021 16 it'san improper question. It's assuming testimony
17 to be about $5 million dollars. 17 that's never been made by other than Mr. Hoffman.
18 And | asked you a question as to what portion of 18 THE COURT: Did you use the word "rainy day fund"
19 that money is unallocated investment income that 19 inyour question, Mr. Hoffman?
20 belongsto thedistricts? Andtheanswer | got hadto | 20 MR. HOFFMAN: | did. I think it'san
21 dojust with 2021, so | want to clarify I'm not 21 exceptionally petty objection because --
22 restricting it to 2021. 22 THE COURT: All right, all right.
23 I'm asking you what portion of the $5 million 23 MR. HOFFMAN: Look, it is something. You have to
24 dollar undistributed investment activity, 24 refer toit as something. And the Court, we aready
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1 went through the Court on Page 38, talked about best 1 statements, | asked you what it represents.
2 practices, requiresthe TTO to hold the balance of 2 A The other money that the other --
3 unallocated income to account for market fluctuations 3 Q Okay, what if there's other --
4 and errorsin allocation. 4 A (Indiscernible).
5 THE COURT: Wall, let'scall it unallocated 5 Q What does the other money mean? What isit?
6 income, okay? 6 A That isthe market value of the securities
7 MR. HOFFMAN: Right. 7 at the end of the closing bell on 6/30. And that is
8  THECOURT: Solet'slook at aterm of ARC, we 8 reported each year. Some years, it isanegative
9 can cal it undistributed or unallocated income, does 9 amount. Other yearsit's apositive amount. And so
10 everybody understand what that word means? 10 that always fluctuates.
11 MR. KALTENBACH: Y our Honor, may | suggest that | 11 If you were to take the ending bell on 7/1, that
12 wejust call it what it is called on the financial 12 number would change. So it's the market fluctuations
13 statement? 13 inthevalues of the securities held.
14  THE COURT: Yeah, undistributed investment 14 Q Okay. All right, sir, | appreciate that.
15 activity, | don't know, isthat afair? 15 And so going back to our -- I'm sorry, going back to
16 MR. HOFFMAN: Y our Honor, that's -- there's a 16 where we were on our chart. So for Lyons Township
17 problem with that, which is the problem with that is 17 High School, as of June 30, 2020, the amount of money
18 it used to be called on hisfinancial statement 18 that LT had as of that time was $43.547,899, correct?
19 unalocated investment income. They changed it. 19 A Correct.
20 Theresareason forit. It's complicated, I'm not 20 Q Okay. And that's not a percentage of
21 goingto get into al that. But the point isthe 21 anything, that's a precise amount of money, right?
22 Judge made a specific finding that this witness didn't 22 A Correct.
23 dispute, that there was unallocated income year-to- 23 Q Okay. Now, if you were to take money from
24 year-to-year, and my question to Mr. Getty is-- 24 LT'sfund balance, this $43 million figure, right, and
Page 175 Page 177
1 THE COURT: Weéll, hold on, hold on, let's all get 1 you wereto transfer that money to the agency account
2 onthe same page. We are going to call it from now 2 of District 109, which isthat $37 million dollar
3 on, asaterm of ARC unallocated income. Isthat fair? | 3 figureright aboveit, do you see that?
4 MR. HOFFMAN: Yes. 4 A Okay.
5 THE COURT: Does everybody, including you, Mr. | 5 Q Okay. Soif you took amillion dollars off
6 Getty, understand what | mean when | say unalocated | 6 of this $43 million and you put it -- that LT has, and
7 income? that's a specific term that we're going to use 7 youput it in District 109's account, instead of $38
8 with regard to this particular pool of money, okay? 8 million, they'd have about $39 million; do you see
9 MR. GETTY: | do. 9 that?
10 THE COURT: Go ahead and ask you question, Mr. | 10 A | seethat.
11 Hoffman. 11 Q Okay. If you madejournal entries
12 BY MR. HOFFMAN: 12 reflecting that million dollar transfer, the million
13 Q Sothequestionis, what happened to the 13 dollars would then become District 109's money,
14 year-to-year-to-year unallocated income? How muchis| 14 wouldn't it?
15 it, and how muchis LT's share as of July 1, 2020? 15 MR. KALTENBACH: I'm going to object to the
16 Andif you can only approximate, please do so. 16 extent it's asking for the witness to make alegal
17 A 1t's$80,000, approximately $80,000. 17 conclusion.
18 Q LT'sshareor total? 18 THE COURT: Yeah, I'm going to sustain the
19 A No, total. 19 objection.
20 Q Sotell me what the remaining amount of that 20 MR. HOFFMAN: Okay.
21 $5 million dollar figure you talked about represents? 21 BY MR. HOFFMAN:
22 A Soagain, it'sour audit statements. So 22 Q Sir, if you transferred amillion dollars from
23 this-- 23 LT'sagency account fund balance, which as of this
24 Q | didn't ask you if it was on your audit 24 time was about $43 million, and you put that million
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1 dollarsand in District 109's account. So instead of 1 Q Arethereany fundsof LT held at the TTO

2 $38, it was about $39 million. Who asthe Treasurer, 2 that you believe you have the authority to remove from
3 would you say, would be the owner of that million 3 LT'saccount without LT's permission or direction?

4 dollarsfollowing the transfer? 4 A I there was a mistake made to their genera

5 MR. KALTENBACH: Y our Honor -- 5 ledger, | believe | have an obligation to correct it.

6 MR. HOFFMAN: Excuse me. 6 Q Andisthat what you're doing with the

7 BY MR. HOFFMAN: 7 investment account analysis, correcting mistakes, and
8 Q Inyour practice and operation as the 8 isthat where your power comes from?

9 Treasurer? 9 A | do believe that there were mistakes made
10 MR. KALTENBACH: I'm going to makethesame | 10 asit relates to investment allocation, yes.
11 objection, Your Honor. | think it's asking the 11 Q That wasa"yes' isthe answer to my
12 witnessto make alegal conclusion. 12 question?
13 THE COURT: Yeah, | kind of dotoo. | mean, 13 A Yes

14 you'reat, you know, who isthe owner? | mean, that | 14 Q Soyou'rejust correcting a$1.2 million

15 isit'salega conclusion, right? So I'm going to 15 dollar mistake. You're not -- that's al you're

16 sustain the objection. 16 doing, right, with LT's money or want to do with LT's
17 BY MR. HOFFMAN: 17 money?

18 Q Couldyou -- this $43 million dollar figure 18 A All | want isthe districts to have their

19 for District 204, that's the fund balance that their 19 fair share of theinterest alocation.

20 agency account has of this date, correct? 20 A That didn't answer my question. Would you
21 A It'scloseto the fund balance. Itis 21 answer my question, sir? So what you what you're
22 actualy their cash balance, and there's a dlight 22 doing, in your mind, is correcting a mistake by taking
23 differencethere. And so -- but | don't want to say 23 back $1.2-plus million dollars from LT's account to
24 that that isthe fund balance because that would be 24 correct an error that that goes back to 1995, right?

Page 179 Page 181

1 incorrect. 1 A Yes

2 Q What'sthe difference? 2 Q And that's your statutory authority,

3 A Firstisif there'sliability. And there's 3 correcting errorsin thisin this context?

4 bank accounts on the general ledger that are not held 4 A Yes

5 inthe Treasurer's office pool. Y ou take those two, 5 Q And what section of the School Code gives

6 you would add the liabilities, and you would subtract 6 you the authority to correct multi-million dollar

7 any cash not held by the Treasurer's office. Andwhen | 7 errors--

8 you do that, you get the cash balance, which we have 8 MR. KALTENBACH: Y our Honor -- | apologize. | am
9 here. 9 going to object to that. Again, | think heis asking

10 Q Okay. Sothisis-- and soisthisinclusive 10 Mr. Getty to cite (indiscernible).

11 of funds not held by the TTO or exclusive of it? 11 MR. HOFFMAN: No, I'm asking him --

12 A It'sexclusive of the funds held at the 12 THE COURT: Yeah, he ask him what his authority
13 Treasurer'soffice. 13 was. Theobjectionisoverruled. Go ahead.

14 Q Okay, so look, fair enough. Sojust to 14 MR. HOFFMAN: Thank you.

15 clarify, thisisthe $43 million dollar figure for LT. 15 BY MR. HOFFMAN:

16 Isthefund balance for LT's agency accounts held at 16 Q What provision in the School Code authorizes

17 the TTO without including any other assets LT has 17 you to correct multimillion dollar errorsin the

18 elsawhere? 18 agency accounts of school districts?

19 A Correct. 19 A | mean, there's mistakes as part of being in

20 Q Okay. Asyou understand your authority as 20 chargein the books and records, we've corrected

21 the Treasurer of the TTO, are you authorized to remove | 21 million-dollar mistakes before.

22 any of thefundsof LT listed here without LT's 22 Q Isthat Section 8-7 of the School Code

23 permission? 23 you'rereferring to, to your knowledge?

24 A Listed here, no. 24 A Isthat thefull provision? | don't know
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the School Code numbering that well.

Q Okay, if you don't know, you don't know.
That'sfine. All right. I've got afew more things
to run through with thiswitness. Do we want to keep
going or take a break?

THE COURT: I'd like to finish this witness, at
least your examination of him. Again, you know, we're
trying to keep on (indiscernible) irreparable harm, no
adequate remedy at law. Inyour mind, have you

© 00O ~NO UL, WNPE

Page 184
1 the Trustees request, right?
2 A Correct.
3 Q Okay. And sowhat you determined isthat LT
4 was-- going back to 1995, LT was over-allocated $1,
5 263,220.09, for the period 1995 through 2020, correct?
6 A Correct.
7 Q And al but $275 dollars of that amount
8 related to the time period 1995 through 2012, correct?
9 A | believe so.

10 addressed those issues? Do intend to address those 10 Q Okay. Sothereisalso smaller anmounts
11 issueswith thiswitness? 11 listed for other districts on page 2 in the middle.
12 MR. HOFFMAN: Well, Y our Honor, | think we have. | 12 They've got District 104, 105, and 106.5 and 106.7

13 THE COURT: Okay. 13 having other amounts that you say were over-allocated
14 BY MR. HOFFMAN: 14 toit, correct?

15 Q Now let me move on to my next set of 15 A Correct.

16 questions. Let'stake alook at the Resolution, sir, 16 Q And so the paragraph 3 on page 3 talks about
17 andthatis-- | will just pull it up on screen, we 17 redllocating those amounts to districts 101, 102, 103,
18 will makethisal easier. 18 106, 107, 108, 109, 204.5, and 217, correct?

19 THE COURT: Isthat one of your exhibits? 19 A Correct.

20 MR. HOFFMAN: ltis. 20 Q And so on paper, anyway, the TTO went ahead
21 THE COURT: ItisExhibit N, yes, okay. 21 and transferred the $1.2 million in LT assets to these
22 MR. HOFFMAN: | will just pull it up, though. 22 other districts, along with the other funds we |ooked
23 THE COURT: Okay. 23 atonpage 2, right?

24 BY MR. HOFFMAN: 24 A On paper, correct.

Page 183 Page 185

1 Q Allright. Herée'sthe Resolution that was 1 Q Right. And sowhat you couldn't do because

2 passed September 23rd; do you recognize it? 2 of the Court's Order of September 23rd was actually

3 A ldo 3 take the money from the bank accounts that correspond
4 Q ThisisExhibit N. And perhaps this would 4 to these numbers, right?

5 beagoodtimeto-- | mean, | can ask for thisto be 5 A Correct.

6 admitted in evidence, Y our Honor. Isthere any 6 Q Okay. Sothenthe-- solet'sjust take a

7 objection? 7 look at District 217. And we've got an amount of

8 THE COURT: Mr. Kaltenbach? 8 $246,509.62; do you see that?

9 MR. KALTENBACH: I'm sorry, Your Honor, | missed | 9 A | seeit.

10 that. My apologies. 10 Q That was added to the balance of District

11  THE COURT: Hewantsto know if there's any 11 217'sagency account at the TTO, correct, on the

12 objection to the admission of the Resolution into 12 genera ledger?

13 evidence?

14 MR. KALTENBACH: No, Your Honor.

15 THE COURT: Okay, it will be admitted. Do you
16 want to call that Plaintiff's Exhibit 1?

17 MR. HOFFMAN: Wewill just keep callingit LT
18 Exhibit N.

19 (WHEREUPON, said document

20 was marked as LT Exhibit N

21 for Identification.)

22 BY MR. HOFFMAN:

23 Q Okay, sothisisthe Resolution we talked

24 about earlier that's based on the analysis you did of

13 A No, on the general ledger, that has not been
14 reflected on 217.

15 Q Okay. And why have you not made those
16 changesto the general ledger yet?

17 A  Weareheretoday.

18 Q Okay. Soyou held off on transferring the
19 funds discussed in paragraph 3 pending further

direction arising out of this lawsuit, right?

A Correct.

Q Okay. Now wereyou to transfer the $246,000
dollar figure to District 217, that would become
District 217's money, right?
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MR. KALTENBACH: Again, | will object to the

extent that heis asking for alegal.

MR. HOFFMAN: Y our Honor, | can't believe this
objection I'm hearing. The question iswhether --

THE COURT: | guess you would say, would you
consider it to be 271's?
BY MR. HOFFMAN:

Q Would that be some -- once you transfer this
$246,000 dollar amount to District 217, if you do.
Would you consider that to then be District 217's
money?

A Sothis-- no money istransferred when it
comes to quarterly interests. It's allocated to the
general ledger. So because all the money isin the
agency fund, it never leaves the agency fund. It's
simply ageneral ledger journal entry crediting the
money. So crediting the -- crediting the money on
their general ledger, | just want to --

Q Mr. Getty, District 217's account balance
would increase by $246,509.62, yes?

A Correct.

Q And the account balance, as Judge Esrig
explained, as you agreed, states the amount of money
that each district has held at the TTO. Yes?

1
2
3
4
5
6
7
8
9
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12
13
14
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16
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Page 188
A Correct.

Q Sooncethe $246,000 is added to District
217's account balance, only District 217 will be able
to authorize the expenditure of those funds, right?

A Correct.

Q Now, let'stake alook at the motion that
the TTO filed yesterday afternoon. I'm going to pull
that up so we can just look it.

THE COURT: All right, so | haven't seen this

yet, as| told you earlier.

MR. HOFFMAN: Correct. I'm not goingto ask a
lot of questions about it. 1'm just going to focus on
one part of it.

MR. KALTENBACH: | thought we said we weren't
going to take this up today.

MR. HOFFMAN: Let me explain the only reason that
| am going to use thisfor. The reason I'm going to
use this document isto ask this -- what this document
says, in part, isthat our case should be dismissed
because we failed to sue all of the other districts.
That they were necessary partiesto this case.

And my question to thiswitnessis, is he aware?
Isthis, in his understanding, isthe TTO taking this
position because in order for LT to get its money
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A Say that again.
Q The account balance for each district's
agency account held at the TTO is money of the school
district and it's up to the school district to spend
that money, not the Treasurer or the TTO, right?
Right?
A Yes, | would agree that goes to the account
balance, yes.
Q Soonce--if District 217 gets the
$246,509.62 added to its account balance of the TTO,
District 217 will have to give its permission for that
money, just like the rest of its account balance, to
be spent. Yes?

A Whenit's converted to cash, yes.

Q | didn't ask whether it was converted in
cash.

A Wél, when you said spent, again goes to the
(indiscernible).

Q Waéll, you can write acheck -- | am not
suggesting that they -- | have a suitcase full of cash
that they give to their vendors, but when District 217
authorizes the Treasurer to issue a check to one of
its vendors, that money comes from its account
balance, right?
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back, if the $1.2 million dollars was taken for our

account wrongly, and we had to get that money back, we
would haveto sue all of the other districts and not
just the TTO to get that back. That's a statement, by
the way, that's made in the TTO's response to limit or
injunction.

THE COURT: No, | getit. It goesto whether
there's an adequate remedy at law, | get it.

MR. KALTENBACH: Y our Honor --

MR. HOFFMAN: Exactly. And so they said in their
response to the preliminary injunction motion that we
could simply suethe TTO and all the other districts.

And | think that's an acknowledgment that if they
were to follow through on this Resolution and
implement it, it's their position we'd have to sue all
the other districts to get our money back.

MR. KALTENBACH: Your Honor, as the motion
argues, our motion is that based on their theory and
their alegations, they have to sue all the other
districts. That's what the maotion argues.

MR. HOFFMAN: If that $1.2 million dollarsis
wrong and if it's -- if they shouldn't deduct it from
our account, apparently, they haven't yet. But if
they do that, and that's the whole point of what we're
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1 herefor today, they do that, the effect is we have to 1 beforethis, you know, on your question. | do not
2 sueall of these other districts, or at least the 2 understand it. | do not.
3 eight districtsthat are listed as getting our money. 3 Q Let meask you the question in a different
4 THE COURT: All right. Those are legal arguments, | 4 way then, sir. Hopefully, | can overcome.
5 you can ask this witness what he knows about, you 5 If you implemented the Resolution, you would
6 know, how under a circumstance that you're describing | 6 reduce LT's fund balance by about $2 million dollars
7 how they would repay money that was, you know, 7 or $1.2 million dollars. And you would reduce a
8 allegedly wrongly taken, right? So ask him how they 8 couple other districtsin certain amounts, and then
9 would repay that. So let's forget about the motion to 9 you would increase the fund balance of a number of
10 dismissfor now. Go ahead and ask them the questions | 10 other districts, correspondingly, right?
11 about that. 11 A Correct. Those numbersthat wereall laid.
12 BY MR. HOFFMAN: 12 Q And once the money goes to the accounts of
13 Q So, Mr. Getty, assuming that you implemented | 13 the other districts who benefitted, who got increases,
14 the Resolution, and you made debits and creditsto the | 14 that money added to their accounts would become the
15 individual districts agency accounts, aslaid out in 15 district'smoney to do it asthey seefit in their
16 the Resolution. Isn'tit truethat isthe TTO's -- 16 discretion, yes?
17 that isyour position, belief and understanding that 17 A Correct.
18 for you to reverse those transactions, the other 18 Q Andwould you have the power to just simply
19 districts would have to either give their permission 19 take that money back? Or would the districts who got
20 tothe money being paid back or be ordered by acourt | 20 that money, and those credits, have to beinvolved in
21 to pay it back, and that the TTO wouldn't have the 21 theprocessin some way?
22 power to reverse those transactions on its own? 22 A 1 guess| do not know the answer to that.
23 A Canyou repest that? 23 Q Okay. | appreciate your candor, sir, thank
24 MR. HOFFMAN: Sure, Patrick? 24 you. Isthere an objection to LT Exhibit M, asin
Page 191 Page 193
1 (WHEREUPON, the record was 1 Mary, the TTO Agendafor September 23, 20217 | don't
2 read as requested.) 2 need to ask the witness questions about it, but I'd
3 BY THE WITNESS: 3 likeit to be part of the record.
4 A That we don't have the power to reverse 4 THE COURT: Tell me, what's the exhibit?
5 them, isthat what you're asking for? 5 MR. HOFFMAN: It's Exhibit M asin Mary. Itis
6 Q I think you just heard the question again, 6 the TTO Meeting Agendafor 9/23/2021.
7 isthere something you don't understand about it, sir? 7 THE COURT: Okay. Do you have any objection, Mr.
8 MR. KALTENBACH: Your Honor, | will object. 8 Kaltenbach?
9 That's argumentative. 9 MR. KALTENBACH: No, Your Honor, we do not.
10 MR. HOFFMAN: No, | really want to know. 10  THE COURT: Allright. LT Exhibit M will be
11 THE COURT: If can answer the question, he hasto | 11 admitted. Okay.
12 answer the question. If he doesn't understand it, he 12 (WHEREUPON, said document
13 canask for it to be rephrased. Do you understand the | 13 was marked as LT Exhibit M
14 question, Mr. Getty? 14 for Identification.)
15 MR. GETTY: Soitisajourna entry. If it was 15 MR. HOFFMAN: And I've got the same question for
16 ajourna entry, can ajourna entry bereversed? And |16 Exhibitsl, isin Indigo, whichisaMr. Getty email
17 | guessthe Treasurer's office could reverse ajourna 17 tothedistrict's laying out information about his
18 entry, if ordered to do so. 18 analysis; J, asin Johnson, which is a spreadsheet for
19 Q  You have what? 19 theyears 1995 through 2012 of the TTO that Mr. Getty
20 A That'swhat you were asking. 20 apparently prepared; and then K as a knight, which is
21 Q Wadll, | didn't ask you to guess about 21 the corresponding spreadsheet for the 2013 to 2020
22 anything. So could you answer my question without | 22 time period. They'real TTO documents, | don't think
23 guessing, please. 23 there should be any problem admitting them.
24 A Well, | guess| would seek legal counsel 24 THE COURT: Isthat agreeable, Mr. Kaltenbach?
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1 MR. KALTENBACH: Itis, Your Honor. Thank you. | 1 dollarsin claimed over-allocationsto LT during 2013
2 (WHEREUPON, said document 2 and 2020, right?
3 was marked as LT Exhibits|, 3 A Correct.
4 J, and K for Identification.) 4 Q Andwhat wasthe time period at issue in the
5 THE COURT: All right. And | mean, are you 5 lawsuit prior to this one?
6 admitting to foundation? 6 A 1995 t02012.
7 MR. KALTENBACH: Wéll, there have been admitted | 7 Q Okay. | just want to run through a couple
8 into evidence, | mean, | guess-- well, | guess Mr. 8 of more. Okay. Let'stake alook at things that
9 Hoffman didn't want to ask Mr. Getty what they are, 9 happened alittle more recently, and we are going to
10 let meput it that way. | don't know. | don't object 10 look at Exhibit P. And on September 28th, you sent
11 tothemcominginif it'sanissue, he can ask Mr. 11 thisemail to Brian Waterman and Brian Stachacz at LT,
12 Getty what they r. 12 correct?
13 THE COURT: Sol am going to say, | -- 13 A And the Lyons Township High School Board of
14 MR. HOFFMAN: Weéll, let'sjust run through them 14 Education.
15 redly quickly because we don't want them to just hang 15 Q Correct, thank you. And also Mr. Theissen
16 out there. | won't spend alot of time on them, | 16 and Ms. Christy Miller, yes?
17 promise. | will just pull them up on share and it 17 A Correct.
18 will go faster. 18 Q Okay. Andthisisan email that you sent
19 BY MR. HOFFMAN: 19 them on or about this date?
20 Q So Exhibit I, that's an email that you sent 20 A Yes.
21 toadll thedistricts regarding your investment income 21 Q Any objection to admitting P, asin Peter?
22 analysis, correct? 22 MR. KALTENBACH: No, Your Honor.
23 A Correct. 23 (WHEREUPON, said document
24 Q Okay. And | know that you had done other 24 was marked as LT Exhibit P
Page 195 Page 197
1 anaysisin the past and you testified about those, 1 for Identification.)
2 but with respect to the numbersthat are set forth on 2 BY MR. HOFFMAN:
3 page 2 of thisdocument, in this chart, am | correct 3 Q Allright. And sowhy did you send this
4 that thisisthefirst time that these specific 4 email?
5 numbers were given to the districts? 5 A Thiswas sent to District 204. At this
6 A Correct. 6 point, we did not have a Court Order for today's
7 Q Okay. And exhibit -- so that one -- this 7 hearing. And there was extreme concern that without a
8 coversthe period 1995 through 2020, correct? 8 Court Order that the Treasurer's office would be in
9 A Correct. 9 violation of the 90-day timeframe to send -- to fully
10 Q Okay. And then you have -- there'stwo 10 liquidate the Lyons Township High School from the
11 additional spreadsheets that break it down into 1995 11 Lyon's Township Treasurer's office total pool of
12 through 2012, and then a spreadsheet for 2013 to 2020, | 12 investments.
13 correct? 13 Q Okay. Sol am going to ask a couple more
14 A Correct. 14 questions about it, but | think I'll just ask it in
15 Q Okay. And Exhibit J, that's the spreadsheet 15 the context of the next exhibit. We're going to look
16 for the earlier time period, right? 16 at Exhibit Q. Thisisaresponse you got from Brian
17 A Correct. 17 Waterman to your email that same day, correct?
18 Q And you prepared this? 18 A Correct.
19 A ldid. 19 Q Okay.
20 Q Andthisiswhereamost al of LT's amount 20 MR. HOFFMAN: Any objection to admitting Qtoin
21 appears, right? 21 evidence, please.
22 A Yes 22 MR. KALTENBACH: No, Y our Honor.
23 Q Becauseif welook at Exhibit K, that'sa 23 MR. HOFFMAN: Okay.
24 spreadsheet you also prepared. That showsonly $275 | 24 THE COURT: | will show Exhibit Q admitted.

Thonpson Court Reporters,

I nc.

t honpsonr eporters. com




Page 198.. 201

Page 198 Page 200

1 (WHEREUPON, said document 1 Brian Waterman and others on September 28th following
2 was marked as LT Exhibit Q 2 thereceipt of hisemail to you?

3 for Identification.) 3 A Correct.

4 BY MR. HOFFMAN: 4 Q Okay. Andit saysinthe middle: Given

5 Q Dr. Waterman had a series of questions and 5 that LTHS has chosen to file alawsuit on issues you

6 concernsthat he raised with you, right? 6 outlined, we think the counsel need to be involved in

7 A Correct. 7 determining next steps and further discussions. What

8 Q Okay. Andin paragraph 1, he expressed to 8 did you mean by that?

9 vyou, itisimportant LT receives much of its funds as 9 A That wasinserted with -- from advice of
10 possible and as soon as possible, they're happy to 10 counsd, so | took --
11 accept thetransfer into their own account, regardless 11 Q Let meask the question adifferent way.

12 of the source you used. Aslong asyou understand 12 Dr. Waterman had questions relating to financial

13 that LT does not agree thisis the correct amount 13 issuesbetweenthe TTO and LT. Why did you not answer
14 ultimately due us. LT does not have enough 14 those questions for him?

15 information at this time to make that determination. 15 A  Weareinthemiddle of litigation.

16 Do you seethat? 16 Q Doesn't the TTO, regardless of what is going

17 A 1do. 17 oninlitigation still have fiduciary dutiesto LT as

18 Q Okay. Doyoudoyou think that LT at this 18 the holder of funds belonging to LT?

19 time, at the time Dr. Waterman wrote it, had enough 19 MR. KALTENBACH: And Your Honor, | am going to
20 information to determine whether the $.5 million 20 objecttothat. It calsfor Mr. Getty to make a

21 dollar figure was the amount ultimately dueto LT? 21 legal.

22 MR. KALTENBACH: Weéll, Your Honor, | will to the | 22 THE COURT: Yes, | will sustain it.

23 lack of foundation asto what does Mr. Getty think LT 23 MR. HOFFMAN: Okay.

24 -- | mean, well, | think it's (indiscernible) 24 BY MR. HOFFMAN:

Page 199 Page 201

1 MR. HOFFMAN: | will withdraw the question. To 1 Q Doesn't the TTO have an abligation to report

2 makeit easier, | will withdraw the question. 2 toLT about what is going on with its money

3 BY MR. HOFFMAN: 3 independent of anything going on in the lawsuit?

4 Q Hadyou at thistime provided LT with enough 4 MR. KALTENBACH: | am going to make the same
5 information in your opinion to determine whether that 5 objection. Heisasking himif it isan obligation.

6 figureiscorrect in terms of the amount owed to LT? 6 | don't know how that (indiscernible).

7 A No, at thistime, | don't think LT would 7 THE COURT: No, he can answer the question asto
8 have enough information. 8 how he understandsit. My only question is how this

9 Q Okay. And then paragraph 2, Dr. Waterman 9 playsinto the preliminary injunction hearing.

10 complainsalittle bit about the timing. In paragraph 10 MR. HOFFMAN: Weéll, Y our Honor, this goes --
11 3, well let mealso just -- | am going to jump to one 11 well, why don't you answer the question, Mr. Getty.
12 exhibit and then | am going to jump back. Let'sgo -- 12 THE COURT: Y ou can answer the question, Mr.
13 sothereisawhole bunch of questions here and we are 13 Getty. Do you have an obligation?

14 going to get to them, but let'slook at your response 14 MR. GETTY: | believe seeking legal counsdl and
15 to Dr. Waterman really quickly and then we will go 15 taking legal counsel's advice to fulfill my

16 back. 16 obligation.

17 This indicates the information on the wire 17 BY MR. HOFFMAN:

18 transfer, right? 18 Q Soitisyour position that you, asthe

19 THE COURT: | am sorry, where is that? 19 Treasurer, are not going to give LT any information
20 MR. HOFFMAN: | am sorry. | am now on Exhibit R, | 20 about any financial issue outside of the context of

21 asin Robert, which | have on shared screen. 21 thelawsuit?

22 THE COURT: Got it, al right. 22 A No, | think at the timethat | was

23 BY MR. HOFFMAN: 23 responding to thisemail, it was the advice | was

24 Q Andsir, isthisam email that you sent to 24 getting, and | took the advice of counsal.
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1 Q That's not the -- so you will provide 1 MR. HOFFMAN: (Indiscernible) asked and answered.
2 financia information to LT upon request? 2 THE COURT: | don't remember it being asked and

3 MR. KALTENBACH: Y our Honor, was he asking Mr. 3 answered.

4 Getty to promise something in the future? | just 4 MR. HOFFMAN: Yeah, | don't appreciate these

5 don't see how that is a proper question 5 constant objections.

6 (indiscernible). 6 THE COURT: Mr. Hoffman, go ahead. Mr. Getty,

7 THE COURT: WeEell, you can rephrase the question. 7 answer the question.

8 What isyour understanding? Rephrase the question. 8 BY MR. HOFFMAN:

9 MR. HOFFMAN: | mean -- 9 Q Mr. Getty, irrespective of the questions
10 MR. KALTENBACH: Y our Honor, my objection was-- | 10 that you got from Dr. Waterman, why didn't you as the
11 MR. HOFFMAN: Just a second. | will move on, but 11 TTO Trustee provide an accounting of all of the
12 this payment and this amount was the subject of much 12 financial matters you just described along with the

13 discussion earlier in the day and | am entitled to ask 13 wiretransfer of the $4.5 million dollarsin LT funds?

14 him questions about it, and | am going to. 14 A That was on the advice of counsel.

15 BY MR. HOFFMAN: 15 Q Do you havein your possession an accounting

16 Q Soisthe$4.5 million dollarsyou 16 of the matters, the financial issues you just

17 transferred the complete financial Resolution of all 17 described?

18 issues between LT and the TTO other than the 18 A | do.

19 subsequent billing for pro rata expenses that will 19 Q Justsol am clear in terms of your answer,

20 come out next year? 20 you deducted from LT's funds or fund balance, the $1.2
21 A Yes 21 million dollar figure that you say was an over-

22 Q Okay. And how did you calculate this 22 alocation of investment earnings, right?

23 figure? 23 A Part of the TTO Resolution, correct.

24 A All theactivity that has occurred from 24 Q Okay. Soif you deducted the money from

Page 203 Page 205

1 Fiscal Year ‘21, so that would have been the inclusion 1 LT'sfund baance, why didn't you also then add that
2 of unallocated interest. That would have been 2 money to the other district's corresponding balances
3 interest from the accounts associated at Countryside 3 asstated in the Resolution?

4 Bank, at FNBC. Itisalso reflective of dollars that 4 A Wdll, | knew we were going to have

5 have been received on Lyon Central High School's 5 evidentiary hearing today, and so the 90th day fell in
6 behalf incorrectly this year, and the associated 6 between and so we wanted to honor that public act to
7 transactions that were reflected out of the 7 providethefundsto LT by the 90th day and hadn't

8 Treasurer's office fund. 8 taken any action because we had today's hearing.

9  Therewasthe Trustee's Resolution on 9/23, would 9 Q Okay. So you didn't do the other side of

10 have been taken into consideration. There was also 10 thetransactions and credit the other districts

11 some money that was returned to cash because it 11 account because if things don't go the TTO'sway in
12 related to outstanding checks that hadn't been cashed 12 thiscase, you can't just take that money back from
13 at the end of the 90th day. And | believe that's the 13 those cther districts, right?

14 bulk of it. there may be -- there was a bank fee that 14 MR. KALTENBACH: Again, | will object to the
15 was associated with amoney transfer that was added, 15 extentthat it isasking for alega conclusion asto
16 and | believe that's the bulk of the journal entries. 16 what they can do or can't do.

17 Q How much was the bank fee, approximately? 17 BY MR. HOFFMAN:

18 A Ended up being $11 dollars. 18 Q Based on your understanding of your powers
19 Q Okay. Soindependently, in Dr. Waterman's 19 asthe Trustee? Correct?

20 questions, why didn't you provide an accounting for 20 A Canyou repeat the origina question? | am
21 dl of thisto LT along with the money you sent? 21 sorry.

22 MR.KALTENBACH: And | believe, Your Honor, that | 22 Q Sure. Soyou deducted the $1.2 million

23 was asked and answered, and it was funded by 23 dollar investment allocation figure fromthe TTO's
24 (indiscernible). 24 fund balance, but you didn't make corresponding
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1 creditsto the other districts that under the 1 MR HOFFMAN: | just want an answer.
2 Resolution would get that money; isthat correct? 2  THE COURT: Hedid answer it. He said he could.
3 A Correct. 3 MR. HOFFMAN: He said he could, okay, fair
4 Q And thereason you didn't do that is because 4 enough.
5 if you make those credits to the other districts and 5  THE COURT: You can ask him what the basis of
6 thingsdon't go the TTO'sway in court, your 6 thatis.
7 understanding of your powers asthe Treasurer isyou | 7 BY MR. HOFFMAN:
8 couldn't just reverse those credits to the other 8 Q Andwhat do you believe gives you the
9 districts and take the money back from them; isn't 9 authority to reverse credits made to the districts?
10 that true? 10 Doesthat fall within your correcting errors
11 A No. 11 authority?
12 Q Sowhy haven't you made the credits to the 12 A Correct.
13 other districts accounts? What are you waiting for? |13~ Q Soif you can reverse credits made under the
14 A Thenext day | left for vacation and so | 14 Resolution of the other districts, do you have any
15 will say that thereisthetiming item of me not being | 15 understanding asto why it isthe TTO's position in
16 intheofficetodoit and so | haven't doneit in the 16 thiscasethat LT would haveto sue al of the other
17 sensethat in that moment the priority wasthe 90th | 17 districtsto get the relief that it seeksin this
18 day. | haven't made any sort of decision on whenthe | 18 case?
19 second half of the entry would be done. 19  MR.KALTENBACH: And Your Honor, | am going to
20 Q Sotheanswer to my next question, you have |20 object. That misstates the record. And that is our
21 no present intention to credit those other district 21 motion to dismiss that we just talked about, and we
22 accounts, right, asyou sit here today? Correct, sir? |22 said that we are going to move on from.
23 A That | have no intention? 23 MR. HOFFMAN: Your Honor, | think | am entitled
24 Q You have no present intention, as you sit 24 toask him.
Page 207 Page 209
1 heretoday, to credit the other district accountsin 1 THE COURT: Itisasking himto comment -- a
2 theamountslaid out in the Resolution? 2 motion -- | think thisisreally more appropriate for
3 A Totel you thetruth, | have not -- | have 3 argument.
4 not decided when | would make the second entries. 4 MR. HOFFMAN: Okay. All right. | will withdraw
5 Q Okay. So asof today, you have no present 5 the question.
6 intention to do that, right? Y ou haven't decided? 6 THE COURT: And | understand your position and |
7 A Correct. 7 understand where you are going with it, but | don't
8 Q Andisn't the reason, because once you make 8 know that thisisthe right witness to talk about
9 those credits to the other districts, you can't just 9 that. I think it ismore of an argument.
10 reverse those credits and take the money back as you 10 MR. HOFFMAN: Okay.
11 understand your authority as Treasurer; isn't that 11 BY MR. HOFFMAN:
12 true? 12 Q Okay. | just want to run through a couple
13 MR. KALTENBACH: And | will object. | will 13 more exchanges. Let'slook at Exhibit E, asin
14 object. That's asked and answered about 60 seconds 14 Edward, please.
15 ago. 15 THE COURT: E, asin Edward, okay.
16 THE COURT: and it has been asked and answered. | 16 BY MR. HOFFMAN:
17 MR. HOFFMAN: | don't believe he hasanswered | 17 Q Okay. Mr. Getty, let mejust seeif you're
18 that question in that way. 18 listed asarecipient of thisletter. On page 2,
19 BY MR. HOFFMAN: 19 you'relisted as acarbon copy of aletter that Dr.
20 Q Canyou just take the money back asyou 20 Kilroy sent to the TTO on June 25th, 2021. Do you
21 understand it? 21 recall receiving thisletter?
22 MR. KALTENBACH: Your Honor, that's the same | 22 A |do.
23 objection. Mr. Hoffman may not have liked the answer, | 23 Q Okay Any objection to its admission?
24 but it was answered. 24 MR. KALTENBACH: No, Y our Honor.
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Page 210
THE COURT: It'll be admitted.

MR. HOFFMAN: Okay.
(WHEREUPON, said document
was marked as LT Exhibit E
for Identification.)
6 BY MR.HOFFMAN:
7 Q Andthenthiswasaletter that transmitted
8 the Resolution of the LT Board withdrawing from the
9 TTO. You see-- you seethat? Hereisthe
10 Resolution?
11 A Areyou asking me?
12 Q Yes. Thisishow you got the Resolution,
13 right?
14 A Correct.
15 Q Andyou understood that LT had a very short
16 amount of time, a short window to withdraw from the
17 TTO because the Judge's decision became fina around
18 June 22, and then the TTO had to withdraw by June 30
19 in order to be out for the next fiscal year. Does
20 that sound right to you?
21 A Thatisright.

a s wnN -

Page 212
A Ido.
Q Didyou provide areconciliationto LT as
requested?

A That would be the Treasurer's office
investment report that is sent to all the member
districts and posted online.

Q But Dr. Kilroy specifically asked you for
assets and investments held by the Trustees for the
benefit of the district, meaning LT, right?

A Right.

Q Hedidn't ask you for the investment report
relating to all districts, did he?

A Again, itisonein the same.

Q Allright.

MR. HOFFMAN: And we've admitted E, | believe,
yes.

THE COURT: Yes.

MR. HOFFMAN: Okay.
BY MR. HOFFMAN:

Q Fisanemail that you sent to LT with
copiesto other people on June 28, 2021, correct?

22 Q Okay. Andhad TTO -- strike that. 22 A Correct.
23 Had LT requested you as the Treasurer to retain 23 Q Okay.

24 the services of an independent forensic accountantto | 24 MR. HOFFMAN: And any objection to admitting F

Page 211 Page 213

1 assist with issuesbetween LT and the TTO and the 1 into evidence?

2 withdrawal from the TTO system? 2 MR. KALTENBACH: | have none, Y our Honor.

3 A Therewasjust an audit. They asked for a 3 THE COURT: Okay. It will be admitted.

4 third-party audit, | don't remember them asking for a 4 (WHEREUPON, said document

5 forensic accounting firm. 5 was marked as LT Exhibit F

6 Q Okay. Isn'tittruethat Dr. Kilroy after 6 for Identification.)

7 the Judge reached his decision asked the TTOtogetan | 7 BY MR. HOFFMAN:

8 independent accountant to be involved in financial 8 Q Okay. And so thiswas setting up the

9 issues between the parties? 9 transfer of part of LT'sfundsto LT on July 1, 2021,

10 A It was more specific than that. 10 correct?

11 Q Okay. Tell mewhat you recall. 11 A Correct.

12 A They asked for an independent auditor, 12 Q Okay. Andyou were aready in the -- the

13 independent of the Treasurer's office auditor, to 13 part that I'm looking at that begins, a soft close

14 handle just the unallocated interest income, | believe
15 I'musing the proper term. That amountsto only for
16 that particular amount.

17 Q Okay. And thenthe-- just find thisin

18 here. Okay, second to last paragraph on page 1 of
19 thisletter, Dr. Kilroy says. We are requesting your
20 most recent reconciliation, reflecting the assets and
21 investments held by the Trustees. For the benefit of
22 thedistrict, we will review the reconciliation and

23 provide you with any questions we have and request any
24 documentswe need. Do you see that?

21

23
24

will be performed and so forth.

Y ou were aready and you were expecting to
liquidate. Let me start over -- strike that.

It says here the LTHS's fund balance/liability
within the Lyons Township Trustees of Schools Agency
Fund will be liquidated the morning of July 1, 2021,
and remitted by three separate accounts, correct?

A Correct.

Q Soasof duly 1, your plan wasto have all
of the assetsin LT's agency fund liquidated, right?

A Converted to cash, correct.
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1 Q Isthat what liquidated meansto you, 1 A Correct.
2 converted to cash? 2 Q Okay. And you put $3 millionin each of
3 A Inthisscenario, yes. 3 these described accounts, yes?
4 Q Okay. Thenthat'sall | care about. And 4 A Correct.
5 then you were going to place cash in the money market | 5 Q Each of the $3 million dollars put into
6 accounts at FNBC Bank and a Countryside Bank, aswell | 6 those accounts was -- constituted liquid assets,
7 assending money to LT directly, right? 7 correct?
8 A Correct. 8 A Yes
9 Q Okay. Andlet'stakealook at G, asin 9 Q Okay. Andhow did you arrive at the $6
10 Garfidd. Thisistheletter -- thisisan email that 10 million dollar figure?
11 yousentto LT and otherson, and it looks like June 11 A | thought it was a safe amount that would
12 30, 2021, at five o'clock, right? 12 provide-- if afinancial transaction needed to happen
13 A Correct. 13 on LTH'sbehdlf, if our account was accidentally
14 Q Okay. 14 debited and that needed to be paid, and also felt that
15 MR. HOFFMAN: Any objection to admitting this | 15 the spirit of the law, you know, giving them really,
16 into evidence? 16 you know, significant portion, was showing good faith.
17 MR. KALTENBACH: No objection, Your Honor. | 17 Q Didyou hold on to this money in part
18 THE COURT: Itisadmitted. 18 because you expected or thought there was a
19 MR. HOFFMAN: Okay. 19 possibility that the TTO would debit Lt's fund balance
20 (WHEREUPON, said document 20 for investment-earning alocations?
21 was marked as LT Exhibit G 21 A Atthistime, no.
22 for Identification.) 22 Q Why did you put it into two different banks?
23 BY MR. HOFFMAN: 23 A It'sredly difficult to put $3 million
24 Q Solet'sgo down, we've got the soft close 24 dollarsinto any bank, and so my goal was to keep that
Page 215 Page 217
1 and what you were expecting the fund balance, LT's 1 money within Lyons Township. And there's the two
2 ending fund balance, you were expecting based on the | 2 banksthat arein Lyons Township, just split the
3 soft close you described to be $47,731,790.72, 3 dollar amount that | thought was an appropriate amount
4 correct? 4 for going through this type of unwind.
5 A That was the number that was reflected in 5 Q Okay. ow we've admitted Exhibit G, we're
6 the Treasurer's office general ledger at the end of 6 looking at Exhibit H, asin Harry. Thisisan email
7 business on 6/30. Again, the general ledger, not the 7 that Brian Stachacz and LT sent to you and others on
8 agency. 8 July 2, 2021, correct?
9 Q Okay. Well, thisrefersto the LT fund 9 A Correct.
10 balance, right? 10 Q AnNdLT, among other things, objected to you
11 A Correct. 11 keeping $6 million dollars of their funds in these two
12 Q Okay. Andthisis based on transactions 12 bank accounts, right?
13 that you had entered into the general ledger as of 13 A Correct.
14 thistime, right? 14 Q Okay. And thisletter didn't persuade you
15 A Correct. 15 togivethat money to LT, right?
16 Q Andthere was always a possibility that, you | 16 A Correct.
17 know, there was a check sent out on this day to one of | 17 Q What did you do upon (indiscernible)? Did
18 LT'svendorsthat would impact this balance amount, | 18 you go back and look at the points that -- did you do
19 right, for example? 19 anything after receiving this letter to determine
20 A No, no. 20 whether you should consider releasing the funds?
21 Q No? 21 A | forwarded it on to our legal counsel to
22 A No. 22 seek advice.
23 Q Okay. Soyou sent all but $6 million of 23 Q Okay. Anddid you review it with anybody at
24 thisamountto LT, correct? 24 theTTO?
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1 A It wasforwarded on to the Trustees. 1 asorefused to rescheduleit; isthat true?

2 Q Didyou talk with the Trustees about it? 2 A Waéll, at that point, there was already a

3 A | talked with them about it at one of the 3 threat of legal action being taken.

4 board meetings in closed session, about receiving it. 4 Q | didn't ask you why (indiscernible). |

5 Q Okay. And werethey in agreement that the 5 didn't ask you why you wouldn't meet with LT. But

6 TTO should continue to hold on to this $6 million 6 isn'tit true you canceled the meeting and refused to

7 dollar amount? 7 rescheduleit, yes, or no?

8 MR. KALTENBACH: I'm sorry, Your Honor, if that's | 8 A | didn't refuseto reschedule. | said that

9 in closed session and counsel was present for that, 9 all meetings with the threat of litigation should be
10 which it sounds like they would have been, although | 10 recorded and thought that the Treasurer's Office board
11 certainly wasn't there. It sounds like the ensuing 11 meeting provided aforum for that meeting to take
12 discussion may have been privileged. It isnot clear 12 place.
13 to me whether counsel was present for that discussion. 13 Q Butyouinvited LT to show up at the TTO
14 THE COURT: Was counsel present for that 14 Board of Trustees meeting and talk about financial
15 discussion, Mr. Getty? 15 issuesthere?

16 MR. GETTY: They were. 16 A Correct.

17 BY MR. HOFFMAN: 17 Q Okay.

18 Q | don't want you to tell me anything that 18 MR. HOFFMAN: Y our Honor, | just want to take one
19 thelawyerstold you or anything lawyers asked. What 19 minute, make sure | don't have any other questions for
20 | amtryingtofind out, isthisdecision to hold on 20 thiswitness. And give me one second and then I'll

21 to $6 million dollars, was this your decision or was 21 turnthem over. Isthereany objection to Exhibit H,

22 thisajoint decision that you made with the Trustees? 22 asinHarry, being admitted in evidence?

23 A | came up with adollar amount, and the 23 MR. KALTENBACH: We have no abjection, Y our
24 Trustees agreed on the amount. 24 Honor.

Page 219 Page 221

1 Q Okay. And now there's aso a number of 1 MR. HOFFMAN: Okay.

2 requests for information and documentation in this 2 (WHEREUPON, said document

3 letter, right? 3 was marked as LT Exhibit H

4 A (Nonresponsive). 4 for Identification.)

5 Q They raised certain finance -- LT raises 5 MR. HOFFMAN: | have admitted into evidence at

6 financial issues. They asked for acompletelist of 6 thistime E,F,G,H,1,J K,M,N,P,Q,R.

7 thefinancial issues other than trailing checks that 7  THECOURT: | cantel you, | haveN, asin

8 remain to beresolved. Then they ask you what you 8 Nancy; M, |, J, K, P, Q. I don't think you asked to

9 mean by the run out and unreconciled activity. They 9 admit Exhibit R.

10 asked for athorough accounting with full supporting |10  MR.HOFFMAN: Okay.

11 documentation. Didyou provideany of thattoLT? |11 ~ THE COURT: Areyou asking to admit it?

12 A My plan wasto provide that, correct. 12 MR. HOFFMAN: Isthere any objection to Exhibit
13 Q No, | didn't ask you what your plan was. | 13 R, that was Mr. Getty's email of September 28, 2021.

14 asked you whether you provided any of thisto LT, yes | 14 ~ MR. KALTENBACH: | am sorry, Jay, isthat Exhibit
15 or no, please. 15 R, toyour -- thereisn't an Exhibit R to your

16 A No. 16 Complaint.

17 Q Okay. Andisittruethat LT reached out to 17  THE COURT: No, these were al exhibits that want
18 you personally and set up a meeting with you and your | 18 provided in a separate --

19 group, whoever you wanted to have, to discussissues | 19 MR. HOFFMAN: HereisExhibit R. Itisright

20 between the parties? 20 here. Itisright here.

21 A Correct. 21 MR. KALTENBACH: Yeah, yeah, no, Your Honor, we
22 Q And that was set for September 8th, right? 22 have no objections.

23 A Correct. 23 THE COURT: Okay. Then that will be admitted.

24 Q Andyou had to cancel that meeting, but you 24 (WHEREUPON, said document
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1 was marked as LT Exhibit R 1 speaksfor itself, but | don't know what some of the

2 for Identification.) 2 other documents are, and that's kind of my problem

3 MR. HOFFMAN: Okay. 3 with admitting it into evidence without any sort of --

4 THE COURT: Andthenl haveE, F, G, H and that's | 4 | just don't know what they are, so | don't know if

5 it 5 theresany context for what chart is. Likethe

6 MR. HOFFMAN: [, J, K. Sol didn't do themin 6 agenda, | don't have a problem with, obviously.

7 order, but basically. 7 MR. HOFFMAN: Weéll, | am specifically going to

8 THE COURT: M, I, J, K, yes, | have those. 8 ask him questions about this.

9 MR. HOFFMAN: So by the alphabet, E, F, G, H,1, | 9 MR. KALTENBACH: Wadll, if you ask him questions,
10 J K,andthen M, N, andthen P, Q, R. 10 maybe that will solve the problem.
11 THE COURT: Yes. 11 MR. HOFFMAN: Okay. Solet'sjust do this.
12 MR. HOFFMAN: Okay, very well. 12 BY MR. HOFFMAN:

13 BY MR. HOFFMAN: 13 Q Starting with Page 57 of the PDF of Exhibit

14 Q Sir, | am going to ask you just one last 14 T, doyou recognize this, sir, asthe agendafor aTTO

15 thing about areference you made earlier toaJanuary | 15 board meeting to be held January 25, 20207

16 2021 analysisthat you did on investment income. Do | 16 A |do.

17 you remember that testimony? 17 Q Okay. And at thistime, isit also -- well,

18 A | don't remember what it was in response to. 18 | see. Isit aso correct that thereis an error as

19 Q Okay. Well -- 19 thereoftenisin January dates and thisisreally

20 A | do remember referencing it. 20 from January 25, 2021. And | will direct your

21 Q Okay. Sol'mgoingtolook at Exhibit T, as 21 attention to point number four where thereisan

22 inThomas, inthiscase. ThisisLT'sresponsetothe 22 agendaon theitem for approval of the December 21,

23 TTO'smotion to voluntarily dismissits investment 23 2020, meeting. Do you see that?

24 earning claim filed in the 2013 lawsuit on June 25, 24 A Yeah,weasogotitright in the middle of
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1 2021 1 the page where it saysthe Board of Trustees of

2 MR. HOFFMAN: Aswe lay out in the reply brief, 2 Schools have called aregular meeting. That one got
3 Your Honor, just as context, the TTO attempted to 3 updated, not the one up top.

4 voluntarily dismissitsinvestment earnings claimin 4 Q Okay. Sothisisreally for aJanuary 25,

5 themiddle of atrial during LT's case-in-chief at the 5 2021, board meeting, right?

6 trial. And the Court briefed it, heard an argument, 6 A Correct.

7 and denied the motion to voluntarily dismiss. So this 7 Q Okay. Andthisisthe agendathat I'm

8 isthis has an exhibit that | want to use here. And 8 scrolling through, and then you recognize that thisis
9 that's exhibit -- oh, the colorful one, okay. 9 thetype of header that you guys use for agenda items
10  Sol only want to admit in evidence, Exhibit H. 10 inthe agenda packet that's posted online?

11 Soit's Page 57 of the PDF though 62. Any objection? 11 A Correct.

12 Just so we know what we are looking at, thisisan 12 Q Okay. And then the next page isachart you
13 agendaof aTTO board meeting from January 25, 2021. | 13 prepared on the -- an investment earnings analysis
14 It'sthe agenda packet that has the agenda as well as 14 that you did?

15 the matters -- an attachment of the matters related to 15 A Correct.

16 the possible withdrawal of Lyons Township High School | 16 Q Okay. Andthen there'sreally -- it's hard

17 District 204 at the conclusion of fiscal year 2021. 17 toread, butif | blow it up, we can see the title of

18 And then it has a spreadsheet or chart, rather, and 18 the spreadsheet behind it. Thisis the spreadsheet
19 then it has a harder to read spreadsheet right behind 19 that has detail that went into the chart right before
20 it. Thisisposted onthe TTO's website. That's 20 it, correct?

21 where wetook it from. 21 A Correct.

22 MR. KALTENBACH: Jay, | will take your word that | 22 Q Okay. And the chart in the spreadsheet you
23 thiswasall part of that, | don't havein front of 23 prepared as part of the analysis that you described
24 me. | guessthethingislike the agendakind of 24 earlier in your testimony on investment rates, right?
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1 A At thispoint, this was aworking paper, and 1 all of the member districts.
2 wedid preface it as such at the meeting. 2 Q Okay. And then this spreadsheet isfor
3 Q Ididn'task youwhether it wasfinal or 3 fiscal years 1995 through 2012, correct?
4 working paper, did I? | mean, thisis-- these are 4 A Correct.
5 documents you prepared, right? That's what | asked 5 Q Okay. And those are the numbers that went
6 you. 6 into thischart, right?
7 A Wadll, that was compound. 7 A Correct.
8 Q Sir, these are documents you prepared as 8 Q Sothe chart just coversthe period 1995
9 part of your analysis, yes? 9 through 2012, right?
10 A Correct. 10 A Correct.
11 Q Okay. 11  Q Why wasyour analysis limited to that time
12 MR. HOFFMAN: And isthere any objection to 12 period?
13 admitting the agenda and the following items on page 13 A That was the scope the Trustees asked me to
14 57 through 62 of Exhibit T? 14 investigate.
15 MR. KALTENBACH: We don't have an abjection, Your | 15 Q Andwasn't that the same time period at
16 Honor. 16 issuein the lawsuit?
17  THE COURT: Okay, they will be admitted. 17 A That was the time at the same time frame.
18 (WHEREUPON, said document 18 Q Allright.
19 was marked as LT Exhibit T 19 MR. HOFFMAN: Thank you, sir. | appreciate your
20 for Identification.) 20 patience, and | have no further questions.
21 BY MR. HOFFMAN: 21 THE COURT: Okay. Very good, thank you. What
22 Q Okay. And, sir, on January 25, 2021, the 22 arewegoingto do? Let'stalk for amoment about
23 lawsuit, thetrial of the lawsuit was ongoing, 23 scheduling. It's now almost four o'clock in the
24 correct? 24 evening. Can somebody take the -- whoever's got the
Page 227 Page 229
1 A Correct. 1 document up, Mr. Hoffman?
2 Q It had started in November 2020, and it 2 MR. HOFFMAN: Oh, | apologize, yes. Sorry.
3 finished March of 2021, right? 3 THE COURT: Yeah, no problem. So Mr. Kaltenbach,
4 A Correct. 4 do you want to do your examination of Mr. Getty? And
5 Q And at that point, the Court was being asked 5 if so, how long do you think it's going to take?
6 to agreewith an analysisthat the TTO's expert 6 MR. KALTENBACH: | certainly need a break before
7 witness, Jim Martin, had done regarding itsinvestment | 7 | launchinto anything. | think we've been going for
8 earningsclaim, right? 8 three hours now, Y our Honor, so | need abreak. I've
9 A Correct. 9 got notesall over the place that | need to kind of
10 Q Okay. Sotell me, why did you go do a 10 put together to try to make this not scattershot. |
11 different and separate analysis outside of the legal 11 mean, | think it's going to take some time.
12 proceeding? Isit because the Trustees asked you to 12 THE COURT: Okay. And so, Mr. Hoffman, how many
13 or wasit another reason? 13 other witnesses do you plan to call?
14 A Correct. The Trustees asked meto do an 14 MR. HOFFMAN: WEéell, again, | am going to call Dr.
15 analysisfor al of the member districts. 15 Waterman.
16 Q Okay. Andyou came up withanumber for LT |16 ~ THE COURT: Okay.
17 of $1,537,045.31; do you see that? 17 MR. HOFFMAN: | am going to call all the
18 A |do. 18 witnesses that the TTO reguested unless they tell me
19 Q Okay. And how did that compare to the 19 they don't need or want them. And then | may or may
20 figurethat Jim Martin came up with that was part of | 20 not -- I think I'm going to call Michae! Theissen the
21 thelawsuit? 21 end, but we certainly won't be doing that today.
22 A | believe Jim Martin's figure was $1.4. 22 THE COURT: No. All right. So it sounds like
23 Q Why was your number different? 23 we're going to break for the day, right?
24 A | believe because my analysis encompassed 24  MR.KALTENBACH: Wéll, there's no way we're going
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1 tofinishtoday, Your Honor. 1 cdled today.

2 THE COURT: All right. 2 THE COURT: Yes.

3 MR. HOFFMAN: Weéll, Y our Honor, | would hopethat | 3 MR. HOFFMAN: To release them.

4 we can finish up with Mr. Getty and be done and over 4 THE COURT: It might be the 29th. How does

5 withit. | would hope that Mr. Kaltenbach could have 5 everybody look on that day? Jon, we are open except

6 hisquestions of Mr. Getty, and not have that continue 6 we have aprove-up, right?

7 onto another day. | have a concern about that. And 7 MR. HOFFMAN: It isfine with me, Your Honor, 29
8 then the question then becomes how long the Court 8 isgood.

9 wantsto go? 9 THE CLERK: Thereisalso aten o'clock hearing.
10 MR. KALTENBACH: | apologize, Your Honor. |, you| 10 THE COURT: Oh, thereis? | don't even have that
11 know, if Mr. Hoffmann isinsistent on getting Mr. 11 inmy book. What's the case?

12 Getty done before the end of the day, he shouldn't 12 THE CLERK: West Dock v. Lexington.

13 have taken three hours with him, respectfully. 13 THE COURT: Oh, isthat amotion to reconsider?
14 So yes, | don't think I'm going to finish Mr. 14 THE CLERK: Yes, to reconsider.

15 Getty today. Obviously, Mr. Getty and | will not 15 THE COURT: All right, | don't have that day

16 discuss the substance of his testimony. 16 becausethat'sabig case. Is American Heartland at

17 MR. HOFFMAN: Oh, | amsorry. | might havebeen |17 10:45?

18 misunderstood. | was-- all | was saying was let's 18 THE CLERK: The prove-up?

19 get thecrossgoing, if it doesn't finish today, | 19 THE COURT: Yes.

20 will perfectly understand that. | just meant not 20 THE CLERK: That'sat 9:30.

21 deferring the entire cross to alater date, that's all 21 THE COURT: Okay. So --

22 | meant. 22 THE CLERK: November 1st isopen.

23 MR. KALTENBACH: I'vegot alot of notesthat | 23 THE COURT: What isit?

24 need to go through, and you know | think respectfully, 24 THE CLERK: November 1st, the following Monday,

Page 231 Page 233

1 we've frankly been going for, you know, six hours 1 but thereisatrial on Thursday, and you are out

2 right now today. And, you know, Mr. Hoffman just 2 Wednesday.

3 finished three hours of his direct examination, so | 3 THE COURT: That Wednesday | might not be out

4 would like not to start today, Y our Honor. We're not 4 because thething | had to dois still kind of upin

5 going to finish today, so | don't know what the 5 theair. | might have that Wednesday open up,

6 (indiscernible) are. 6 Wednesday the 3rd. All right. What if we set this

7 MR. HOFFMAN: Weéll, you know, | do haveaconcern| 7 for the 1st, November 1st?

8 about that, Your Honor, | think we should make use of 8 MR. HOFFMAN: Sure. That sounds good, Y our

9 our availabletime. And | think Mr. Kaltenbach should 9 Honor.

10 beready to proceed and not just kick everything off 10 THE COURT: Jon, | don't have any hearings that

11 to another day. | think that's a mistake. 11 day; isthat right?

12 THE COURT: No, | think we should do -- | think 12 THE CLERK: No. That day is open.

13 we should at least get started with Mr. Kaltenbach. | 13 THE COURT: All right, so | am going to put it

14 mean, you know, Mr. Kaltenbach, I'm sure that you had 14 down for 10:00. | will save the rest of the day for

15 an understanding that Mr. Getty would be here and 15 it.

16 ready to testify today. So I'm surethat you're 16 MR. KALTENBACH: Mr. Getty texted me, he is down
17 prepared to at least begin your examination of him. 17 thehall. Heis out-of-town November 1st.

18 MR. KALTENBACH: I'd still like abreak before | 18 THE COURT: That day? November 1st?

19 begin, though, Y our Honor. 19 MR. KALTENBACH: That day, yes.

20 THE COURT: All right, it'sfour o'clock now. Let 20 THE COURT: You are going to be out-of-town, or
21 mesee, yeah, so I'mjust I'm looking at my schedule 21 you are going to be unavailable, Mr. Getty?

22 for when we can continue this process. 22 MR. GETTY: Correct.

23 MR. HOFFMAN: And Y our Honor, | am just going to | 23 THE COURT: Okay. What about Friday, the 5th?
24 tell the other witnesses that they don't have to be 24 Jon, | don't have anything on that day?
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THE CLERK: Itisopen aswell.

THE COURT: Okay. That another good day or
Monday, the 8th looks pretty good, too.
MR. HOFFMAN: The 5th isfine with me, Y our
Honor.
THE COURT: Iseverybody else okay on that day?
MR. HOFFMAN: | will have to check with the
witnesses that the TTO identified from LT and circle
with all of them and we will see how that goes. |
can't make any promises about them just now.
THE COURT: What do you want to do about that?
MR. HOFFMAN: Wewill do our best. They have an
ex-employee that they subpoenaed. | don't know if
they really want histestimony or not, but | would
haveto -- just like they are asking Mr. Getty, | will
have to ask them. But | think we should go ahead and
get the November 5th date. And again, between now and
then the TTO may not want to question all of these
people.
THE COURT: All right, so let's at least book it
for November 5th. Soit isin my book now for the 5th
at 10:00 am. So that's what we will do to continue.
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that accounting analysis that he prepared and hasin

which we should be able to see. Y ou know, we may be
able to address that issue more intelligently, that
the Court asks us about.

THE COURT: Yes. Mr. Kaltenbach, are you able to
provide that?

MR. KALTENBACH: Your Honor, at some point we are
going to provide that. | haven't even reviewed it
myself, yet. And | certainly want to review it

myself. Mr. Getty had every intention of providing
that right up until the moment they said they were
going to sue.

MR. HOFFMAN: Weéll, | don't redlly think it is
relevant asto why Mr. Getty didn't giveit to us, but
it isadocument that he prepared that breaks down his
analysis and we certainly are entitled to seeit and |
don't know what Mr. Kaltenbach review of it would or
would not do based on what the witness' testimony is.
So | would like to get that by the end of the day
tomorrow. | don't see any reason why it should be
delayed and why | should haveto file aformal
document request. That seems unnecessary and kind of

23 Mr. Kaltenbach, you said you wanted a break to get 23 unreasonable.

24 your notestogether. It isfour o'clock on my clock. 24 MR. KALTENBACH: Your Honor, if Mr. Hoffman is
Page 235 Page 237

1 Why don't we come back at 4:15. Isthat enough time 1 asking perhapsthat | discovery, | think my point

2 for everybody? 2 then, we can agree on an expedited discovery schedule

3 MR. HOFFMAN: That's great, Judge. Sounds good. 3 and maybe alot of this can get streamlined instead of

4 (WHEREUPON, a short break 4 what appears to be al this deposition testimony taken

5 was taken.) 5 inapreliminary injunction hearing. (Indiscernible).

6 THE COURT: All right, | am back. |severybody else 6 MR. HOFFMAN: (Indiscernible).

7 back, too. 7 THE COURT: Hold on.

8 MR. KALTENBACH: | believe so, Mr. Getty, yes, he 8 MR. HOFFMAN: | am asking for one document to be

9 isjust walking into the office down the hall. 9 giventous, whichisrelevant to thiswitness

10 THE COURT: Okay. 10 testimony, and | see zero reason why the TTO should be

11 MR. HOFFMAN: | am back, Y our Honor. Your Honor, | 11 playing keep-away with it and not giving it to us.

12 | have one point | wanted to mention. Mr. Getty 12 This seems unreasonable.

13 referred to an accounting analysis that he did on the 13 THE COURT: Wéll, | mean we can do it one of two

14 $4.5 million dollar figure. We would like to get that 14 ways. | mean | can make aruling on whether or not

15 either by agreement or by order of Court. Itis 15 you are entitled to the preliminary injunction and

16 something relevant to this case and certainly we are 16 then we can talk about the amount. We could do that

17 entitled to reasonable expedited discovery. He said 17 asasubseguent hearing and then that issue and that

18 hehadit. 18 document would become quite relevant.

19 THE COURT: Right now, does that have any bearing 19 Orwecandoit all at onetimeand it seemslike

20 on the motion that is up right now? 20 maybe Mr. Kaltenbach and Mr. Quinlan wanttodoitin

21 MR. HOFFMAN: Weéll, it might because if we get 21 aseparate -- not a separate hearing, but aruling

22 it, Your Honor asked if there is a smaller amount that 22 (indiscernible)

23 wewould agree to, less than the $6 millionin light 23 MR. QUINLAN: (Indiscernible). We don't think

24 of the $4.5 million dollar payment. So if we can see 24 you're going to get there but given that we are not
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1 going to do the hearing, Judge, you know, obviously 1 fine
2 until next month, it might make sense to do some 2 THE COURT: Mr. Hoffman.
3 limited expedited discovery if they can give usthe 3 MR. HOFFMAN: Y our Honor, that's a problem.
4 documents to support their positionsand TRO. You 4 Look, asyou can tell, there'sa history in this case.
5 know, even if we limit it, which | would be fine with 5 | spent five years trying to get information from this
6 though (indiscernible). 6 -
7 THE COURT: (Indiscernible) 7 MR. QUINLAN: Not from me.
8 MR. HOFFMAN: (Indiscernible). 8 MR. HOFFMAN: Excuse me. | spent five years
9 THE COURT: Timeout. Tineout. Let'sseeif 9 trying to get information from the TTO and | had to
10 you guys can work thisout. It sounds like you are 10 file multiple motions to compel, which were largely
11 willing to give up some documents, Mr. Quinlan. 11 granted. Andwhat I'm asking for isasimple document
12 MR. QUINLAN: Yes, | wouldif (indiscernible). 12 that the witness just testified to creating, having to
13 THE COURT: Yes. 13 do with acalculation that he made that impacts our
14 MR. QUINLAN: To try and get this so we, you 14 money. And | see zero reason why that should not be
15 know, try and get thisresolved. And if we get some 15 provided to me tomorrow.
16 document from them to support their claim, we will 16 THE COURT: We are not in discovery right now,
17 give some to ours and then hopefully when we appear, | | 17 right? | mean, are you entitled to it? You will be
18 am (indiscernible) forget this because | think the 18 entitled to it, but we're not even at issue yet,
19 court is probably with, he is my age category, but it 19 right, so hold on asecond. Let's seeif we can make
20 isgetting up there. 20 an agreement here. What isit, Mr. Quinlan, that your
21 THE COURT: Y ou know, you are hard to hear 21 client needs? Do you have any specific documents?
22 because | think you are far away from the microphone. | 22 MR. QUINLAN: | would want, Judge, anything from
23 MR. QUINLAN: Oh. We go back the 5th of 23 204, right, that would support their position that
24 November, if my recollection is correct, | think, 24 thereisno irreparable harm and that they don't have
Page 239 Page 241
1 yeah, isthat right, yeah. 1 anadequate remedy at law. And if they could get me
2 THE COURT: Thewhat? 2 those documents, I'm happy to do the same on my side.
3 MR. QUINLAN: | said | think we are back November | 3 | am just (indiscernible).
4 5th, so we have alittle over amonth, right? 4 THE COURT: Well, where are those documents? |
5 THE COURT: | will do it under a month, but yeah. 5 mean, isn't the proof of that (indiscernible)?
6 MR. QUINLAN: Why don't we agree to that, and | 6 MR. QUINLAN: All that, communications and things
7 could do that, we give them some documents, they give 7 that relate to the fact that they are concerned they
8 ussome and it will hopefully expedite these 8 won't get paid, or they will get paid and what the
9 witnesses. | am even happy to keep it tight and 9 basisforthatis.
10 limited to the two elements that we, at |east on our 10 THE COURT: (Indiscernible)
11 end think they won't be able to prove. And if they 11 MR. QUINLAN: (Indiscernible).
12 can give uswhat they think supports that, maybe we 12 MR. HOFFMAN: (Indiscernible).
13 will have achange of mind, maybe wewon't. Butthen | 13 THE COURT: The evidenceis going to bein people
14 it gives us something that we can cross-examine the 14 like Mr. Gettystestimony, right? Isn't that going to
15 witnesseson. 15 bewherethe evidenceis?
16 MR. KALTENBACH: And there'sawaysthe remote | 16 MR. QUINLAN: (Indiscernible) communications
17 possibility, Your Honor, that we actually reach an 17 internal on their end, | would imagine.
18 agreement. 18 MR. HOFFMAN: Hereiswhat is going to happen.
19 MR. QUINLAN: Weéll, that'swhat | said. Maybe 19 Judge--
20 will, you know, if they can demonstrate it and we 20 MR. QUINLAN: Hold on. You know what's going to
21 don't need the Court, but if we get those documents 21 happen, Jay? Whatever the Judge says. So why don't
22 that support their position, it's also, given that the 22 weadl relax. Sorry, Judge.
23 movement, it makes sense, and we'll give up documents | 23 THE COURT: Guys, | know that thereis alot of
24 that we think support the fact that they don't. | am 24 emotion, so let's just try to work together for now.
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1 MR. HOFFMAN: What I just heard from Mr. Quinlan | 1 MR. QUINLAN: Potentially. Again, | would have
2 was heisgoing to send me a bunch of contention 2 toseeitand | will havetolook at it. Y ou know,

3 requests like give me all the documents that you feel 3 obviously from my perspective, | don't know if we will
4 support your position on thisissue. And there's 4 even get there. But moreimportantly, | just don't

5 aready been enough time wasted in this proceeding on 5 liketheideathat you know this 204, they brought the

6 gains. | want to get to the heart of this matter. 6 lawsuit. They don't want to produce witnesses, they

7 I'masking for one simple thing that the witness just 7 don't want to do this, and then they want al this

8 tedtified about that he knows he has, and he has a 8 stuff (indiscernible). 1 am happy to look at it and

9 fiduciary duty to giveto my client. 9 if I thinkitisrelevant, | am happy to giveit to
10 | don't understand why this is now turning into 10 him. But | am not going to (indiscernible).
11 let'sexchange requests. | don't want to exchange 11 MR. HOFFMAN: Y our Honor, | am not asking --
12 document requests with the TTO. | don't want to 12 MR. QUINLAN: | am not without seeing the
13 change interrogatories with the TTO. I've done it 13 document to agree to turn something over that | am not
14 before, and it is not a pleasant experience. And 14 surethat we have afiduciary duty. | tried to work
15 we'rein the middle of this hearing, | don't want a 15 something out as colleagues should and he just wants
16 complicated and create other fights. | don't want to 16 itone-sided. Thereisjust an element of fairnesswe
17 come back November 5th and have a big fight over a 17 al deal with (indiscernible).

18 motion to compel. 18 THE COURT: Right. But | know, but | am asking
19 THE COURT: Right. 19 you right now, what isit that you feel like you need

20 MR. HOFFMAN: We hear thisis how today's hearing | 20 from him? What isit that you feel like you need?

21 got derailed with all these most last minute motions 21 MR. QUINLAN: | said specificaly, | got at the noose
22 fromthe TTO. 22 of the whole problem with taking no discovery in the
23 THE COURT: Let meask you this, Mr. Quinlan, why | 23 case. What | would ask for any documents that they
24 isn't Mr. Getty obligated by hisfiduciary duty to 24 feel support their claims and really the ones | would

Page 243 Page 245

1 provide this document to Mr. Hoffman? 1 befocusing on because | really think those are the

2 MR. QUINLAN: One, | am not a hundred percent 2 two that matter the most, are they, you know, from a

3 sure he has afiduciary duty to provide that document. 3 conceptua point of view, what do they believe?

4 THE COURT: Why not? 4 And | don't disagree with the Court, which is

5 MR. QUINLAN: | guess| would haveto look at it 5 they are probably within us. But what are their back

6 and see what the document is. And second of all they 6 and forth that explains, that demonstrates their

7 arenot amember. 7 support for the questions that Mr. Hoffman is asking?
8 THE COURT: Now, that's true. 8 And then he asked alot of questions that

9 MR. QUINLAN: So I'm not trying to split hairs, 9 (indiscernible).

10 but they're not (indiscernible). 10 MR. HOFFMAN: All right. Your Honor --

11 THE COURT: Butisn'tit going to help get the -- 11 THE COURT: All right, you are --

12 isn't aprovision of that document -- 12 MR. QUINLAN: (Indiscernible) want to do that, to
13 MR. QUINLAN: | thought | had a plan that would | 13 go into those questions with his witnesses when he

14 movethingsaong. Mr. Hoffman wantsto be one-sided. | 14 callsthem. And if he can produce documents that

15 | don't know want to fight about this. | am happy to 15 relateto their claims, that would be helpful. And

16 look at it, but it doesn't seem likeitis 16 then that would allow us to address them.

17 particularly relevant, and maybe we will split it up 17 Now, if he doesn't want to do that, that's fine.

18 intotwo. | just don't like the idea (indiscernible). 18 And Y our Honor, you're asking meto like, you know,
19 THE COURT: Itisrelevant. Itisrelevant if 19 it'shard because | don't have a specific document. |
20 the-- if thereis going to be a preliminary 20 haven't asked a single question to one of his

21 injunction on it, right? 21 witnesses. So, you know and to say if you have things
22 MR. QUINLAN: It might be. 22 to support -- they are trying to get (indiscernible).

23 THE COURT: Becauseit isgoing to go to the 23 Trying to get an injunction.

24 amount of the monies that are going to be held, right? | 24 It'stheir burden. If they have documents and
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1 thingsthat they believe support the complaint that 1 those funds.

2 they filed that justify the claims that they made, it 2 Those are fiduciary funds. And that's what Esrig

3 seemsto me they should produce them. If they want to 3 determined. And you bet your bottom dollar that Ken
4 ask the same of us, then I'm willing to do that to 4 Getty is supposed to be giving us information about

5 movethisaong because | strongly believethereis-- 5 our money. And we asked for one document.

6 THE COURT: Hereisthe differenceas| seeit. 6 MR. QUINLAN: 1 will tell you, Judge --

7 You'renot asking for a specific document. You're 7 MR. HOFFMAN: Excuse me. We asked for one

8 saying, what are the documents that support your 8 document that the witness just testified about, and

9 clam? | mean, thereis-- 9 they won't --
10 MR. QUINLAN: Well, that's (indiscernible). 10 MR. QUINLAN: (Indiscernible).
11 THE COURT: In hissituation, you know, there'sa | 11 THE COURT: Mr. Quinlan, hold on.
12 document that Mr. Getty testified to that isin 12 MR. HOFFMAN: One document that the witness
13 existencethat he has accessto. And | guess would 13 tedtified about that isin existence. That's very
14 clarify really, you know, the amount of money or at 14 relevant and important. And the fact that they won't
15 least the aleged amount of money that's beenin 15 agreeto give thisto us shows how uncooperative and
16 question here, right? 16 difficult they are and how they are trying to make
17 MR. QUINLAN: And | guessthe frustrating partis | 17 thisinto the most complex, contentious, difficult

18 we haven't asked a single question, obviously, in this 18 proceeding and it isreadlly outrageous. Like from

19 hearing, not one. But when we do and | hear from a 19 their fight over the Order to the transfer to Esrig,
20 witness, did you have any communications about ABCD, | 20 all of these thingsjust build on each other. | am
21 andyes, | sent him an email. Okay, are we going to 21 asking for one document. If they have a document that
22 stop and say, will you produce that email because it 22 they really want from me, then ask mefor it, but

23 may be essential to my case? | don't know. Youknow, |23 don't come up with this, well if you are going to ask
24 obvioudly -- 24 for this, we are gg to give you this broad --
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1 THE COURT: | mean, | don't know. 1 MR. QUINLAN: | will tell you, Judge.

2 MR. QUINLAN: And | feel like we'rejust doing 2 MR. HOFFMAN: Excuse me. We are going to ask for
3 thiswedll, hey, | want this, Judge, order this. | 3 all documents that support your position for this.

4 want that. | amwilling to look at it, like | said, 4 That's nonsense. And that is not productive, and it

5 if it'shelpful, Judge, | don't want to agree to 5 isnot geared toward finding facts. It is geared

6 produce without seeing it. | heard the testimony. | 6 toward fighting with the other side and punishing us

7 don't know what itis. If | did, | would turn it over 7 for filing this lawsuit. Anditisimproper. Itis

8 toyou and say, no problem, it helps me, | want to 8 animproper purpose and again, it isamotion to

9 giveittoyou. 9 require them to produce this one document. That's our
10 | just want to take alook at it, and | don't 10 motion.

11 want to be compelled to do anything without looking at | 11 MR. QUINLAN: Isthere amotion on file?

12 it because | may turn around and say, no, | can't for 12 MR. HOFFMAN: | just gave him an oral motion.

13 thing, thisand thisreason. | just don't know. It's 13 THE COURT: All right.

14 kind of unfair to me, (indiscernible). 14 MR. QUINLAN: Okay. And it isone document, just
15 THE COURT: All right. Mr. Hoffman? 15 soweareclear. Andlook, | am not trying to be

16 MR. HOFFMAN: Thereisno unfairness. The 16 hypothetical, but if Mr. Hoffman wants to profess some
17 witnessjust testified that he did an accounting of 17 things about the law, it's a document that we

18 the money that he determined was owed to LT and then | 18 specifically don't know, that Getty mentioned that

19 paid usfour-and-a-half million out of it. Thisisn't 19 wevegot to figure out what it is and prove. | think

20 somelegal thing. Thisishisdetermination asan 20 (Indiscernible) would say if | talk to Mr. Getty, if |

21 accountant. It's outrageous that it wasn't given to us 21 amalowedto. | know he's testifying and asked him

22 dready. And asto thefiduciary duty, yes, were no 22 what itis, | can give you a much better answer in

23 longer amember of the district, but aslong asthe 23 about two minutes.

24 TTOisholding our money, it isafiduciary toward 24 But | will tell you one thing | would like that |
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1 think is going to be square at the center of this case 1 MR. QUINLAN: Okay, that'sfair.

2 iswhy 204 waited so long to bring this lawsuit? And 2 THE COURT: Okay. Solet'sdo this, Mr. Getty

3 when they're talking about it in July, what the basis 3 canyou get Mr. Quinlan or Mr. Kaltenbach your

4 wasfor the delay, which | think is very relevant to 4 document that we're talking about, do you know what

5 thefour factors. Andif they have something to 5 document it is that we're talking about?

6 demonstrate that because | am going to ask them those | 6 MR. GETTY: | do.

7 questions when we do get (indiscernible). 7 THE COURT: Okay. Canyou get it to them by

8 THE COURT: Yeah, | thought that the -- didn't 8 tomorrow?

9 themoney just get -- wasn't this -- wasn't the last 9 MR. GETTY: Yes.
10 order in June? 10 THE COURT: All right. Good. Tomorrow is what
11 MR. QUINLAN: It was July (indiscernible). 11 Friday, Thursday? | am lost.
12 THE COURT: Everything went down in July. 12 MR. HOFFMAN: Thursday. Okay. Soif you can get
13 MR. QUINLAN: July 2nd. Sothey waited all the | 13 it to him by tomorrow, by the end of business tomorrow
14 way for July 2nd, and obviously waited for August -- | 14 and he can review it, | will require that the parties
15 THE COURT: Until September? 15 have a discussion about this by Monday, the 18th.
16 MR. QUINLAN: (Indiscernible). 16 MR. QUINLAN: | can't do Monday because | am out
17 MR. HOFFMAN: (Indiscernible). 17 of town.

18 MR. QUINLAN: And so the questionis, if it's 18 THE COURT: No, | am not telling you to come

19 truly an emergency, it'struly something you're 19 back. You can have adiscussion.
20 concerned about, and you are truly worried 20 MR. QUINLAN: | am out of the country until

21 (indiscernible). 21 Monday.

22 THE COURT: Well, we are past an emergency. 22 MR. HOFFMAN: They have five lawyers on the case,
23 Thereisno emergency motion pending. We are past an| 23 Your Honor, | can talk to one of them about this

24 emergency. 24 document. Itisnot going to be that hard.
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1 MR. QUINLAN: It getsto irreparable harm. 1 THE COURT: All | am asking for isthat you

2 THE COURT: No, an emergency? 2 discussit with Mr. Hoffman.

3 MR. QUINLAN: (Indiscernible) irreparable harm if | 3 MR. QUINLAN: | can do that on Tuesday.

4 infact they have sat on their hands, and they are 4 THE COURT: All right, so discussit by Monday.

5 demonstrating that they are being harmed from July 5 MR. QUINLAN: Tuesday. Tuesday, Judge.

6 until now. Itiscertainly afact that the Court 6 THE COURT: By Tuesday the 19th.

7 would weigh asto whether or not they aretruly being | 7 MR. QUINLAN: | am out of the country until

8 irreparable. 8 Monday.

9 MR. QUINLAN: (Indiscernible) irreparable harmif | 9 THE COURT: Discussit by Tuesday. And you know
10 infact they have sat on their hands, and they are 10 | would like -- Mr. Quinlan, | think it would be

11 demonstrating that they are being harmed from July 11 helpful if you think that thisis a document that

12 until now. Itiscertainly afact that the Court 12 should be turned over, that you turn it over.

13 would weigh as to whether or not they are truly being | 13 MR. QUINLAN: Of course.

14 irreparable. 14 THE COURT: And | will ask the partiesto -- you
15 THE COURT: | don't know, there might be a 15 know, | will alow if theresarefusal to turnit

16 temporal component to that element, but | don't know | 16 over, Mr. Hoffman, | will let you file amotion on it

17 that it is necessary. 17 by, you know, aweek later, by the 26th.

18 MR. QUINLAN: WEéll, | am not saying that any of | 18 MR. QUINLAN: And Judge, | will tell you just

19 thisisnecessary. | am just trying to do what | can 19 because we're on the record that hopefully I'll get it

20 to move thishearing. We have had one day of 20 sooner and if thereisnoissue, | will just turn it

21 hearings. 21 over.

22 THE COURT: All right. Listen, Mr. Quinlan. | 22 THE COURT: Good. | hope so. | hopethisisal
23 want you to be able to look at the document before you | 23 unnecessary.

24 provideit. Okay. 24 MR. QUINLAN: Yes, so my only trepidation as you
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canimagineisthat | haven't seen it.

THE COURT: That'sfine. That'sfine. So, Mr.
Hoffman, if you want, if you need to file amotion by
the 26th, Mr. Quinlan and you're your team can file a
response to it by the 29th. And then we'll address it
when we come back. Mr. Hoffman, | am not going to
give you timeto reply, okay.

MR. HOFFMAN: Don't need it. don't need it.

THE COURT: And then we will addressit on the --
10 get me everything by the 1st, and we'll addressit on

© 00N UL~ WNPE

Page 256
1 MR. QUINLAN: Judge, sorry to do this. Two

2 things, | haveto cut at like 5:20 because my daughter

3 hasafield hockey game, | guessI'm in charge of

4 watching.

5 THE COURT: You arein charge of watching; is

6 that what you said?

7 MR. QUINLAN: Yeah, | amin charge of watching.
8 THE COURT: All right.

9 MR. QUINLAN: From the family. And then onthe
10 other, | spoke to Mr. Getty (indiscernible) by the

11 the5th. Okay? | think it would be helpful and | 11 Court that at least from what he has informed me
12 would like to see the parties, you know, working 12 (indiscernible).
13 together, at least in this regard, okay. 13 THE COURT: Okay, good, good. So that sounds
14 MR. HOFFMAN: | think this gives you an idea of 14 good. So Mr. Hoffman, you can get the document by
15 what we're up againgt, but I'll do my best, Y our 15 Tuesday, okay?
16 Honor, | promise. 16 MR. QUINLAN: Okay. Do you want to put that in
17 THE COURT: Good. Okay, so that addresses that 17 the Order and then we don't have to do that briefing
18 issue. Areyou ready, Mr. Kaltenbach? Areyou going 18 schedule we talked about?
19 to be questioning Mr. Getty? 19 MR. QUINLAN: Right.
20 MR. KALTENBACH: 1 will, Your Honor, yes. Thank | 20 MR. HOFFMAN: Perfect. | couldn't hear what Mr.
21 you. 21 Quinlan was saying about today's scheduling.
22 THE COURT: Sowhy don't we get started. Itis 22 THE COURT: Hehastoleave at 5:20. Heisin
23 aready twenty to five. Does anybody have atime 23 charge of watching his daughter's game.
24 deadline? 24 MR. HOFFMAN: Okay. Understood. So we will end
Page 255 Page 257
1 MR. QUINLAN: (Indiscernible) 1 then?
2 THE COURT: Can you get closer to the mic? 2 THE COURT: | am sorry?
3 MR. HOFFMAN: | can't hear him. 3 MR. HOFFMAN: Arewe ending at 5:20?
4 MR. QUINLAN: | wasjust going to ask how long 4 THE COURT: Yes, | think we are going to have to.
5 the Court wasthinking of going so | can notify folks 5 MR. HOFFMAN: Okay.
6 at home, that'sall. 6 MR. QUINLAN: Thanks, Judge, sorry to be
7 THE COURT: Right. And | have the same 7 difficult.
8 gituation. 8 THE COURT: No, not at all. All right. |
9 MR. QUINLAN: At the moment not taking aposition | 9 understand. Okay, so let's begin.
10 onit, | just want to text them. 10 MR. KALTENBACH: Sure.
11 THE COURT: Yeah, | mean, | can go lateif | can 11 THE COURT: You are still under oath, you
12 just make surethat | have somebody to cover 12 understand that.
13 something. Do you want to give me one second and | 13 MR. GETTY: | do.
14 can find out? 14 THE COURT: Okay, dl right.
15 MR. QUINLAN: Can | do the same? 15 MR. KALTENBACH: Jay, did you use -- | am sorry,
16 THE COURT: Yeah, of course. Threeminutesand | 16 my notesare alittle unclear. Isone of the exhibits
17 wewill check in. 17 theinvestment portfolio as of June 30, 2021, or no?

18 (WHEREUPON, a short break was

19 taken.)

20 THE COURT: | am back.

21 MR. HOFFMAN: Here, Y our Honor, Jay Hoffman.
22 THE COURT: | am good until 6:00.

23 MR. HOFFMAN: Soam . Patrick, are you good?
24 MR. REPORTER: Yes, | can stay until 6:00.

MR. HOFFMAN: That is a document that is attached
the TTO response to the motion for preliminary

ol
© ©

20 injunction.

21 MR. KALTENBACH: If you marked it as an exhibit
22 today, | would just use your exhibit; if you want to

23 doit that way.

24 MR. HOFFMAN: | did not useit.
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1  MR.KALTENBACH: Okay. | will havetodoit, 1 Q Okay. And thetwo $3 million dollar anounts
2 then. That'sfine. | just wanted to know. 2 that we have been talking about, | think one was a

3  MR.HOFFMAN: I did not useit. | haveno 3 Countryside and FNBC, LaGrange. Are those two

4 objection to it being used as an exhibit in evidence. 4 accounts are part of the agency fund?

5 No objection. 5 A Correct.

6 MR. KALTENBACH: Okay. | am going to haveto, | 6 Q Do those two accounts belong to any of the

7 think, screen share. Soif | can do that. | don't 7 school districts?

8 know if Your Honor needs to do anything or if | can 8 A No.

9 just screen share. 9 Q Okay. Do any of the accounts belong to any
10 THE COURT: You can do that, but | also have the 10 of the school districts?
11 --yousaditisintheresponse, right? | haveit 11 A No.
12 infront of me, but you want to share it with Mr. 12 Q And the agency fund, in addition to bank
13 Getty; isthat what you are saying? 13 accounts, are there investment vehicles?
14 MR. KALTENBACH: Yes. 14 A Yes, thereare.
15  THE COURT: You should be able to. 15 Q And, roughly how many investment vehicles
16 MR. KALTENBACH: Okay, Your Honor, wewill tryto | 16 are there, let's say, as of the end of the fiscal year

17 do what we did for the trial in advance of the 5th, 17 most recently ended, that would been June 30?

18 whichis have amaster set of exhibits everyone can 18 A Approximately 250.

19 have. Wewerejust -- you know, it has been arush to 19 Q Okay. I'll screen sharenow, if | may.
20 get thisdone. Okay. | am going to share a screen. 20 Okay, Mr. Getty, do you see this PDF that I'm kind of
21 Well, I will do it in afew minutes, | guess. Why 21 wiggling on my screen?

22 don't wedo it that way. 22 A | do.

23 CROSS-EXAMINATION 23 Q Okay. Andwhat -- thisis an 18-page PDF.
24 BY MR. KALTENBACH: 24 | am going to shrink it, | guess, alittle bit. We
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1 Q Mr. Getty, there has been some testimony 1 arejust looking at the first page or so. What is

2 today about something called the agency fund. What | 2 this document?

3 s, from your perspective as Treasurer, what is the 3 A Thisdocument lists al of the cash accounts

4 agency fund? 4 and all of the investment securities that are held by

5 A Theagency fundisall of the pooled 5 the Treasurer's office within the agency fund.

6 investments and cash accounts that are interest -- 6 Q Okay. Andisthisas of acertain pointin

7 predominantly produce interest on a quarterly basis 7 time?

8 for the member districts. 8 A Correct. Inthe upper left hand corner, you

9 Q Okay. Andisthat also what has been 9 will see June 30, 2021. Thiswould have been al of
10 referred to as the pool fund or the co-mingled fund? | 10 the securities held on 6/30/2021.

11 A  Correct. 11 Q Okay. Andinthe upper left, you see,

12 Q Okay. Andlet's-- can you give me an idea 12 there'sachart abovethe pie chart. There'sachart,
13 of the complexity; how many different bank accounts | 13 one column has investment type and those are the
14 are part of the agency fund? 14 different types of investments, | am assuming; is that
15 A Wéll, approximately 50. 15 right?

16 Q Okay. Andwhose name are al of those 16 A Correct.

17 accountsin? 17 Q Okay. So we've got things like certificates

18 A Thissigners on the account are the 18 of deposit, money markets, U.S. Treasuries, municipal
19 Treasurer and the President of the Board, Mr. Michael | 19 bonds, things like that, right? Corporate bonds?

20 Theissen. 20 A Correct.

21 Q Okay. Soadll of that money, regardless of 21 Q Okay. Andthen what isthe cost basis

22 what bank account (indiscernible) within the agency |22 column, what does that (indiscernible)?

23 fund, isthat what your testimony is? 23 A That isthe price that the Treasurer's

24 A Correct. 24 office paid for said security.
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1 Q Okay. Andwhat isthetotal market value? 1 fiscal year closes?

2 A Themarket value as the value at the end of 2 A No.

3 June 30, which would have reflected if that security | 3 Q Okay. You havetestified earlier today that

4 that washeld, it isessentially what it'svalued in 4 certain numbers are accurate or maybe you even said
5 the marketplace, according to our custodial bank. 5 perfectly accuratein hindsight? Do you recall that?
6 Q Okay. But are those securities liquidated 6 A Correct.

7 onJune 30th in order to then get the actual value? 7 Q Canyou explain what you meant by how is

8 A No. 8 something only accurate in hindsight?

9 Q Okay. And so thetotal valueonJune30ona| 9 A Theword | used was precise, and so as part
10 cost basiswas, let'sjust say, roughly $235 million; | 10 of an accountant, in the accounting function isyou
11 isthat accurate on how | am reading that? 11 know, reconciling al the activity. And when | say
12 A Correct. That isaccurate. 12 we're precise, we're precise once we're able to
13 Q Okay. Andthetotal market valueis$240 |13 reconcile abank statement to our general ledger to
14 million? 14 ensurethat that information is correct.

15 A Correct. 15 Q And does the does the agency fund consist of
16 Q Okay. Now does-- are these funds that 16 --isitjust these assets or doesit -- isthere

17 belong to the school districts? 17 income that comesinto the fund, or what is that?

18 A Correct. 18 A There's maturities, there's prepayments,

19 Q Okay. Sothe pool that weretalking about, |19 there areinterest, the regular interest payments,
20 it'seither, depending on how you look at it, it's 20 there are sometimes penalties. Y ou know, that's just
21 either $235 million or $240 million; that right? 21 someof it. You know, some of that, I'm sure I'm

22 A The Treasurer's office looks at cost basis. 22 missing.

23 Q Okay. Sofrom your perspective, the pool as| 23 Q How isthere apenalty that occurs within

24 of June 30th, was $235 million dollars? 24 the agency fund?
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1 A Correct. 1 A Youwill seethat there's an agency DUS or

2 Q Okay. Isthisadocument your office 2 /CMBS.

3 created? 3 Q Isthat thetop line?

4 A ltis 4 Q Yeah, thetop line of the investment type.

5 Q Okay. When did your office create this 5 That's acommercial mortgage backed security. And
6 document? 6 also, you'll see, you know, about five rows down,

7 A Thiswould have been created in late duly. | 7 you'll MBS. Those are mortgage backed securities,

8 know the Treasurer's office had a meeting on July 8 which aretypically residential. If some of those

9 29th, so this would have been done the week before 9 securities or some even some of the corporate bonds,
10 July 29. 10 there are prepayment penalties that may be beneficial
11 Q Isthisadocument -- why don't you create 11 tothose entities, but we in no way can forecast if we
12 thisdocument earlier? For instance, at 5:00 p.m. on 12 receive those types of funds until after month end.
13 June 30th or at 9:00 am. on July 1st? 13 Q Isthat -- are you talking about someone

14 A Wedon't have theinformation yet. Again, 14 repaying a mortgage?

15 it'sabout the -- between the 10th and the 12th of the 15 A Correct.

16 following month that we received information from our | 16 Q Okay. How often does the balance of the

17 custodial bank that is extremely important in the 17 agency fund fluctuate?

18 creation of this report. 18 A Every day.

19 Q Doesyour office know to the penny thevalue | 19 Q Anddoyoutrack it daily?

20 of the agency fund on a cost basis as of the moment 20 A  Wedo not.

21 thefiscal year closes? 21 Q Isthat possiblein your understanding?

22 A No. 22 A That would be impossible for our current set
23 Q Isthere any way you can fathom that your 23 up.

24 office could calculate that as of the moment the 24 Q Okay. And so these next grouping of pages,
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1 so starting on page 2 of this exhibit, and | guess for 1 that each district has within the agency fund?

2 identification, | think we'll call this Defendant's 2 A Correct. Their fund balance gets applied

3 Exhibit 14, if we can. It'skind of kind of | guess 3 against the total amount of cash and investments. And
4 how wedid it internally. 4 then we get the percentage share of their cash

5 (WHEREUPON, Defendant's 5 position of the agency funds.

6 Exhibit 14 was marked for 6 Q Soistheir fund balance just a percentage?

7 Identification.) 7 Itisaformulaasa percentage of the agency fund; is
8 BY MR. KALTENBACH: 8 that what you're saying?

9 Q Isthisthenalisting of al the different 9 A Correct.
10 investment vehicles within the fund? 10 Q Okay. Andin order for you to know the
11 A Correct. Thisis every single investment 11 percentages that thisis going to be split, you know,
12 within the agency fund. 12 let'simagine there's 12 districts, does each district
13 Q Okay. Sowe have the custody and we're 13 get one-twelfth?
14 seeing like Byline Bank and CIB Trust, the investment | 14 A Correct.
15 description, the maturity date, the type, CUSIP. And | 15 Q If so, does each district, do they each get
16 canyou explain what CUSIP is, Mr. Getty? 16 an exact identical slice of the pie?
17 A A CUSIPisadigit that's assigned to 17 A They do not.
18 securities so that they could be publicly tracked. If 18 Q Okay. What determines each district's slice
19 you take that number and there's asystem called, you | 19 of the pie?
20 know, different systems that you could put that number | 20 A Their cash position, and I'm just making
21 inand you can essentially track that transaction. 21 surethat fund balance, it is very closeto fund
22 And some of them, you can see the buy and sell, the 22 baance. But it isthe cash position of each
23 history of the different securities. 23 district, and so again, very closely correlated to
24 Q Okay. So thisdocument and I'm scrolling 24 fund balance, but dlightly different.
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1 through it relatively rapidly becauseit looks like 1 Q Okay. And how do you determine the cash

2 they'reall kind of similar pages. These areall the 2 positionin each district?

3 different securities your office has invested the 3 A It'sthe fund balance with liabilities added

4 school districts money in, right? 4 to the fund balance and subtracting any cash accounts
5 A Correct. 5 that may be reflected on that member district's

6 Q Okay. Andis-- when your office creates 6 general ledger. That isnot held by the Treasurer's

7 thisdocument, doesit share it with the school? 7 office, and therefore not part of this pooled

8 A | email it to the board members of all of 8 investments.

9 our various school districts and superintendents, and | 9 Q Okay. Solet'sbreak it down alittle bit

10 then we also put it online on our website. 10 there. Eachdistrict has -- does each district have

11 Q Okay. And Mr. Getty, each -- | know there's | 11 fundsthat are not part of the agency fund?

12 apiechart there. That'sthe pie chart of the types 12 A Yes, they do.

13 of investments that make up the agency fund, right? | 13 Q Okay. Andwhat are those funds, what are
14 A Correct. 14 they for?

15 Q Okay. Does each district own ashare of the | 15 A They could be student activity funds, so if

16 $235 million dollar pool that you described? 16 the students go on afield trip and money comesin for
17 A Correct. 17 that purpose. Districts have cash on hand. They call
18 Q Okay. Isthat apercentage share, | guess, 18 them imprest accounts. They act similarly to petty
19 justto beclear? 19 cash accountsif they needed to, you know, kind of
20 A Correct. 20 check that day. And that's the majority of the

21 Q Okay. Soeachdistrict hasasdlice of the 21 accountsthat held in the districts' name.

22 pie, if youwill? 22 Q Anddo you invest those funds for the

23 A Correct. 23 districts?

24 Q Okay. Andisthat how you track the balance | 24 A Wedo not.
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1 Q Okay. And so that'swhy you back out those 1 THECOURT: Itisleading. There hasbeen some
2 amounts when determining the percentage of the pie, 2 leading. Yes, go ahead and rephrase.
3 because those amounts aren't part of the investment? 3 MR. KALTENBACH: There probably has, Y our Honor.
4 A Correct. At the end of the year when the 4 | will concede that. | wastrying to -- some of this
5 ownershipis created. 5 isbackground and | was trying to expedite it; that's
6 Q Okay. Sowhat do you need to know in order 6 fair.
7 to know the cash balance in order to determine each 7 BY MR. KALTENBACH:
8 digtrict slice of the $235 million dollar pie? 8 Q Okay. So, Mr. Getty, isthere -- you know,
9 A  Weneedto haveall of our districts, all of 9 do you and does your office try your best to get each
10 our districts, closed for June. In this case, all 10 district's slice of the pie determined and the pie
11 activity hasto be completed for June, and the member | 11 determine as quickly as you can?
12 districts signing off that their books are closed. 12 A Correct.
13 And then, you know, we need to reconcile all the 13 Q Okay. Sothat late September day isnot a
14 underlying bank accounts. We reconcile all the 14 dateyou just arbitrarily pick. Isthat accurate, or
15 transactionsfor the portfolio, in general. And after 15 no?
16 we have that information, we're able to create that 16 A That's accurate.
17 percentage share. 17 Q And the numbers that you are using, the $235
18 Q Okay. And how long does that take to 18 million pool, is that subject to independent audit?
19 caculate the percentage share, you know, fromtheday | 19 A Itis.
20 thefiscal year ends until you're ableto do it? 20 Q Andisyour caculation of the slice of each
21 A A typica month-end then can take anywhere | 21 district's pie subject to independent audit?
22 from 20 to 40 daysto have all of our member districts |22 A ltis.
23 closed. Year-end becomes significantly more difficult |23~ Q Okay. Do thedistricts enroll in your -- or
24 just becauseit isthe end of year. And so typically, 24 do thedistrict's records play any rolein calculating
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1 it'snot until the middle of August. So typicaly, | 1 --
2 would say between August 15th and August 25th iswhen| 2 A You brokeup. | missed a portion of what
3 dll activity has been completed for the prior fiscal 3 you said in the beginning.
4 year, and we're able to start the process of turning 4 Q | apologize. Theinternetisin here, asit
5 over theinformation to our auditors to double check. 5 turnsout, isalittleunstable. I've gotten a couple
6 But once our auditors sign off, it istypically 6 warnings. Do the districts themselves work with your
7 between the 20th and the 30th of September that weget | 7 office to determine the slice of the pie? Do they
8 theinformation back from our auditors, that our 8 haveasay inthat?
9 information correlatesto the information that they're 9 A No.
10 inthe process of auditing. So there are two dates. 10 Q Okay. Do any of the districts maintain
11 Q And at that moment, so late September, let's 11 their own books and records?
12 just say, at that moment, you know, number one, the 12 A Yes.
13 pooal, right? Y ou know, the cash basisin the pool as 13 Q Okay. And doesthis--
14 of that moment, correct? 14 MR. KALTENBACH: I'm sorry did | freeze up?
15 A Correct. 15 THE COURT: Yes.
16 Q And, you know, each district's percentage as 16 MR. KALTENBACH: | apologize.
17 of that moment? 17 THE COURT: That'sdl right. Go ahead and
18 A Correct. 18 restate your question.
19 Q And until that period in late September, you 19 BY MR.KALTENBACH:
20 don't know what each district's ownership slice of 20 Q Mr. Getty, does District 204 maintain, aside
21 that $235 million pieis; is that right? 21 from books and records your office maintains for them,
22 MR. HOFFMAN Objection. | have beentryingnot | 22 do they maintain their own books and records?
23 toobject on leading, but thisisjust getting to be 23 A Yes
24 too much. Objection, leading. 24 Q Okay. Andwhen you're calculating District
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204's cash balance, do you rely at on District 204, or

any of its books and records?

A Wedo not rely on their books and records.

Q Isthere any communication with District 204
about the calculation of their cash balance?

A Yeah, | mean, there's dways monthly
reconciliation items with all of our member districts,
including 204.

Q Mr. Getty, do you recall Mr. Hoffman, you
know, | don't think I will pull it up, showed you a
statutory section that said something about having a

reasonable period of time not to exceed 90 daysto
liquidate? | can't remember the exact phrasing,
pooled investments, to liquidate any pooled
investments?

A | remember.

Q Okay. And Mr. Getty, obviously I will not
ask you for your legal opinion, but what does
liquidate to you mean in that context?

A Itisdetermining the TTO's ownership
percentage for al of our member districts to know
what the precise amount due to District 204.

Q Okay. Let meask you this, Mr. Getty. If
on the morning of July 1st that $235 million was pure

23
24
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MR. KALTENBACH: Yes, it goesto airreparable
harm, Y our Honor. | apologize, there -- | just feel
there is some background that | need to get into a
little bit.
BY THE WITNESS:
A | amsorry. Can you restate the question?
Q Sure. Isit possible -- you said you needed
to determine, | believe, all of the districts
percentages? Could you just determine 204's
percentage, or do you need to determine all of the
districts percentages?

A | would need to do al the districts.

Q Andwhy isthat?

A Because | need to understand the total size
of the pie before | can assign shares of the pie.

Q Okay. Mr. Getty, do you recall looking at
the 50-some page Order that Judge Esrig entered, you
know, earlier thisyear?

A |do.

Q Okay. | don'tthink | need to pull it up on
the screen, this was attached as Exhibit A to 204's
Verified Complaint. | guess maybeif we can al look
at that, that would be that would be the easiest. Do
you still have that handy, Mr. Getty?

O©oO~NOO”OP~WNEPE
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cash sitting in a checking account, would that be
considered in your mind, aliquid asset?

A Itwould be aliquid asset, yes.

Q Okay. Would that mean that you were able to
liquidate 204's share of that asset on July 1st?

A No, | would not be able to.

Q And can you explain why you would not be

ableto?

A Because | don't know what the total
ownership percentage of that $235 million would be due
to them because | need all of the member districts
financials to be completed to understand what
everyone's ownership percentagesis of that asset.

Q Would it be good enough just to calculate to
204's percentage and kind of then lump everyone else
in "another", so to speak?

THE COURT: Isthisgoing to -- isthis going to
issuesinvolved in the motion to dismiss? Or isthis
going the issues involved in the motion for a
temporary restraining order?

MR. KALTENBACH: Temporary -- apreliminary
injunction, Y our Honor.

THE COURT: I'msorry, you'reright. A
preliminary injunction.
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A |do.

Q Okay. Socanyou just go ahead and open to
that first page of that Order, please. And I'm not
going to walk through this exhaustively by any
stretch.

A Okay. | amon page 21 of the PDF.

Q Yeah, well, | trust you it is page 21, okay.

Do you remember Mr. Hoffman asked you about the last
sentence of the first paragraph under the heading of
"background"? It startswith -- well, it says: the
TTO'sfunction isto receive, hold, manage, invest,

and account for tax funds collected on behalf of the
TTO's member districts; do you recall that?

A | do.

Q Okay. And do you understand that implicit
in that is an obligation to do so, accurately?

A | do.

Q Andif you or aprior treasurer was
inaccurate in receiving, holding, managing, investing
your accounting, would you feel an obligation to
correct your records?

A | would.

Q Okay. Sowhen you determined 204's -- you
determined 204's slice of the pie in connection with
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1 their withdrawal from the Township Treasurer's Office, | 1 A 1 would.

2 isthat right? 2 Q And | understand that you might seek legal

3 A Correct. 3 counsd just to make sure of something, but would you
4 Q Okay. And your understanding of the law, 4 correct that mistake if left to your own devices and

5 whether it's right or wrong, your understanding was 5 noonetoldyouitillega, let's say?

6 you had areasonable period of time up to 90 days; was | 6 A Yes, | would.

7 that your testimony earlier? 7 Q Okay. Soif District 204 sat down and

8 A Correct. 8 convinced you that you had made a mistake and that you
9 Q And have you ever unwound any other member | 9 had wrongfully calculated their slice of the pie on
10 districts from the purview of the Treasurer's office 10 theway out the door, you would feel an obligation to
11 and what's called the TTO? 11 correct that; isthat accurate?
12 A | have 12 A Correct. That's accurate.
13 Q Okay. What other districts have you 13 Q Andyou would correct that?

14 unwound? 14 A Correct.

15 A Attheend of Fiscal Year 2019, there was a 15 Q Andsoif you corrected that, that means

16 medical and life insurance cooperative, aself-insured | 16 they walked out the door with less slice of apie than

17 pool and adental cooperative self-insured pool that 17 they should have had; isthat right?

18 ceased to exist, which in turn eliminated their 18 MR. HOFFMAN: Objection. Thisisjust an

19 membershipinthe TTO. And | facilitated that 19 incomplete hypothetical scenario. I'm not sure what
20 liquidation and run out. 20 we'reredly talking about here, or its relevance?

21 Q Okay. Anddid you completethat in 90 days? | 21 THE COURT: If hefelt like there was amistake,
22 A No. 22 hewould have corrected it.

23 Q How longdid it take you to liquidate and 23 MR. HOFFMAN: All right.

24 run out, to use your phrase, each of those two 24 THE COURT: And what was the next question?
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1 districts? 1 MR. HOFFMAN: And if we convinced him we made a
2 A Forthoseentities, it took two complete 2 mistake, he would -- and he agreed with us, we would

3 fiscal yearsto complete the process. But it was 3 correctit. and then it just kept going on into

4 originaly granted 15 months, is what was expected of | 4 another hypothetical.

5 therun out and reconciliation period. And it 5  MR.KALTENBACH: Let mejust ask anew question,
6 actualy took 18 months, and then we waited for 6 then.

7 additional activity. But it seemed like 18 monthswas | 7 BY MR. KALTENBACK:

8 theactual amount of time that activity kept being 8 Q How would you correct that mistake, Mr.

9 applied to the accounts. 9 Getty?

10 Q And in connection with that liquidationand | 10 A Withajourna entry.

11 runout, did they also have a dlice of the pie? 11 Q Okay. And would that mean that the

12 A They did, previously. 12 district, whether it's 204 or one of these co-ops or

13 Q Okay. And had you calculated their sliceof | 13 whoever, would then get more money?

14 the piein connection with the run out and 14 A Correct.

15 liquidation? 15 Q Okay. And that money would come from the

16 A Not after Fiscal Year 2019. 16 agency fund, right?

17 Q Okay. Butit had been calculated before 17 A Correct.

18 Fisca Year 2019? 18 Q Because you would have determined that the

19 A Correct. 19 dlice of the pieg, the (indiscernible) and accurately

20 Q Mr. Getty, if you determined that you madea | 20 compute it?

21 mistake in calculating, you know, theliquidationand |21~ MR. HOFFMAN: Objection. We are leading again,
22 arun out or the dice of the pie, whether for those 22 here.

23 didtrictsor for District 204, would you feel an 23 THE COURT: Rephrase the question.

24 obligation to correct that mistake? 24 BY MR. KALTENBACH:
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1 Q If you determine that adistrict's slice of 1 pageit'son, thisisan email that you sent to Brian
2 theagency fund PIE was incorrect on the way out the 2 Stachacz?
3 door, would that mean that they walked out the door 3 A Correct.
4 with less money than they should have walked out with? | 4 Q Okay. Andwho isMr. Stachacz?
5 A I'msorry, can you say it again? 5 A Heisthe business manager at Lyons Township
6 Q VYeah. | apologize. Let'simaginethat you 6 High School.
7 have calculated that the district's percentage of the 7 Q Okay. Andthisiscopied to Mr. Theissen,
8 piewas, you know, 22 percent. Andthenyourealized | 8 MissKriksey-Miller, and isthat the Board of
9 later it should have been 23 percent. So | think you 9 Education at Lyons Township, isthat like amass e-
10 testified you would fix that with the journal entry, 10 mail address?
11 correct? 11 A Correct.
12 A Correct. 12 Q Okay. Andyou sent this on June 28th of
13 Q And then would you give that one percent 13 2021?
14 extrato the district? 14 A Correct.
15 A Correct. 15 Q Okay. Andif we go to the next page, there
16 Q Okay. And let's assume you don't believe 16 islike achart and then there's a bunch of paragraphs
17 that you made a mistake, but let's assumethat aCourt | 17 and there's another chart that like needs filled out.
18 entered an order that determined that your calculation | 18 And above that there's afull paragraph that starts
19 of the dlice of the pie of adistrict on the way out 19 with "asoft close of the", do you see that, sir?
20 thedoor waswrong. So you don't determine that, but | 20 A ldo.
21 respectfully, maybe ajudge says, Mr. Getty, nicetry, 21 Q Okay. And did you write that language?
22 but you were just wrong. Would you fedl an obligation | 22 A 1did.
23 then, and again, not asking what -- your lawyers might | 23 Q Okay. What is a soft close? What did you
24 tell you something, but would you feel an obligation 24 mean there?
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1 to correct that, personally? 1 A Sotypically between Lyons Township High
2 A 1 would. 2 School and the Treasurer's Office, we typically have a
3 Q Okay. And would you correct that if ordered 3 soft close every fiscal year. (Indiscernible) tell
4 todo so by aCourt? 4 each other's general ledgers to make sure all the
5 A Yes 5 active (indiscernible) language that had been used
6 Q And could you correct that? 6 before as part of the close of the fiscal year.
7 A Yes. 7 THE COURT: Areyou having trouble, Mr.
8 Q Okay. Soif this Court were determined that 8 MacPherson?
9 District 204's dlice of the pie that they received on 9 MR. REPORTER: Yeah, part Mr. Gettys statement
10 their way out the door was too low, and it should have 10 cut out there in the middle.
11 been abigger piece of the pie, do you have the 11 MR. KALTENBACH: Should | just ask the question
12 ahility to give them any bigger piece of the pieto 12 again?
13 thisday? 13 THE COURT: Yeah, yeah.
14 A Ido. 14 BY MR. KALENBACH:
15 Q Youknow, I'm sorry, this might have been 15 Q Wemight have too many people on lifeline
16 separately, marked. Wecan just do it thisway. It 16 here. Mr. Getty, what does a soft clothes mean to you
17 isanexhibit. Solet'slook at Exhibit F to the 17 asthe Treasurer?
18 amended -- I'm sorry to the Verified Complaint that 18 A So asoft close means we don't close the
19 District 204 had filed. 19 door fully on the month-end. We tend to run our end-
20 THE COURT: Say it again, I'm sorry, 20 of-month financial reports knowing that they are not
21 MR. KALTENBACH: I'msorry, Your Honor, Exhibit | 21 complete or not reconciled. And that's what that
22 F. 22 distinction typically means with soft close.
23 BY MR. KALENBACH: 23 Q Okay. Andthen later on, so you say a
24 Q So, Mr. Getty, Exhibit Fis at |east the 24 source close of the Lions Township Trustees and
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1 Schools general ledger will be performed, and a 1 determined at 4:59 p.m. on June 30th that that was the
2 forecasted ending, LTHS, | think we all agree that's 2 amount of money that the high school should walk out
3 the high school, fund balance will be communicated 3 thedoor with?

4 with the LTHS Business Office the afternoon of 6/30. 4 A No.

5 Andwhat did you mean when you said a forecasted 5 Q Okay. What else did you need? What would
6 ending of the balance? 6 affect that calculation? Why wouldn't it be that

7 A Itwasforecasted. It waswhat we believed 7 amount?

8 at that period of time what it was with the full 8 A Waéll, | need to know all the other member

9 understanding, that it was most likely going to 9 districts. | need everyone, | need ahard close for
10 change. 10 al 13 member districts to know the exact dollar
11 Q Okay. And when you say what it was, areyou | 11 amount that LTHS's needs walking out the door.
12 referring to their slice of the pie? 12 Q And you aso need to know the pool, correct
13 A No, redly just the general ledger position 13 That isthe total amount of the pool?
14 on 6/30. 14 A Correct.
15 Q Okay. Let'slook at the next exhibit in Mr. 15 Q Okay. Soyou were forecasting $47 million,
16 Hoffman's Complaint, Exhibit G, | think it isprobably | 16 right, and change?
17 going to be two pages down for those of uswho are not | 17 A Yes.

18 flipping and scrolling instead. 18 Q And you have three bullet points under that.
19 And thisis an email that you sent to Mr. 19 Wewill start with the third one. Y ou transmitted
20 Stachacz, and there's some CCson it, on the afternoon | 20 $41,731,790.72 to the high school, correct?
21 of June 30th, right? 21 A Correct.

22 A Correct. 22 Q Correct. And when did you send that money
23 Q Okay. And at 4:59 p.m. So aminute before 23 to the high school ?

24 what most people consider the business day ends, 24 A That was the morning of July 1st.
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1 right? 1 Q Okay, sothefirst the -- following day, but

2 A Correct. 2 thefirst day of the next fiscal year; isthat right?

3 Q Okay. A about halfway down, yousay asoft | 3 A Yeah, that is correct.

4 close has been attached and the forecasted balance, 4 Q Okay. And then you have the two above

5 right? And did you attach a soft close to your 5 bullet points, with that you held back $3 million

6 email, even if it's not here? 6 dollars, twice. And you put each of that inan

7 A | believel did. | don't know why | would 7 interest-bearing account at two different banks within

8 referenceit, if | didn't. 8 Lyons Township, | believe. Isthat right?

9 Q Okay. If you didn't, you would have 9 A Correct.

10 expected someone to say, hey, you didn't attach it, 10 Q Okay. Doesthat mean you had determined as
11 and canyou send it to me? 11 of thetime you sent this email that they, in fact

12 A Yes 12 would be getting that $6 million dollars?

13 Q Okay. And you say that the forecasted -- 13 A No.

14 and soft close meant the samethingyou justssida |14  Q Okay. (Indiscernible) and Mr. Waterman, |

15 minute ago, right? 15 see(indiscernible). Copied on this, aswell asthe

16 A Correct. 16 Board. Did anyone at Lyons Township ask what you

17 Q Okay. And aforecasted -- is that Fiscal 17 meant by asoft close?

18 Year 2021 ending Lyons Township High School fund |18 A No.

19 balanceis $47,731,790.72, right? 19 Q Did anyone ask what you meant by forecasted?
20 A Correct. 20 A No.

21 Q Okay. Andyou caled that aforecast again, |21 Q Sojust sowereclear, Mr. Getty, your

22 right? 22 officedid not determine that Lyons Township High

23 A Right. 23 School, you knew they were owed money, but you would
24 Q Doesthat mean that your officeis 24 not determine how much money, at this point in time,
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1 right? 1 Q Okay. Andyou stated that it was your

2 A Correct. 2 intent to transfer to the high school the sum of

3 Q Andwhendid you -- when did the Treasurer, | 3 $4,564,087.00 from the agency fund, right?

4 you know, know what that final balance was? 4 A Correct.

5 A On September 23, 2021, when | received what | 5 Q Okay. Andyou said athough they'll be

6 we call the district audit communication from -- back | 6 transferred from the agency fund to comply with, you
7 from our auditors. 7 know, what was then what we told the Court last

8 Q So hasthe audit been complete for your 8 Thursday, they are not going to come from the two

9 office, sir? 9 accountsthat each of the $3 millionisin, right?
10 A Itisnot, it'sinthetechnical review. 10 A Correct.
11 It'sinthefinal parts of finalization. 11 Q Okay. Sowhere did the money come from?
12 Q Okay. And aredl theauditsoncefinished, |12 A It came from another bank account held
13 arethey posted online? 13 within the agency fund.

14 A Correct. 14 Q Okay. Sothat listing we had looked at of

15 Q Okay. So arethe numbersthat you finaly 15 roughly 250 different investment vehicles, it came
16 gave the high school, are those based on audited 16 from one of those accounts?

17 numbers? 17 A Correct.

18 A Yes 18 Q Okay. And each district owns an ownership
19 Q Okay. Let me, | think, Your Honor, can | 19 of the -- the percentage ownership pie piece of the
20 screen share a document again, please? 20 agency fund, right?

21 THE COURT: Sure. 21 A Correct.

22 MR. KALTENBACH: Okay, great. Thank you. |22 Q Okay. Inyour mind, from your point of

23 THE COURT: We arerunning past 5:20,isMr. |23 view, did District 204 own the $6 million dollars that
24 Quinlan still in the room? 24 had been placed in either of those two accounts?
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1 MRQ: | am here. | am packing up. 1 A I'msorry, can you say it again, you broke

2 MR. KALTENBACH: Your Honor, can | go fivemore| 2 up.

3 minutes? 3 Q Yeah, | apologize, again. Inyour mind, the

4  THE COURT: Yes. 4 fact that you would put $3 million into each of those

5 BY MR. KALTENBACH: 5 two accounts, did that mean to you that District 204

6 Q Mr. Getty, thisis, and | don't know if this 6 owned that fund or those funds?

7 ismarked previoudly. | think it was, actually. This 7 A No.

8 isan email chain from -- well, | kind of redacted 8 Q Okay. Soyou gave them the money that you

9 some stuff at the top, obviously. Thisisan email 9 thought they were owed just from elsewherein the

10 chain, correct? 10 agency fund; isthat what happened?

11 A Correct. 11 A Correct.

12 Q Okay. And so, you know, we read email 12 Q Okay. And Dr Waterman responded to you a
13 chains bottom up. Soisthisemail that we're looking 13 couple hours later, right?

14 at now, and for identification, we will mark this as 14 A Correct.

15 Exhibit 3. 15 Q Okay. Andin hisfirst point, he said to

16 MR. KALTENBACH: | think, Jay, you admitted this, | 16 you it isimportant that LT receive as much of its

17 | think, right? 17 fundsas possible and as soon as possible. SOLT is

18 MR. HOFFMAN: Thisisalready in evidence. 18 happy to accept the transfer of $4.5 million of its

19 MR. KALTENBACH: Okay, great, thank you. Just | 19 fundsinto its controlled account and BMO Harris, N.A.
20 for my reference, itishere. 20 regardless of the source (indiscernible). That's what
21 BY MR. KALTENBACH: 21 Dr. Waterman said to you, right?

22 Q And so you sent thisemail to Dr. Waterman 22 A Correct.

23 on September 28th at 11:51 am.; isthat accurate? 23 Q Did Dr. Waterman express to you whether in a
24 A Correct. 24 different email or on the phone or anything like that,
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1 any concern that this was coming from the agency fund | 1 MR. GETTY: I'll run to the restroom really

2 without knowing the specific source? 2 quick.

3 A No. 3 MR. KALTENBACH: If Mr. Getty can be excused?

4 Q Okay. Andjust so we're clear, | guess, who 4 THE COURT: Sure, of course. Can you take the

5 isBrian Waterman, Dr. Waterman? 5 document off the screen?

6 A I'msorry, | didn't hear that. 6 MR. KALTENBACH: Yes. | will get the document

7 Q I'msorry. Whois Dr. Waterman? Just so we 7 within the next day or so from Mr. Getty. Mr. Quinlan

8 havearecord of that in caseit is not out there. 8 and | will look at it, as he said, just so we're

9 A Heisthe Superintendent of Lyons Township 9 clear. Wewill get that to Mr. Hoffman no later than
10 High Schoal, effective July 1, 2021. 10 next Tuesday.
11 Q Okay. Andyou copied Mr. Stachacz, and | 11 THE COURT: Great, okay. All right. So who wants
12 think you earlier, he is the business manager of the 12 todo an Order for today?
13 high school ? 13 MR. HOFFMAN: | will write the Order.
14 A Correct. 14 THE COURT: All right, Mr. Hoffman, so you'll say
15 Q Ishe-- doesLyons Township High Schoal, 15 that you'll expect to receive that -- identify the
16 haveits own Treasurer by this point in time, 16 document, you will receive it by whatever, end of
17 September of 20217 17 business on Friday; does that make sense?

18 A Correct, that would be Mr. Stachacz. 18 MR. KALTENBACH: Yeah, | think we can do Friday,
19 Q Okay. Sothisissent tothe Treasurer. 19 right?
20 Did Mr. Stachacz express any concern to you that you | 20 THE COURT: Y ou will receive the document by end
21 weregiving him four-and-a-half million dollarsinthe |21 of business, Friday. |dentify specifically what the

22 agency fund? 22 document is, so that we don't have to fight about that

23 A No. 23 later. Andthen well continue with our hearing.

24 Q Did anyone from the high school expressed 24 THE CLERK: November 5th at 10:00 am.
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1 any concern to you that you were giving them money 1 MR. HOFFMAN: | will put in the Order that we're

2 from the agency fund without knowing the specific 2 continuing, and I'll have the Zoom information as

3 source of those funds? 3 aways.

4 A No. 4 THE COURT: Yes.

5 Q Did any of them ask you if the other 5 MR. HOFFMAN: I'll putintheruling on the

6 districts consented wiring this money to Lyons 6 motion to transfer. | will put in theruling on the

7 Township School? 7 motion to strike the Order with the language that the

8 A No. 8 Court gave and | will enter --

9 Q Okay. And then the next email, you are 9  THECOURT: Motion to strike the Order. What are
10 confirming. Isthisjust confirming that thewirewas | 10 wetalking about?

11 made? 11 MR. HOFFMAN: (Indiscernible.

12 A Correct. 12 MR. KALTENBACH: (Indiscernible).

13 Q Okay. Andwhen | said did any of these 13 MR. HOFFMAN: Hubbub about the agreed Order, so
14 individuals express any concernto you, | don't just 14 the motion to strike. We got aruling, amotion

15 mean at that exact moment, have they subsequently 15 strike, the agreed Order is denied, but you are going

16 expressed any concern to you that thiscamefromthe | 16 toremoveword "agreed” from the Order.

17 agency fund, you know, and that they don't know if the | 17~ THE COURT: Right.

18 other districts consented to that, or they didn't 18 MR. HOFFMAN: Add in the clarifying language.

19 funds? 19  THE COURT: Right.

20 A No. 20 MR. HOFFMAN: | think we agreed to enter and

21 MR. KALTENBACH: Thisoffice, because| can't |21 continue the motion to dismiss--

22 lock it up. | think we are at a pretty good stopping 22 MR. KALTENBACH: Weéll, should we start a briefing
23 point, it's5:28. Arewegoing to cal it aday? 23 schedule on that, | guess what I'm wondering?

24 THE COURT: Yeah. 24 THE COURT: | mean, youfiledit. Youfiledit,
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when? Y esterday?
MR. KALTENBACH: Yeah, again, Y our Honor, we
weren't trying to sandbag anyone.
THE COURT: Did you notice it for presentment or
no?
MR. KALTENBACH: It wastechnicaly, | think,
piggybacked at 10:00 a.m. thismorning. So obviously,
we didn't expect the Court to take (indiscernible)
this morning.
THE COURT: | guess, | mean, it's going to have
to be briefed one way or another, right, Mr. Hoffman?

MR. HOFFMAN: Yeah, hereiswhat I'd like.
Because we're in the middle of this hearing, | don't
want -- | have things to do related to that, and then
other issues. I'd like to just enter and continue the
motion to dismiss until our next court hearing.

And at that point, we can take up a briefing

schedule. Because | don't -- | particularly don't
want that to distract from what we're doing at the
hearing. And | would note, as | already told the
Court on September 23rd, I'm going to be out of the
state for 10 days in the next couple of weeks. So I'm

19
20
21
22
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| FURTHER CERTIFY THAT | AM NOT A RELATIVE OR
EMPLOYEE ORATTORNEY OR EMPLOYEE OF SUCH ATTORNEY OR
COUNSEL, OR FINANCIALLY INTERESTED DIRECTLY OR
INDIRECTLY IN THISACTION.

IN WITNESS WHEREOF, | HAVE SET MY HAND:

o g

Audrey M. Skaja
Thompson Court Reporters, Inc.

23 takingit along, deserved vacation. 23
24 THE COURT: good. All right, good. Here'swhat |24
Page 299 Page 301
1 | wonder, okay. And | don't know if you want to be on 1
2 therecord or off therecord. Do we need to be on? CASE NAME:
3 MR. HOFFMAN: Wedo not.
4  THE COURT: We can go off. DEPCSI TI ON GF:
5 (WHICH WERE ALL THE PROCEEDINGS HAD.) DATE TAKEN:
6
7 TAKEN BEFORE:
8 TH S | S TO CERTI FY THAT | HAVE READ THE
9
10 TRANSCRI PT OF MY DEPCSI TI ON TAKEN | N THE ABOVE- ENTI TLED
1 CAUSE AND THAT THE FOREGO NG TRANSCRI PT ACURATELY STATES
12
13 THE QUESTI ONS ASKED AND THE ANSVERS G VEN BY ME AS THEY NOW
14 APPEAR.
15
16
17 SUBSCRI BED AND SWORN TO
18
19 BEFORE ME THIS __ DAY
20 oF , 2021
21
22
23 NOTARY PUBLI C
24

Thonpson Court Reporters,

I nc.

t honpsonr eporters. com






