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On the broad question of the wisdom of regulating staté
criminai trials by decisions such as Miranda, there ére two
essential issues: | |

(1) What are the best laws for all the people,

including defendants, victims and society
generally; and »
(2) What are the best procedures to determine the
best laws? ’
Expérience'in the District Attorhey's Offioe may shed some
light on the consequenoés of such decisions on law enforcement,
and may provide a basis for suggestions for future action.

I sharply dlsagree with the publlc prosecutors who voice
instant, stinging critlclsm of decis1ons by the Supreme Court
of the Unlted States. Part of the prosecutor's job, as an
advocate.in thetcourts,;is to press his legal position vigorously;
but when the decision is made bytthe highest court, 1t shouid be
acoeptéd as the law. Tho wave of violent protests which flow

from the Court's decisions do nothing to help law enforcement




~ and do much to encourage disrespect for law. The prosecutor's
- personal preferences are irrevelant. When criticism is made
to ﬁndermine the authority of the'Supreme Court, such comments
encourage many to belleve that the individual may select which
laws to observe and which to ignore. That attitude probably
ereates the policeman's most serious problem.

I also disagree with the tone of the criticism of decisions
like Mapp and Miranda, because the critics do hot possess the
final answers which would justify condemning the Supreme Court
for supplying the final answers. I have substantial doubts
~about the wisdom of many Supreme Court decisions, but I have
greater doubts about my own personal wisdom on the same subjects.

However, I do believe that the procedures now used for making
| such sweeping changes 1n constitutional law on criminal
procedures are open to substantial doubt. .

Long before 1956 it has been clear, as Chief Justice
Hughes pointed out, that the Constitution is what the Supreme
Court says it is; and constitutional law generally is an
evolving body of law tdﬂserve peoﬁie in terms of the highest
natlonal values. In that sophisticated context, when the
Supreme Court of the United StatesAinterprets the due process
clause of the Fourteenth Amendment, the Court is essehtially
_'balancing two basic values:

(1) The search for truth to convict the gullty or acquit the
innocent ' ‘
as opposed to
(2) The fundamentals of fair treatment for men accused of crime.
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- It is obviously trite to say that many complex factors should
" be considered on such questions, but it may not be so obvious
that the Supfeme Court of the United States does not have before

it all the relevant considerations. The confines of a single

case like Mapp v, Ohio, or a group of cases, such as were

decided under the heading of Miranda v. Arizona, provide an

extremely limited forum for the consideration of such issues.

In the criminal law, the search for the trutﬁ, as the
essential ingredient for determining guilt or ihnocence, has
given way to deciding whether police procedﬁres conform to the
fundamental concepts of fairness in a free society. Convictions.
are frequently reversed where there is no real doubt as to guilt
because procedural safeguards have not been observed. In bal-
ancing these complex values, there is much to be considered
beyond the facts of a specific case which may reflect unfair
tactics by_poiice. In my opinion, it is éimply not possible to
génefalize usefully in the abstract about the values to the
community as opposed to the rights of defendants, without
considéring a great many specific'factors. For example,
experience from Escobedo and Miranda should be considered
before these rules are extended.

The experience of the Philadelphia Police Department
indicates that confessions and admissions are significantly
deéreased by warning the defendant of the right to remain silent
and the righﬁ to counsel., Statistics have been compiled by
the Detective Division of the Philadelphia Police Department

sﬁarting in October 1965 shortly after the United States Court
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of Appeals for the Third Circult denled a rehearing in the
BRusso case,% In general, the cases covered the most serlous
offenses, such as homicide, robbery,-rapevand burglary and some
other offenses, such as aggravated assault and battery énd
larceny.

After Russo, the Philadelphia Police Department followed
the instructions of the Third Circult by advising the suspect
that he had the right to consult with counsel before making any
statement, in addition to the warnings required by Escobedo.
From October 17, 1965, through June 11, 1966, out of 1,891
{ndividuals arrested, 1,550 or slightly less than 32 percent
refused to give a statement in the face of Escobedo andlgggﬁg
warnings.

During the period from June 12 through 18, 1966, which
tncluded the date of decision of Miranda, seventy out of 145
arrestees refused to give police a statement. On June 17, 1966,
the District Attorney!'s Office provided the Police Department
with guidelines on warnings to be given and questions to be asked
in the light of the Miranda decigion. When the requisite warn-

ings were given, these statistics followed:

TOTAL WHO REFUSED

DATE TOTAL ARRESTS STATEMENT AFTER WARNING
6/19 to 6/25/66 14,0 75
6/26 to 7/2/66 138 89

7/3 to 7/9/66 19 - 87

% United States ex rel. Russo v. New Jersey, 351 F.2d u29
(3d.Cir, 196%)
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While no statistics were compiled prior to October 1965,
consultations with police dfficials and experienced assistant
district aﬁtorneys provide a basis for reasonable estimates.
Prior to the Escobedo decision, it is estimated that 90 percent
. of those arrested gave incriminating statemeﬁts. Immediately
following Escobedo, as a precautionary matter, the District |
Attorney's Office advised the Homicide Division of the Police
Department to ask each suspect "Do you want a lawyer?" When four
of the first five suspects requested a lawyer, that question
wés 6mitted and the more limited warnings required by Escobedo
were given. It is estimated that the post-Escobedo and pre-
| Russo warnings resulted in refusals to give statements by approxi-
mately 20 percent of those arrested. In the light of the post-
Russo warnings, some 32 percent refused to give statements. Then;
on the short experience with the Miranda warnings, approximately
58 percent of those arreéted have refused to givé statements,

It is not possible to obtain'precise.statistics on how
many of these cases have been or will be lost without incrimi-
nating statements, but it is definite that a substantial number
of these prosecutions will result in improper acquittals, A
review of the 200 criminal cases on the daily list in the Phila-
delphia coﬁrts shows that many of the guilty are being acquitted
where confessions or admissions have been suppressed on the
authority of Escobedo or Miranda.

Such experience, along with many other factors, should.be

considered by the Supreme Court in its future decisions. Among
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~other factors, there should be detailed study on the infringe-
ment oh,the rights of victims likely to be caused by releasing
the gullty in the light of patterns of recidivism, Some studies
are now being made on the plight of the viétims of crimes in
terms of proposed legislation to compensate such victims, This
factor 1s important in evaluating rules of criminal proceedings
which result in freeing the guilty who may repeat such offenses.

When the Court considers the coersive and intimidating
effect of the police station on the defendant, the Court‘should
also consider the psychologlcal effect on the general citizenry
of the Court!s opinions, As District Attorney, I have received
a substantial volume of mail on these subjects, and I am in
constant contact with the victims of crimes who appear as
witnesses for the Commonwealth. From thisg experience, it 1is
my opinion that many people believe that the rights of the law
abiding citizens are belng ighored by the Court. The wave of
crime in the big cities in recent years has terrorized commu~
nities such as Philadeiphia. This attitude of insecurity is
~accentuated by Courf decisions which make it more-difficult
for the police to gather evidence and make 1t more difficult
for the prosecution to secure convictions of the guilty. Such
‘faCtbrs nNeed not be conclusive in the deliberations of the
Supreme Court, but they ought to be considered beyond the
Vindividual experiences of the justices of the Court,

In deciding which values should be elevated, the delicate

historical balancing of the criminal law has to be carefully
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weighed in its practical effect. Criminal procedurevhas
tréditionally placed a heavy burden of proof on the State and
has afforded the accused the presumption of innocence., One
Important counterbalancing factor to the burden of proof, which
rests on the State, has been the State!s ability. to obtain
confessions or key admissions from the accused through question;
ing. There are many crimes where it is simply not possible to
convicﬁ the guilty if the police are denied any realistic
)opportunity to question the suspect,

The homicide case is perhaps the most important area where
the only witness is the deceased, and there is frequently no
tangible evidence to link the suspect to the offense. In . - ° “°
addition to the homicide cases, admissions or confessions are
important in burglary cases although there is frequently
incriminating evidence found in the possession of the defendant
which was taken from the burglarized premises, providing the
search and seizure conform to the Mapp decision. When confronted
by the vagueness of idéétification and the increasing number of
alibi witnesses, an incriminating statement is frequently
1nd1spcns1ble in balancing the scales in the prosecution of
the raplst and the robber even though the victim is present to
testify. . _

When the Supreme Court of the United States says that
police questioning may coptinue after the éccused has been
provided with &nlattorney, the Court is, realistically viewed,

eliminating the value of further questioning. The defense



»aftorney will not permit his client to make damaging admissions;
because the attorney is well within the ambit of ethical conduct
in requiring the State to prove its case beyond a reasonable
doubt by other evidénce. The balance, which has been achieved
by piacing the burden of proof on the State and allowing the
police to question a suspect;has been eliminated by a rule which
undercuts effective police questlioning,

Against tﬂe background of decisions over the past quarter
of a century and as accelerated by the rulings of the past five
years, a public prosecutor is very much concerned about what
may occur any Monday alfter next Octoberts sesslon commences,
While the Court has refused retroactive application of some new
principles, the unmistakable trend is to restrict law enforce-
ment, Speaking as an advocate, 1t 15 my hope that the forth-
coming decisions wili not further restrict the police in obtain-
ing confessions and admissions, The seeds may have been sown in
Miranda to eliminate completely, at some future date, the use of
the confeSSioh or admiQSion other than one made in open court
which, in effect, is a guilty plea. The doctrins of what
constitutes an intelligent walver can be expanded to eliminate
virtually any type of admission., The burden of proof placed
upon the State by Miranda also has the potential for making it
virtually impossible to use confessions if such a requirement
is interpfeted to comprehend stringent requifements on verbatim
transcripts of interviews of suspects by police officlals., vThe

next round of litigation on such issues should find district
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attorneys moré selectivé and hopefully more successful on
such questions.:

i‘am opposed to any constitutional amendment which would
1imi£‘fhe authority of the Supreme Court to rule on questions
.of state criminal procedure under the Due Proéess Clause of the
Fpurteenth Amendment. I do not think that it is practical
for the Congress and the state legislatures to consider a
constitutional amendment which would change the law as announced
by the Supreme Court on specific cases. In my opinion it would
be highly dangerous to alter generally the authority of the
Supreme Court to review state criminal proceedings. Should that
be done, the danger would be substantial that unpopular reaction
would later alter the interpretation of the Equal Protection
Clause of the Fourteenth Amendment and nothing would be secure
including the most basic guaranty of freedoms of speech, religion
and press under the Pirst Amendment.

Historically, the Supreme Court of the United States has
been a progressive institution ref}ecting the national moral
,cbnscience. The Court has provided the medium of change, in
conformance with the realities of modern times, which could not
be achieved through the format of new legislation because of
numerous procedural and other problems. The Court's decisions
have obviously drastically altered the basic conéept of federai~
ism so that the division of authority between the federal govern-
ment and the states is at great variance withvthat which was
intended at the adoption of the Constitution or .on the ratifi-

cation of the Fourteenth Amendment. But the general benefit
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enormously outweights any potential for disadvantages which
may restrict state criminal proéecutions. The basic principle
of the Constitution that the individual states should have
substantial latitude in dealing with thelr own problemé is still
worth considering, but not in terms of any absolute limitations
on the Court's authoritj;t | |

Rather than changiaé any specific Court decision or limit-
ing the authority of the Court generally by constitutional
émendment, this distinguished Sub-committee might well consider
the adoption of legislation or a constitutional amendment which
would delin?atg procedures for future Supreme Court decisions.
In my view; it would be highly desirable for the Supréme Court
to conduct éktehsive hearings and consider much basic evidentiary
material before making fundamentai modifications in consti-
tutional law, The Brandeis Brief which was used shortly after
the turn of the twentleth century to persuade the Supreme Court
to modify congtitutional law points up the need for a modern
counterpart., Many of the questions considered by the Supreme
Court might better be considered by the legislature which has
the opportunity for extensive hearings such as the ones now
conducted by this Sub-committee. But, as I have indicated, I
do not favor a change in the law which would remove the Supreme.
Court's authority to decide suoh'questions and leave it only |
with legislative bodles.

The burden on the Supreme Court in cbnducting such

inquiries would obviously be enormous, But the burden on the
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other courts and agencies across the ﬁation, occasioned by the
Supreme Court's decisions, has been even more enormous. As

difficult as it would be for the Supreme Court to consider the
wide range of questions which bear on these matters, it is my
opinion ﬁhat such extensive consideration is imperative before
fundamental changes are made in constitutional law on criminal

procedures.

AS wWmw
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