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I. INTRODUCTION

Imagine entering into a year-long contract for cable service with an
advertised monthly fee of fifty dollars. Then, after just a few months into the
contract, the cable company sends out a notice that the new rate is sixty
dollars a month for the remainder of the contract. To add insult to injury,
they are also reducing the channel lineup. According to the cable company,
the subscriber agreement contains a provision stating: “We reserve the right
to change the terms of the contract at any time, including the price and
extent of service, as long as we send out notice of the change.” In the event
you do not agree to the change, you must cancel the contract, which in turn
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triggers an early termination fee. Does this change-of-terms' provision
effectively allow the cable company to modify the monthly rate under a
contract of fixed length?

At first blush, it may seem that the answer is in fact yes. By consenting
to the contract, which reserved this right to the cable company, it would
appear that the increased price complied with the terms. Then again, just
how valid is a promise to be bound to unknown terms? Do consumer
protection laws prevent or allow such questionable business practices? What
about the common law concepts of unconscionability and reasonable
expectations? Does it matter that cancellation fees apply in the event that the
consumer does not agree to the new terms? Clearly, it seems that numerous
questions exist with respect to the determination of an answer. Of course, it
should be assumed throughout this article that any changes would be
unfavorable to the consumer.

This article explores the application of change-of-terms provisions to
various types of adhesive service contracts. For instance, a contract with a
definite duration poses different problems than a contract at-will. Even
though these change-of-terms provisions mainly appear in leases and service
contracts, since they deal with an on-going relationship as opposed to a one-
time sale of goods,? analogies can be drawn from rolling contracts. This
article aims to explore the current state of the law regarding these provisions
and why they should not be enforced. Whether or not the consumer may opt
out of a contract mistakes the point. Rather, this article points out that the
modified terms should not incorporate themselves into the contract in the
first place. Also, as the title states, this analysis refers to consumer contracts
of adhesion.?

Part II of this article will lay the foundation for later analysis by first
examining the basics of common law contract formation and how change-of-
terms provisions affect the formation process. Part III looks to state and
federal legislatures and regulatory agencies for guidance in this area of
contract law. Part IV of the paper will explore how the common law defends
against these provisions in contracts; namely, the doctrines of reasonable

! This can also be referred to a change-in-terms provision, but the former phrase will be used

throughout this article.

2 This on-going nature resembles an “executory” contract insomuch as the parties’ promises have
not been fully performed from the outset. See 1 RICHARD A. LORD, WILLISTON ON CONTRACTS § 1:19
(4th ed. 1991).

? “A standard-form contract prepared by one party, to be signed by the party in a weaker
position, usu. a consumer, who adheres to the contract with little choice about the terms.” BLACK’S LAW
DICTIONARY 342 (8th ed. 2004).
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expectations, unconscionability and the implied covenant of good faith and
fair dealing. Part V concludes with a summary of the findings.

II. COMMON LAW CONTRACT FORMATION

Before one can analyze the scope of a change-of-terms provision, one
must first determine if a contract exists and if so, the duration of the parties’
obligations. Going back to the basics, a contract exists when two or more
parties form a bargain consisting of “mutual assent . . . and a consideration.”
Mutual assent typically refers to one party’s acceptance of another party’s
offer.> Consideration refers to the substantive nature of the offer, which
requires an exchange of promises, performances, or a promise for a perfor-
mance.® “A promise is a manifestation of intention to act or refrain from
acting in a specified way . . . .”” Performance refers to the inevitable action or
the refraining from action pursuant to the promise. The promisor refers to
the person that would perform - act or refrain from acting—pursuant to the
promise, while the promisee refers to the person that would be required to
give mutual consideration in return for this performance.’ The typical way
to give mutual consideration for a promisor’s eventual performance would
be to give a return promise or performance which would constitute “a gain,
advantage, or benefit to the promisor or a loss, disadvantage, or detriment to
the promisee.” Of course, a promisor’s eventual performance, vis-i-vis the
promisee, must also satisfy the requirements of consideration.

A. Indefinite Performance and the Rolling Contract

In adhesive consumer contracts, the adhesive form constitutes the offer
and the consumer’s signature manifests acceptance. However, acceptance
requires that the terms of the offer be ascertainable. “Even though a
manifestation of intention is intended to be understood as an offer, it cannot
be accepted so as to form a contract unless the terms of the contract are
reasonably certain.”'® In order for mutual assent to exist, the consumer must

¢ RESTATEMENT (SECOND) OF CONTRACTS § 17(1) (1981).

5 See § 22(1). _

¢ See § 3. An exchange of promises would create a bilateral contract. See 1 RICHARD A. LORD,
'WILLISTON ON CONTRACTS §1:17 (4th ed. 1991). For the most part, consumer service contracts will fall

under this classification.

’ RESTATEMENT (SECOND) OF CONTRACTS § 2(1) (1981).

' §2(2)-09).

° § 79(a).

10 § 33(1).
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theoretically be able to determine the extent of his promise as well as that of
the drafter, even if the average consumer would be unable to understand the
boilerplate terms. In the event that the terms are subject to change, no one
could ever understand the actual extent of the offer. Nonetheless, one can
always attempt to define the boundaries of the offer by taking into account
the part of the offer explicitly defined. The Restatement (Second) of
Contracts summarizes the general consensus of the common law with
respect to this concept:

It is sometimes said that the agreement must be capable of being
given an exact meaning and that all the performances to be rendered
must be certain. Such statements may be appropriate in determining
whether a manifestation of intention is intended to be understood as
an offer. But the actions of the parties may show conclusively that
they have intended to conclude a binding agreement, even though
one or more terms are missing or are left to be agreed upon. In such
cases courts endeavor, if possible, to attach a sufficiently definite
meaning to the bargain."

Essentially, indefinite terms imply a lack of mutual assent, premised on
the consumer’s inability to ascertain the exact scope of the offer in the first
place. Any conclusion that a consumer “assented” to an indefinite offer
would contradict itself. While it may be true that the consumer intended to
enter into an enforceable agreement, such intent would surely only relate to
the currently expressed terms as encompassing the entire scope of the
agreement, notwithstanding the change-of-terms provision. The existence
of a change-of-terms provision makes it impossible for a consumer to
ascertain, at the time of entering the contract, the exact consideration to be
exchanged over the course of the contract. As the Restatement suggests,
however, a court will strive to cure the indefiniteness and find a valid
contract. The easiest, and arguably the fairest, way to achieve this result
would be to simply strike the change-of-terms provision from the offer.
Indeed, an examination of the analogous concept of “rolling contracts”
demonstrates that some courts will follow this line of reasoning.

“A rolling contract is a deal in which the contract either is not formed
until, or is modified when, the last terms are presented for assent.”"” This
issue commonly arises in the context of the shrinkwrap license."” Although

1
§33 cmt. a.
© William H. Lawrence, Rolling Contracts Rolling Over Contract Law, 41 SAN DIEGO L. REV. 1099,
1099 (2004).
v Software vendors enclose their product in shrinkwrap to prevent usage until the consumer has
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shrinkwrap licenses do not involve an on-going contractual relationship,
analogies can be drawn to the policy considerations employed by courts and
commentators alike. The relevant similarity crucial to drawing any sort of
analogy to rolling contracts and a change-of-terms provision is the notice that
additional, undisclosed terms apply to the offer, thereby making it impossible
for the consumer to know what acceptance entails. In the case of software,
the transaction normally alerts consumers to additional terms inside the
box,"* which by definition cannot be read until after the time of the sale. In
the case of change-of-terms provisions, the contract alerts consumers to
additional terms currently undisclosed at the time of the contracting as well,
which by definition cannot be read until after the drafting party decides to
impose new terms."” The issues of conditional acceptance and contract
modification arise in the analysis of rolling contracts as competing legal
theories.'

The case of ProCD, Inc. v. Zeidenberg'” lends considerable support to the
idea that one cannot and should not be allowed to assent to terms that one
has not been given the opportunity to read. The facts are simple. Matthew
Zeidenberg bought a retail software package in order to use for his business.'®
The software manufacturer, ProCD, Inc., claimed that his usage of the soft-
ware violated their terms and conditions.' However, these terms and con-
ditions were not viewable by Zeidenberg until after he bought and opened
the software box: “The sole reference to the user agreement was a disclosure
in small print at the bottom of the package, stating that defendants were
subject to the terms and conditions of the enclosed license agreement.””

The rationale underlying the district court’s opinion in ProCD ultimately
hinged on the scope of the offer. Did this notice incorporate the terms by
reference into the offer itself or did the notice merely alert the consumer that

read and assented to the terms. See Robert J. Morrill, Contract Fonmation and the Shrink Wrap License: A Case
Comment oit ProCD, Inc. v. Zeidenberg, 32 NEW ENG. L. REV. 513, 515-16 (1998); see also Kevin W.
Grierson, Annotation, Enforceability of “Clickwrap” or “Shrinkwrap” Agreements Common in Computer Software,
Hardware, and Intemet Transactions, 106 A.L.R. 5TH 309 (West 2005).

" Morrill, supra note 13, at 516-17.

s The difference, albeit minor, is that a change-of-terms provision does not always present
additional terms during the life of the contract.

1 One theory involves the formation of the original contract, in which the notice of additional
terms affects the manner in which the consumer can accept the offer. The other theory presumes that a
contract forms at the time of sale, and the additional terms merely constitute proposals for modification.
See Robert A. Hillman, Symposium: A Tribute to Professor Joseph M. Perillo: Rolling Contracts, 71 FORDHAM
L. REV. 743, 744 (2002).

1 908 F. Supp. 640 (W.D. Wis. 1996), overruled by 86 F.3d 1447 (7th Cir. 1996).

8 Id. at 645.

® Id. at 644.

?®  Id.at654.






































































































