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Casco Township Zoning Board of Appeals 

July 19, 2018, 7:00 PM  

 

Members Present:  Chairman Dave Hughes, Vice Chair, Secretary Sam Craig, and Paul Macyauski 

Absent:  Matt Hamlin and Matt Super 

Also Present:  Valerie Baas, Ralph Ellis, Atty. Bultje, Zoning Administrator Alfred Ellingsen and 

approximately 20 interested citizens (sign-in sheet attachment #1) 

 

The meeting was called to order at 7:07 PM by Chairman Hughes to hear a request from Valerie Baas 

and Ralph Ellis, 7220 Beach Dr., South Haven MI 49090, for an interpretation of Section 3.28.   It is the 

applicant’s intent that the overlying zoning district, LDR with an 85’ minimum lot width, must apply to 

property owners who own 3 or more 30’ lots.  The Zoning Administrator contends that any 2 platted lots 

of record which equal 50’ or 60’ in width would be considered compliant for the construction of a 

dwelling. 

 

Chairman Hughes invited Valerie Baas & Ralph Ellis to table to speak.   

 

Ellis explained that the current practices of the Zoning Administrator was allowing lots to be split into 

less than conforming lots in LDR, which is 85’ minimum frontage and 10,000 sq. ft.  Ellis referred to the 

ordinance,  

Section 3.03 B Existing Lots of Record A lot which is platted, or otherwise of record as the 

effective date of this ordinance, may be used as specified in the zoning district, provided the lot 

can meet the provisions of section 3.28 

           and 

Section 3.05 Required Yard or Lot 

All lots, yards, parking areas or other spaces created after the effective date of this Ordinance 

shall comply with the minimum requirements of the zoning district (LDR) in which they are 

located. 

LDR frontage, 85’ and 10,000 sq. ft., which is 95.24 feet of frontage or 3.175 lots.  Not 3 lots, but 3.175 

lots.  The Future Land Use Map shows the desired migration to Lakeshore Residential B increases that to 

12,000 sq. ft., which would equal 114.286 ft. of frontage or 3.81 lots. 

 

Ellis continued, Section 3.28 plainly states that “It is the intent of this Ordinance to permit these 

nonconformities to continue until they are removed but not to encourage their expansion or 

continuation. Ellis said the phrase “except in compliance with this Section.” was added in 2014. 

 

Ellis said, If Section B is meant to be interpreted as Overhiser and Ellingsen have suggested it means, 

then sections (a) and (c) have no affective meaning or purpose.  This is in conflict with the legal standard 

that interpretations are done so as to avoid rendering other sections meaningless.  This is from our 

Attorney Ruth Skidmore. 

 

Section B (3) (a) says that “two or more nonconforming lots of record shall be considered an undivided 

parcel.  So, it must mean that multiple contiguous lots, under common ownership are now one lot.  Not 

a bunch of little lots.  They are now one lot/parcel.  As a single lot it does cease to be a historical 
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nonconforming lot, it is now a single conforming parcel/lot.  As such it cannot be divided as prohibited 

under Section C.  It is no longer a nonconforming that gets a special treatment afforded by Section (b). 

 

Ellis continued, we are familiar with this practice.  Our house on Beach Street was originally only 2 lots, 

so we came here in early 2002 and got a variance and have added more lots, both to the east of us and 

across the street.  So, we are familiar with the hardship issue with the conforming lots of record. 

 

Obviously, once you have contiguous lots under common ownership such that compliance with current 

zoning requirements is achievable, you don’t go backwards and divide the parcel so as to render it non-

compliant with the minimum lot size requirements for the district.  That would be contrary to the intent 

of this section as clearly spelled out in 3.28 A (1). 

 

Additionally, section B(3) has three independent, stand-alone subsections.  Section B(3)(a) tells us that 

for any two or more nonconforming lots of record shall be considered an undivided parcel if it’s under 

common ownership and the lots are adjacent. 

 

Section b addresses a situation where an owner is requesting to join lots to form a single parcel with a 

minimum of 60’ like in Miami Park.    

 

The purpose of Section b is to define “undivided parcel” or “parcel” for the purpose of subsection (c).  

And, so what does that tell us?  That no portion of such “parcel” shall be divided in a manner which 

diminishes compliance with lot width or lot area requirements.  Which lot requirements?  The lot area 

requirements for the zoning district in which the parcel is located, Low Density Residential. 

 

So, this whole Section 3.28, the original intent was to address hardship.  Lots that are less than the 

requirements for lot width, lot frontage, and square footage.  It has been, in our belief, misinterpreted 

to show that you can create splits that are smaller than this.  In effect you are creating more 

nonconforming lots, which is in direct violation with the Zoning Ordinance.  I think it is important to 

remember what Ms. Skidmore said, that an interpretation of a phrase or a clause cannot invalidate 

other sections that apply in zoning. 

 

Valerie Baas provided copies of a referendum from 2005.  Ordinance No. 061305, Adopted June 13, 

2005 (attachment #14).  The ordinance would have modified dimensional requirements and went into 

item (2).  

(2) Contiguous Nonconforming Lots in Common Ownership  

(a) If any two (2) or more platted lots of record or combination of lots and portions of such lots of 

record with continuous frontage were in common ownership at the time of this passage or 

amendment of this Ordinance, the lands involved shall be considered to be an un-subdivided 

parcel for the purpose of this Ordinance if, individually, they are less than fifty (50) feet in width. 

 

(b) Such parcel shall be used as a single building site or may be divided into two (2) or more building 

sites, the minimum width of each of which shall not be less than (50) feet and each of which shall 

be subject to the modified dimensional requirements of section 13.03 (b)(1).  No portion of such 
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parcel shall be used or divided in a manner that further diminishes compliance with the lot width 

and area requirements of this ordinance. 

This went to a vote after a referendum was set up and was defeated by about a 2 to 1 margin.  I think 

the way Mr. Overhiser and Mr. Ellingsen are conducting business is as if this ordinance had passed, 

which it did not.  The subdivision of contiguous lots did not make it into the zoning ordinance.  They 

came back with another amendment, adjustments were made for minimum lot widths, added 60’ and 

they allowed the setbacks that were proposed in this ordinance, but the division clause did not make it 

into the zoning ordinance.  I think that has to be recognized and section 3.28 needs to be recognized for 

what it is, which is a defense of an owner or co-owner who only owns 50’ or 60’.  

 

Ellis said for strict interpretation, three lots do not comply with the zoning in Miami Park, because we 

have a 105’’ depth and that is a 95.24’ lot, as opposed to 90’, which is what we have.   

 

Atty Ron Bultje said the zoning ordinance defines lots of record as a lot or parcel, whether it exists in a 

subdivision, plat, or is described by meets and bounds, or is part of a condominium project, which is 

show on the records at the County Register of Deeds.  All of the lots in question that are commonly 

owned are lots of record.  They don’t loose their lot of record designation by virtue of being commonly 

owned.  People may commonly own some lots and ask for a single tax bill, they don’t want to get 

multiple tax bills, the fact that they may combine them into one lot doesn’t take away their lot of 

record, so they continue to maintain their individual existence as lots of record.  Section 3.28 establishes 

how we treat nonconforming lots of record.  Those provisions in 3.28 are the specific rules for lots of 

record, and they are the rules for lots of record in every zoning district.  3.28 does not say in this district 

or that district, some but not all.  Every nonconforming lot of record is treated by the same 

nonconforming lots of record in language in 3.28.  So, when the zoning ordinance says a lot has to meet 

minimum size requirements of a zoning district, the zoning district we are talking, these are the 

minimum sizes for non+conforming lots in this zoning district, as for other zoning districts.  The fact that 

they are commonly owned doesn’t take away their right to be subject to the 60’ minimum lot width 

requirement, the fact that somebody happens to own more doesn’t mean that they lose the ability.  We 

say, if you have nonconforming lots of record, and these are nonconforming lots of record, under our 

definition of lots of record, under the platted laws of the State of Michigan, they are lots of record.  Our 

rules in 3.28 say nonconforming lots of record commonly owned and adjacent have a minimum lot 

width requirement of 60’.  

 

Bultje stated the total width of these lots is 150’.  He asked, if we have any idea how many lots in Miami 

Park are 150’ wide? 

 

Baas said there are a few. 

 

Ellis said there are 5, 6 and 4 lot parcels.  

 

Bultje asked if they had been built upon with one house? 

 

Baas said, yes, in some cases. 
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Bultje asked again if we have any idea how many. 

 

Baas and Ellis asked Bultje what the relevance was? 

 

Bultje said the Michigan Courts have said the provision of requiring lots of record that are inadequately 

sized, commonly owned and adjacent, it is legitimate to require them to combine.  Someone who 

happens to own five of these lots can’t say, I want to put 5 houses on them, they are lots of record, they 

are platted, they’re legal, they were legal when you established your zoning ordinance, you can’t take 

away my rights.  I have the right to put five houses on them.  We say, no you can’t because we have a 

minimum 60’ requirement on them, even though they are platted lots.  The Michigan Court of Appeals 

has upheld that rule.  But, the Court of Appeals has also said, we are not going to uphold that rule if it is 

out of character with the vast majority of the rest of the development.  My suspicion, and the reason for 

my question, is to have one house on a 150 ft. lot in this development would probably be out of 

character with most of the lots that have been improved in this development. 

 

Baas said that’s only true with lots that have been recently split.  There are a lot of lots on parcels that 

big in Miami Park.  Baas wanted to make a point that, in spite of what Bultje is saying about lots of 

record, Michigan Land Division Act states that any parcel, any collection of lots that were in existence, 

contiguous and under one owner at the time when the Michigan Land Division Act went into effect is a 

“unique parcel” and should be consider that way from that point on.  Our zoning did not go into effect 

until 2006 and these 5 lots were already a parcel of record according to Michigan Land Division Act. 

 

Bultje said he understands that, but when we look at what may happen to nonconforming lots… 

 

Baas said, it is no longer a nonconforming lot. 

 

Bultje said, it is a nonconforming lot.  It is a lot that was in existence before our zoning ordinance was 

adopted.  It doesn’t comply with our zoning ordinance rules.  It’s a pre-existing, nonconforming lot, 

made so by our ordinance.  State law does not make it a nonconforming lot, it’s our zoning ordinance 

that makes it nonconforming.  They do not conform, there are five lots that are 30’ wide.  Those five lots 

do not conform with our zoning ordinance.  Our zoning ordinance makes them nonconforming lots.  

They are still legal lots under the laws of the State of Michigan.  They are platted.  Under our zoning 

ordinance they are lots of record, but they don’t comply with our minimum lot size requirements for this 

specific zoning district, but this ordinance goes on to say we have nonconforming, adjacent, commonly 

owned lots, we are going to allow them to be 60’ wide.  That is our rule in this zoning district.  When the 

ordinance says you have to meet the requirements of the zoning district, these are the rules for non -

conforming, adjacent, commonly owned lots.  These are the rules for this zoning district as well as the 

other zoning districts.   

 

Baas said, our zoning says, in section 3.28 B3a,  

For any two (2) or more nonconforming lots of record or combination of lots and portions of lots of 

record, in existence at the time of the passage of this Ordinance, or an amendment thereto, the 

lands involve shall be considered to be an undivided parcel for the purpose of this Ordinance if they 

meet the following: 
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(1)  Are in the same or substantially the same ownership; 

(2) Are adjacent to each other or have continuous frontage; and 

(3) Individually do not meet the lot width or lot area requirements of this Ordinance 

 

This 150’ parcel meets the requirements for Low Density Residential Zoning district, in terms of area and 

frontage.  It is recognized as a unique parcel, an undivided parcel, by the Michigan Land Division Act, and 

by your own zoning.  To make up the fact that these are actually still individual parcels is contrary to the 

established law.   

 

Hughes said Bultje had something in his memo about the fact that they are still parcels. 

 

Bultje said yes, they are still separate parcels because they are platted lots.  The plat still exists and they 

are individual lots within that plat.  They are shown on here, they still exist, this is the law.  Bultje said he 

understands the argument in 3a that Valerie just read, two or more nonconforming lots of record…., and 

that’s what we have, two or more lots of record, and they are still lots of record, they are combined, and 

they are treated as a parcel for this purpose.  For this purpose, this subsection for nonconforming lots 

under 3.28.  But, you have to read the rest of the subsection which says in this case where we take these 

five nonconforming lots and we require that they can’t be treated as five separate lots and five separate 

homes, how wide does this combined lot have to be?  And subsection b says this combined lots of 

record that are combined because they are too narrow, they are nonconforming, this has to be 60’ wide.  

That’s exactly what the rule is that our zoning ordinance says applies.  That subsection 3 b says exactly 

what Baas said, two or more nonconforming lots of record, they are combined, they are one parcel.  

Then 3.28 B 3 b says in order to be legal now under this ordinance it has to be 60’ wide.  That’s the rule. 

 

Baas said, it must be a minimum of 60’ wide.  However, 3.28 B 3 c says:  

No portion of such parcel shall be used or divided in a manner which diminishes compliance with lot 

width or lot area requirements. 

Baas continued, and that is Low Density Residential. 

 

Bultje agreed and said, and that would be the width requirement just above it, that would be 60’. 

 

Ellis said to Bultje, you just agreed that it is the requirement of LDR, which is 85’. 

 

Bultje disagreed with Ellis and said it does not comply with that requirement, which makes it a 

nonconforming lot. 

 

Ellis said, how about Ms. Skidmore’s assertion that you cannot invalidate other sections of the zoning. 

 

Bultje said I did not have what you handed out and was not keeping up with the whole zoning ordinance 

provisions as you went through. 

 

Ellis said it was her assertion that in general a phrase or clause may not invalidate other portions of that 

ordinance.   
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Baas said the way you are interpreting Section b, invalidates a and c. 

 

Bultje said he thought what she (Skidmore) said is there are portion of the zoning ordinance which will 

be inconsistent, and you will have to pick the most consistent.  That happens all the time.  I think the 

general rule she was talking about is you don’t interpret provisions of the zoning ordinance to make 

another section of the zoning ordinance completely irrelevant, never applicable, has no meaning.  That 

is a legitimate rule. 

 

Baas said, that applies here. 

 

Ellis said, that would be his interpretation, what she (Skidmore) asserted.  

 

Bultje said he doesn’t understand how any it would be completely irrelevant and never applicable.  I 

don’t know what provision you or she are talking about. 

 

Ellis said her (Skidmore) position was that b invalidates a and c.  The interpretation concerning 60’ 

supersedes other sections of the ordinance, specifically (a) and (c) of 3.28 B3.  

 

Baas read from 3.28 3a:  For any two (2) or more nonconforming lots of record ………….. the lands 

involved shall be considered an undivided parcel if it is under common ownership and adjacent.  That is 

the purpose of this section.  And the intent of 3.28, which is the guiding principal for this section. 

Within the zoning districts established by this Ordinance, or any subsequent amendments thereto, 

there exists lots, structures, uses of land, and structures, and characteristics of use which were 

lawful before this Ordinance was passed (2006) or amended but which would be prohibited, 

regulated, or restricted under the terms of this Ordinance or future amendment.  It is the intent of 

this Ordinance (Section 3.28) to permit these nonconformities to continue until they are removed, 

but not to encourage their expansion or continuation except in compliance with this Section. 

That is the guiding principal of Section 3.28.  What you are saying about Section B conflicts with that 

(intent), and conflicts with a and c. 

 

Ellis added, because you are creating more nonconforming parcels in an area where the overarching 

desire was to reduce them in the future.  You are creating more. 

 

Bultje said where he would get off track with that would be if we didn’t have 3.28.  There would be five 

nonconforming lots and they would exist by the virtue of being a lot of record prior to the zoning 

ordinance.  And they would be illegal because they wouldn’t comply with the zoning ordinance if we 

didn’t have 3.28. 

 

Baas said, they would not exist as individual lots according to the Michigan Land Division Act passed in 

’97, they existed as a parcel. 

 

Bultje said that Land Division act allows the division of parcels as long as it complies with the zoning 

ordinance. 
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Baas said, the district those parcels are in … 

 

Bultje said no, the Land Division Act doesn’t talk about the zoning district.  The Land Division Act just 

says you may divide lots as long as they comply with the zoning ordinance.  If our zoning ordinance 

didn’t have 3.28, and we just had five lots of 30’ width each, those lots would be illegal under our zoning 

ordinance.  They would be nonconforming under our zoning ordinance, but they would still exist by 

virtue of being grandfathered.  What we did with 3.28 was to say, if you got nonconforming lots of 

record, that don’t comply with our zoning district requirements, but you are able to put together lots of 

record which equal 60’, they now comply with our zoning ordinance. 

 

Ellis asked, where do you get from there to splitting a conforming lot into nonconforming? 

 

Bultje said, when we say in the zoning ordinance, that if you’ve got two or more nonconforming lots that 

are adjacent, commonly owned, and you can have 60’ of width, you no longer have nonconforming lots, 

that don’t comply with the ordinance. 

 

Ellis said 60’ minimum. 

 

Bultje said that’s all we ever enforce.  We never say you can’t have greater width, whether it is 85’, 60’, 

150’, whatever.  We require 60’ width only for prior nonconforming lots of record, commonly owned 

and adjacent to each other. 

 

Baas said, this is not a prior nonconforming lot. 

 

Ellis said it is also directly in violation of 3.28, Section 1 a Intent …………. to permit these nonconformities 

to continue until they are removed but not to encourage their expansion or continuation.  By 

subdividing them, you are expanding nonconforming lots. 

 

Baas said the Michigan Land Division Act says the parent parcel in whatever the shape and size of the 

parcel was as of March 31, 1997, If on that date two or more adjacent parcels under identical 

ownership, the entire land is considered the parent parcel. 

 

Bultje said, yes, but that parent parcel can be divided.  The Land Division Act is not what we’re talking 

about.  Bultje said when 3.28 A says we are not going to continue perpetuate or increase the number of 

nonconformities.  Bultje said that is why the person who owns these five lots cannot say, I commonly 

own them, there are five of them, 30’ wide, they are nonconforming lots.  They still have their legal 

status.  I’m going to sell them, so I no longer commonly own them and now I can have 5 nonconforming 

lots again.  That would be increasing the number of nonconforming lots which do not comply with the 

zoning ordinance.  We cannot do that.  He cannot divide those five lots he owns into less than 60’ of 

width.  That’s what that means.  So that provision isn’t meaningless.  It means you can’t go less than 60’.  

We said if you’ve got nonconforming, commonly owned, adjacent lots of record you can’t be less than 

60’ and that’s the rule we apply.  To go less than that would be to go back to the prior situation where 

we had five individual lots of record which were not commonly owned.  You have five nonconforming 

lots.  We now have two lots, 75 feet of width each, which more than meet our lot size for 
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nonconforming lots which are commonly owned.  They are no longer nonconforming under our 

ordinance, they now meet our ordinance. 

 

Ellis said 3.28 completely invalidates Section 8 LDR, which is back to the same principal.  You’re saying 

3.28 allows you to split to 60’, which is in direct violation of Section 8, which is Low Density Residential.  

If the township wanted to make this legal, they should have changed the frontage in Section 8 to 60’, 

but they didn’t. 

 

Baas said in the historically platted lots of record, as marked on the map (attachment #15), coincide 

exactly with Low Density Residential zones.  So, the Master Plan obviously designed these lots of record 

to come to conformity with Low Density Residential.  With the Future Land Use Map (attachment #20), 

that shows a minimum lot size of 1200 sq. ft. and you’re not going to get there by proceeding in the way 

you are describing.  

 

Bultje responded to Ellis’s comment.  Chapter 8 establishes normally for LDR, there is a minimum lot 

width which is greater than 60’.  That is true.  One of the other principals of statutory construction or 

zoning ordinance construction is a specific rule controls over general rule.  This is a specific rule for 

nonconforming lots of record.  It is the rule we adopted for nonconforming lots of record.  Chapter 8 

applies to all lots in the LDR. 

 

Ellis added, which are virtually all historically platted lots of record. 

 

Bultje said Section 3.28 is the specific rule just for nonconforming lots.  That specific rule, 3.28 

nonconforming lots, which are commonly owned and adjacent to each other, is the rule that would 

apply, rather than the normal width requirements for LDR. 

 

Baas said the ordinance that was defeated by referendum, (attachment #14) was the thing that allowed 

for division of the lots of record from a parent parcel into two 50’ width.  That amendment was 

defeated.  That means these parcels that meet the definition of Low Density Residential are conforming 

with Low Density Residential zoning.  They are not nonconforming and splitting them is not appropriate. 

 

Bultje said 2005 predates him, but he is aware that provision required a lot of 50’ width, and this 

provision was put in later.  I know the purpose of this provision.  I’ve got opinions going to the township, 

from I think as far back as 2009, I know in 2012, and again in 2018, talking about the purpose of this was 

to allow 60’ width.  The fact that 50’ was referendumed out doesn’t mean there can’t be another 

attempt with 60’ width, and there was no referendum attempt on the 60’.  So, this language is here, it 

hasn’t been referendumed out and the interpretation of this language is what I have given to you. 

 

Baas said the reason this language is still in here is because it does not allow the division of these parent 

parcels that are conforming to LDR.  Section b says lots must be combined, it does not say they can be 

divided, so this 150’ parcel conforms with Low Density Residential and should not be divided to be less 

than that according to Section 1 of 3.28. 

 

Bultje said, he would agree, they cannot go less than 60’. 
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Ellis said he is going to appeal an adverse decision to circuit court. 

 

Chairman Hughes said, according to this statement this involves a question of interpretation on the part 

of the zoning administrator and the township supervisor.  Hughes said he has Ellingsen present and 

asked if Hughes could read a letter from Ellingsen (attachment #15).  Hughes read Ellingsen’s letter. 

 

Baas stated her house is on 5 lots, among others. 

 

Hughes said, that’s neither here nor there. 

 

Baas added, and a very close adjacent one does exist on five lots.  None the less, 60’ was put in as a 

minimum rather than 50’, but there was no provision added to allow for division. 

  

 

Macyauski said he wanted to back up with everything.  He said he respects what has been said.  He was 

in this room in 2005.  He was in this room when the referendum went through.  There was a couple of 

other people that were in this room at the same time.  Yes, this 50’ lot was turned down.  We 

immediately, as a Planning Commission, went right to work on it with our planner that September.  One 

of the key things we talked about in September of 2005 was the availability of public water and sewer 

continuing to up township properties, an alternative for previous nonconforming lots language.  While 

the new ordinance language was not enacted, we required all adjacent lots, nonconforming and the 

same ownership to be treated as one property.  This type of requirement is usually applied to areas 

without public water and sewer.  With the availability of public sewer, this rational as a defense to 

prevent the use of legal lots of record is diluted.  We pretty much swept everything we are saying about 

what’s legal and not legal. 

 

Baas asked what memo Macyauski was reading from. 

 

Macyauski said this is a memo from September 15, 2005 from the Casco Planner (attachment #16).  

Macyauski said he wanted to move forward from that.  We had numerous meetings after that, special 

meetings dealing specifically with nonconforming lots of record.  We went back and forth with public 

comment, we went back and forth with the referendum of 50’.  We went back and forth with the 

pressure, or the effect to nonconforming lots and water and sewer.  

 

Macyauski said in July 26 of 2006 minutes (attachment #19), Judy Graff was the Chairman of Planning 

Commission, and she notes that we had 10 and 12 special meetings over the last several years 

concentrated on small lots of discussion.  The Planning Commission utilized the input, results of the 

referendum and discussion to determine the good approach of the small lots situation.  

Nonconforming lots were addressed, and setbacks were added in platted subdivisions.  The continuous 

nonconforming lot size were changed as well.  Current zoning allows an individual to build on 30’, but 

not if the individual has more than one lot.  The lots need to be combined to meet the minimum 

requirements.  For all other lots, 85’.  The revised zoning ordinance calls for 60’ lots.  This allows an 

individual with two or more 30’ to combine two lots to build.  It’s pretty simple right there.  That’s what 
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the spirit and intent was back in 2006 after we hashed this over 10 or 11 meetings of public comment.  

So, when you are misinterpreting what it’s saying in 3.03.  3.03 A is saying, in my opinion from being on 

the Planning Commission back then, you’re not going take three 30 ft lots and create two 35’s 45’s.  If 

that’s all you have is three thirty-foot lots, you’re going to build on a 90’ lot.  We spent several years, 

and several meetings trying to decide what was the fairest. The bottom line was if you have a 25,30, 35-

foot lot, the minimum requirement for that plat was going to be 60’.  It’s in the zoning ordinance and is 

the rules now.  Now how you interpret it, I don’t know.   

 

Baas said, what we are disputing is the second part of that amendment that says the parcels can be 

divided.  That got defeated.  That was not put back in. 

 

Ellis said, we realize that the zoning administrator has, in general the right to split.  The question is split 

into how big?  LDR says 85’, I actually calculate to over 90’, and 3.28 says 60’.  Sixty-foot is really for a 

hardship. 

 

Macyauski said, here is another comment from our special meeting on June 15, 2006 (attachment #19).  

During the process of the development of the new zoning ordinance the desire was to change the 

small lot size from 75’ to 60’.  The Planning Commission was in agreement with this.  Paul Macyauski 

stated that they were looking at historically platted lots of record 25’, 30’, 35’.  At a minimum two 

contiguous lots of common ownership would be joined together. 

 

Baas said, “joined together”.  We are not talking division. 

 

Macyauski said “At a minimum” 

 

Ellis said, we are talking splits now. 

 

Macyauski said 13-years later, as chairing for the ZBA for a number of years, we handled some 10 to 14 

cases of people coming in and looking for relief from historically platted lots.  I think the Planning 

Commission did an excellent job of coming to some conclusion here.  I also know since that time, there 

has been much use of language, is it meets and bounds or not?  Somebody wanted to create some lots, 

so when they did it, they were going to have to add 15 ft. from another lot to make it the minimum 

compliance with the ordinance.  I think he ended up with maybe 75’.  I think Ellingsen has been 

interpreting this the same way and the people voted on back in 2006, when 50’ didn’t get it and we 

changed it to 60’.  And, to give these people, I guess an equity equitable relief, with people that have 

formed numerous lots that plan to build on them when they were 30’, but they couldn’t build on them 

when they were 30’, 35’ and 25’ because the health department wouldn’t allow it.  That’s what saved us 

for years.  This is what stimulated the water and sewer down 107th.  It was based on 50’ lots.  There are 

over 400 lots. 

 

Baas said it’s more like 700. 

 

Ellis said I depends on if you are talking lots or parcels. 
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Macyauski said, I am talking platted  lots.  You say over 700, I believe it is five-hundred and something.  

So, with those, individuals needed to be granted something that says I can put two together and meet 

the minimum requirements to build a home. 

 

Baas said, we are not objecting to putting lots together. 

 

Ellis said we were in the same situation.  We bought a 60’ lot in 2002.  We came here and got… 

 

Macyauski asked (pointing to a plat map) is this your lot?  Is it on 1, 2, 3, 4 or 5 lots? 

 

Baas said it is on 5. 

 

Macyauski said it’s on 5 lots of record, but there is three lot numbers here.  What does that mean? 

 

Ellis said we bought it from three different people. 

 

Macyauski ask why they are not joined together. 

 

Ellis said, we tried to, but the township never got back to us. 

 

Macyauski said, I see and that’s your prerogative. 

 

Baas said, what is written is what counts; history is wonderful reminiscing is great.  There is no part of 

this ordinance Ordinance (defeated by referendum attachment #14) that allows what was opposed in 

Section 2 b of the proposed ordinance, that they can be divided into two or more building sites, 

minimum width each of which shall not be less than 50 ft.  This did not make it into the ordinance.  It’s 

not here. 

 

Macyauski said it is here. It actually goes from subsection 3a to subsection b.  It says you have to meet 

the minimum requirement.  There was never any intent of anybody in this township to force anybody to 

join any kind of lots together. 

 

Ellis said, that is not even the question here, the question is specifically in this instance, there is 5 lots in 

one parcel for a long time, that family that sold it, it was her father’s before it was hers.  That was in her 

family for years and years and years.  It goes back to the 80’s. 

 

Macyauski asked Bultje if he wrote an article in Macyauski’s notes that said even though some 

historically platted lots were joined together for taxes or some other reason, it does not constitute the 

fact that they are not dividable to the minimum requirement of the zoning ordinance. 

 

Bultje confirmed that he wrote that. 

 

Macyauski said, and that’s exactly what we meant back in 2006 after that 12th meeting. 
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Baas said Section A Intent says It is the intent of this Ordinance to permit these nonconformities to 

continue until they are removed but not to encourage their expansion or continuation except in 

compliance with this Section. 

 

Ellis said a 150’ lot is well in compliance with LDR.  Five lots is 15 thousand and some feet. 

 

Baas said we are not objecting to someone who only has two lots to make 60’.  What we are objecting 

to is the fact that the Supervisor and the Zoning Administrator are acting as if that second part of the 

proposed amendment (attachment #14) was actually approved, and it was not.  No provision was put in 

for division.  It is not in there.  Everything in here is contrary to this. 

 

Bultje said he understands the rationale and it’s helpful to have this discussion and I understand the 

point.  Here is what I think is the issue.  Even if the zoning ordinance doesn’t say you have the right to 

divide.  The zoning ordinance doesn’t say you have the right to divide a five-acre lot into smaller lots.  It 

just doesn’t say that, because the zoning ordinance doesn’t give the right to divide.  The Land Division 

Act gives the right to divide.  So, even though the ordinance doesn’t say, if you’ve got 120 or more feet 

of nonconforming lots, you could divide them back, the Land Division Act gives that right to do that.  

There isn’t anything in here that talks about what the land division rights are, because the Land Division 

Act, the State law gives that.  I think we have a land division ordinance for un-platted lots as well.  But 

the zoning ordinance doesn’t govern divisions.  The fact that the zoning ordinance doesn’t say you can 

divide down is not a huge deal in my mind because the zoning ordinance isn’t where you get the land 

division rights.  When we in 3.28 said, if you’ve got adjacent nonconforming prior lots of record 

commonly owned, 60’ of width is required, we said the very direct implication was if you’ve got 120 ft. 

you may have two lots.  Ellis and Baas would be saying if you’ve got 60’ you may only have one lot.  

When you start adding to that 60’ you can’t get a second lot until you have 170’.  So it takes 110’ to get 

to the next lot that you could have, even though we only require 85’ in the general zoning district 

without considering nonconforming lots.  A lot can be 85’.  Their argument says, you’ve got to go from 

60’ to 170’ to have a second lot.  We’re saying if you’ve got nonconforming lots of record that were 

previously in existence it takes 120’ to have two lots.  This particular property in question happens to 

have 150’.  That’s the difference. 

 

Macyauski said I’ve argued this based upon what we have talked about forever and have practiced 

forever.  This 150’ could actually be changed to one 60’ and one 85’ and be completely legal with the 

ordinance. 60’ is a buildable lot and 85’ is as well.  In this case we are just talking about two 75’s. 

 

Sam Craig said, it doesn’t say you can or can’t.  It just gives you one description of the lot. 

 

The whole discussion about joining contiguous lots was to make sure we meet the minimum 

requirements of 3.28.  It doesn’t ever mention Section 8.03, LDR Requirements.  It doesn’t ever mention 

any of that it just says must meet the minimum requirement for contiguous lots of record. 

 

Baas said, Macyauski is saying Low Density Residential does not exist. 
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Macyauski said, yes it does, there is quite a bit of it.  All of this in yellow.  (Zoning Districts Map 

attachment #20).  This is the subdivisions of the historically platted lots.  This whole section here is LDR 

as well. 

 

Baas said that is a very small section on the entire map, you are not including these.  That little bump 

down there has a couple of lots 

 

Macyauski said yes, but this whole section is on that map.  All this yellow is on that map.  

 

Baas said the same as the pink on this map. 

 

Macyauski said, you are saying there is no LDR district.  There is a lot of LDR that does have 85+ ft. lots. 

 

Baas said, not if what you are arguing is … 

 

Craig said, this just says that the nonconforming lots in that district have to comply with 3.28, it doesn’t 

say that there is no district. 

 

Baas said, this 150’ parcel is a conforming parcel.  In the zoning ordinance it says, no parcel may be 

divided in such a way that diminishes compliance with the zoning for that district. 

 

Craig said, it meets it though. 

 

Macyauski said, when we talked about the zoning ordinance, we’re talking about 3.28, we’re not talking 

about a district.  We could be talking about 8.03 if we noted it in the section of 3.28.  In the 3.28 when 

we talk about nonconforming platted lots, we’re talking about the zoning ordinance.  The zoning 

ordinance is 3.28. 

 

Baas said in the zoning ordinance 3.28 A 1, it says “It is the Intent of this Ordinance to permit these 

nonconformities to continue until they are removed but not to encourage their expansion or 

continuation ….  It says that in the intent of this section.  That also applies to the fact that these lots, 

105’ width parcel made up of 50’ lots has been under common ownership for many years.  It has been 

under one tax number.  It is not a series of nonconforming lots, it is one conforming parcel, that cannot 

be split in to two nonconforming parcels. 

 

Ellis said, zoning does not define parcel.  If you look in definitions, there is no mention of parcels. 

 

Bultje said a lot is defined as a parcel.   

 

Ellis said there is no definition of parcel.  

 

Bultje said, you could turn that around.  A parcel is defined as a lot.  
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Baas said, it says that in Section 3.28 B 3 a, it says for any two (2) or more nonconforming lots shall be 

considered to be an undivided parcel for the purposes of this Ordinance.  It must mean contiguous lots 

under common ownership are now one lot.  You don’t have a definition for parcel.  As a single lot it does 

cease to be treated as a historical nonconforming lot because now, it’s one lot and is not a single 

conforming parcel or lot, and as such, cannot be divided as specified under section 3.28 B 3 c.  It is no 

longer a nonconforming lot that gets special treatment afforded by section B.  It is a conforming lot. 

 

Chairman Hughes invited public comment. 

 

John Barkley, 646 Waters Edge, another consideration in Section 3.33 is the provision to promote 

health, safety and welfare by establishing minimum standards for the design, installation, and 

maintenance of landscaping as greenbelt buffer zones between potentially incompatible uses and 

residential dwellings.  An incompatible use, if you have allowed, as the Planning Commission has, a mix 

of short-term commercial homes and residential homes.  It goes on to say in Section 3.33 B The purpose 

of green belts is to provide physical and visual separation between potentially incompatible uses.  So, if 

you judge the minimum lot size to be 60’, then this says you should be adding another 20’ to the 60’, 

and the new lot, allowing for the mixed commercial and residential dwelling should be 80’.  It’s 

something we pulled up on March 24th and touched on it slightly, those homeowners are now expected 

to build that buffer zone.  So that’s a consideration you may want to take when considering a 60’ lot 

width. 

 

Kathy Watt, Atlantic Avenue, said she moved here in 1995, and at that time they had to have 4 lots for a 

sewer system.  By the way there are at least 10 properties right now that have five or more lots in Miami 

Park.  I was friends with Bruce Barker who was on the board, and he explained to me, five different 

times, five different ways, that you could not create a hardship and cannot create 60’ lots.  It bothers me 

that you can say my interpretation is wrong and your interpretation is right, when you’ve got someone 

on the board telling me.  What I am hearing is you are saying that I’m “taking” this lot, but yet you had 

someone on this board with my opinion. 

 

Hughes said, again it’s an interpretation 

 

Bultje said he loves Bruce Barker and communicated with him a lot over this issue and gave him the 

exact rational and reasoning that I am giving now.  I’ve got it in memos, I’ve got memos in my file.  I 

showed him the memos I had done prior to communicating with him.  I understand what his position 

was.  It’s not my position.  

 

Kathy Watt said that was the board’s opinion. 

 

Bultje said, but it wasn’t. 

 

Bultje said Bruce’s opinion did not carry the Planning Commission, and those of you who were here on 

the Planning Commission then would know that.  He had a position, I understand, he and I debated it  
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Kathy Watt said you are missing my point, you have twisted it around, the PC had decided it could not 

create a hardship. 

 

Baas said she agreed with Watt, that dividing that five-parcel lot is a self-created hardship.  You are 

taking a conforming lot and creating two parcels that are nonconforming.  That is a self-created hardship 

and goes against the practice of this law. 

 

Mike Workema, 7256 Lakeview.  I bought the other parcels on Lakeview which boarders that property. 

The two totaled 150’.  I moved the yellow house to that location and I did a split of two 75’ lots.  I could 

have put it on the 60’ lot, it was buildable, but 75’ just looked more esthetic for landscaping.  I still had 

another 75’ to build another house.  Another gentlemen did the same thing.  He had a 60’ and a 90’, if 

they don’t split, he can still build on the 60’, and there is still going to be two houses, the split just makes 

it 75’ and 75’ I think it is just a much more esthetic look.  What I think they’re trying to say is, I own 120’ 

of property, I’ve got two buildable lots and plan on building two houses.  They’re telling you I can only 

build one house.  That is wrong. 

 

Bill Chambers said we live on Lakeridge, we have several 100 x 20’ lots on 102nd, and we’ve been buying 

those lots since 1988 when we moved in that area and built that house, trying to protect our back yard, 

because we knew this day would come.  Over the last 30 years we have watched two individuals 

speculate on the west end of 102nd.  That’s where 102nd water and sewer is.  Just prior to 2004 and 

remember we have been watching this very closely and bid against the speculators at the auctions, and 

we watched those lots shuffle to maximize the number of 60’ parcels, and minimize the number of 

parcels greater than 60’.  Well, those speculators were involved in this township hall and knew that rule 

was coming out.  So, all their 90’ lots went to 60’, all their 100’s went to 60’.  They maximized that 

because they knew it would be difficult to come backwards.  So, to remember it now as so clearly as all 

of you do, I don’t remember it that way and I was paying attention.  I would tell you that the lot sales 

will demonstrate there was knowledge out there that it would be difficult to back up to 60’ once that 

came out.  It specifically says lots that were 60’ prior to this date are grandfathered in. 

 

Dan Way, 649 Lakeshore, Miami Park, said he is the one who sold the lots and stated it could be divided 

into two 75’ lots with a boundary line adjustment.  Way said it is his professional opinion, because he 

has been in Real Estate business for 14 years.  Living in Miami Park, he has many examples where they 

adhered to the 60’ lot size. We have many examples of property out there where there was 180’ or 200’ 

that there was a boundary line adjustment that allowed for example, you have 150’ you get a boundary 

line adjustment and have two 75.  I have always agreed with Ellingsen, had many conversations with 

Ellingsen on what that definition means.  Ellingsen has been in this business for a long time.  He has 

been Zoning Administrator.  He helped write laws for zoning.   

 

Baas said she wanted to make a point, if you look up the rules for boundary line adjustments, you may 

not create additional parcels when you do that.  You can change the boundary lines between two 

parcels, you may not create a new parcel.  Before a boundary line adjustment can be done, a parcel has 

to be divided as was done one the lots on Pacific Avenue.  There was a parcel of record that had 11 

individual lots, those were split off into three sections and there is a 5-lot section left that was split into 

a 90’ and a 60’.  That doesn’t have to go to the board.  Mr. Ellingsen can do that all by himself.  That 90 
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and that 60 were brought to the board and the boundary line adjustment was requested.  So they 

circumvented all that by doing a property division, and then doing a property line adjustment, because 

you cannot do a boundary lot adjustment on a single parcel, because there is no boundary line to adjust, 

it’s only one parcel and you can’t create an additional parcel.  That is a rule. 

 

Chris Barczyk, Highfield, said he is trying to understand when looking at zoning.  You have an LDR 

district.  Macyauski was saying that the LDR district really doesn’t apply because 3.28 applies as far as 

property lines then why does LDR exist?   And, if the intent of the drafters of this was to make 3.28 the 

zoning district, then why would you create a district that was 3.28 on top of LDR? LDR could have been 

modified to 60’.  It was not modified to 60’.  Nothing prohibited them from actually making LDR a new 

district, LDR B or C.  The intent was for a nonconforming lot to get out of being nonconforming.  That 

was the intent and the core they were trying to address. 

 

Macyauski said he was reading from the minutes of July 26, 2006, when the Planning Commission 

deliberated over numerous meetings, numerous public comment, and said that Nonconforming lots 

were addressed, setbacks were added for platted subdivisions.  The continuous nonconforming lot 

sizes were changed as well.  Current zoning allows an individual to build on a 30’ lot, (Macyauski said 

that may be a typo), but the individual has more than one lot, the lot needs to be combined to meet 

the minimum requirements.  For all other lots, the current zoning is 85’.  If you look at this map here, 

yellow is LDR, so outside of the historically platted subdivisions, or the historically platted lots, there’s a 

number of lots anywhere from 85’ to more.  I know they are greater than 85’.  Again, our chairperson at 

the time indicated there was 10 to 12 meetings.  The revised the zoning ordinance calls for a 60’ lot.  

This would allow an individual, two or more 30’ lots, to combine two lots to build.  Two lots to build, 

that’s the new zoning ordinance.  The Chair also indicated that 10 or 12 meetings were held over several 

years.  At the end the Chair indicated that the entire draft for the zoning ordinance was available to 

review, so we finished our deliberations on how we were going to handle nonconforming lots of record, 

and that’s what you see today. 

 

Chris Barczyk said to Macyauski, you actually are agreeing with me that all other lots are 85’ or more in 

LDR. 

 

Macyauski stated that is not what he just read.  That is historically platted lots in subdivisions, and then I 

addressed all the other lots in LDR, that are already 85’ or more.  That’s what I addressed.  We’re talking 

about two different things here.  We are talking about what Barkley said on lots of record, and talking 

about the section of LDR that has 85’ lots.  They meet the minimum requirement of LDR. 

 

Barczyk said Miami Park… 

 

Macyauski finished… Is a historically platted lot of record subdivision.  That’s addressed in the first 

sentence.  

 

Barczyk said, it’s all LDR. 
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Macyauski said we’re not talking about overlying districts, we’re not talking about Section 8.03, which I 

believe is the requirements for LDR. 

 

Barczyk said, so you are saying 8.03 lot sizes do not apply to any part of Miami Park.  Is that what you 

are saying? 

 

Macyauski said that’s the way I understand the ordinance.  Now, if somebody joined five lots or made it 

85’, they would probably fall under that minimum.  What we have said all along is the incentive to join 

lots together was to have a bigger home. 

 

Baas said, that is exactly what we are saying.  They joined five lots …. 

 

Macyauski said they are not developed, they are still the platted lots, undeveloped. 

 

Baas said, they are together. 

 

Bultje said, whether they are developed or not doesn’t matter.  They could have built a home, but that 

home could be taken down, and then they are five previously nonconforming lots of record, 30’ wide 

and they would not have to stay one lot at that point. 

 

Graff said the only comment she has was that the bulk of our meetings was about establishing the 

minimum lot size in the nonconforming lots of record.  We did not talk about dividing things into smaller 

pieces, which I think is what Val and Ralph’s point is.  And, Ron confirmed it because he said that the 

zoning ordinance does not give the right to divide. 

 

Bultje said, it doesn’t address it.  That is not where the power comes from.  The power to divide comes 

from State Law.  

 

Graff continued, we did not spend, to my recollection, any time talking about division of nonconforming 

district, dividing up into smaller pieces.  We talked about combining lots, because the lots were 25’ and 

30’ wide.  Give somebody a buildable lot, and not keep the 30’ lots. 

 

Macyauski asked, are these still platted lots?  

 

Hughes said they are platted as 30’ lots. 

 

Baas said she would like to point out, although zoning does not allow for division, and Ron said that is 

State Law, what the Land Division Act says is that any divisions must comply with the requirements in 

the district where the parcel is located.  In this case it is Low Density Residential, as shown on the maps 

and the Future Land Use Map.  The very same law takes it to Lake Shore Residential B, which requires 

85’ of frontage and 12,000 sq. ft. 

 

Ellis said, but they increase the requirement for square footage from 10,000 to 12,000 in the Future 

Land Use. 
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This is why the zoning ordinance does not allow for division, because they’re trying to get to this future 

land use.  That was passed in 2006, when section 3.28 was passed.  That was not changed. 

 

Chairman Hughes asked for more comments, there being none he said they were at the deliberation 

stage, asked for comments or questions, or a motion to either support the interpretation on the part of 

the Zoning Administration and Township Supervisor.  We are not going to rewrite 3.28 tonight, just 

going to say if we agree or disagree with the interpretation the Township Supervisor and the Zoning 

Administrator. 

 

Macyauski made a motion that the Zoning Administrator has executed the zoning exactly how it was 

intended, and as it states, where multiple lots in a historically platted subdivision has to have a minimum 

requirement of 60’. 

 

Bultje requested that the PC add “The motion to uphold the decision of the Zoning Administrator is 

based on reasons in the Zoning Administrator’s letter, and based on Bultje’s two memos, dated March 

16, 2018 (attachment #9) and March 23, 2018 (attachment #11).  And, the motion to uphold the Zoning 

Administrator’s opinion, to deny the appeal, is based on the applicant’s untimeliness, because there is a 

21-day rule in our zoning ordinance to take an appeal from an order, and this appeal is several years 

beyond.  And, finally, the applicants lack standing.  They don’t have any special damages to entitle them 

to bring an appeal of this nature. 

 

Baas asked to make one more comment. 

 

Chairman Hughes said No. 

 

The motion was 2nd by Craig.   

 

All in favor.  Motion Carried. 

 

Chairman Hughes asked for a motion to approve the minutes of the May 24, 2018 meeting.  A motion by 

Macyauski, supported by Craig to approve the  May 24th, 2018 meeting.  All in favor.  Minutes approved 

as written.   

 

Ellingsen said there is a meeting on August 16th.  A gentlemen on Edgewater Terrace put a little addition 

April 27, 2017 and wants to raise up his house.  The variance will be the same as the previous one, but 

will be a 2 story instead of l.  

 

A motion by Macyauski, supported by Craig to adjourn.  All in favor.  Meeting adjourned at 8:25 PM. 

 

 

Approval of ZBA meeting May 24, 2018. 
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