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JUDGMENT

INTRODUCTION

On 7 December 1998 the claimant, who was thed &§, fell from the top of
a Ford Transit van onto the concrete ground atfribr& of the vehicle. He
suffered a severe head injury involving a fractfréis left temporal bone and
a subarachnoid haemorrhage. He also suffered curfea left clavicle,
multiple fractured ribs, and other less seriousrieg.

At the time of the accident the claimant was lewygd by the first defendants
as a fitter and installer of shutters. The firstethdants, as their name implies,
were a company engaged in the manufacture, supplyrstallation of blinds
and shutters for commercial and retail premises1 7CDecember 1998 the
claimant was sent to the premises of the secondndafht at Bankside
Industrial Park, Barking, to collect bundles of gbrng which had been
delivered to the second defendant a few days eéoliespray coating. He was
provided with a Ford Transit van fitted with a romck. The accident
happened at the premises of the second defendanm hén was standing on
top of the van engaged in loading the bundles oftsting, which were about
18 feet 3 inches long, onto the roof rack. He wWwasg assisted by two
employees of the second defendant, Mr Paul SowthvanTony Fisher, who
were on the ground passing the bundles of shugtenmto him. The precise
circumstances of the accident are in issue.

On 21 November 2001 the claimant commenced thies®edings against the
first and second defendant. He alleges that teedefendants were in breach
of various health and safety regulations and wegligent. In particular he
alleges that they were negligent in failing to pdava reasonably safe system
of work and in failing to send another employees$sist him in the loading
operation. He alleges that the second defendastvigariously liable for the
negligence of Mr South and/or Mr Fisher in the n&anin which they passed
the bundles of shuttering up to him. In essencealleges that one or both of
them passed a bundle of shuttering up before he ready to receive it,
thereby striking him on his left side and causing to fall.

The first defendants deny that they were in dhreaf statutory duty or
negligent, and contend that the accident was calgdte negligence of the
second defendant in, broadly, the way | have meatlo They also assert that
the claimant suffered from vertigo before the aenidand raise an issue as to
whether his fall was caused thereby. They alleg@ributory negligence by
the claimant, including in particular allegatiohst he failed to take sufficient
care for his own safety, failed to advise them isfdlleged vertigo and stood
on the roof of the van when, by reason of suchgerit was unsafe to do so.

The second defendant denies negligence, andsattepallegations of breach
of statutory duty and negligence made by the clatmegainst the first

defendants. He also raises issues as to whethéalthwas associated with the
claimant’s pre-existing medical condition. Additally, he raises an issue as
to the manner of construction of the roof rack.e Thaimant’s case is that the



roof rack had a wooden platform upon which a persomd walk or stand.
The second defendant contends that it was a simetal framework without
any wooden platform such that a person on the abtife vehicle would have
to stand on the metal roof of the vehicle itselfl atand upon or step over the
transverse struts of the roof rack. He allegedritmriory negligence by the
claimant. In particular, he alleges that the chaitnworked on the top of the
van when it was unsafe to do so.

On 27 September 2002 Master Leslie orderedtkigae be a trial of liability
before any assessment of damages. Accordinglyjutigment is confined to
the issue of liability.
THE ISSUES
The issues can be summarised as follows:-

(1) The construction of the roof rack.

(2) The circumstances of the accident.

3) Whether the first defendants were in breacstatutory duty or
negligent, and if so whether this was a causeeftitident.

4) Whether the second defendant was negligentjfasadwhether
this was a cause of the accident.

(5) Contributory negligence.
| shall consider the issues separately but | bearnind that the evidence and

arguments relating to them may overlap.

CONSTRUCTION OF THE ROOF RACK

Mr Ronald Arnold was the proprietor of the ficdtfendants. He had been
responsible for its affairs from 1955 until hisirement in about 1999. He
told me that at the time of the accident the corggead three vans, each with
a roof rack, and that the one involved in the amcidvas a blue Ford Transit
registration G397 WMK as shown in the photographsages 109-114 of the
trial bundle. He said that these photographs legah baken about two months
after the accident. He explained that they wekertabecause of a possible
claim by the claimant, and that he had been asketidocompany’s insurers
to make the van available for photographing. Hed faat he did not know

who the photographer was, but that the photograpbg/ed the roof rack as it
was at the time of the accident, and that he asdehiployees had in fact
manufactured the roof rack themselves. They hagigded it to have a

platform of slatted wooden boards. He agreed with measurement of 15
feet 4 inches shown as the length of the platfomthe photograph at page
113, and by inference the other measurements write that photograph,



10.

11.

12.

13.

including the width of 4 feet and the height ofeét He said that there was a
roller at the rear of the platform, but none atftio&t, and that the front of the
platform extended beyond the front of the roof howt level with the bottom
of the windscreen.

The claimant's evidence was that the roof rackswas shown in the
photographs at pages 109 to 114. He said thataldeused the vehicle
regularly before the accident. He agreed thaethexs a roller at the back, but
said that there was also one at the front. Heedethe second defendant's
suggestion that there had been no platform atld#. said that the roof rack
projected partly over the windscreen, but that &bdd inches of the
windscreen was not covered.

Mr Arnold’s evidence derives support from twacdments which came into
existence shortly after the accident. The firstthe first defendants’
Employers Liability Report form completed by Mr Axd on 17 December
1998. This includes the statement that the clainti@il from platform on
Transit van” (page 129). The second is the emryhie first defendants’
Accident Report book reading “Michael Wright fetbin platform of Transit
vehicle — reasons unknown” (page 131).

The contrary evidence comes principally from Ré&ul South. In his witness
statement, dated 17 April 2000, he described tbéraxk as being fitted with
rollers at each end, but he said nothing one wah@other about whether it
had a platform. On the first day of the trial MiBgborah Taylor, who
appeared on behalf of the second defendant, inbrme that the second
defendant would contend that the roof rack hadlatiggm. She said that the
relevance of the point had only become appareMrt&outh and Mr Fisher
that morning when they had been shown, for the tiinse, the photographs at
pages 109-114. Supplemental witness statements segved by Mr South
and Mr Fisher on the second day of the trial. Mut8’'s evidence was that
the roof rack was made out of box section metath \sections (or struts)
across the width of the vehicle, but that thereewey wooden slats creating a
platform. He also said that there was a large awenhang at the front of the
vehicle, supported by two vertical support barstdablto the bottom of the
vehicle. He said that he recalled the construabiaihe roof rack from the fact
that he had been attending the claimant whilst Bs lying on the ground
awaiting the arrival of the emergency helicopteéfe said that the void at the
front of the roof rack was the one thing which ekrlnim. He also said that
there was a roller at both the back and front efrtéof rack.

Mr Fisher gave broadly similar evidence to Muth, but he agreed in cross-
examination that he could not say whether there evawas not a wooden

platform but simply that he did not see one. Hsodhought that there were
rollers at both back and front. He agreed thatrdéusllection could be flawed

with the passage of time.

Mr Baker, the second defendant, went out to whe after he had been
informed of the accident. He could not remembegetivér or not the roof rack
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had wooden slats. He said that there were twemnglbne at the back and one
near, but not at, the front. He said that he didstand and study the vehicle.

| am satisfied that the roof rack had a woqgolatform and was as depicted in
the photographs at pages 109-114. This is the eladence of Mr Arnold
and the claimant and is supported by the two copteameous documents |
have mentioned. There is no way that Mr Arnoldlddae mistaken about its
construction and | think it most improbable thatdediberately replaced the
roof rack after the accident and deceived his grsuand others as to its true
construction. | consider that Mr South is mistakerhis recollection. He
must have seen many different vans with variousgygf roof rack during his
work for the second defendant. | have not overablkthe fact that the
windscreen was cracked in the accident. Whilst itue that Mr South’s and
Mr Fisher’s recollection of the void in the roofckaabove the windscreen
would readily explain how the claimant struck thmdagcreen before hitting
the ground, the presence of the crack does natyinpudgment, lead to the
inevitable inference that there was not a platforihe photographs show that
the platform extended beyond the roof of the vehiblut even if, as | think, it
extended up to about the foremost part of the vairggs it is not impossible
that some part of the claimant’s body came intadacirwith the windscreen as
he fell.

There is no dispute that there was a rolléhatear of the roof rack, but I am
not satisfied that there was one at the front. Avfrold, who was responsible
for its construction, says that there was no frofier. His evidence is that the
front bar was a piece of angled metal in the sladn L and that the wider
component shown in the photograph was reinforcewietite corner.

THE CIRCUMSTANCES OF THE ACCIDENT

The bundles of shuttering which the claimans wallecting were described in
the second defendant's invoice dated 2 DecembeB 1pge 121) as
including:

“24 bundles of shuttering approx size 32" x 219"

4 bundles of shuttering approx size 22" x 219™.

Each bundle consisted of about eight slats, eadghkes wide by 219 inches

long (18 feet 3 inches), joined together to formnt wd a roller shutter. The

parts would subsequently be joined to each othethbyfirst defendants to

form a complete roller shutter capable of enclosangarea such as a shop
front. Each part to be collected was rolled upstifimrming a long tube or

bundle, 18 feet 3 inches long, and a little oveinghes in diameter. The

second defendant's staff wrapped each such bumdieown paper and taped
it at the ends and at about two other places atsrigngth.
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The bundles in question have not been weighkll. Humphrey, the joint

expert, was shown comparable bundles when he d¢iffite first defendants’

premises on 3 February 2003. They were 5.92 métfeseet 5 inches) long
and 180 millimetres (a little over 7 inches) indeter. They are shown in the
photographs at pages 108 F, G and H. Each conipdrahdle weighed 39

kilograms. They were constructed with an open eslmtype section (as Mr
Arnold says were the bundles in question). Allayvior the slightly longer

length of the comparable bundles | conclude thah ez the bundles being
collected by the claimant weighed about 36 kiloggam

The claimant’s evidence was that he parkedsgéimein the compound directly
outside the doors of the second defendant's premike rear of the van was
closest to the doors. Two employees of the secwiendant came to help
him load. He climbed onto the roof rack of the vand the two employees
began to pass bundles up to him individually. ldeatibed how each bundle
would be placed so that its upper end was restyagnat the rollers at the rear
of the platform. He would initially stand near thear of the platform, take
hold of the bundle near its uppermost end and theve to the middle of the
platform, kneel down and put the bundle in placetnleft side of the roof
rack. He said that it was his practice to pla@&oon the left hand side of the
roof rack so that he could gain access to thecadrsiteps which were affixed
to the right hand rear door. He told me that thedbes were coming up faster
than he could handle and that after he had loatedtdour bundles and was
getting up from kneeling down he was struck onléfiehand side, just under
his armpit. He said that he tried to stop him&aling off but he could not do
so, and that he remembered hitting the windscregrdbes not know what
happened after that. Although he did not see \Wwhdthit him, his case is that
it could only have been the next bundle being pdisheby one or both of the
second defendant's employees, and that this bkndieked him off balance,
causing him to fall.

Both defendants contend that the claimantpisequence of his serious head
injury, has no true recollection of the precis&wmstances of the accident. It
is therefore necessary to consider more closelyn#tere of his injuries and
the evidence relating to his recollection.

The claimant was rendered unconscious. He taken by emergency
helicopter to the Royal London Hospital and remdimethe intensive therapy
unit until 28 December 1998. Mr Jacobson advisesis report dated 23
January 2002 that the claimant was not fully oagsd until about 12 January
1999, suggesting a duration of post-traumatic amnek about five weeks
consistent with a diagnosis of very severe trawmbtain injury. He was
transferred to Southend Hospital on 12 January B@@discharged home one
week later. Mr Jacobson records that the claimamtembers little of the
following year, 1999, and that according to hisenhis difficulties during that
year included irritability , poor concentration ame&mory, and that he seemed
muddled and forgetful. The claimant has not resumerk, and his persisting
difficulties (at the time of Mr Jacobson’s repont January 2002) included
cognitive deficits affecting concentration, sequeg@and memory.
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The notes made on the claimant’s admission aotiénd Hospital on 12
January 1999 record the following account of hisgent:-

“Was on top of a van, a car drove into the frontlloé¢ van and
the impact knocked him off”.

The claimant acknowledged that he had thoughnattone that his van had
been hit by a vehicle.

The claimant also told me that it was not uatibut March or April 1999 that
the memory first came into his head about beingcked off his van.

However, he agreed he had been having long pedabdsnfusion and was
still in a state of confusion in June 1999.

Mr Jacobson interviewed the claimant and hie wn 18 January 2002. He
has recorded that the claimant found it difficaltremember events since the
accident (page 149) and that his last memory starfding on the roof of the

van and hitting the windscreen (page 151).

In the light of this evidence | do not consittet the claimant has any reliable
memory of the precise events of the accident. B reflection upon him,
but is solely the result of his very serious hegdry.

Mr South’s account is that he and Mr Fisheught bundles of shuttering out
to the van one at a time. He lifted each bundl®nie the edge of the roof
rack and let the claimant take the end of the kradidrag it onto the roof rack.
Whilst the claimant was pulling the bundle up hedgd it and Mr Fisher

supported the other end. After receiving confiioratrom the claimant that
he was “0.k.” the two of them went to collect thexnbundle. He said that
after they had passed up about six bundles andtaaed to walk back for the
next bundle they heard a crash. When they turodabk the claimant was no
longer standing on the roof. Mr Fisher then folird lying on the ground at
the front of the van.

Mr Fisher's account was similar. He said tifédr finding the claimant lying
on the ground he ran upstairs to ask Sarah Baketelgphone for an
ambulance.

Both Mr South and Mr Fisher denied that theg bant up the bundle too
quickly.

There were no other witnesses to the happeiitite accident. However, Mr
Tony Reynolds gave evidence relating to its immedaftermath. He said
that he was walking past the second defendantfeipes on his way to his
brother’s place of work about 100 yards further éfe said that he saw a man
lying on the ground next to a van and noticed blfsoth his head and that he
was unconscious. He said that he then ran torbitidr’'s place of work and
together they telephoned for the police and an danloa. He said that he and
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his brother then returned to the second defendarr@taises, placed the man in
the emergency position and cleared his airway suenthat he did not choke
on his tongue. He then described how he knocketh@moor of the second
defendant's premises, told them that their matelwais but was shocked by
their response because they did not seem surpiskedthered at all. He said
that they just laughed at him and said that he mwasking around and that he
would get up in a minute. He then described hoterlavhen they were
waiting for the ambulance, the injured man’s molkphone rang and one
of the second defendant's employees answered gaddhat the injured man
had “gone”. He said that this employee referretheinjured man as “John”.
He said that the following day he telephoned thgaRdondon Hospital to
find out how the man was, and left his name aneptedne number. He also
sent a “Get Well Soon” card to “John” at the secdaténdant’'s premises.

There is a reference in the hospital noteswdreess visiting the hospital on 9
December and leaving his name and telephone nunities. would appear to
relate to Mr Reynolds, and confirm this aspect isf évidence. However,
there are several difficulties in accepting thospeats of his evidence which
cast aspersions on the conduct of the second daféa@mployees. First, his
evidence is contradicted by that of Mr South, MsHeérr, Mr Baker and Miss
Sarah Baker who variously described the urgency wihich the second
defendant's employees dealt with the emergencyorfse the incident could
well have caused a degree of shock and alarm ®etpoesent, particularly
when it was appreciated that the life threateniaiyire of the injuries required
the police to close River Road so that a helicoptansfer could take place.
Third, Mr Reynolds did not make his statement udtvember 2002 — almost
four years after the accident and inevitably hohection may have suffered
with the passage of time.

Mrs Wright gave evidence of noticing a largeige on the claimant’'s left
side. Although there is no specific referenceuohsbruising in the medical
notes the claimant undoubtedly suffered a headyinjo his left side and a
fractured left clavicle. He also suffered fractlimés but the location of the
fractures is not specified. | therefore think thas quite likely that there was
some bruising to his left side, but | cannot acdépt this is any indication
that he was struck on the left side by a shut®eistinct from falling partly
on his left side.

In my judgment there is no satisfactory evidetitat Mr South and/or Mr

Fisher passed up a bundle in an improper way aclstthe claimant with a

bundle. On the contrary | accept the evidence pSButh and Mr Fisher and
find that the last bundle which they passed uméodaimant was received by
the claimant and that the accident happened dfey had turned away to
fetch the next bundle leaving the claimant to stiekbundle he was holding.
| find that they had been passing bundles up ioranal manner, and had not
been doing so too quickly.

This still leaves the question of why the clamnfell. Both defendants have
raised issues concerning his pre-existing medioalition, and it is to this
aspect that | now turn.
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The first possibility which has been suggessethat the claimant may have
experienced an attack of vertigo. Reliance isqdagn entries in his general
practitioner's notes showing that he had attended 14 August 1997

complaining of vertigo, and given a history of atenjury sustained 20 years
previously, and that he had attended again on @kect1997 when a
complaint of vertigo was again recorded. Althoull claimant denied that
vertigo had been mentioned or discussed | am matighat some symptoms
suggestive of vertigo must have been mentionedxfmam these entries.
However, the fact remains, as emphasised by Mréften Jones QC on
behalf of the claimant, that the last attendanceo@ctober 1997 was 14
months before the accident. In the meantime tl@meint had worked

regularly for the first defendants, often on ladder at heights, with no
complaint of vertigo.

The second possibility which has been suggestitht the claimant may have
fainted or collapsed. He agreed that in 1998 ltklieen suffering from stress
which he attributed to his divorce proceedings. &tgeed that he had
complained to his doctor of chest pain on 16 Jand#98. A further
complaint of aches and pains is recorded on 14 1688, but his blood
pressure on that occasion was not abnormal (130/B@) denied that he had
experienced a sharp chest pain when standing onaheon the day of the
accident, and that this was the cause of his fall.

There has been no medical evidence directdtetoause of his fall. The three
medical reports placed before me deal essentially te injuries sustained in
the accident and the claimant’s present medicatiton. Although they
record matters relating to his pre-accident medicstbry they do not proffer
any opinion as to whether such matters could hausex or contributed to his
fall. Mrs Wright, the claimant’s present wife, gagvidence of a conversation
with an unnamed doctor at the Royal London Hositdhy or two after the
accident to the effect that he thought it unlikedgt the claimant had fainted.
| cannot, however, give any weight to this evidebeeause | do not know
what information was available to this doctor, tdieumstances in which the
conversation occurred, or whether the doctor’s remand reasoning have
been accurately remembered by Mrs Wright. | bearmind that the
conversation occurred at a time when the claimaag gravely ill and Mrs
Wright and other relatives would have been undedsthly anxious about his
condition.

There are two features, which in my judgmeite guidance as to why the
claimant fell. The first is the inherent dangettloé work he was undertaking.
He was working on a platform about 4 feet wide Byfdet 4 inches long, and
the working area was steadily diminishing as ttaliog operation proceeded.
If four bundles were placed side by side the ab&lavorking area would be
only 18 inches (48 inches less 30 inches, takingfattive diameter of each
bundle of 7% inches). If five were placed sidesie the available working

area would be reduced to only 10% inches. He majhtourse, have decided
to place one or more of the bundles on top of thers, i.e. forming a second
layer. Whether or not he did so the loading opemnainvolved the claimant
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pulling each bundle to the front of the van. Tias the evidence of Mr South
and Mr Fisher which | accept. This would mostlykieave led to him moving

close to the front end of the platform. He woub@rt have to position the
bundle so that it was located, longitudinally, e tdesired position, i.e. with
the desired overhang at the front and rear. Thosldvprobably involve a

degree of pushing and pulling of the heavy, pamsered, bundle. If his

hands had slipped when, for example, he was atteghfi heave the bundle
forwards, or the bundle had snagged but then coose| he could easily have
found himself flying forwards, head first, over thent of the roof rack.

The second feature is the time at which thédeaaot occurred. It happened
immediately after Mr South and Mr Fisher had pasaeoundle up to the
claimant. They said that they were just walkingkoto collect the next one.
Accordingly, the claimant would still have been agegd in the final
positioning of the bundle at the time they heamtash. | also think that the
noise they heard might not have been simply thienelat falling and striking
the windscreen and ground, but also a bundle gaback onto the platform of
the roof rack. Both Mr South and Mr Fisher initfalhought that the crash
which they heard was the claimant dropping the buadto the roof rack.

| am therefore satisfied that the claimantlbvi@as directly associated with the
loading operation which he was carrying out, ands weot caused or
contributed to by any medical incident such asttach of vertigo or a faint. |

think that the most likely explanation is that ttleimant was positioned near
the front of the roof rack and that when he was maadling the bundle into

its final position either he lost his balance ire tivay | have described in
paragraph 36, or he lost his footing and fell, hi#adl, off the front of the roof

rack.

THE CASE AGAINST THE SECOND DEFENDANT

In the light of my findings the case agaim&t second defendant fails. | find
that there was no negligence by the second deféndéis employees.

THE CASE AGAINST THE FIRST DEFENDANTS

The Manual Handling Operations Requlations 1992

The Manual Handling Operations Regulations 1882 health and safety
regulations made under s.15 of the Health and yatetWork etc. Act 1974.

By virtue of s.47(2) of the Act any breach of aydutnposed by these
regulations, so far as it causes damage, is atli@rexcept in so far as the
regulations provide otherwise. The regulationshapp the first defendants
who were the employers of the claimant.

Regulation 4 provides as follows:-

“(1) Each employer shall —

10



(@) so far as is reasonably practicable, avoid the
need for his employees to undertake any manual
handling operations at work which involve a
risk of their being injured; or

(b) where it is not reasonably practicable to avoid
the need for his employees to undertake any
manual handling operations at work which
involve a risk of their being injured —

0] make a suitable and sufficient
assessment of all such manual handling
operations to be undertaken by them,
having regard to the factors which are
specified in column 1 of Schedule 1 to
these Regulations and considering the
guestions which are specified in the
corresponding entry in column 2 of that
Schedule,

(i) take appropriate steps to reduce the risk
of injury to those employees arising out
of their undertaking any such manual
handling operations to the lowest level
reasonably practicable, and

(iii)

(2) Any assessment such as is referred to in pagyr
(2)(b)(i) of this Regulation shall be reviewed thet
employer who made it if —

(@) there is reason to suspect that it is no longer
valid; or

(b) there has been a significant change in the
manual handling operations to which it relates;

and where as a result of any such review changest
assessment are required, the relevant employerl shal
make them”.

42. Manual handling operations are defined in reg.Zneaning “any transporting
or supporting of a load (including the lifting, fing down, pushing, pulling,
carrying or moving thereof) by hand or by bodilyde’.

43. The expression “injury” includes any form ofury (other than immaterial
exceptions relating to toxic or corrosive substanmesent on or leaking from

11
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a load) and is not, for example, confined to bacgkiries. There must,
however, be a real risk of injury. As Hale LJ eipkd in_Koonjul v.
Thameslink Health Care Servicg900] PIQR 123 at p. 126,

“There must be a real risk, a foreseeable posgipidif injury;
certainly nothing approaching a probability”.

In my judgment there was no breach of reg.(df1)l am satisfied that it was
not reasonably practicable for the first defendadatavoid the need for their
employees to undertake any manual handling opesatat work which
involved a risk of their being injured. Their buosss involved the
manufacture of shuttering which had to be sent awapecialists, such as the
second defendant, for coating. The delivery arntecton of the shuttering
would have to be made by road, and whatever sitgperof vehicle was used
it would not be reasonably practicable to avoid wvanhandling which
involved a risk of injury. The shuttering was hgand bulky, and even if
mechanical aids, such as a hoist affixed to a \ehiad been provided there
would still have been a need for manually transpgrthe shuttering to or
from the vehicle.

The duties under reg.4(1)(b) therefore aroad, ihis common ground that
sub-paragraphs (i), (i) and (iii) create separaldigations. See Swain v
Denso Marston Limite¢?000] ICR 1079.

It is convenient to consider reg.4(1)(b)(iiysti This required the first
defendants to take appropriate steps to reducesthef injury to the claimant
arising out of his undertaking manual handling apens to the lowest level
reasonably practicable. It is accepted by Mr Ratshho appeared on behalf
of the first defendants that the burden of provingt it was not reasonably
practicable to do so lies upon the first defendamis for the reasons which |
explain below my conclusion does not depend upaddyuof proof.

The method of work adopted by the first defenslgor transporting long
lengths of shuttering involved the use of this, &vd similar, Ford Transit
vans, fitted with roof racks of the constructionhave described. The
particular roof rack was 7 feet (2.1 metres) ahineeground. As | have said it
measured about 15 feet 4 inches long and 4 feet. witdhad no guard rails or
hand holds. It had no raised edges to prevenbtastpping over the edge of
the platform. It had two, or sometimes four, shernovable vertical poles
about 18 inches high for retaining loads, but écejthe suggestion that these
poles were intended to be hand holds or grab haratleould readily have
been used as such. The method which the firsindafdés adopted for the
loading of the bundles of shuttering onto the naudk was as | have already
described. One employee, in this case the clainvemild stand on the roof
rack while the bundles were passed up to him iddi&ily. He would then
pull the bundle onto the roof rack, walking towatls front as he did so, and
manhandle it into the correct position. The busdiere heavy (about 36
kilograms) and awkward. It is likely that the ewmy#e would from time to

12
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time be exerting a considerable force upon the leuad he pulled it up, or
positioned it before lowering, or then moved iviits final desired position.

In my judgment this was an inherently dangeroethod of work. There was
a serious risk of falling from the platform. If amployee were to fall he
would be likely to suffer injury, and perhaps vessrious injury. | reject Mr

Arnold’s suggestion that working on top of a vanswao different from

standing on a pavement.

| am fortified in this conclusion by the faétat both the United Kingdom
Parliament and the Council of the European Comnasithave passed
legislation aimed at preventing falls at work, af&ipulating that safeguards
such as guard rails must, so far as reasonablyigable, be provided where a
person is liable to fall more than two metres odistance likely to cause
personal injury. | refer particularly to:-

(1) Reg.13 of the Workplace (Health, Safety and fave)
Regulations 1992 (referring to a distance likelgémise
personal injury). This is considered in more detai
below.

(2) The Temporary or Mobile Construction Sites Dinee
of 24 June 1992 (92/57/EEC). See annex IV, Part B,
Section Il, para. 6(2) relating to work platforms o
construction sites.

3) Reg.6(3) of the Construction (Health, Safetyd an
Welfare) Regulations 1996 (referring to a distante
two metres).

4) Reg.24(3) of the Shipbuilding and Ship-Repayri
Regulations 1960 (referring to a distance of two
metres).

| have also been referred to the following guck literature relating
specifically to the risk of falls from vehicles:-

(2) The Approved Code of Practice relating to the
Workplace (Health, Safety and Welfare) Regulations
1992. Paragraph 138 reads,

“Loading or unloading vehicles
The need for people to climb on top of vehicletheir
loads should be avoided as far as possible. Wiiase

unavoidable, effective measures should be taken to
prevent falls”.
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(2) Guidance Note GS9(R) entitled “Road transpart i
factories and similar workplaces”, issued by thalHe
and Safety Executive in October 1992. Page 7 dedu
the following passage,

“Falls from vehicles and loads

Accidents occur frequently when people fall from
vehicles during loading, unloading, or sheeting
operations. It is inevitable that people will frame to
time have to work on top of loads and, although riot
possible to ensure total safety in this work, ttek 1of
injury may be reduced by giving attention to the
following points:

(@) provision of safe means of access to and
from the vehicle;

(b) instruction of all personnel in the danger
involved;

(©) the use, where appropriate, of suitable
mechanical handling equipment.

Other precautions may also be available depending
upon the nature of the work involved...”

3) Guidance booklet “Workplace Transport Safety” issue
by the Health and Safety Executive in 1995. Pagyr
145 reads,

“Wherever possible, the need for people to climkam
of vehicles should be avoided. For example, ‘lotto
filling’ and fitting level gauges and controls, whi are
accessible from ground level, avoid the need foreis
to climb on top of road tankers”.

The evidence satisfies me that the first dedatglfailed to take appropriate
steps to reduce the risk of injury to the claimanthe lowest level reasonably
practicable. There were three courses of actiach ef which was reasonably
practicable, which would have substantially reduitedrisk of injury.

The first course of action, and probably th&iesst, would have been to change
the method of loading such that the claimant wasrequired to stand and
work on the roof rack. In my judgment the bundtesild have been safely
and satisfactorily loaded from the side albeitt{ig claimant and an assistant
would have needed to mount stepladders, or bogeagatch the roof rack and
(2) it might have been necessary for the first deémts to reduce the
individual weight of the bundles. As | explain ®&leach bundle consisted of
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about 8 interlocking slats so that the first defartd would easily have
reduced the weight of a bundle by reducing the remobslats in it.

Both the claimant and Mr Arnold told me thaeréh were in fact two
stepladders in the van which could have been uddte claimant also said
that it was his practice to use a stepladder tdlenam to tie the bundles to
the roof rack at front and back. In the light leifstpractice | found it difficult
to accept his objection to the use of stepladdarsifie loading, namely that
they had a tendency to walk across the floor. ceptthat care would have to
be taken in the positioning of the stepladderdndeed would always be the
case with stepladders. Mr Pershad elicited from Numphrey that
stepladders would have to be of a sufficient dating to carry the weight of
the workman and the load he was carrying, but phegents no problem. Mr
Humphrey explained that stepladders with a dutingadf 130 kilograms are
obtainable, and | would be surprised if the stegdamsl on the van were of
inadequate duty rating.

Mr Pershad submitted that side loading wouttbduce a new and different
risk, namely that of injury from lifting the bundibove shoulder height. He
referred me to appendix 1 of booklet L23 entitl€&lidance on Regulations”
showing a basic guideline figure of 10 kilogramsl aubmitted that if the
claimant had to carry half the weight of the bun(lle. 18 kilograms) he
would be exceeding this figure. The figure of lddrams is, of course, a
guideline and not a limit. Paragraph 3 of the aplpe explains that the
intention of the guidelines is “to set out an aprate boundary within
which the load is unlikely to create a risk of injusufficient to warrant a
detailed assessment”. | also bear in mind thatunke first defendants’
loading procedure there was no suggestion thamgoe carrying the front end
of the bundle had found it difficult to lift thednt end onto the roller at the
back of the roof rack. Nevertheless a detaileésssent of the proposed side
loading method, involving as it would the mountoigsteps or boxes, might
have shown that the weight of the bundle shoultedaced. Such a reduction
would have been reasonably practicable becausebemciie consists of about
eight separate interlocking slats. The first ddéens could therefore have
delivered lighter bundles, containing fewer slaaad required the second
defendant to redeliver the bundles in the same ositipn.

The second course of action would have begirdeide a different type of
vehicle, such as an open truck as frequently ugeldubders. If sufficiently
long and fitted with raves (i.e. a metal framewavrith a horizontal bar and
two short vertical retaining posts) located behihd cab the bundles could
conveniently rest with their back ends near thibdard and their front ends
over-sailing the cab — in the way that buildergwoftransport ladders. There
would be no difficulty for two men in manually load such a vehicle from
the rear, i.e. by lifting the bundle onto the batkhe truck and then, with one
man standing on the bed of the truck, lifting thent onto the raves.
Similarly, the bundles could be loaded from theeqpith the side panels and
tailboard lowered) and then placed on the ravedierdatively, raves could
also be located at the rear of the truck so that libindles were carried
horizontally on the front and rear raves. Agaieréhwould be no difficulty in
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manually loading such a vehicle. The loading ofp@nacould be facilitated
by the provision of a hoist fixed to the truck.

It is relevant to note that Mr Arnold hiredlatfbedded vehicle to transport the
rollers for these bundles of shuttering to the @otr at Chester. The rollers
were substantially heavier than the bundles oftehng. | do not know
whether the shuttering went on this vehicle or niodlso note that the second
defendant had, at sometime prior to the accidesd, @ flat bedded vehicle
which had been used for carrying long lengths attshing.

| heard evidence about the possibility of usanegan, lower in height than the
first defendants’ Ford Transit, for carrying longndles of shuttering on the
roof rack. The advantage of such a vehicle is itheduld be loaded from the
ground. This is the type of vehicle that the selcdaefendant now uses. Mr
Arnold recognised this advantageous feature. k@ that he did not like
the height of his Ford Transit for loading, thatwias “not ideal to handle
things above shoulder height”, and that he wishedufacturers would think
of a longer lower vehicle. His reference to a lemgehicle reflected his
concern that it was not satisfactory to have tlas lover sailing the front or
rear of the vehicle unless it was above the heifledestrians. | think that
he was right to be concerned about this aspedicpkarly if the load is about
head height where pedestrians could, when passingont of or behind
stationary or slow moving traffic, fail to see Rara. 29 of the Highway Code
states that loads must not stick out dangeroushhave not received any
specific evidence about the maximum length of l@ms; but on Mr Arnold’s
evidence it would seem that no such vans are dlaila

The third course of action would have been rovide guard rails to the
platform of the roof rack. Mr Humphrey said thhéte was no engineering
reason why removable guardrails could not be coostd and used. They
could be fairly substantial and would provide suppo They could be
constructed so as not to inhibit the loading openato any great extent. |
accept this evidence. He thought that such guissdseuld give significant
additional protection. He agreed the assembly disdissembly of the
guardrails would introduce its own risks, but laed) such risks as being of a
low order when compared with the risk of injury rrofalling from an
unprotected roof rack during the course of a logdiperation such as the
claimant was undertaking.

| therefore find that the first defendants wiarbreach of reg.4(1)(b)(ii). | am
also satisfied that causation is established. |satmsfied that if the first

defendants had followed either the first or secomarse of action the claimant
would not have been working from a roof rack, amuuld not have fallen.

Similarly, if the first defendants had followed ttterd course of action | am
satisfied that the guardrails would have prevehisdall.

| turn to reg.4(1)(b)(i). The claimant allegedbreach of the duty imposed by
this regulation in his Particulars of Claim served 15 March 2002.
Approximately one year later, on 13 March 2003, fite¢ defendants served a
witness statement from Mr Arnold. This containex avidence of any risk
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assessment having been carried out. Mr Arnold lgistiated, in paragraph 5
of the statement, that the weight of the shuttess such that they could be
lifted and transported by one individual. He siaichis evidence that he did
not know at the time, and still did not know, wila¢ weight of the shutters
was.

He was asked about risk assessment, and héhaaithis was done on the job
by the people who were doing the job. In my judgmihat cannot be a
sufficient discharge of the duty imposed upon thmleyer. The assessment
must at least be under the control of managemerdnoutside consultant,
even if, as will frequently be the case, employees involved in the
assessment. See the remarks of Robert Walker SWain v. Denso Marston
Limited [2000] ICR 1079 at paragraphs 12 and 19.

As regards working from a roof rack Mr Arnoldic that the design of the
roof rack had been discussed by a committee ofethployees, before the
claimant had joined. However, | am far from comead that this involved any
assessment of the risk of loading and unloadingllesnof shuttering whilst
standing on the roof rack.

| find that the first defendants made no assess of the manual handling
operations to be undertaken by the claimant anerodmployees when
collecting bundles of shuttering from the premisésutside contractors such
as the second defendant. If | am wrong and sorgeedeof assessment was
made by the first defendants then | am satisfied ithwas not a suitable and
sufficient assessment, and that breach of thislagign is established. For the
reasons explained in paragraphs 46 to 59 abovesatan is established
because a suitable and sufficient assessment wawe shown that the first
defendants’ method of working did not reduce tis& of injury to the lowest
level reasonably practicable.

Provision and Use of Work Equipment Requlations 199

The claimant also relies upon the Provision &ls¢ of Work Equipment
Regulations 1998. These are also health and safgtyations, the breach of
which gives rise to civil liability. They applietw the first defendants as the
claimant’s employer.

Reg.4 provides:-

“Suitability of work equipment

(1) Every employer shall ensure that work equipm®rso
constructed or adapted as to be suitable for theppse
for which it is used or provided.

(2) In selecting work equipment, every employell Stave
regard to the working conditions and to the risaghe
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health and safety of persons which exist in thenges
or undertaking in which that work equipment is ® b
used and any additional risk posed by the use aff th
work equipment.

(3) Every employer shall ensure that work equipment
used only for operations for which, and under
conditions for which, it is suitable.

4) In this regulation “suitable”-

(@) ...means suitable in any respect which it is
reasonably foreseeable will affect the health or
safety of any person ...”

Work equipment is defined in reg.2(1) as megfiamy machinery, appliance,
apparatus, tool or installation for use at work éter exclusively or not)”.
The claimant contends that the van, including wefrrack, was work
equipment, and | accept this contention. | thimkttthe van came within the
meaning of the expression “appliance” or “apparatusote that in Crane v.
Premier Prison Servicd2001] CLY 3298 a prison van was held to be work
equipment.

The claimant first alleges a breach of reg.4(lt)is therefore necessary to
determine the purpose for which the van, and iniqdar its roof rack, was
used or provided. If the purpose is to be regaatedimply the transportation
of bundles of shuttering, then the constructiothefroof rack was suitable for
that purpose. If, however, the purpose is to lganded as a wider purpose,
namely the use of the roof rack for both the trantgpion of the bundles and
as a workplace for the claimant when loading thedbes, then the answer
may be different.

On the evidence before me the first defendprasided the van with the
intention that the claimant would stand and worlorughe roof rack for

loading in the manner | have already describedshbrt, they were expecting
the claimant to use the roof rack as a work plagénd the loading operation.
Accordingly, | think that | must consider this wrdpurpose when applying
reg. 4(1). On this basis there was a breach ofrélgalation because the
platform, having no guardrails, was not so consédi@s to be suitable for this
purpose.

Alternatively, if | am wrong in my charactetti®a of the purpose for which
the van and its roof rack were used or provideimnlsatisfied that there was a
breach of reg. 4(3). For the reasons | have ajreadlained the roof rack was
not suitable for operations, or use under condstiowhich involved the
claimant standing and working upon the roof rackisttioading the bundles.
The first defendants failed to ensure that it waisso used.
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For the reasons considered previously | amsfgati that causation is

established.

Mr Treverton Jones informed me that he wagnegsing a claim under reg. 9
of these Regulations relating to training.

THE WORKPLACE (HEALTH, SAFETY AND WELFARE)

REGULATIONS 1992

Next, the claimant relies upon the Workplacedlth, Safety and Welfare)
Regulations 1992. These are also health and safgtyations, the breach of
which gives rise to civil liability. The claimantontends that the first
defendants were in breach of reg. 13 in failing,fao as was reasonably
practicable to take suitable and effective meastorg@sevent him from falling

a distance likely to cause personal injury.

Reg.13 provides as follows:-

“Falls or falling objects

(1)

)

3)

So far as is reasonably practicable, suitablada
effective measures shall be taken to prevent aeptev
specified in paragraph (3).

So far as is reasonably practicable, the meesur
required by paragraph (1) shall be measures othant
the provision of personal protective equipment,
information, instruction, training or supervision.

The events specified in this paragraph are —

(@) any person falling a distance likely to cause
personal injury..."

The duty imposed upon the first defendantgnagloyers, is set out in reg.4.
This provides,

(1)

Every employer shall ensure that every workplac

modification, extension or conversion which is unde

his control and where any of his employees works
complies with any requirement of these Regulations
which —
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(@) applies to that workplace or, as the case may b
to the workplace which contains that
modification, extension or conversion; and

(b) is enforced in respect of the workplace,
modification, extension or conversion”.

An initial question is whether the platform tbe roof rack upon which the
claimant was standing and working was a workplacewhich these
regulations applied. Workplace is defined in regs2mneaning “any premises
or part of premises which are not domestic premasesare made available to
any person as a place of work”. Premises is défines.53 of the Health and
Safety at Work etc. Act 1974 as including any plaoel, in particular, any
vehicle. This definition will be applicable to thegulation by virtue of s.11 of
the Interpretation Act 1978. Accordingly, | amist¢d that the platform of
the roof rack was a workplace.

Reg.3 is concerned with the application of tlegulations to particular
workplaces. Reg.3(3) states,

“As respect any workplace which is or is in or om aircraft,
locomotive or rolling stock, trailer or semi-trafleused as a
means of transport or a vehicle for which a licemcenforced
under the Vehicles (Excise) Act 1971 or a vehiclengted
from duty under that Act —

(@)

(b) Regulation 13 shall apply to any such workplacdy
when the aircraft, locomotive or rolling stock, itear or
semi-trailer or vehicle is stationary inside a wpl&ce
and, in the case of a vehicle for which a license i
enforced under the Vehicles (Excise) Act 1971pin
a public road.”

The van was stationary at the time of the accidéimivas inside a workplace,
namely the compound used by the second defendashtpra the evidence of
Mr Baker, which | accept, the compound was not hlipuyoad. Therefore
reg.13 was applicable to the platform of the ramikr

Accordingly, it was the duty of the first deflamts to ensure that the platform
of the roof rack complied with the requirementsref.13. | have set out
reg.13 above. | am satisfied that any personnialéi distance of 7 feet from
the platform onto the concrete of the compound likady to cause himself

personal injury. For the reasons | have given amagraph 58 above | am
satisfied that it was reasonably practicable tee takeasures, involving the
provision of guardrails, to prevent such a fall. bAeach of this regulation is
therefore established. It would, of course, haeenbpossible for the first
defendants to have avoided a breach of this raguoldty ensuring that the
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platform was not used as a workplace. Reg.13 wooatdhen have applied to
the platform.

NEGLIGENCE

Finally, the claimant alleges that the firsteshelants were in breach of their
common law duty of care. It is the duty of an emypl to see that reasonable
care is taken to provide a safe system of workhieremployees. The method
adopted by the first defendants for loading bundie® the roof rack of the
vans involved the claimant, or other employee, ditamand walking on the
roof rack whilst manhandling the heavy and unwieludyndles. For the
reasons | have given in paragraphs 47 to 50 ablosemMas not a safe system
of work. There was a foreseeable risk of the daitnor other employee,
falling from the van, and the height was such ihairy was likely. Quite
apart from the obviousness of the danger there swasiderable literature
pointing out the risks. Whilst | would not havepexted a reasonable
employer in a small way of business, such as tisé defendant, to have been
aware of all such material | would have expectethdwypothetical employer
to have become aware of at least some of it, anftav@ taken appropriate
steps to institute a safe system. The taking gf @nthe courses of action
described in paragraphs 52 to 58 would have broalgbte a reasonably safe
method of loading.

The first defendants elicited from Mr Bakerttabout two thirds of the second
defendant's customers used vans to collect smdtarid the like, and that the
normal procedure would be for the driver to getam of the van. Indeed Mr
Fisher said, in relation to different work, thatpgresently works on a roof rack
of a van with no boards. In my judgment the faett tothers have adopted a
dangerous method of work, and have probably coetras various health and
safety regulations, cannot excuse the first defetsda Reg.13 of the
Workplace (Health, Safety and Welfare) Regulatia@82 and the literature
which | have referred to at paragraph 50, are desigo prevent accidents
from falls at work, including falls from vehicleand it is an unfortunate fact
of life that such guidance is not always followed.

Mr Arnold referred to the fact that there habib no previous falls from the
top of his vans. In my judgment this is the residilgood fortune, and is not
indicative of the safety of his method of working.

| find that the first defendants were negligemid that such negligence was a
cause of the accident.

CONTRIBUTORY NEGLIGENCE

The first defendants allege contributory neggiice by the claimant. Section
1(1) of the Law Reform (Contributory Negligence)tA®45 provides that:-
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“Where any person suffers damage as the resultiypaf his
own fault and partly of the fault of any other pmrr persons,
a claim in respect of that damage shall not be atef® by
reason of the fault of the person suffering the agen but the
damages recoverable in respect thereof shall beiged to
such extent as the court thinks just and equitableng regard
to the claimant’s share in the responsibility fbetdamage ...”

One of the allegations is that the claimare¢hto take any or any sufficient
care for his own safety. | have found that he ¥Yediewing the method of
work adopted by the first defendants. | have dtsond that the accident
probably happened when he was manhandling the éumidl its final position
and when he lost his balance, or he lost his fgptbausing him to fall head
first off the roof rack. The accident would notveahappened if there had
been a guardrail or he had not been working omdberack. If there was any
clumsiness or inattention by the claimant it wasny judgment, a momentary
lapse in the course of performing a difficult attyiwith inadequate working
space. It is helpful to remember the observatminsord Tucker in_Staveley
Iron and Chemical Co v. Jongk956] AC 627, 648, cited with approval by
Lord Hoffmann in_Reeves v. Commissioner of Polj2é00] 1 AC 360 at
371E,

“in Factory Act cases the purpose of imposing thesdute
obligation is to protect the workmen against thusey acts of
inattention which are sometimes relied upon as titisg
contributory negligence so that too strict a starttlavould
defeat the object of the statute.”

In my judgment the first defendants have not distadd that the claimant was
responsible for the accident so as to justify aduction of his damages.

Another allegation is that the claimant hatethto advise the first defendants
of his bouts of vertigo in 1997 and had decidedtémd on the roof of the van
when, by reason of his vertigo, it was unsafe for to do so. | decline to find

that he was negligent in either respect. In paldic | note that there is no
evidence that he was given a certificate to bemvoffk, or told by his doctor to

avoid any particular activities, such as workinghaights. Moreover, | have
held that the accident was not caused or contiibiatéy any medical incident

such as an attack of vertigo or a faint. Thisgateon therefore also fails.

A further allegation is that the claimant fdi® hold onto the rails of the van
provided in the form of the roof rack. This fads the facts. | have found that
there were no guardrails, and neither the woodats sif the roof rack nor the
short vertical posts formed adequate hand holds.
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86. Other allegations of contributory negligencates to the claimant's liaison

with the second defendant's employees, but thesaalonger relevant in the
light of my findings as to how the accident hapgkne

87.  The allegations of contributory negligence ¢fhere fail.

88. For all the above reasons there will be judgni@nthe claimant against the

first defendants, with no reduction for contribytonegligence. The
claimant’s action against the second defendantbgiltlismissed.

Michael Harvey QC

PT/DEPUTY JUDGES/WRIGHT V. ROMFORD BLINDS
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