IN THE UNITED STATES DISTRICT COURT
FOR T H E DISTRICT OF VERMONT
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FALSE CLAIMS ACT COMPLAINT
Relator, Thomas Joseph, on his own behalf and on behalf of the United States of
America, for Ms complaint against Tlie Brattleboro Retreat (the Retreat), alleges as follows:

NATURE OF THE CASE

1. This action is brought pursuant to the qui tarn provisions of the United States False
Claims Act, 31 U.S.C. § 3729-3733 (FCA). This action arises from the Retreat's fraudulent and
improper claims and refund practices and policies. The Retreat certified its compliance with
federal and state statutes and regulations controlling medical benefit payments by Medicare and
Veterans Affairs (VA) as well as other federal health care benefit programs and by State health
care programs, including but not limited to Medicare Farts A and B, Tricare, Champus, Medicaid
of Vermont / Veimont Health Access Program (VHAP), Dr. Dynasaur (Vermont's State
Cliildren's Health Insurance Program, or SCHIP), the Massachusetts Behavioral Health

Paitnership (Massachusetts' Medicaid program for mental health sei-vices), Medicaid of
Connecticut, and Medicaid of Nebraska. The Retreat has received irinds irom tlie United States
Treasury and the States of Vermont, Connecticut, Massachusetts, and Nebraska to which it is not
entitled and which the United States and the States of Vermont, Connecticut, Massachusetts, and
Nebraska would not otherwise have been required to pay.
2. Relator's claims are based on the Retreat's submission of false and fraudulent patient
reimbxE'sement claims and billmg statements to the United States, including the Centers for
Medicare and Medicaid Services (CMS, formerly the Ifealth Care Financing Admmistration
(HCFA)), and the States of Vermont, Coimecticut, Massachusetts, and Nebraska to obtain
payments for various mental health care sei-vices durmg the period from at least January 1, 2003
and continuing through the date of the filmg of this Complaint.
3. During the time relevant to this Complaint, the Retreat improperly retained overpayments
payable to health care benefit programs after it discovered the existence of these overpayments
and took no timely remedial repayment actions as required by law. Further, the Retreat
maintained deliberately falsified records concealing its obligation to make refunds of
overpayments due to patients and health care benefit programs, and established a company
policy or practice of refusing to make refimds absent an aifiimative request for said refunds, and
of obinscating the existence of overpayments from government health benefit programs via
improper use of "allowance reversals," or of making refimds only after significant and
unreasonable delay.
4. In furtherance of these fraudulent policies or practices, the Retreat also transfers
nndiscovered overpayments from the accounts they originally were paid to into patient ledgers

that coixtam overpayments the government has discovered so as to offset and frustrate the
government's effoils to recoup overpayments it is aware of
5. The Retreat generates these overpayments by knowingly or with reckless disregard for
the true state of affairs submittmg duplicate claims for payment to health care benefit programs
on the same dates of service, and by knowingly or with reckless, disregard for the true state of
affairs, receiving and retaining payments from health care benefit programs for which it did not
have proper documentation and to which it was not entitled.
6. The Retreat also failed, contrary to law, to accept Medicaid, VA, Medicare Part A, and
Medicare Part B (in combination with Medicaid payments or patient responsibility payments) for
services as payment in full for the services for wMch those payments were made, or made claims
to Medicaid that gieatly and fraudulently exceeded the Medicare patiqnt-responsibility amounts
such claims purported to be for.
7. On behalf of the United States, Relator seeks through this action to recover damages and
civil penalties arising from the Retreat's retention of refunds of overpayments due and payable to
the United States and the States of Vermont, Connecticut, Massachusetts, and Nebraska, and
from false, improper, and/or duplicate charges contained in claims for payment that the Retreat
caused to be submitted to the United States and the States of Vermont, Connecticut,
Massachusetts, and Nebraska under various federally funded health care benefit progiams.
8. The acts alleged herein occurred in the District of Vermont, including Brattleboro,
Vermont.
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I.

THE PARTIES

9. Relator, Thomas Joseph, is a resident of Windham County, Vermont. Relator, Thomas
Joseph, was employed by the Retreat beginning in January of 2011, and he is still employed by
the Retreat as of the filing of this Complaint.
10. The Retreat is an inpatient and outpatient mental health and substance abuse health care
facility organized and doing business in the State of Vermont. The Retreat's principal place of
business is in Brattleboro, Vermont.
11. Because of the natui'e of its practice, the Retreat serves a wide variety of individuals in
need of mental health and substance abuse health care sei-vices, many of whom are eligible for
and/or enrolled in Medicare, Tricare/Champus (or other VA programs), and the various Medicaid
programs of Vermont, Connecticut, Massachusetts, and Nebraska.
12. Under Medicare and Medicaid progiams, the Retreat is a participating provider practice
subject to statutory, regulatory, and contractual obligations regarding program compliance and
certification, The Retreat is a "provider" or "provider of services" within the meaning of 42
U.S.C. § 1395x(u), 42 C.F.R. §§ 400.202 and 405.902, and an "authorized provider" within the
meaning of 32 C.F.R.' § 199.6.
n. SOURCE OF RELATOR'S ALLEGATIONS
13. Relator states that all allegations in this Complaint are based on evidence obtained
directly by Relator independently and through his own labor and efforts. The information and
evidence he has obtained or of which he has personal knowledge, and on which these allegations
of violations of the False Claims Act ai'e based, consist of documents, computer data,
conversations with authorized agents and employees of the Retreat, and his own direct
observation of manipulations of computer accounting data or other actions taken by such

authorized agents and employees of the Retreat. Relator is therefore an original source and has
direct and independent knowledge of the instant infonnation witliin the meaning of the False
Claims Act, 31 U.S.C. §§ 3730(e)(4)(B). On or about September and December, 2012, prior to
filing this complaint. Relator Thomas Joseph provided information concerning these allegations
of fraud to the government.
ni. JURISDICTION AND VENUE
14. This Court has subject matter jurisdiction over this action pursuant to 28 U.S.C. § 1331
(federal question), 28 U.S.C. § 1345 (United States as Plaintiff), and 31 U.S.C. §§ 3729-3733
(False Claims Act).
15. In addition, to promote judicial efficiency, this Court may exercise supplemental
jurisdiction over violations of the Connecticut Medicaid False Claims Act, Conn. Gen. Stat. §§
17b-301 to 17b-301p, violations of the Massachusetts False Claims Act, Mass. Gen. Laws ch. 12,
§§ 5A-50, and violations of the Nebraska False Medicaid Claims Act, Neb. Rev. Stat. §§ 68-934
to 68-947, pm-suant to 28 U.S.C, § 3732(b) and 28 U.S.C. § 1367(a), in that all State-created
claims pleaded or that may be pleaded in this case arise out of a nucleus of operative facts
common to the Federal claims.
16. This Court has personal jurisdiction over the Retreat pm'suant to 31 U.S.C. § 3732(a),
because the Reti-eat is located and does business in the District of Vermont, and the conduct
herein described was engaged in by its agents and employees within this District.
17. Venue lies witliin the District of Vermont pursuant to 28 U.S.C. § 1391(b) and (c) and 31
U.S.C. § 3732(a) because the acts and practices alleged in this Complaint occurred within this
District.
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rv. SUBSTANTIVE ALLEGATIONS
A. Definitions Applicable to This Complaint
18. The following terms shall be used as defined in the remainder of this paragraph
throughout this Complaint:
a. "Allowance" means an operation that posts a credit or discount to a payer's account with
the Retreat.
b. "Allowance reversal" means an operation that reverses a credit existing in a payer's
account, typically used to reverse a credit posted to reflect uncollectable debt.
c. "Code 10" is the posting code used by the Retreat to indicate a payment received from an
insurer, including a government health care benefit plan.
d. "Code 11" is the posting code used by the Retreat to indicate a payment by the Retreat of a
credit or set-off to an insurer, including a government health benefit care plan.
e. "Code 15" is the posting code used by the Retreat to indicate a payment to the retreat ftom
an individual patient of a charge that the individual patient, rather than any health care benefit
plan, was liable for, also known as a "self-pay" payinent.
f. "Code 16" is the posting code used by the Retreat to indicate that an individual patient's
"self-pay" payment of a patient responsibility amount has been reversed.
g. "Code 20" is the posting code used by the Retreat to indicate the posting of an allowance
to a payer's account, including a government health care benefit plan.
h. "Code 21" is the posting code used by the Retreat to indicate the posting of an allowance
reversal to a payer's account, including a government health care benefit plan.
i. "Code 50" is the posting code used by the Retreat to indicate that it has paid out a refiind to
the listed payer.

j . "Code 51" is the posting code used by the Retreat to indicate that it has reversed an amount
refimded to the listed payor,
k. "Code 55" is the posting code ostensibly used by the Retreat to indicate that it has moved
amounts indicated into a posting category suggesting these fonds were "Sent to State as
Unclaimed Property"
1. "Code 56" is the postmg code used by the Retreat to indicate a reversal of anrount
previously indicated on client ledger as having been "Sent to State as Unclaimed Properly."
m. "Code 57" is a newly-created code used by the Retreat to indicate a status of "Pending
send to state."
n. "Code 58 is a newly-created code used by the Retreat to mdicate a status of "Pending send
to state reversal."
o. "Code 61" is the posting code used by the Retreat to indicate the amount of a charge that is
designated as the patient's responsibility
p. "DOS" means date of service, or the date that a particular- service was rendered to a
patient.
q. "BOB" means "Explanation of Benefits" and refers to the written documentation a
commercial insurer provides to the Retreat with each payment it remits for seivices rendered to
beneficiaries explaming the msurer's reasoning in processing the claim for payment.
r. "Government health care benefit plan" means any health care benefit plan funded at least in
part by funds appropriated fi-om the United States Treasury.
s. "Per diem" means a charge for an inpatient hospital stay for a single day, whether or not •
the chai-ge is meant to cover only room and board or room and board together with a bundle of
inpatient care services. The term refers generally to room and board charges coded by the Retreat

as 11000, 11100, and 11400, which respectively are room and board charges for adults,
adolescents or children, and "residential" adolescents or children (applied when the Retreat must
also deliver educational services because school is in session at the time).
t. "RA" means "Remittance Advice," and refers to the written docmnentation a government
health care benefit plan provides to the Retreat with each payment it remits for services rendered
to beneficiaries explaining the plan's reasoning hi processing the claim for payment.
B. Federal and State Health Care Benefit Programs
19. Various provisions of the United States Code authorize payment of federally funded
benefits by federal and state health care benefit progi-ams.
20. The Social Security Act codified in Title 42 of the United States Code authorizes the
payment of certain benefits for medical treatment of persons who are qualified on the basis of
age, disability, or affliction with end-stage renal disease. This health care benefit program is
known as Medicare. . Reimbursement , of hospital costs or charges is governed by Part A of
Medicare, 42 U.S.C. §§ 1395c thi-ough 1395i-5, and reunbursement of physicians' charges is
subject to Part B, 42 U.S.C, §§ 1395j tlu-ough 1395w-5. Funds to support these programs are
appropriated from the United States Treasury as required pursuant to 42 U.S.C. § 1395w.
21. Administered by the Veterans Health Administi-ation, 38 U.S.C. § 7301, federally funded
payment of health cai-e benefits for qualified veterans is authorized by 38 U.S.C. §§ 1701, et seq.
Specifically, medical services in non-VA facilities are authorized by 38 U.S.C. § 1703. See also
38 C.F.R. §§ 17.52 through 17.56. These services may include medical services to veterans as
well as diagnostic services, payment for which may be arranged' by contracts with fiscal
intermediaries. 38 U.S.C. § 1703(b). Certain eligible family members of a veteran may obtain

medical care benefits to the same extent as provided by Tricare, subject essentially to Tricare
regulations. 38 U.SlC. § 1781.

•

22. Reimbursements for medical services provided by veterans is authorized by 38 U.S.C. §
1728 and 38 U.S.C. § 1729(c)(2). See also 38 C.RR. § 17.56(a). Payment made in accordance
with the statutes and regulations controlling VA benefits constitute payment in full and no
additional charge may be imposed on the beneficiaiy. 38.C.F.R. § 17.56(d). The United States is
entitled to recover funds reimbursed on behalf of a veteran for medical care when the veteran"
would be eligible for payment by a third party payer. 38 U.S.C. § 1729(a)(1); 38 C.F.R. §
17.101(a)., Careful compliance in coordinating benefits for a veteran's medical care is necessary
under 38 U.S.C. § 1729(e).
23. Under the Medicaid provisions of the Social Security Act, States are authorized to create
state health care benefit programs and obtain federal financial participation in those programs.
42 U.S.C. §§ 1396 through 1396w-5. See also 42 C.F.R. § 430.10. Codified at 33 Vt. Stat. §•
1901 et seq.. Conn. Gen. Stat. §§ 17b-220 et seq.. Mass. Gen. Laws ch. 118E, §§' 1 to 77, and
Neb. Rev. Stat. §§ 68-901 et seq., respectively, the States of Vermont, Connecticut,
Massachusetts, and Nebraska have duly enacted statutes pursuant to the Medicaid provisions as
authorized by 42 U.S.C. § 1396a. Medicaid is a joint federal-state program providing health care
benefits primarily to the poor and disabled,

Federal participation is largely limited to the

provision of matching funds and enforcement of minimum administrative standards.
Appropriations are made from the United States Treasuiy to support the Medicaid program, 42 '
U.S.C. § 1396. Seegenerallv42 C.F.R. Parts 430, 431, and 433.
24. Medical assistance available under Medicaid is defined by 42 U.S.C, § 1396d, 33 Vt.
Stat. §§ 1901 et seq.. Conn. Gen. Stat. §§ 17b-220 et seq., Mass. Gen. Laws ch. 118E, §§ 10 to
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lOg, and Neb. Rev. Stat. § 68-911. See also 42 C.RR. § 433.56. Subject to State regulations,
vendors of medical services seeking reimbursement must use claim forms and standardized
coding of medical services as required by Vt. Admm. Code 12-7-1:7105,2, Conn. Agencies Regs.
§ 17b-262-509, 130 CMR § 450.302, and 471 Neb. Admin. Code § 3-003.01. See generallv Vt.
Admin. Code 12-7-1:7100 et seq., Conn. Agencies Regs. § 17b-262-499 to 510, 130 CM.R. ch.
450, and 471 Neb. Admin. Code ch. 3,
25. Services must be carried out in the most efficient marmer so that separate procedures that
are component paifs of a larger procedme are ordinarily 'performed together and subject to a
unified charge. See, e.g., 42 C.F.R. § 431.960(c)(3)(v). All services provided by vendors must be
medically necessary. Vt. Admin. Code 12-7-1:7105.2; Conn. Agencies Regs, § 17b-262-531(g);
130 CM.R. 450.204; 471 Neb. Admin. Code § 1-002, 1-002.02A. Reimbursement for those
services is conditioned upon compliance with Medicaid policies and procedures. Vt. Admin.
Code 12-7-1:7105.2; Conn. Agencies Regs. § 17b-262-526; 130 CM.R. 450.212; 471 Neb.
Admin. Code § 2-001.03.
26. Vendors must maintain a uniform classification of accounts and submit certified
statements.

Participation in Medicaid requires providers and vendors to accept Medicaid

reimbursements as payment in full, meaning that once a payment is received fi'om Medicaid for a
given service, no further clauns for that service may be submitted to Medicaid, nor may any
further bills for that service be imposed on the beneficiary. See, e.g., 42 C.F.R. § 447.15.
27. Participation ni Medicaid also requires' providers and vendors to comply with all
conti-actual terms and Medicaid policies imposed by federal and state rules and regulations. Vt.
Admin. Code 12-7-1:7106.2; Conn. Agencies Regs. § 17b-262-526; 130 CM.R. 450.212; 471
Neb. Admin. Code § 2-001.03.

Providers or vendors that fail to comply with Medicaid

regulations or contractual obligations may be subject to recoupment of payments by the State(s).
Vt. Admin. Code 12-7-1:7106.3; Conn. Agencies Regs. § 17b-262-533; 130 CM.R. 450.238;
471 Neb. Admin. Code § 2-002.03.
28. Medical records of providers and vendors must include documentation establishing the
medical necessity of services for which reimbursement has or will be sought. Vt. Admin. Code
12-7-1:7105.2; Coim. Agencies Regs. § 17b-262-526; 130 CM.R. 450.205; 471 Neb. Admin.
Code § 3-003.02. Physician charges may not exceed a percentage of the usual and customary
charges for the service. Vt. Admin. Code 12-6-4:8; Conn. Agencies Regs. § 17b-262-526; 130
CM.R. 450.130; 471 Neb. Admin. Code § 2-002.03. Certain beneficiaries of Medicaid may be
requked to pay nominal copayments, depending on their financial means. Vt. Admin. Code 12-3211:4161; Conn. Agencies Regs. § 17b-262-526; 130 CM.R. 450.238; 471 Neb. Admm. Code §
3-008.01. These copayments are generally in the range of $3.00 to $8.00.
29. Payment of Medicaid benefits must be coordinated with Part B of Medicare and other
payers. 42 CKR. § 431.625; 42 C.RR. § 433.135, etseq.: 42 C.RR. § 447.20. Unless otherwise
required by federal law, Medicaid is always the payer of last resort. 33 Vt. Stat. § 1908(b);
Corm. Gen. Stat. §§ 17b-265; Mass. Gen. Laws ch. 118E, § 23; and 471 Neb. Admin. Code § 3004.03.
30. Wlien a vendor receives a third party payment after Medicaid has made a reimbursement
for a service, the vendor must notify Medicaid and refimd the payment or request a set-off
against future reimbuisements in a timely fashion. Vt. Admin. Code 12-6-4:9; Coim, Agencies
Regs. § 17b-262-526; 130 CM.R. 450.235, 450.238; 471 Neb. Admhi. Code § 3-004.11. States
are requked to attempt to recover Medicaid overpayments. 42 C.RR. §§ 447,30, 447.31.
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31. Medicaid and Medicare are subject to essentially the same anti-fraud and anti-kickback
legislation. 42 U.S.C. §§ 1320a-7b(a)(6), (d)(1), and (f)(2). These restrictions forbid payment of
illegal remuneration and imposition of excessive charges. Id. A provider or a physician
engaging in prohibited activities that result in submission of claims for excessive charges or for
unnecessary medical services may be excluded from participation in federallyftmdedhealth care
benefit programs, including Medicaid. 42U.S,C. § 1320a-7.
32. Fraudulent or improper practices justifying recoupment or other sanctions include
noncompliance with contractual terms, excessive

billing or overcharges,

billing for

undocumented services, knowingly providing incomplete or inaccurate information, persistent
maintenance of poor records, and falsifying certifications. Vt. Admin. Code 12-7-1:7106.2;
Conn. Agencies Regs. § 17b-262-525; 130 CM.R. 450.307; 471 Neb. Admin. Code § 3-003.02.
In all relevant States, Medicaid providers are not permitted to offer Medicaid beneficiaries any
enticement or services for the purpose of inducing utilization of benefits. See, e,g,, 42 U.S.C §
1320a-7b(b)(2)(B).
33. The United States government appropriates fonds to maintain additional health care
benefit programs, such as Tricare, Champva, or Champus, pursuant to 10 U.S.C. §§ 1071,
1072(4), 1072(7), 1076, 1086, 1095, 1097, 1111 (Supp. 2012), and 38 U.S.C § 1713. See also
32 C.RR. §§ 199.1(a), (e); 38 C.RR. § 17.270. Champus, a supplemental program, 32 C.F.R. §
199.16(a), does not apply in geographical areas in which Tricare is implemented. 32 C.F.R. §
199.4(a)(l)(ii).

Champva is a secondary payer to Medicare Parts A and B. 38 CF.R. §

17.271(b).
34. As provided by statute, 10 U.S.C §§ 1074, 1111(a), and 1113(a), Tricaie is a federally
fianded program providing health care benelBts to the spouses and unmaitied childi'en of active

duty and retired service members, certain reservists on active duty, unmarried spouses and
cliildren of deceased service members, and retired service members. 32 C.F.R. § 199.4(a).
Tricare is a comprehensive managed health care program. 32 C.F.R. § 199.17(a).
35. Pursuant to 10 U.S.C. §§ 1074(c)(2)(B) and 1079(p)(2), fiscal intermediaries ar-e used to
process claims for Tricare benefits. Under contracts for medical services payable by Tricare,
treatment must be medically necessary. 10 U.S.C. §§ 1079(a)(13), (o)(l). The standard form for
the submission of claims is prescribed by regulation under the authority of 10 U.S.C. § 1106(a).
The methods for payment are provided by regulation, 10 U.S.C. § 1079(c), and authorized by 10
U.S.C. § 1097b(a), but may not exceed an amount equal to the local fee for the service; Tricare
payments generally conform to reimbursements paid under Part B of Medicare. 10 U.S.C. §
1079(h)(1).
36. Deductibles and copayments are to be paid to the provider or physician as required by
regulation.

10 U.S.C. §§ 1079(h)(4)(B), 0)(3); 10 U.S.C. § 1097(e).

Moreover, careM

coordination of benefits is required under 10 U.S.C. §§ 10790)(2), 1086(d), and 1097(d). See
also 32 C.F.R. §§ 199.11(f)(3), 199.12,199.17. EiToneous payments resulting in overpayment of
- benefits may be recouped by the United States. 32 CKR. § 199.11.
37. "Clean" claims filed for Tricare reimbui-sements are paid in a timely manner. 10 U.S.C. §
1095c(a). Deductibles may only be waived as provided by regulation. 10 U.S.C. § 1095d(a). As
with other health care benefit programs, the United States has the statutory authority to collect
from third party payers to recover health care expenditures that might be expected to be
remibursed by a third party payer. 10 U.S.C. § 1095(a)(1); 32 C.RR. § 199.17; 32 C.F.R., Part
220. Tricare may pay such clauns before seeking reimbursement from a third party payer. 10
U.S.C. § 1095b(a).
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38. Acting for the United States through the Department of Health and Human Sei-vices, the
Centers for Medicare and Medicaid Services (CMS, formerly the Health Care Fmance
Administration (HCFA)) administers the Medicare and Medicaid programs and has the authority
to promulgate regulations, 42 U.S.C. § 139$hh(a)(l); 42 C.F.R. § 400.200. CMS makes
periodic payments to providers and physicians who submit clauns under Medicare
reimbuisement provisions, '42 U.S.C. § 13951(a); 42 C.F.R., Parts 414, 415, and 424. Pursuant
to statutory authority, CMS obtains the services of intermediaries to process and pay claims by
providers and physicians seeking reimbursement under the Medicare statute. 42 U.S.C. § 1395u.
39. Specific types of medical services and supplies are covered under Medicare Part B.
Benefits include physicians' services as well as incidental services and supplies commonly
provided in the performance of physicians' semces and also certain diagnostic services, 42
U.S.C. §§ 1395k(a), 1395x(q), 1395w-4(f)(4)(A) (physicians' reimbursable services), and
1395xx(a)(l). See generallv 42 C.RR. Parts 410, 411, 414,415, and 422.
40. Under Medicare Part B, a physician has two options for receiving payment for medical
services to Medicare beneficiaries. A physician may take an assigmnent of the coverage from a
qualified patient to obtam reimbursement under Medicare. 42 U.S.C. 1395u(h)(l); 42 U.S.C. §
1395u(i); 42 C.F.R. § 414.20. Physicians may become participating physicians and accept
assignments under 42 U.S.C. § 1395u(h).
41. Participating providers and physicians are required to follow bilUng, accormting, and
documentation requirements imposed by regulations and the fiscal intermediary. 42 U.S.C. §
1320c-5(a); 42 C.F.R. § 424.5. Alternatively a physician may decline to accept assignment and
obtain a fee schedule amount plus the beneficiary's coinsm-ance and any difference between the
physician's char-ge and the fee schedule amount, up to 115 percent of said fee schedule amount.

See, e.g., 42"U.S.C. § i395w-4(g)(2)(C); 42 C.F.R. § 400.202. Physicians declinmgto become
participating physicians may accept or decline assignment on a case-by-ca^e basis.
42. With the exception of required deductibles and coinsurance payments, participating
physicians and providers are required by statute to accept payments from Medicare for health
care ser-vices as payment in full for those services; neither beneficiaries nor other benefit
programs may be charged by a participating provider or physician for a health care service for
which the participating provider or physician has already accepted a payment from Medicare,
with the exception of the required deductibles and coinsurance payments mentioned above. 42
U.S.C. §§ 1395i(a)(l), 1395u(h); see also 42 C.RR. §§ 412.404,412.422.
43. The Medicare statute controlling payments und6r Part B establishes the schedule for
reimbursement of physicians' services. 42 U.S.C. § 1395w-4; 42 C.RR. Part 414, subpart B; 42
C.F.R. Part 405, subpart E; 42 C.F.R. Part 415, subpart C. The relative values of the components
makmg up a physician's services are defined in 42 U.S.C. § 1395w-4(c) and 42 C.RR. § 414.22.
Further-, 42 U.S.C. § 1395w-4(b)(l) determines the payments for mental health care services.
44. The Medicare statute reqrrires the creation of regulations controlling the factors used to
determine the level of payments for var-ious physician services to Medicare beneficiaries. 42
U.S.C. § 1395u(b)(8); 42 U.S.C. § 1395w-4(c)(5); 42 C.RR. Part 414. Providers and physicians
bill services according to designated code numbers con-esponding to the level of medical service
provided. 42 C.F.R. §§ 405.512, 414.40, and 424.32(a)(2). A list of five-digit codes is contamed
in the American Medical Association's Current Procedures Terminology Manual (CPT Manual).
45. Under the statutorily mandated regulatory system establishing five-digit billmg codes for
use in making Medicare claims for reimbursement, various codes and modifiers are used to
designate the level of service provided. 42 U.S.C. § 1395w-4(c)(4). For instance, consistent
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with statutory definitions of the components of services, a "26 modifier" indicates that a
physician delivered solely professional as distinct from technical components of a test or
procedure and did not perform and integrated or "global" service.

Charges having a "26

modifier" are compensated at a lesser rate.
46. Under Medicare Part B, providers of services to aird physicians treating Medicare
beneficiaries submit claims for reimbursement to a Medicare carrier or fiscal intermediary on
forms numbered "CMS-1450" and "CMS-1500," respectively 42 U.S.C. § 1395m(a); 42 U.S.C.
.§ 1395w-4(g)(4)(A); 42 CF.R. Part 424, subpart C; 42 CF.R. §§ 424.5(a), 424.32. These forms
reqmre the provider of services or physician to provide an identification number, patient
information, and the five-digit code identifying the services for which reimbursement is sought,
Forms CMS-1450 and CMS-1500 list those services provided to a single patient and may include
a number of codes for treatment, but each constitutes a single claim for reimbursement.
'

47. Likewise, physicians or providers of VA benefits must complete a claun form to obtain

reimbursement for covered services. This form is designated VA Form 10-583. 38 C.F.R, §
17.124.
48. The Medicare Secondary Payer provisions require physicians and providers to submit
claims by priority so that Medicare will only pay after primary payers have satisfied thenobligations. 42 U.S.C. § 1395w-4(g)(3)(A); 42 U.S.C. § 1395y(b). The purpose of the Medicare
Secondary Payer provisions is to prevent Medicare from becoming the primary payer so as to
reduce Medicare costs. An overpayment will result when the secondary payer provisions are not
properly applied.
49. The United States is statutorily prohibited from paymg as the primary payer when other
payers may reasonably be expected to pay a claim.

Secondary payer provisions must be

coordinated among federally funded and private payers. 32 C.F.R. § 199.2(b); 32 C.RR. § 199.8;
32 C.RR. Part 220; 38 C.RR. § 17.277; 42 C.RR. Part 411, subparts B thi-ongh H; 42 C.RR. §§
422.106,422.108.
50. As with other federal health care benefit programs, Parts A and B of the Medicare statutes
contain deductible and coinsurance provisions so that Medicare does not pay the full cost of
health care provided to beneficiaries. 42 U.S.C. § 1395e; 32 C.RR. § 199.17; 38 C.RR. §§
17.108, 17.110, 17.111, and 17.274; 42 C.F.R. §§ 410.160, 422.304, and 489.30. Routinely
failing to collect these deductibles and coinsurance payments shifts the cost of health care to
Medicare and constitutes an impermissible discount or inducement for that class of beneficiaries
ftom whom deductibles and coinsurance payments are not collected and promotes overutillzation
of Medicai-e. 42 U.S.C. § 1320a-7b(a); 42 C.F.R; §§ 410.152(a), 410.160, and 424.55(b)(2)(ii).
51. Under 42 U.S.C. § 1320a-7b(a)(3), providers and physicians taking Medicare
assignments as well as beneficiaries themselves have a statutorily created duty to disclose
overpayments and billing errors to the Medicare carrier or fiscal intermediary. See also 42
C.RR. §§ 401.601(d), 411.353(d); 42 C.RR. Part 405, subpart C. Aprovider or physician may
not collect any amount not authorized by statute or regulation and such amounts must be
refunded as appropriate. 42 C.F.R. §§ 489.40, 489.41. Under 42 U.S.C. § 1320a-7b(a)(3),
intentional concealment of or intentional failure to disclose such overpayments or billing errors
is a felony.
52. When CMS pays a claim for semces not provided or medically necessary, or when CMS
has overpaid claims for any of a variety of reasons, including duplicate processing of charges,
rncprtect application of deductibles or coinsurance, uncovered services, services provided by a
practitioner not qualified for reimbursement, sei-vices for which the charge is unreasonable, or
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payments to physicians who have previously collected more than the deductible or coinsurance
from a beneficiary, or as a result of the retention of duplicate payments, a refund is due to and a
debt is created in favor of CMS. 42 U.S.C. § 1395u(i)(3); 42 C.RR. § 411.408. hi such cases,
the overpayment is subject to recoupment. 42 U.S.C. § 1395gg. See generallv 42 C.RR. Part
405, subpart C. CMS is entitled to collect mterest on overpayments. 42 U.S.C. 13951(j). In
addition, contractual obhgations with CMS carriers or fiscal intermediaries require physicians to
refund overpayments to such cariiers and intermediaries. See, e.g., 42 U.S.C, § 1395u.
53. A provider of health care services or a physician is not peiinitted to offer discormts to
other payers that are not also offered to Medicare or Medicaid. 42 U.S.C. §§ 1320a-7a(a)(5),
1320a-7b(b)(3)(A), 1320a-7(b)(6).

Impermissible discounts include routine waivers of

coinsurance payments. See, e.g., 42 U.S.C. § 1320a-7b(b)(3)(D).
C. The Retreat's Business and Organization
54. The Retreat is an organization that provides mental health cai-e and substance abuse
services, and is a "provider" or "provider of services" within the meaning of 42 U.S.C. §
1395x(u), 42 C.RR. §§ 400.202 and 405,902, and an "authorized provider" within the meaning
of 32 C.RR. § 199.6. The Reti-eat provides inpatient and outpatient mental health care services to
children, adolescents, adults, including veterans.
• 55. The Retreat's Patient Financial Semces Department is responsible for handling billing
and accounting for receipts, reimbursements, and refimds. Employees in this department include
staff denominated Patient Account Representatives (PARs), whose duties primarily deal with
claims processing, accountuig, clauns appeals, and collections.

56. Robert E. Simpson, Jr., MPH, jpSW is President and Cliief Executive Officer of the
Retreat, and has occupied this position from approximately 2006 until the time of fdmg this
Complaint.
57. John Biaha is Chief Financial Officer and Senior Vice President of the Retreat, and has
occupied this position hom approximately 2004 until the tune of filing this Complaint. Mr,
Blaha was hired in 2004 as Vice President and Chief Financial Officer and m 2010 was named
Senior Vice President and Chief Fmancial Officer.
58. Lisa Dixon is the Controller and has occupied this position from approxmiately
December 2000 until the time of filing this Complaint.
59. Jeffiey Conigan is Vice President of Human Resources and has occupied this position
from approximately October 2010 on an interim basis and in January 2011 was appointed to the
position officially and has held this position until the time of filing this Complaint.
60. Jennifer Broussard, Manager of the Retreat's Patient Financial Services Department,
reports directly to . John Blaha, Chief Financial Offrcer and Senior Vice President. Ms. Broussaid
has worked at the Retreat for approxiriiately 14 years and has worked as the Manager for the
majority of time at issue in this Complaint.
61. Clare Bokum is the Retreat's Fiscal Case Specialist/Patient Financial Counselor and has
occupied tliis position fiom approximately 1994 until the time of filing of this Complaint. Ms.
Bokum during her tenure has also served as an interim or acting Manager of Patient Financial
Services at certain times of her employment.
62. Rose Dietz is the Retreat's Cash Applications Specialist (aka "Cash Poster") and has
occupied tliis position from approximately 2000 until the time of filmg of this Complaint.
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63. Deborah McFarlane is a supervisor of PARs witliin the Retreat's Patient Financial
Services Department, and has occupied this position firom early 2011 until the time of filing of
this Complaint.
64. Leigh Bonnanno occupied Deborah McFarlane's position until early 2011. The position
went unfilled for a period of several months, after which Deborah McFarlane assumed the duties
previously performed by Leigh Bonnanno.
65. On average, the Retreat collects and receives approximately $3 to $5 million in net
revenue each month from patients and third party payers, including State and federal government
payers.
66. The Retreat has one (1) computer billing system, AVATAR, a product of Netsmait
Technologies, headquartered in Overland Park, KS,
67. AVATAR was adopted by the Retreat as its computer billing system sometime in 2003.
68. The AVATAR computer billing system contams some thousands of claims records,
includmg those for Medicare, Medicaid, Tricai-e, and other, government health care benefit
programs. The Retreat uses AVATAR to create billing "batches" which are then uploaded to a
clearinghouse called e-Premise, a product of RelayHealth.
69. Upon information and belief, the billmg for Vermont State Hospital (VSH) patients is
performed manually and handled by Jennifer Broussard personally. Jamie Harvey, a Retreat
employee who has dual responsibilities as a Patient Account Representative and as the Retreat's
Billing Coordinator, handles the uploaduig of the majority of billing batches to e-Premise.
70. The Retreat receives overpayments in the ordkiary course of business. For example, an
overpayment results when bills are sent to more than one insurance company for the same
services rendered resultmg in more than one insurer paymg as .the primary payer.

An

oveipayment also occurs when Medicare is a primary payer for a patient but the patient has
. Medicaid as a secondaiy and Tricare or Champus as a tertiary payer, wliich causes Tricare or
Champus to make an oveipayment and thus to be entitled to a refund as the final payer.
71. Overpayments also occur when claims are billed to Medicaid, which duly pays the
claims, and then the Retreat discovers subsequently that such patients also have Medicare or
commercial insurance coverage, or when Medicare pays a claim and commercial insurance
coverage for the same claim is subsequently discovered. Finally, overpayments occur when
multiple claims for the same service and date of service are submitted to Medicare, Medicaid,
Tricare, Champus, and/or commercial insurance.
, 72. The Retreat does not dishibute an employee handbook to new employees. The Reheat
does, however, distribute a written Compliance Plan to its employees, who are required to sign a
form acknowledging receipt of the Compliance Plan, agreeing to abide by its teims, and
acknowledging the requirement that any violations of the Compliance Plan are to be reported to
the employee's immediate supervisor, the Retreat's Compliance. Officer, or the Reteeat's
Compliance Hotline.
73. The Retreat's Compliance Plan requkes that CMS cost reports be accurately completed,
that the Retreat will seek diligently to only bill for claims for which appropriate documentation
supports the claim, that the Retreat is committed to accurately tracking, reporting and refunding
credit balances remaining in patients' accounts, and that any overpayments discovered wiU be
reported and returned promptly according to the Retreat's policies.
74. The Retreat's Compliance Plan generally requhes employees to act within the boundaries
of the law, to receive compliance training appropriate to the requirements of their position upon
hhe and periodically thereafter, to accurately and honestly record and report information, and to
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immediately report ac^ual or suspected violations of law. The Retreat's CompUance Plan further
states that any compHance issues identified will be corrected or resolved as soon as possible.
The above notwithstanding, as stated herein, the Retreat ignores its own Compliance Plan in its
actual practices relating to claims for payments and handlmg of overpayments.
75. In response to Relator Thomas Joseph's queries regarding when, if ever, self-payment and
commercial insurance overpayments would be refunded to the proper paties or sent, as required
by law, to the State of Vermont's Unclaimed Property division. Chief Financial Officer and
Senior Vice President Jobr Blaha informed Relator Thomas Joseph on September 5, 2012 that
refunding of such overpayments had to be balanced with the Retreat's "other financial
obligations, including payroll."
76. Relator Thomas Joseph fiirther states that Jennifer Broussard, Manager of the Retreat's
Patient Financial Seivices Department held weekly one-on-one sessions with all Department
Staff including Relator Thomas Joseph prior to the hiring of Debbie McFarlane. Some months
after Ms. McFarlane was hhed Ms. McFarlane began to join the one-on-one sessions that Ms.
Broussard held with her staff. Relator Thomas Joseph, dming his one-on-one and subsequently
two-on-one weekly meetings, often inquired about outstandmg credit balances and was rebuffed
on each occasion.
77. Relator Thomas Joseph further states that on one occasion, Ms. Broussard, in the
presence of Ms. McFarlane, suggested that self-pay or patient credits "do not actually exist" until
they were loaded mto Ms. Bfoussard's Access Database, commonly refeited to as AVTEST
within the Patient Financial Services Department. The Retreat and Ms. Broussard's actions, as
described herein, demonstrate an established Retreat policy of overpayment retention and a
knowing intent to falsely keep all fund, including self-pay and government monies.

78. On infonnation and belief and as alleged in detail below, a similar policy or practice was
applied knowingly or with reckless disregard for the true state of affaks by the Retreat with
respect to overpayments due and payable to government health care benefit programs.
79. When an overpayment exists to the credit of a commercial insurance payer, but no refimd
request respecting that oveipayment is on file, Jemirfer Broussard routinely uses an "allowance
reversal," or posthig code "21," to eliminate the credit from the patient ledger, thereby
eliminating the possibility of the insurance company overpayment remaining on the client ledger
or the Retreat pursuing a refund due to the fact that the individual client ledger for that patient
no longer reflect the existence of the overpayment. In so doing, her hand-written notes on the
patient ledgers sometimes reflect that an "allowance reversal" was done because no refund
request was on file.
80. For example, on page 10 of the patient ledger for Patient 16, episode 2 of 2, case number
000066002, there is a handwritten notation which states: "Claim paid twice. No request for
refund. Allowance reversal done 11/15/11," followed by Jennifer Broussard's signatiire. The
second payment for the entire claim in the amount of $27,300.00 was posted on the patient
ledger as a "ZEROCHG" entry using posting code "10," which signifies a payment fi:om an
insurer, while the resulting overpayment was eliminated fiom the ledger when the amount of
$27,300.00 was inserted into the ledger as a "ZEROCHG" using posting code "21," indicating an
allowance reversal, or reversal of a credit to the payer's account. More than eight months later,
the allowance reversal entered on 11/15/2011 was itself "reversed" by the insertion, on
7/23/2012, of a third "ZEROCHG" enti-y m the amount of $27,300.00 using posting code "20,"
indicating an allowance, or credit to the payer's account.
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81. This amount was inserted subsequent to Relator Thomas Joseph's e-mail communication
with Jeffi-ey Corrigan, Vice President of Human Resources dated July 12, 2012. This
cormnunication was sent in anticipation of Mr. Conigan's meeting that day with Robert E.
Simpson, Jr., MPH, DSW, President and Chief Executive Officer, and referred to the $57,355.53
in commercial insurance credits that Jennifer Broussard, Manager of Patient Financial Services,
had reversed using code 21 (an "allowance reversal" or reversal of a previously entered discount)
from client accounts, the majority of which operations were perfomied in Relator Thomas
Joseph's presence.
D. Relator's Narrative of Particulars
82. In early January of 201.1, Relator Thomas Joseph accepted a position at the Retreat as a i
Self-Pay Collections Representative. The position described to Relator involved calling selfpayers, including individuals who have an unpaid obligation to the Retreat pursuant to Medicare,
Medicaid, or other government health care benefit program rules regarding beneficiary
deductibles and coinsurance payments, in an attempt to resolve unpaid claims and other claimsrelated issues. Relator Tliomas Joseph's duties as a Self-Pay Collections Representative also
include attempting to collect unpaid amounts designated as "patient responsibility," as indicated
on the commercial insurance remittance information or "BOB".
83. When Relator Thomas Joseph began his employment with the Reheat, Leigh Bonnano
was his nominal immediate supervisor, but he reported dhectly to Jennifer Broussard.
Subsequently, some months after Deborah McFarlane replaced Leigh Bonnano as supervisor of
PARs within the Retreat's Patient Financial Services Department, Relator Thomas Joseph was
required to report directly to Deborah McFarlane.

• 84. At the oxitset of his employment at the Retreat, Relator Thomas Joseph worked closely
with and was trained by Clare Bokum, a Fiscal Case Specialist/Patient Fmancial Counselor who
had responsibility for self-pay credits and assisted with some collections activity prior to the start
of Relator Thomas Joseph's employment.

Wlien Relator Thomas Joseph discovered that

oveipayment credits were not being refimded in a timely fashion and brought this fact to the
attention of his superiors, Clare Bokum curtailed her association with Relator Thomas Joseph.
85. In November of 2011, Relator Thomas Joseph was asked by Jennifer Broussard to assist
with the Retreat's handling of commercial insur-ance credits, In the course of this work. Relator
Thomas Joseph discovered substantial um-efunded commercial insurance credits in many patient
accounts.

When Relator Thomas Joseph brought some of these umefunded commercial

insurance credits to Jennifer Broussard's attention, she entered allowance reversals using posting
code 21 to elimmate the credits from any accounts for which the Retreat did not have a request
for a refund fi-om the commercial msui-er on file. This was done in Relator Thomas Joseph's
presence.
86. Relator Thomas Joseph reported this action to the Retreat's Controller,' Lisa Dixon, via an
e-mail communication dated November 18,2011. Ms. Dixon's reply e-mail stated simply that " I
will look into when I get a chance." In the days following his initial communication to Ms,
Dixon, she informed Relator Thomas Joseph of her intention to speak to Jennifer Broussard
regarding the practice of eliminating overpayment credits for which there was no refrmd request
on file using allowance reversals,
87. Shortly thereafter, Jennifer Broussard altered Relator Thomas Joseph's schedule to
requh-e a daily timefi'ame that was less accommodating of his health condition than Ms unaltered
schedule had been.
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88. A series of meetings regarding tlie oveipayment credits due commercial insm*ers and selfpay patients were lield, subsequent to which Jeffi-ey Corrigan, Vice President of Human
Resources for the Retreat informed Relator Thomas Joseph that i f Relator had not reported
Jennifer Broussard's actions in applying allowance reversals to overpayment credits so as to
avoid repayment of such overpayments, Relator would Mmself have been in violation of the
requirements of the Retreat's Compliance Plan.
89. Despite bringing his concerns to all levels of Retreat management, including the Retreat's
Executive Management Team, the Retreat has failed to restore all of the commercial insm-er
overpayment credits and the "allowance reversals" Relator wihiessed. As described further,
herein, none of the governmental reversals has been restored.
90. Despite the apparent changes to some of the commercial reversals. Relator reports that
essentially all of the restored credit balances from tlie original set of $57,355.53 were never
actually refunded in any large amount nor has any legitimate due diligence process to restore
these funds been undertaken.
91. In fact, many of the restored commercial credits fi-ora July 2012 have been the subject of
subsequent transactions in thek respective client ledgers indicating these amoimts have been
adjusted once again, this time with a posting code of "55" indicating that the commercial
insurance credits are being delivered to the State of Vermont. Relator Thomas Joseph, upon
information and belief, indicates the additional transactions using posting code "55" do not in
any way demonstrate or support that a legitimate or verifiable due diligence process was ever
undertaken to return these funds to the commercial insurance companies or more importantly,
that the funds will ever be re&nded to. the State of Vermont Unclaimed Property Division, as is
requked by law.

92. Relator Thomas Joseph fiirther states the Retreat's use of "55" transactions increased
substantially in October/November 2012 in client accounts where both cdmnrercial insurance
credits and self-pay or patient credits existed. Upon infonnation and belief. Relator Thomas
Joseph believes that in the absence of a legitimate or verifiable due diligence process involving
both commercial insurance aird self pay or patient credits together with the lack of certainty that
any funds have been or would ever be returned to the State of Vermont's Unclaimed Property
Division further supports an active policy of overpayment retention.
93. In May of 2012, Relator Thomas Joseph learned that Rose Dietz, the Retreat's cash
poster, had entered allowance reversals eliminating about $7,000.00 in'overpayment credits due
to Vermont Medicaid progi-ams.

The State of Vermont nonetheless recovered those

overpayments because another PAR, Lyndsay Sunderland, had printed out the particular patient
ledger involved prior to the reversal and manually filled out and sent m an overpayment
remediation form requesting that the State of Vermont accept a refrmd of the overpayment credit
due. On information and belief, absent this manual request, the overpayment would have been
retained by the Retreat due to the allowance reversals.
94. Pursuant to Jennifer Broussai'd's request that he assist with the Retreat's handling of
commercial insurer overpayments and credits in November 2011, Relator Thomas Joseph and
Lyndsay Sunderland began in early 2012 a due diligence process for a limited number of the
conunercial and "self pay" patient credits that then existed i n the Retreat's records. Prior to
Relator Thomas Joseph's initial communications with the Senior Management Team in
November 2011 concerning those reversals he witnessed while in the presence of Jennifer
Broussard, the Reheat had no active or formal due diligence poUcy in place.
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95, Relator Thomas Joseph was responsible for a select mailing of due diUgence letters to
self-pay . or patient credits and Lyndsay Sunderland was responsible for a limited number to
commercial insurance companies.

Due to his suspicions regarding the Retreat's use of

allowance reversals to conceal the existence of overpayment credits in favor of commercial
insurers and self-pay patients, Relator Thomas Joseph began investigating whether overpayment
credits m favor of Medicare, Medicaid, Tricare, Champus, and other government health care
benefit programs were being treated similarly.
E. The Retreat's Fraudulent Conduct and Submissions of False Claims
• 9'6. When the Retreat has billed a charge in error, it has accepted an overpayment for that
charge but then conceals the existence of the oveipayment by entering an offsetting amount
under postmg code 21, or an allowance reversal. When an allowance reversal is applied to
negate an amoxmt paid in error by a government health care benefit program, the Retreat retains
overpayments due and payable to the United States, Vermont, Comrecticut, Massachusetts, and
Nebraska in violation of its obligations to refund such overpayments in a reasonably timely'
manner.

•

97. Application of allowance reversals entered under posting code 21 to an overpayment
renders the Retreat's quarterly credit balance reports submitted to Medicare and Medicaid on
form CMS-838 inaccurate. The Retreat is required, as a condition of payment, to submit
accur-ate form CMS-838 credit balance reports so that the government can be assured of
obtaining a refund of amounts it has overpaid for medical services.
98. When the Retreat accepts and retains duplicate or otherwise erroneous payments it
receives for services covered by Medicare, Medicaid, Tricare, and other government health care
benefit programs, these overpayments ar-e initially reflected on individual patient ledgers as

balances due to the vaiions government payers. When Rose Dietz or others acting pursuant to
Robert Simpson, John Blaha, Lisa Dixon and/or Jennifer Broussai'd's instructions enter
allowance reversals into those same patient ledgers in amounts calculated to offset these
overpayments, the ledgers no longer reflect that a balance is due the government payer that made
the overpayment.
99, As a result of the Retreat's practice of using posting code 21 allowance reversals to offset
oveipayment credits due government payers, any computer reports for overpayments or credit
balances would not reflect the existence of overpayments on accounts manipulated in this
manner.
100. When a claim is made to Medicare or Medicaid, codes are used to indicate the seivices
rendered to a patient and the charges on which a claim is being made. When CMS, through its
carrier or fiscal intermediary, reviews the claims, it may deny some charges and pay others. In
some cases, codes are incon'ectly entered, causing CMS to deny payment for some services,
prompting the Retr-eat to recode and resubmit the claims in those cases.
101. When the Retreat receives a partially paid claim horn CMS, the Reheat recodes and
resubmits all charges, including those for which payments have previously been received from
CMS, and then resubmits the fijll clahn, causmg Medicare or Medicaid to make duplicate
payments for the same services. This creates an overpayment credit in favor of Medicare or
Medicaid,
102. Such overpayment credits are routinely concealed by the Reheat by applying a posting
code 21 allowance reversal in an amount calculated to offset the credit balance owed to Medicare
or Medicaid due to the overpayments. This operation results in the patient ledger erroneously
showing a zero balance when in reality, a credit remains due and payable to a government health
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care benefit progi'am, and thus represents knowingly fiaudulent avoidance or concealment of an
obligation due and payable to the government.
103. This operation is knowingly fiaudulent because an entry posted usmg code 21 is only
legitimately associated with an entry of an allowance or discount credit posted using code 20
which the code 21 posting reverses, whereas in the operations described in more detail below,
entries posted using code 21 are associated with enhies posted using code 10, which is used for
payments received by the Reheat and would be associated with a code 11 or code 50 posting i f
the Retreat had granted an overpayment credit or refunded an overpayment, respectively.
104. For example, for DOS 3/21/2006, Patient 1, who is a beneficiary of both Medicare and
Medicaid of Vermont, received inpatient care services coded as 11000 (inpatient aduh room and
board) for which the Retreat nominally charges a per diem amount of $1,590.00. Medicare Part
A at that time required that at the begirming of each episode of inpatient care, the beneficiary be
charged a deductible of $952.00. At that time. Medicare Part A was reimbursing the Retreat for
inpatient services at a per diem rate of $1,512.90, leaving $77.11 which the Retreat would be
required to write off as a discount it was required to grant Medicare Part A for those services.
The Medicare Part A deductible at that time was $952.00.
105. Accordingly, the Reheat submitted a claim for payment for DOS 3/21/2006 for Patient 1
at a per diem amount equal to the allowed charges of $1,512.90 less the $952.00 deductible
designated by Medicare Part A as patient's responsifaihty, or $560.89.
106. Because Patient 1 was also an indigent Medicaid beneficiary, the Retreat submitted a
claim for payment of his patient responsibility hi the amount of $952.00 to Medicaid of Vermont.
On April 20, 2006, the Retreat received $3,891.66 fi-om Medicare Part A for Patient I's inpatient
per diem charges for DOS 3/21/2006. The April 20, 2006 payment resulted in an overpayment

of $3,330.77, or $3891.66 less the $560.89 that Medicare Part A legitimately was required to pay,
which, when reduced by the amount of $77.11 which the Retreat would nonnally waite off as a
discount to Medicare Part A, equals $3,253.66. The patient ledger reflects that when the
Medicare Part A overpayment to the Retreat was posted on April 20,2006 using posting code 10,
a simultaneous entry using posting code 21 (signifying an allowance reversal) was posted in the
amount of $3,253.66; elimmating the entire balance of the overpaymentfi-omthe patient ledger.
107. On April 27, 2006, a payment of $952.00 fiom Medicaid of Vermont was posted to the
per diem (sei-vice code 11000) line item for DOS 3/21/2006 for Patient 1, ostensibly as payment
for the Medicare Part A deductible that would have been Patient 1 's responsibility i f he were not
also a Medicaid beneficiary, or dual-eligible. On information and belief, these transactions were
posted to DOS 3/21/2006 for Patient I's account by Rose Dietz or another Reheat employee
acting at the dhection of Robert Simpson, Jolm Blaha, Lisa Dixon, and/or Jennifer Broussard's
instructions.
108. The patient ledgers for Patient 2, episodes 12 and 14, along with the RA (remittance
advice) associated with claims made to pay for the sei-vices listed in those ledgers provide &
fiirther example of the Reheat's fraudulent avoidance or concealment of overpayment credits due
and payable to Medicare. On the ledger for Patient 2's episode 14, there is a line item for the
patient's heatment designated as service code 11000 for DOS 10/07/2005 for which the Reheat
imposed a nominal charge of $1,590.00.
109. At that time, Medicare Part A was willing to pay $981.34 for that service. Accordmgly
on November 10, 2005 a payment fi-om Medicare Part A was posted to the line item for this
service and DOS using code 10 in the amount of $981.34. Also on November 10,2005, an item
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was posted to the hue hem for the same service and DOS using code 20, indicating a discormt or
contractual aUowance credit in the amount of $608.66. These postings were proper and correct.
110. Turniirg to the ledger for Patient, 2's episode 12, however, reveals a different set of
transactions. The hue items for seivice code 11000 on DOS 09/26/2005 and 09/27/2005 show
that the Retreat imposed a nominal charge of $1,590.00 for this service and on both DOS. On
October 26, 2005, there are entries-posted using code 10 associated with DOS 09/26/2005 and
09/27/2005 indicating that Medicare Part A paid $3,485.84 and $3485.85, respectively, for these
DOS, indicating that the Reheat was overpaid in the amount of $5009.01 for these DOS. If the
Retreat intended to report or refund the oveipayment to CMS, there would be a posting using
code 11 or code 50, indicating a reversal of payment credit or actual refund, respectively.
111. Instead of either code, however, there is an entry that was also posted on October 26,
2005 using code 21, or reversal of a discount or contractual allowance, in the amount of
$1,895.84 associated with service 11000, DOS 09/26/2005, which exactly offsets the difference
between the Retreat's noniinal charge for that service and DOS and the gross payment it received
from Medicare Part A for that service and DOS.
112. Similarly, there is an entry that was posted on October 26, 2005 using code 21 in the
amount of $1,895.85 associated with service 11000, DOS 09/27/2005, which likewise exactly
offsets the difference between the Retreat's nominal charge for that service and DOS. The net
result of these transactions is that the ledger for this episode erroneously and haudulently shows
a zero balance when it should reflect an overpayment due and payable to CMS in the amount of
$5009.01. On information and belief, this set of fraudulent hansactions was conducted by Rose
Dietz or another Reheat employee acting ptu'suant to Robert Simpson, John Blaha, Lisa Dixon,
and/pr Jennifer Broussard's instmctions.

113. The Reti-eat has also used other methods to fiaudulently conceal the existence of
overpayment credits due and payable to government health cai-e benefit programs. One such
method is and has been utilized when a goveiirment health car-e benefit program discovers that it
has overpaid a claim and executes a recoupment of such overpaid funds,
114. When this occurs, the Retreat's practice is and has been to shift undiscovered
overpayments ftom one patient's ledger to the patient ledger(s) from which a government health
care benefit program wishes to recoup the overpayments it has discovered, thereby retaining the
funds that the government health care benefit progi-am had overpaid on the first patient's claim,
and furthermore concealing the continuing existence of the Retreat's obHgation to repay the
overpayment on the first patient's claim.
115. In addhion, the same method is used to simply transfer overpayments fiom patient
ledgers to an "Unapplied Cash" record using posting code 11, normally reserved for insurer
recoupments of overpayments, effectively concealing the existence of the overpayments fi-om
anyone attemptmg to locate them using the patient ledgers and ensuring that such overpayments
will not be reflected in the Retreat's form CMS-83 8 credit balance reports.
• 116. For example. Patient 3's ledger for episode 2 of 2, covering DOS 6/15/2010 to
7/01/2010, shows that the Retreat's nominal charge for per diem adolescent inpatient care
without schooling (service code 11100) at that time was $2,135.00. Medicaid of Vermont has
determined that the amount it was willing to (and did) pay for such service on a per diem basis at
that time was $768.69, reflected on the ledger by an entry under posting code 10. The posting
code 10 entry of payment is followed immediately by an enhy (entered for the same service on
the same DOS) in the amount of $1,366.31 under posting code 20, signifying an "allowance," or

33

write-off of a discount given to the insurer pursuant to statute, regulation, or contractual
provision.
117, Together the code 10 and 20 entries for each per diem charge add up to the total nominal
charge, thus enabling the Retreat to balance its books according to generally accepted accounting
principles. However, Patient 3's ledger for episode 3 of 3, encompassing DOS 7/02/2010 to
11/09/10, reveals an interesting twist on the previously-legitimate accormting practices of the
Retreat. The nominal charge the Retreat submitted for Patient 3's per diem "residential"
adolescent room and board (11400) was $1,075.00. Accordingly, the Retreat was paid $284.13
by the State of Vermont Department of Mental Health (DMH) using Medicaid funds and posted
using code 10 on July 22, 2010, while another $673.90 was posted using code 20 for a total
amount of $958.03, or a shortfall of $116.97 from the fiill amount necessary to balance the
ledger.
118. Unsurprisingly, then, the next entry on the ledger,'associated with the same service for
the same DOS, Hsts a payment of $116.97 from DMH posted using code 10 on September 21,
2010. Later, on December 16,2010 but under the same service and DOS, there are three entries,
two of which are for $-116.97 and one of which is for $116.97, posted using codes 11, 50,^ and
10, respectively. The code 10 and 11 entries exactly offset each other and are likely there solely
for accounting purposes, while the code 50 amount indicates that DMH, having previously
agreed that it had not paid enough for the per diem when it made the July remittance and
therefore paid an additional $116.97 to the Retreat for that DOS' per diem in September, had
decided in December to recoup the additional amounts it had paid in September. Further down
1

-

•

Posting code 50 is the one posting code that the Retreat unambiguously designates as indicating a rejfimd
that was paid to the listed third-party payer, and indicatesfortherthat an actual check was cut and sent to that thhrdparty payer.

the ledger, there are three very large payments posted on February 5, 2011 under code 10 for the
same service on the same DOS which total $80,493.35.
119. Immediately following the first of these large (over)payments there is an enhy posted on
the same day under code 21 in the amount of $-673.90, reversing the allowance that the Retreat
had originally posted on July 22, 2010. Followmg this enhy, but still associated with the same
service on the same DOS, are several entries also posted on February 5, 2011 under code 11,
ostensibly signifying recoupment by DMH. This is not what actually occuixed for at least some
of these code 11 postings,
120. To begin, the code 11 enhies posted on February 5, 2011 to service code 11400, DOS
07/02/2010, add up to $61,940.37, or $18,552.98 less than the fiill amount of the overpayment
for that service and DOS. Ten days later, on February 15, 2011, posted under a dilferent claim
number but associated with the same service and DOS, there is an enhy posted using code 10 in
the amount.of $401.10 and an enhy posted using code 20 in the amount of $673.90, totaling
$1,075.00, or the fiiil nominally charged amount of the service.
121. On February 16, 2011, posted under the original claim number but still associated with
the same service and DOS, there is an enhy posted using code 65^ in the amoimt of $1,075.00,
signifying that the code 10 and code 20 enhies posted on February 15, 2011 were hansferred to
the original claim for that service and DOS.
122. Finally, on March 31, 2011, there is an entry posted using code 11 to the original claim
for the service and DOS in the amount of $-6932.84. This amount, when deducted fi-om the
ostensibly rernaining overpayment amount brings the total overpayment for that service and DOS

2

•

Posting code 65 is used by the Retreat to indicate a payment that was originally posted ui an erroneous
" ledger line item, then transferred to the correct ledger line item, and is appropriately used for this purpose.
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down to $11,620.14, which when added to the second payment of $401.10 from DMH^ posted on
Februaiy 15, 2011, rises to $12,021.24. When the fact that the sets of fom- offsetting entries in
the amount of $116.97 ended an uneven number of days after this DOS on the DOS of 8/31/2010
but the other claims activity remained the same is taken into account, the ostensible overpayment
credh for service code 11400 on DOS 7/02/2010 reduces to $11,904.27, which is the amount
reflected as a credit due to DMH at the end of the ledger.
123. The problem, however, is that at least three of the code 11 entries posted on Febnrary 5,
2011 adding up to $18,668.05 (one in the amount of $10,428.25, another in the amount of
$8,239.77, and a third in the amount of $0,03) and the code 11 enhy posted on March 31,2011 in
the amount of $6932,84 were not actually refimded to DMH, Instead, the thi-ee code 11 entries
posted on February 5, 2011 reappear in an "Unapplied Cash" ledger as a single entry also posted
on Febnrary 5,2011 using code 15.'*
124. The result of this operation is that even i f the $11,904.27 still reflected as a credit
balance on Patient 3's episode 3 ledger were to be fiiUy refunded to DMH, the Reheat has
nonetheless concealed the existence of an $18,668,05 overpayment hi DMH's favor. In addition,
that amount was posted on the "Unapplied Cash" ledger as an offset to a purported self-pay
payment reversal in the same amount posted using code 16^ some two weeks earlier on January
20, 2011. The amount of $18,668.05 also appears on a Cash Reconciliation Report, Usting the

3
Because DMH pays Medicaid fiinds for these services, the payment from Medicaid in the Ml amount it
was required to pay was required to be accepted by the Retreat as payment in fiill of the claim. See 42 C.F.R. §
447.15.

4
Postmg code 15 is supposed to signify a payment directly from a patient, or a "self-pay" payment.

5
Posting code 16 signifies a reversal of a self-pay payment.

poster as Rose Dietz, the Retreat's cash poster and the patient ID associated with the payment as
number 30444, tlie "patient ID" assigned to the "Unapplied Cash" ledger. This amount exactly
matches the amounflisted as recouped from a set of claims that would otherwise have been paid
on the Medicaid RA issued to the Retreat on Febr-uaiy 21,2011.
125. The cash reconciliation report records for January 20, 2011,, contain a series of
payments fi-om DMH posted on January 20, 2011 using code 10 totaling $18,668.05, but there
are no corresponding code 11 entries for those same claims to indicate that DMH had recouped
overpayments from the clauns the code 10 postings represent. Instead, later in the report records,
there is an enhy posted on January 20, 2011 using code 16 and purportedly representing a
reversal of a self-pay paymentfi-omthe '^Unapplied Cash" ledger in the amount of.$18,668.05.
126. The import of this set of transactions is that when DMH recouped thefixndsit knew it
had oveipaid, it unwittingly assisted tire Retreat's fraudulent activity" by helping it to fiirther
conceal hie existence of overpayments in um-elated ledgers. Fmther, the code 11 enhy m the
amount of $6,932.84 posted on March 31, 2011 reappears as an offsetting amount m Patient 4
through 7's ledgers that was part of a clahn for which DMH recouped overpayments it was aware
of totalmg $6,932.84, an amount that is not coincidentally equally matched by the amount
otherwise inexplicably "reversed" usmg a code 11 posting from Patient 3's ledger on March 31,
2011; the fact that this amount was moved to the other patient's ledger a mere two days before
the date of the RA (April 1, 2011) listing the $6,932.84 recoupment further strengthens the
inference that the Retreat applied overpayments made with respect to one patient to a
recoupment of overpayments made with respect to another.
127. Finally, the printed RA appearing in the Reheat's har'dcopy records conclusively shows
that such an illegitimate juggling of overpayments is in fact what happened: it contams a
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handwritten annotation in Rose Dietz' handwriting sliowing that the recoupment of
overpayments made with respect to Patients 4 through 7's claims was "paid for" by the Retreat
using an overpayment amount transferred from Patient 3's ledger, stating imequivocally that the
amount of $6932.84 had been "took [sic] from o/p [Patient 2]." This annotation also establishes
that these operations were all perfonned by cash poster Rose Dietz acting at the direction of
Robert Simpson, John Blaha, Lisa Dixon, and/or Jennifer Broussard's instmctions.
128. The cmnulative effect of these manipulations is that the Reheat's books reflect an
overpayment credit due to DMH that is at least $25,600.86 less than the trae amount of the
overpayment due and payable to DMH, and therefore to Medicaid. With respect to these two
particular accounting improprieties, it would appear that the Retreat, acting through cash poster
Rose Dietz, has used Patient 3's account as a "slush fund," the purpose of wluch is to use
undiscovered overpayments to eliminate the financial effect on the Retreat when Medicaid
executes a recoupment of overpayments it is aware of
129. The Retreat has also made claims to Medicaid of Vermont for the patient responsibility
portion of dual-eligible Medicare beneficiaries that greatly and fraudulently exceeded the actual
amounts designated by CMS as patient responsibility, and has therefore failed, contrary to law, to
accept Medicare payments and the associated required deductibles and coinsurance payments as
payment in full for the sei-vices for which payment was claimed. In making such claims, the
Retreat has also presented straightforward false claims in an effort to get paid by Medicaid sums
to which it was not entitled and which the United States and the State of Vermont would not
otherwise be required to pay.
130. For example, on the ledger for Patient 8, episode 6, there is a line item for service 11000,
DOS 07/22/2011, for which the Reheat at that time imposed a nominal charge of $2,140.00.

Associated with that line item is a pair of entries, both of which were posted on August 31,2011.
The fust of these, in the amomrt of $806.93, was posted using code 10; the second was in the
amount of $1,333.07, aird was properly posted using code 20. These entries together total
$2,140.00, or the full amorint of the Retreat's nominal charge for service 11000 on DOS
07/22/2011.
131. Turning to the ledger for Patient'8, episode 8, a different pattern once again emerges. To
begin, nothing was paid by Medicai-e Part A for service 11000, DOS 08/29/2011 through
09/25/2011. However, for each DOS in that range, there are three entries corresponding to
service 11000. The Ihst of these to be posted, on June 2,2012, represents payment in the amount
of $1,285.72, was posted using code 11, and indicates that the payer was the Vermont State
Hospital Frrad for the Uninsured, a Medicaid-fimded progi'am of the State of Vermont (VSH).
132. The other set of two entries for service 11000 for each DOS in the above-mentioned
range were posted on June 7, 2011. The first of these entries for each DOS was posted using
code 20, is in the amount of $854.28,' and indicates that the discount or contractual allowance
was'given to Medicare Part A. The second entry was posted using code 61, which is supposed to
indicate an amount that a third-party payer has designated as patient's responsibility; in this case,
however, the code was used to transfer the payment from being designated as VSH-paid to
Medicare-paid.
133. Further, each code 61 entry was in the amount of $1,285,72, indicating that when
Medicare refused to pay for those services on those DOS, the Retreat turned to the Medicaidfunded VSH to get payment for those seivices and DOS, and was able to get paid at a rate that
was $478.79 higher than the 100% Medicare rate for the same service, rather than the amount
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Medicaid would ordinarily have paid.^ Turning to the payments that Medicare Part A did make
for service code 11000, DOS 09/26/2011 thi-ough 11/30/2011, a thh'd pattern emerges. For each
DOS in this range, there are now a total of four entries associated with service 11000.
134. As with the jSrst set of payments in the ledger for Patient 8's episode 8, the
chronologically first-posted item in each set was posted using code 10 on June 2, 2011, and
indicates that the payer was VSH. Bach of these payments was in the amount of $524.70. The
other three items in each set were all posted on June 7,2011. The first of these was posted using
code 10, and signifies a payment from Medicare Part A in the amount of $761.02.'' The second
was posted usmg-code 20, and signifies a discount or contractual allowance in favor of Medicare
Part Aintheamount of $854.28.
135. The final entry in each set was posted using code 61 in the amount of $524.70, which
the Retreat was using in these cases to hansfer the payments of $524.70 fiom VSH it posted on
June 2, 2011 and re-designate them as the patient-responsibility amounts required by. Medicare
Part A rales. Finally for service 11000 on DOS 12/01/2011 through 12/22/2011, Patient 8 had
apparently run out of lifetime reseiTe days (the maximum number of hospital per diem days
Medicare Part A will pay for beyond the first 90 days it is requhed to pay at least part of the
charge for). Accordingly, Medicare Part Apaid nothing for that service on all of the DOS in this
final date range.

6
With ahnost no exceptions, most states' Medicaid programs pay less than Medicare for the same services,
and Vermont's program is not one of the exceptions. See generally Jennifer Lnbell, Medicaid Prhnarv Care Pay:.
The Next SGR?, Amednews.com (May 21,2012), http://ww^v.ama-assn.org/amednews/2012/05/2l/gvll0521.htm.

7
The Retreat's records reflect that these payments were posted usmg code 10 by Rose Dietz on June 7,
2012.

136. The Reheat then looked to the Medicaid-flinded VSH for payment for these DOS, and
the ledger reflects that for each DOS in this final date range, the VSH paid the Reheat $1,285.72.
All but two of these payments were posted on April 30, 2011, all of them were posted using code
10, and all of them are associated with a second enhy posted on the same day using code 20 in
the amount of $854.28, as with the earlier DOS ranges, but this time in favor of VSH instead of
Medicai'c Part A.
137. The anomaly of a Medicaid program paying more for the same services than Medicare
Part A tlttoughout the ledger is partially resolved by looking to the RA for the Medicare Part A
payments made to the Retreat for Patient 8's enthe episode 8 as well as the Payment/Adjustment
Report for June 7, 2012. The RA reveals that CMS imposed a downward adjustment of
$148,410.17 fiom the Retreat's nominal charges of $219,945.96 for the 94 per diem days that
made up Patient 8's episode 8, leaving $71,535.79 that CMS believed represented the full
reasonable value of the service at the per diem rate.
138. The RA also shows that CMS determined that the Medicare Part A payment would be
fiirther reduced by $21,508.00 to account for the required patient responsibility portion of the
remaining chai-ges, for a net payment of $50,027.81. Turning to the Payment/Adjustment Report
for June 7, 2012, the mystery of why Medicaid would pay more for a service than Medicare Part
A does is fully resolved: on June 7,2011, three postings related to this paiticulai- RA were posted
to Patient 8's ledger for episode 8.
139. The first of these was posted using code 10 and was in the amount actually paid by
Medicare A for the claim, or $50,027.81. The second of these was posted using code 20, and
shows a discoimt or allowance credit in favor of Medicare Part A in the amount of $91,970.20, or
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a foil $56,439.97 less than the amount that the RA indicated should have been written off as a
discount or allowance credit in favor of Medicai'e Part A.
140. The third postmg was posted usmg code 61, which designates the amount that is
supposed to be the patient's responsibility, and was in the amount of $70,829.81. Here again the
Retreat's records diverge fiom the RA, as the RA indicated that only $21,508.00 was to be
designated as patient responsibility. The patient resporrsibility amount listed in the Retreat's
records exceeds the amount CMS designated on its RA as patient responsibility by $49,321.89.
141. Notwithstanding its legal obligation to submit only claims for wliich documentation
exists, the Retreat submitted clairns to VSH, a Medicaid-fijnded program, purportedly for this
dual-eligible patient's patient responsibility amount as designated by Medicar-e Part A, but in the
amount of $70,829.81 rather than in the amoimt of $21,508,00 as the patient responsibility for
these DOS was determined to be by CMS, This resulted in an overpayment fi'om VSH in the
amount of $49,321.89.
142. The Reheat's record of submission of this claim to VSH, contained in the cash
reconciliation report documents for June 2, 2012. Because 100% of the reasonable value of the
services paid for by Medicare Part A was determined by CMS to be $71,535.79, but the Retreat
actually received a total of $120,857.62, the total overpayment the Reheat received for this one
patient's eight episode alone amounts to $49,321.83. The cash reconciliation report documents
for June 2, 2012 show that Rose Dietz performed the transactions described in this paragraph
acting pursuant to Robert Simpson, John Blaha, Lisa Dixon, and/or Jennifer Broussard's
insti-uctions.
143. h i an instance involving the White Mountain Veterans Administration Medical Center
(VA), the Retreat has submitted bills for "ad hoc" payment, or payment when there is not a pre-

existing contract for sei-vices, to tiie VA, for wliich the Retreat agreed to a flat rate of $1,000,00
per diem for room and board excluding physician's charges, but which the VA inadvertently paid
at a rate of $1,767.20 per diem for room and board in addition to paying at a rate of 74% to 94%
of the Retreat's nominal charge for additional services (i,e., physician's charges, medical
supphes, nurshig care, etc.).
144. In total, the room and board for Patient 9's episode 2, spanning DOS 06/15/2009 to
06/22/2009, the Reheat nominally charged $1,880.00 for room and board for seven days (the
patient was discharged on the eighth day, so there was no chai-ge for room and board), plus the
following: $209.00 in physician's charges for DOS 06/15/2009; $437.67 in physician's and other
char-ges for DOS 06/16/2009; $195.53 in physician's and other charges for DOS 06/17/2009;
$197.19. in physician's and other-chai-ges for DOS 06/18/2009; $396.56 in physician's and other
char-ges for DOS 06/19/2009; no additional charges beyond room and board for DOS 06/20/2009
and 06/21/2009; and $130.00 mpliysician's charges for discharge care on DOS 06/22/2009, for a
total nominal charge for the additional services in the amount of $1,565.95.
145. The ledger, the attached cash reconciliation report document, and the follow-up notes
report for tliis patient and episode show that the Retreat was paid, m addition to 94% of its
nominal charges (with one exception for DOS 06/15/2009, which was paid at only 74%) for
services beyond room and board, 94% of its nominal charge for room and board, or $767.20
more for each DOS than the Retreat had agreed to accept as payment m full for room and board
exclusive of physician's and other miscellaneous charges.
146. In sum, then, on December 30, 2009, the Retreat received payment ftom the VA in the
amount of $155.51 for the physician's charges for DOS 06/15/2009, $1,275.53 for the
physician's and other miscellaneous charges for DOS 06/16/2009 through 06/22/2009, and
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$12,370.40 for room and board for tire eirtire DOS range encompassed by Patient 9's episode 2,
for a total of $13,801.44. The $12,370.40 for room and board alone also represents 94% of tbe
Retreat's nominal charge of $1,880.00 per day for seven days.
147. Even assuming that it was proper for the VA to pay between 74% and 94% of the
Retreat's nominal char-ges for the services it- rendered besides room and board, because the
Reheat had agreed by contract to charge only $1,000.00 per day for room and board to this
particular patient, the payment of $13,801.44 it received from the VArepresents an overpayment
due and payable to the VA in the amount of $5,370,40.
148. Given that tire Retreat's contract rates for veterans for whom it has a preexisting
contract amoruit to between 36% and 55% of the Retreat's nominal charge, it is doubtful that the
VA meant to pay 74% of the Retreat's nominal charge for physician's services on DOS
06/15/2009, or 94% of the Retreat's nominal charge for services besides room and board on the
other seven DOS encompassed by Patient 9's episode 2. Accordmgly, the overpayment for
Patient 9, episode 2 should be adjusted upward by at least $569.77, which is the difference
between 55% of the Retreat's nominal charges for all services beyond room and board and the
amoimt it actually received from the VA for those services, for a total oveipayment stemming
fi'om the payment posted on December 30, 2009 of $5,940.17.
149. In addition, the Retreat received a second payment from the VA for the same seivices
and DOS that was posted on January 5, 2010 totaling $1,196.00. This amount represented the
full amount of the nominal charges billed by the Retreat for physician's services only (i.e.,
exclusive of other miscellaneous charges and of charges for room and board) for all DOS in
Patient 9's episode 2. True to form. Patient 9's episode 2 ledger reflects posting of these

payments to each physician's charge in the ledger using code 10 on January 5, 2010, followed
inrmediately by an offsetting entry posted the same day using code 21.
150. The entire amount of the January 5, 2010 payment was an overpayment, as the Retreat
had- already been paid more than it should have been for those services with the December 30,
2009 VA payment. The Payment/Adjustment report foilher docmnents that the posting and
simultaneous concealment of the January 5, 2010 overpayment ftom the VA was performed by
Rose Dietz.

On information and belief, Rose Dietz also perfonned the other transactions

described in this paragraph acting pursuant to Robert Simpson, Jolm Blaha, Lisa Dixon, and/or
Jennifer Broussard's instructions.
151. As a fiirther example involvmg Medicare Part A and a commercial insm-ance canier that
should have been and apparently was eventually billed as the primary payer. Patient lO's episode
3 ledger is instructive. There, Medicare Part A apparently originally would have paid $740.00
for per diem hospital inpatient services (service code 11000) for DOS 04/18/2005 for which the
Retreat clahned a nominal charge of $1590.00, resulting in an entry posted on May 11, 2005
using code 20 (discount or allowance credh in favor of the payer) in the amount of $850.00.
152. On the same day, an entry was posted in tire amount of $912.00 using code 61, which
normally designates an amount the Retreat has determined is the patient's responsibihty, but in
this case indicates a payment transferredfi-omanother payer. There is also an enhy posted on the
same day using code 11, indicating a reversal of an insurer payment, m the amount of $172.00,
which brings the "patient responsibility" amount just mentioned do-wn to the $740.00 that
Medicare Part A would have paid were it the primary insurer. There is also an entry posted usmg
code 10 on August 23, 2005 in the amount of $912.00 fi-om a commercial insur-ance carrier,
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which was then offset against the original code 61 entry for service code 11000 on DOS
04/18/2005.
153. Finally, there are two entries associated with service code 11000 on DOS 04/18/2005
that exactly offset each other, were posted on July 13, 2005 using code 10 and code 21,
respectively, and are in the amount of $6,099.95. This very large overpayment was made by
Medicare Part A, and the presence of the code 21 (reversal of a discount or allowance credit)
means that the Retreat failed to report the existence of the overpayment and pocketed the cash
instead. On infortnation and behef. Rose Dietz performed the transactions discussed in this
paragraph acting pursuant to Robert Simpson, John Blaha, Lisa Dixon, and/or Jeimifer
Broussard's instructions.
154. Also on July 13, 2005, a number of ofher oveipayments were entered using posting code
10 and simultaneously concealed by entering an offsetting allowance reversal using code 21.
These entries appear on ledgers for: Patient 11, episode 6; Patient 12, episode 3; Patient 13,
episode 3; and Patient 14, episode 2. In all four cases, the patient's deductibles of the episode
had already been exhausted (or nearly so) prior to the ledger entries in question.
155. On the one ledger that did involve an as-yet unpaid deductible, the ledger for Patient 12,
episode 3, the enhies posted using code 61, indicating amounts that Medicare Part A considers patient responsibility) for service code 11000 on the first two DOS add up to $912,00, or the
amount of .the 2005 Medicare Part A deductible for the first 60 days of an episode of
hospitalization. In all four cases, the nominal charge the Reheat imposed for per diem hospital
care (service code 11000) was at that time $1,590.00. In three of the four cases, each set of
enhies for service code 11000 on any given DOS begins witii an enhy posted on May 11, 2005,
while in the fourth (Patient 14's) case, the same set of entries was posted on June 8,2005.

156. In all four cases, the first entry was posted using code 20, indicating a discount or
allowance credit in favor of Medicare Part A, in the amount of $850.00, while the second was
posted using code 10, indicating receipt of a payment fiom Medicai'e Pait A, in the amount of
$740.00 (in the case of the first two DOS on the ledger for Patient 12, episode 6, these amounts
were $0 and $568.00, respectively, or the difference between the fiill reasonable value of the
service according to Medicare Part A and the amount of the patient's deductible remaining to be
paid for that week, up to the full Medicare amount).
157. In all fom' cases, each service code 11000 for each DOS also has two more entries
associated with it, both of which were posted on July 13, 2005. These entries, like the entries
discussed in the preceduig paragraph, exactly otfset each other and were posted as a negative
amount using code 21 (which normally indicates a reversal of a discount or allowance credit, but
here has been used to balance away an overpayment without achially refimding or crediting the,
overpayment to Medicai'e) and a positive amount using code 10 (indicating receipt of a payment
by the Retreat).
158. "For Patient 11, episode 6, these offsetting entries represent overpayments concealed by
the Reheat in the amount of $3,260.70. For Patient 12, episode 3, these offsetting enhies
represent overpayments concealed by the Retreat in the amount of $4,975.46. For Patient 13,
episode 3, these offsetting entries represent overpayments concealed by the Reheat in the amount
of $3,250.26. Finally, for Patient 14, episode 2, these offsetting entries represent overpayments
concealed by the Retreat hi the amount of $2,672.74. In total, the ledgers for these four patients'
single episodes involving DOS in a Hraited range in April or May of 2005 contain evidence of
overpayments received and concealed by the Retreat in the amount of $14,159.16 that have been
(and remain) due and payable to Medicare Part A.
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159. As an example of the Retreat's pattern or practice of knowingly creating or using false
records or statements so as to avoid or decrease obligations to government health care benefit
programs that serves to demonstrate the Retreat's intent to defi-aud, there is the ledger for Patient
15, episode 2. For service code 11100 (signifying adolescent or child hospital stay per diem
services) on DOS 03/01/2008, the Retreat at thattimeimposed a nominal charge of $1,875.00.
160. On May 19, 2008, the Retreat posted using code 10 a payment in the amount of
$1,875.00 it had received for that service and DOS fi-om the Massachusetts Behavioral Health
Partnership (MBHP), a Medicaid program created and administered by the State of
Massachusetts. This was an unusual amount in that it was for the fiill nominal charge hnposed
by the Reheat; ordinarily. Medicaid does not pay the full nominal charge for medical services.
161. On June 20, 2008, the Retreat posted a second payment for this service and DOS from
MBHP using code 10 in the amount of $600.00, which is hnmediately followed in the ledger by
an enhy posted using code 20, mdicating a discount or allowance credh in favor of the payer, hi
the amount of $1,275.00. Then, on October 6, 2009, the Retreat received and posted to this
service and DOS a payment fi'om MBHP in the amount of $103,125.00, an amount that was
obviously far in excess of the chai-ge to which it was applied.
162. No fiirther activity occurred in this patient and episode's account until eight months later
on June 25, 2010, when MBHP took back $105,000.00 after discovering the May 19, 2008 and
October 6, 2009 overpayments. Rather than report these overpayments to CMS as soon as it was
awai-e of them, which could not have been any later than June 20, 2008, the Retreat, on October
6, 2009, also posted an enhy to tiie same service and DOS using code 21, normally used to
indicate a reversal of a discount or allowance credh previously granted to a payer, m the amount

of $105,000.00, effectively concealing the existence of the May 19, 2008 and October 6, 2009
overpayments from anyone rising only ledger balances to check for overpayments.
163. Further, the Payment/Adjustment Report for October 6, 2009, shows that the code 21
entry used to conceal the existence of this massive overpayment was posted by Rose Dietz. In
addition, the cash reconciliation report documents for October 6, 2009 show that Rose Dietz
entered 55 individual postings referxing to Patient 15's episode 2 ledger using code 11 in the
amount of $103,125.00.
164. Under normal circumstances, use of code 11 would indicate that the Retreat had
tendered a refund to the payer, here MBHP, but that is not what happened here. Instead, the
Retreat entered these amounts on the patient ledger using code 21, which would and did have the
effect of removing them ffom the ledger balance in such a way as to not result in a credit to the
payer's account being entered; MBHP only discovered and recouped these amounts due to its
own efforts, and not due to any attempt by the Retreat to comply with its obligation to report and
promptly repay any overpayments it becomes aware of
165. A further example of the Retreat's practice of knowingly concealing overpayments from
government health care benefit programs involving Medicaid can be foimd on a series of patient
ledgers. In this series of ledgers, there is evident a pattern of posting large overpayments using
posting code 10 ur the first DOS entries for the per diem service charge (11000, 11100, or 11400,
dependmg on the age and residency status of the patient) that ai'e immediately removedfiromthe
ledger balance by the simultaneous entry of an amount that exactly offsets the code 10 entry
posted using code 21, which indicates reversal of a discount or allowance credit and ordinarily
should only be associated with a code 20 posting.
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166. These ledgers all contain such a pair of code 10 - code 21 entries in the first entry for
the per diem seivice charge on the first-DOS of the episode they represent, They include ledgers
for: Patient 17, episode 3; Patient 18, episode 9; Patient 19, episode 16; Patient 20, episode 4;
Patient 21, episode 26; Patient 22, episodes 38, 40, and 42; Patient 23, episodes 2 and 4; Patient
24, episodes 9, 10, and 12; Patient 25, episode 3; Patient 26, episode 6; Patient 27, episode 3;
Patient 28, episode 2; and Patient 29, episode 7. Each of these pans of code 10 - code 21 entiles
represents a pmposefiil concealment of fiinds overpaid to the Retreat by Vermont Medicaid
payers.
167. With respect to Medicaid of Nebraska, the ledger for Patient 30, episode 5.shows a
similar pattern to the aforementioned examples. For DOS 2/28/2011, service code 11000
(signifying per diem mpatient hospital charges for adults), the nominal charge was $2,140.00,
Associated with this DOS and seivice code is a code 10 entry (indicating a payment received
fi-om a payer) in the amount of $401,10 posted on 08/08/2011, a code 20 entry (indicating an
allowance or discount in favor of the payer) in the amount of $936.00 posted on the same day,
and a code 20 entry m the amount of $802.90 posted on 08/28/2011.
168. These amounts total $2,140,00, the fiill amount of the nominal charge, and thus
coristituted receipt of payment in full fi-om Nebraska Medicaid. That said, there are two more
significant entries for DOS 02/28/2011, service code 11000 for this patient: a code 10 enfi-y in the
amoimt of $833.47 posted on 03/30/2012, indicative of receipt of a duplicate or erroneous
payment, and thus of an overpayment, and a simultaneously posted code 21 entiy (which only is
appropriately used to reverse a discount, not a payment) in the same amount, or $833.47. This
pattern is repeated throughout the ledger for this patient and episode.

169. In addition, from th,e attaclied contract for services and remittance advice, it is clear that
Nebraska Medicaid did not contemplate paying more than $476.10 per diem for both inpatient
care and educational services. It is also apparent fi'om the accompanying reports that Rose Dietz
entered both the overpayments and the accompanying "allowance reversals" concealing those
overpayments.

On information and belief, this was done w t h the knowledge and at the

insistence of Robert Simpson, John Blaha, Lisa Dixon and/or Jennifer Broussard. The total
amount of the overpayments concealed on this patient and episode ledger alone amoimts to
$38,338.72,
170.

An example of the Retreat'sfi-audulentconcealment of overpayments received firom

Medicaid of Connecticut can be found in the ledger for Patient 31, episode 31. For DOS
08/18/2006, service code 11400 (signifying per diem hospitalization charges for children and/or
adolescents), there was a nommal cha'ge of $1537.53. Associated with this DOS and service
code are an entry in the amount of $333.72 posted using code 10 (indicating a payment firom
Medicaid of Coimecticut) and an entry m the amount of 1,203.81 posted using code 20
(indicating an allowance or discount in favor of Medicaid of Connecticut), both posted on
02/16/2007.
171. These amounts add up to the firll amount of the nominal charge, or $1,537.53, and thus
constituted payment in full fi-om Medicaid of Connecticut for this DOS and service code.
However, there is an additional entry in the amount of $333.72 posted on 02/16/2007 using code
10, which here indicates a duplicate payment for the same DOS and service code fi-om Medicaid
of Coimecticut. Immediately below this entry is an entry in the amount of $333.72 posted using
code 21 (normally indicating a reversal of a discount previously granted to a payer) on
11/30/2007, effectively concealing the existence of an oveipayment (due to dupUcate payments
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received) due 'and payable to Medicaid of Connecticut. On infonnation and belief, tliis amount
was posted by Rose Dietz with the knowledge and at the instance of Robert Simpson, John
Blaha, Lisa Dixon, and/or Jennifer Broussard,
172.

An example of the Retreat's fraudulent concealment of overpayments received fiom

Tricare, a federal government health care benefit program, can be found in the ledger for Patient
32, episode 6, For DOS 04/21/2005, seivice code 11100 (signifying per.diem hospitalization
charges for adolescents),, there was a nominal charge in the amount of $1,695.00. Associated
with this service code and DOS are an entry in the amount of $614.58 posted using code 10 on
06/27/2005 and a simultaneous entry in the amount of $1080.42 posted usmg code 20 on the
same date.
173. These amounts add up to the fiih amount of the nominal charge, and thus should have
constituted payment in full fiom Tricare to the Reheat for this DOS and service code. However,
there is an additional payment fiom Trieare recorded in the amount of $7,374,96, posted using
code 10 on 07/13/2005, Nearly two years later, there is another entry for this DOS and seivice
code, posted on 6/02/2007 using code 21 in the amount of $7374,96, the exact amount of the
overpayment from Tricare, This entry, on information and belief, was posted with the knowledge
and at the instance of Robert Simpson; John Blaha, Lisa Dixon, and/or Jennifer Broussard by
Rose Dietz, and was furthermore posted in a purposefiil attempt to conceal the existence of tiie
overpayment due Tricare.
174. On information and belief, each and every form CMS-838 (the quarterly credh balance
reports the Retreat is required to submit to CMS through the CMS carrier or fiscal inteimediary)
submitted by the Retreat fi'om 2003 to the present time has omitted, with knowledge and intent to
defiaud, overpayments due and payable to government health car-e benefit plan payers. Each

such form CMS-838 contains a section that requkes the preparer to certify that the infoi-mation
contained in the form is true and complete to the best of the certifying person's knowledge.
175. On further information and belief, each such certifrcahon was signed by Robert
Simpson, John Blaha, Lisa Dixon, or Jemrifer Broussard, with knowledge of its falsify and with
an intent to conceal the existence of overpaymeirts due and payable to government health care
benefit plan payers. Submission of accurate and complete form CMS-83 8's on a quarterly basis
is a condition of payment of Medicare and Medicaid reimbursements.
176. The Reheat is also required to prepare an annual cost report for submission to its CMSconhacted carrier or fiscal intermediary that reflects the true costs of delivering services to
beneficiaries of government health care benefit plans. This report, like form CMS-838, requires
the preparer to cer tify that the information contained in it is true and complete, to the best of tire
preparer's knowledge.
177. Because the Retreat has a policy or practice of retaining overpayments from commercial
insurers, self-pay patients, and government health care benefit plans, the allowances (code 20
entries) that remain falsely reflect that the Retreat gave larger discounts for seivices rendered to
government health care benefit plan beneficiaries than it actually did. As a result, each and every
cost report submitted to CMS horn 2003 to the present time through the Retreat's carrier and/or
fiscal inteimediary reflected higher um'eimbursed costs of care than it actually incurred. On
information and belief, these reports were prepared with knowledge of or reckless disregai'd for
theh falsity and certified, falsely, as accurate and complete by Robert Simpson, John Blaha, Lisa
Dixon, and/or Jennifer Broussard. Submission of accui-ate and complete annual cost reports to
CMS is a condition of payment of Medicare and Medicaid reimbursements.
R Damages
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178. The United States and the States of Vermont, Massachusetts, Comrecticut, andNebrasIca
were damaged as a result of the conduct of the Retreat in submitting or causing to be submitted
false or fraudulent claims, statements, records, and claims for payment under Parts A and B of
Medicare, under the State Medicaid programs of each aforementioned State, and under Tricare or
other VA programs, as described in this Complaint.
179. The Retreat has profited unlawftilly from the payment and retention of reimbursements
to which, it was not legally entitled.
180. In each of the years 2003 through 2012, the Retreat has knowingly or with reckless
disregard for the true state of affairs fraudulently concealed the existence of oveipayments due
and payable to Medicare Parts A and B totaling up to $3,549,706.9 L
181. In each of the years 2003 through 2012, the Retreat has knowingly or with reckless
disregard for the true state of affairsfi-audulentlyconcealed the existence of oveipayments due
and payable to various State Medicaid programs (including those of Vennont, Massachusetts,
Connecticut, and Nebraska) totaling up to $7,474,929.02.
182. In each of the years 2003 through 2012, the Retreat has knowingly or with reckless
disregard for the true state of affairsfraudulentlyconcealed the existence of overpayments due
and payable to Champus, Tricai'e, and/or other VA health care benefit plans totaling up to
$101,555.35,
183.In each of the years 2003 through 2012, the R&treat has knowingly or with reckless
disregard for the true state of affairs fraudulently concealed the existence of oveipayments'due
and payable to government health care benefit plans totaling up to $11,126,191,28.

V. CLAIMS FOR RELIEF
COUNT ONE
184. Relator realleges paragraphs 1 thi-ough 183 and incorporates them by reference as i f
fully set forth herein.
185.In violation of 31 U.S.C. § 3729(a)(1)(A) (2009) (formerly 31 U.S.C. § 3729(a)(1)), the
Retreat knowingly or with reckless disregard or deliberate ignorairce of their truth or falsity
presented or caused to be presented false or fraudulent claims for payment or approval to the
United States, includmg duplicate claims for the same ser-vices, claims that represented
reimbursements that should have been offset and refunded to the United States as oveipayments,
false orftaudulentform CMS-83 8's, and false or fraudulent annual cost reports.
186. By vh-tue of these false or fraudulent claims on the part of the Retreat, the United States
suffered millions of dollars in damages and therefore is entitled to multiple damages under the
False Claims Act, as determined at trial, plus a civil penalty of between $5,500,00 and
$11,000,00 for each violation,
COUNTTWO
187. Relator realleges paragraphs 1 through 186 aird incorporates them by reference as i f
fully set forth herein.

.

•

188. h i violation of 31 U.S.C. § 3729(a)(1)(B) (2009) (forraerly 31 U.S.C. § 3729(a)(2)), the
Retreat knowingly or acting with reckless disregard or deliberate ignorance of their truth or
falsity made; used, or caused to be made or used false records or statements, uicludmg false
certifications and representations by the Retreat upon submission or resubmission of false claims
for reimbursements under Parts A and B of Medicare, Medicaid, Tricare, and other government
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health care benefit programs, for the purpose of obtaining payment or approval of false or.
fraudulent claims fi'om the United States,
- 189. By virtue of using or making or causing to be made or used false records or statements,
the Retreat caused the United States to suffer millions of dollars in damages. The United States
is therefore entitled to treble damages under the False Claims Act, as determined at trial, plus a
civil penaltj' of $5,500.00 to $ 11,000.00 for each violation.
COUNT THREE
190.Relator realleges paragraphs 1 through 189 and incorporates them by reference as i f
fully set forth herein,
191.In.violation of 31 U.S.C. § 3729(a)(1)(G) (2009) (formerly 31 U.S.C. § 3729(a)(7)), the
Retreat knowingly or acting with reckless disregard or deliberate ignorance of thek truth or
falsity made, used, or caused to be made or used false records or false statements, including false
certifications by the Retreat in submitting claims, with the purpose of concealing, avoiding, or
decreasing an obligation to pay or transmit money or property to the United States.
192. By virtue of using, making, or causing to be made or used false records or false
statements, the Retreat caused the United States to suffer milhons of dollars in damages. The
United States is therefore entitled to heble damages under the False Claims Act, as determined at
trial, plus a civil penalty of $5,500.00 to $11,000 for each violation.
PRAYER FOR RELIEF
WHEREFORE, Relator Thomas Joseph respectfiilly requests, on behalf of the United States, that
judgment be entered in his favor against the Defendant Retreat as follows:
1. On the first, second, and tlhrd causes of action under the False Claims Act for the amount
of the United States' damages,ti-ebledas required by law, pre-judgment interest, such

civil penalties as are permitted by law, costs, expenses, and reasonable attorney's fees,
together with such further relief as justice may require.
2. The United States requests that Defendant be ordered to cease and desist from submitting
false claims and to comply fully with the statutes and regulations of the United States and
the States of Vermont, Massachusetts, Connecticut, and Nebraska regarding the payment
for and the accounting, billing, and overpayment reporting practices in connection with
reimbursements paid pursuant to federally funded government health care benefit plans
and programs.
3. Relator Thomas Joseph requests that he be awarded the maximxmr amount pennitted
pursuant to 31 U.S.C. § 3730(d).
4. Relator Thomas Joseph requests that he be awarded all costs, including court costs, expert
fees, investigative expenses, and attorney's fees incurred by Relator as a result of his
prosecution of this action.
5. Relator Thomas Joseph requests that he and the United States, as well as the States of
Vermont, Massachusetts, Connecticut, and Nebraska be granted all other relief that the
Court deems appropriate and in the interest of justice.
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JURY TRIAL DEMANDED
Relator hereby demands a jmy trial on all counts.

Dated: April 12, 2013

Thomas Joseph, Relator, by and through
his attorney,

Michael A. Lesser, Esq.
BBO#63n28
Susan M . Uhrich, Esq.
BBO#676649
THORNTON &NAUMES, LLP
100 Summer Street, Suite 3000
Boston, MA 02110
(617) 720-1333
mlesser@tenlaw.com

CERTIFICATE OF SERVICE
I certify tliat, pursuant to tlie requirements of the United States False Claims Act, 31 U.S.C. §
3730(b)(2), and Fed. R, Civ. R 4(d)(4), true and correct copies of the foregoing. Complaint and its
accompanying Disclosure were served on April , 2013 by personal delivery and/or certified
mail, return receipt requested, on the following individuals:
Eric Holder
United States Attorney General
U.S. Department of Justice
10th & Constitution Avenues, N.W.
Washington, D.C. 20530
Tristram J. Coffin
Attn: James Gelber
United States Attorney for the District of Vermont
United States Courthouse and Federal Building
RO. Box 570
I I Elmwood Avenue, Third Floor
Burlington, VT 05402-0570

Michael A Lesser, Esq.
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