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Abstract

This paper deals with the causes behind policy divergence concerning non-product
related production and process methods (nprPPMs), specifically Canada’s preference for
voluntary labeling regimes and the European Union’s (EU) preference for mandatory
labeling regimes. The causes behind this divergence are explored in three case studies:
labels for genetically modified foods, animal welfare labels, and ecolabeling. Particular
attention is paid to the differing approaches to risk analysis (RAF), namely that Canada
employs a scientific-based approach to this framework, while the EU more often employs
a social-based approach. While it has been common for many academics to attribute these
diverging approaches to differences in consumer preferences and civic interests, this
paper argues that these explanations do not fully account for these policy outcomes, as
demonstrated by the similarities in consumer preferences and civic movements in these
regions. Instead, diverging regulatory approaches are caused by systematic institutional
differences.

This paper then focuses on reconciling trade barriers caused by diverging regulatory
approaches using methods of policy coordination, specifically mutual recognition
agreements as a bilateral approach and policy harmonization as a multilateral approach.
In regards to policy harmonization, relevant international agreements and organizations
pertaining to nprPPM labeling regulations are discussed, most notably relevant WTO
rules. This paper concludes that bilateral efforts to reduce the negative trade effects
caused by the three case studies will be extremely difficult to resolve due to the fact that
Canada and the EU are engaged in a regulatory competition between global powers for
the dominance of either a science-based, or social based approach to RAF. This
competition has resulted in vague international rules, which are therefore incapable of
facilitating policy harmonization at the multilateral level. This paper will conclude that
Canada and the EU are unlikely able to reconcile trade barriers caused by at least of the
two case studies discussed here, GM food labels and animal welfare labels.
Recommendations are made for bilateral and multilateral efforts to prevent further trade
barriers caused by future nprPPM regulations.
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Chapter One: Introduction

Economic relations between the European Union (EU) and Canada are
characterized by strong two-way trade flows as a result of a long tradition of economic
cooperation and compatibility. The EU is Canada's second largest trading partner with
trade in goods and services accounting for over $83 billion CAD in 2007, as figures have
been increasing every year.! For years, Canada has attempted to diversify its trade
portfolio, which relies heavily on the United States. In the past ten years, trade figures
with Canada’s other partners have increased significantly, while the United States’
percentage share of trade has decreased. Dollar figures have remained steady between
Canada and the EU, and tariff barriers have been drastically reduced since the inception
of the international trading system. However, overall trade between the EU and Canada,
as a percentage share of total trade, has not increased as quickly as trade with Canada’s
other trading partners.? Partial explanations for this stagnation have been attributed to
regulatory trade barriers, which have been repeatedly stressed by both Canadian and
European policy leaders as the main obstacles to a deepening trade relationship. This
thesis will focus on the relevance of regulatory barriers in the EU-Canada trade
relationship, in particular as to why they exist and if they can be reconciled.

During the 2003 Canada-EU summit, leaders committed to make strong efforts
towards the coordination of future regulations and toward the development of a voluntary
framework for Canada-EU regulatory cooperation. The Trade and Investment

Enhancement Agreement (TIEA) framework provides development of a voluntary

! Please see Appendix: Chart 1
? Please see Appendix: Chart 2



mechanism for regulatory cooperation. This mechanism resulted in the adoption of the
Framework for Regulatory Cooperation, which aims to facilitate exchanges between
regulators trying to reduce bilateral barriers to trade. The two partners have continuously
stressed the importance of resolving these barriers in both bilateral and a multilateral
settings, particularly within WTO Doha Round negotiations. However, regulatory
barriers are a unique type of non-tariff barrier in trade relations, which embody a political
entity’s values and moral preferences, political approaches, and economic objectives.
Because of the highly politicized and localized nature of these types of regulations, they
are much more difficult to resolve than traditional tariffs if regulatory approaches and
objectives are in conflict with each other. Consumer interests rather than traditional
producer protectionist interests are leading to new types of social and commercial
regulations. My thesis will specifically focus on labeling regulations of production and
process methods (PPMs), specifically non-product related process and production
methods (nprPPMs), which have become an increasingly contentious trade barrier

between Europe and North America.

Thesis Statement

My thesis will focus on why Canadian and EU have established different types of
labeling schemes for certain nprPPMs, while the same type of labeling scheme for others,
using GM food labels, farm animal welfare labels and ecolabels as case studies. I will
argue that policy differences exist not because of fundamental differences between the
preferences of consumers in the EU and Canada, as some scholars have argued, but
because of their diverging policy approaches towards PPMs. Using regulatory theory, [

will argue that these diverging approaches are caused by the differing institutional



structures in Canada and the EU. Regulatory outcomes in the EU are affected by the
influence of civic interest groups, especially when these groups are able to capitalize
consumer/voter demands, which in turn increases their lobbying power over the
institutions of the EU. This influence can be attributed to the multi-level governing
structure of the EU. Canada, however, has a more centralized governing structure, which
is more closed off to the influence from civic interest groups and therefore economic
concerns often take precedence over consumer/voter concerns. Because nprPPM labeling
schemes affect market access for producers, thereby acting as trade barriers, my thesis
will then focus on whether these diverging policy approaches can be reconciled either a
bilaterally or multilaterally. Using policy coordination theory, I will argue that Canada
and the EU’s diverging regulatory approaches have caused these two partners to be
engaged in a regulatory competition with each other. Because of this competition, trade
barriers caused by these types of labeling schemes will be difficult to reconcile.

The next chapter will briefly define non-product related production and process
methods and discuss how these types of regulations, particularly labeling regimes, act as
trade barriers. Chapter three will lay the foundation for a theoretical framework, and
explain the theories that will be used in my thesis, such as Risk Analysis Framework,
regulatory theory, and policy convergence theory. Chapter four will provide an overview
of labeling legislation in both Canada and the EU for GM foods, animal welfare and
ecolabels as well as explain the motivations and objectives behind these types of
regulations, in particular the motivations behind choosing a voluntary or mandatory label.
Chapter five will then explore why Canada and the EU have diverging policy approaches

to GM Foods and animal welfare by comparing the differences between the two



regulatory systems. To further prove that diverging policies are caused by systemic
differences, rather than by consumers themselves, I will then compare civic interests and
civic movements in both Canada and the EU to demonstrate the similarities between
these interests and movements. Chapter five will then discuss whether or not these types
of trade barriers can be reconciled either through mutual recognition agreements, or
through multilateral harmonization. I will explore whether or not international
agreements and organizations, which are relevant to the case studies discussed below, in
particular WTO rules, are able to encourage policy coordination, and thus reduce trade
barriers caused by regulation. In chapter seven, I will then conclude that current
international rules are not equipped to handle these types of barriers and disagreements
over current nprPPM labeling regimes, and because of this, I will recommend changes
that need to be made to the international trade regime and towards bilateral efforts in

order to avoid future regulatory barriers caused by newer nprPPM labeling regimes.



Chapter Two: NPRPPM Labeling Regimes as Regulatory
Barriers

Production and Process Methods (PPMs) are the way in which products are
manufactured, produced and processed and PPM standards regulate how goods must be
produced. A PPM can affect the characteristics of a product so that the final product itself
may have an impact when consumed or used. This impact could potentially affect the
safety or health of humans, animals or plants when the product is consumed and is thus
the impetus for regulation. Alternatively, a non-product related Production and Process
Method (nprPPM) is a PPM that also has an impact during the production, harvesting or
extracting stage but it does not have an impact on the final end use of the product. The
impetus for the establishment of standards based on nprPPM comes primarily from
consumer demand, based upon political and ethical grounds. These types of standards
often reflect consumer concerns over the effects production processes might have on their
personal health and safety, the well-being of animals, or negative effects on the
environment, but only during the production process. Examples of such nprPPM
standards that will be used as case studies are regulations for Genetically Modified® food
(GM foods), the environment, and animal welfare.

The EU and Canada have established either voluntary or mandatory regulations
for producers to abide by that reflect the desires of consumers. However, concerns exist

among producers with respect to additional costs that they will be burdened with, as a

3 1t is ambiguous as to whether a GMO is a characteristic of the final product or of the production process.
In some cases, the final processed food may not contain traces of GM traits even though the production
process may have involved genetic modification, for example canola oil. However, consumers still object
to the production process methods because it originated from a GM plant.



result of regulations that demand higher quality production processes forced upon them,
either through government-mandated requirements or through the marketplace. This may
make it difficult for domestic producers to compete on cost and price with third countries
exporting products that are not required to abide by these types of production and process
regulations. To compensate for these competitive pressures faced by producers in an
increasingly globalized market, where regulatory obligations, or requirements, are
extremely divergent, policymakers have a plethora of instruments at their disposal to help
domestic producers stay competitive under higher standards of production, such as trade
bans or restrictions, trade sanctions, countervailing duties and border tax adjustments. In
recent years, it has become commonplace to use labeling as an instrument to
communicate with consumers about the exact nature and characterization of the
production process, which enables the consumer to make their own choice in full
knowledge of the facts. Many economists have argued that labeling creates the fewest
obstacles to trade, compared with the instruments mentioned above.

However, the major concern with an nprPPM labeling scheme for exporting
countries is that it can have a discriminatory impact against foreign producers. Labeling
regulations concerning nprPPMs could introduce distortions into international trade
caused by market segmentation. This segmentation stems from the variation of national
requirements, which may be incompatible with each other, and from the complex
administrative import procedures that will be needed to verify compliance with such
requirements. Both factors increase uncertainty and costs for trade. While labeling, per
se, does not directly restrict trade, the indirect effect of regulatory requirements for

labeling can be identified if it creates a burden on exporters. A labeling scheme, whether



mandatory or voluntary, is extremely burdensome for producers because meeting a
mandatory technical regulation is required for market access, and failure to comply with a
voluntary standard may effectively exclude a product from a market, or significantly
reduce the exporter’s ability to compete in a market if consumers insist that the standard
should be met.

Several studies have devoted themselves to the in depth study and argument of
nprPPM labeling schemes, whether voluntary or mandatory, as trade barriers in the
transatlantic marketplace, most notably those done by Miranowski et. al (1999), Lapan
2001, Philips and Isaac (1998), Droge (2001) and Gruere (2006). All of these studies
indicate that nprPPM labeling regimes act as trade barriers when exporters cannot meet
the criteria stipulated by national rules and therefore cannot participate in the national
labeling scheme. Consumers tend to shift their demand away from unlabeled goods and
this will eventually lead to losses in market shares and to trade distortions. The OECD
(1997) has investigated labeling programs and stated that there is a potential for a
restriction of market access. Other studies have indicated that the scope of product labels
is increasing and that this contributes to future effects on trade, especially if labels are
used unilaterally or by an integrated trade block. (da Motta Veiga, 2000)

In particular, many scholars have focused on the conflict between states over the
appropriate level of regulation towards nprPPMs. While Canada and the EU agree over
the legitimate use of labeling nprPPMs to respond to consumer demand for information,
major disagreements have occurred over whether mandatory or voluntary labeling is
more appropriate. The EU has preferred mandatory labeling schemes for some nprPPM

regulations, such as GM foods and farm animal welfare, arguing that it is necessary to



require producers to inform consumers the information they demand, and voluntary for
others, such as ecolabels. Canadian regulators, however, have opted for voluntary
nprPPM labeling schemes in all cases, arguing that they are the less trade restrictive.
These diverging labeling regimes, although having similar objectives, can cause even
greater market segmentation because their approaches to these regulations diverge and
are therefore incompatible with each other. While a plethora of theoretical and empirical
studies, such as the ones discussed above, have reiterated how nprPPM labeling schemes
act as trade barriers, my thesis will instead focus on why Canadian and EU have
established different types of labeling schemes for certain nprPPMs, for GM foods and

animal welfare standards, and yet similar voluntary labeling scheme for ecolabels.



Chapter Three: Theoretical Framework

Risk Analysis Framework: Social Rationality versus Scientific
Rationality

Risk Analysis Framework (RAF) has often been used often by academics to
explain why North America and the EU have diverging regulatory approaches. Both
Canada and the EU adhere to the RAF. This Framework “deals with products that are
characterized by a substantial information gap (of the risks associated with the product in
question) between producers and consumers ...(and) in these situations products need to
be demonstrated (to consumers) as being safe.” (Perdikis, 2005, p. 228) Therefore the
risk for consumers using a product should be as minimized as much as possible. There

are three elements of RAF:

Risk assessment, the first and most important step in risk analysis, is the process of identifying and
estimating the risks associated with the use of a product and evaluating the consequences of taking
those risks. Risk management, the second step, is the process of identification, documentation, and
implementation of measures that can be applied to reduce the risks and their consequences. Risk
communication, the third step, is the process of communicating the risk assessment results of the
regulators to interested parties, such as industry and the public. (Caswell, 2000, p. 3)

In the case of PPMs, under the RAF, any risks associated with certain production
methods must be identified and evaluated. How these risks are evaluated will be
discussed below. Once risks are identified, regulators may choose mandatory regulations
for producers in order to limit the negative effects of these risks and then communicate
these types of regulations to those interested. Product labeling, as a policy choice, is
noteworthy in that it can be used as a tool in both risk management and risk

communication.



In assessing the risks associated with PPMs, many regulators have adhered to the
belief that the risk assessment stage should be based solely upon scientific evidence. This

is known as the ‘scientific rationality’ perspective:

The scientific rationality perspective views science as yielding innovations, which increases
efficiency. These innovations enhance growth and development, which, in turn, increase consumer
incomes and therefore their demand for social goods - among them better regulations regarding
food safety and the environment. The policy objective of this perspective is enhancement and
maximization of scientific advances, which, if necessary, are then subject to safety standards.
(Perdikis, 2005, p. 230)

Therefore, as long as new and advancing PPMs are deemed to be scientifically safe and if
a risk assessment, based entirely on scientific evidence, determines that the final product
poses little, if no risk to consumers, then standards that are usually applied to satisfy
consumer demands for social goods, such as voluntary labels, are left to the marketplace.
A key role in this perspective is the principle of substantial equivalence, which stipulates
that for a product to be approved, it should be grossly similar to its natural counterpart.
Therefore, in the case of nprPPMs, if a product has been produced using a different
production method, and is not inherently different from the final product of another
production method, then there is no need for regulation. Substantial equivalence follows a
scientific-based approach where any concern about human health and environmental
impact has to be supported by rigorous and widely analytical procedures. (Lapan and
Moschini, 2001)

However, social scientists have been questioning the scientific-based approach to
risk regulation for almost thirty years. Some academics have argued that the prevailing
paradigm of risk analysis has been driven by the hazards and risks associated with
advances in science and technology. Under the scientific rationality perspective, these

risks are largely “conceptualized in terms of economic costs and benefits to human life
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and health.” (Short, 1984, p. 712) Short argues that this perspective has largely ignored
social scientific contributions to this paradigm. Specifically, by ignoring “how people
live with risk and how living with risks affects their perceptions and behaviour.” (Short,
1984, p. 712) Ulrich Beck furthers this perspective, by arguing “insofar as applied
science and knowledge-driven economic innovations have guided social change, they
have nonetheless been excluded from the possibility of democratic consultation,
monitoring, and resistance.” (Beck, 1992, p. 228) Therefore, regulations are based on a
limited range of goals and interests, as decisions are based upon scientific opinion and
criteria that does not necessarily acknowledge legitimate consumer concerns, such as
economic efficiency and burdens of scientific proof of risk. (Goshorn, 1996)

Thus, this social perspective reveals the existing tension between policy makers’
hopes for innovation via scientific methods that will yield positive economic benefits,
and the demands for protection by the consumers at risk, who are exposed to these
potential risks but can be limited in their ability to link their demands with scientifically
acceptable differences. (Goshorn, 1996) These social scientists argue that there is an

inherent tension between the traditional scientific rationality and the social rationality:

Scientific rationality emphasizes method in validity or truth status, which in applied situations,
becomes a precondition for conscious action. In social rationality, practical outcomes and
participation in decision-making enjoy higher priority than relative purity of method or certainty
of causal proofs. It consists in achieving a socially and morally defensible proportionality in the
weights given to experience, competing values, interests, and goals, as well as to truth claims.
Thus over the past decades there have been increasing demands by public interest groups to have a
say in public policy and the affairs of science and industry. (Goshorn, 1996, p. 298)

With the growing advent of consumers’ ability to gain access to information, whether
based on scientific or social concerns, there are expanding opportunities for public
participation in the development stages of regulations. Activists, who are against certain

production methods that may harm human health, animal well-being, or the environment,

11



are capitalizing on this by pressuring regulators for the incorporation of social values in
risk assessments.

The social rationality perspective does not just view science as ‘positive’
activities that drive economic growth through product innovations, but also views them
as ‘normative’ activities that influence and change the balance of consumer preferences
and concerns (Perdikis, 2005) Risk assessments of PPMs therefore should, according to
some social scientists, take these preferences and concerns into consideration, as well as
the scientific evidence available. Thus, regulation should not be left to just the
marketplace alone, where producers may be unwilling to provide information that may be
costly or could jeopardize their success in the marketplace, and should acknowledge the
processes used, than simply the characteristics of the final product itself. Therefore,
because the social rationality perspective, in its risk assessment of production and process
methods, allows regulators to consider consumer concerns of risk, in addition to the
possibility of scientific risk, the social rationality perspective leads to more restrictive
policy outcomes, such as mandatory labeling, in order to satisfy consumer demand.

In the same manner that the principle of substantial equivalence underlies the
scientific rationality approach, the precautionary principle plays a fundamental role in the
social rationality perspective. A basic understanding of the precautionary principle comes
from the “idea that regulators should take steps to protect against potential harms, even if
causal chains are unclear and even if it is not known whether those harms will come to

fruition.” (Sunstein, 2005, p. 12)

A weaker definition of the Precautionary Principle emphasizes that a lack of decisive evidence of
harm should not be grounds for refusing to regulate...In Europe, the precautionary principle is
sometimes understood in a stronger way, suggesting that it is important to build a margin of safety
into all decision-making. Stronger definitions emphasize that action should be taken to correct a
problem as soon as there is evidence that harm may occur, not after the harm has already occurred.

12



Moreover, the principle mandates when there is a risk of significant health or environmental
damage to others or future generations, and when there is scientific uncertainty as to the nature of
that damage or the likelihood of the risk, then decisions should be made so as to prevent such
activities from being conducted unless and until scientific evidence shows that the damage will not
occur. (Sunstein, 2005, p. 11)

While the precautionary principle is used as a tool in a scientific-based RAF in the risk
assessment stage, it emphasizes that “only risk assessors with the relevant scientific
background can determine when precaution should be utilized.” (Perdikis, 2005, p. 230)
However, the social rationality perspective makes use of the precautionary principle in
both the risk assessment and risk management stages: “it can be used as a method of
assessment, taking into consideration non-scientific perceptions and concerns.” (Perdikis,
2005, p. 231) The basic idea is that if clear and unquestioned evidence on the safety of a
product is lacking, and potential connected risks are potentially very high and
irreversible, it is legitimate to discriminate products based on production methods and
treat them with caution if consumers perceive risks associated with these methods.
(Lapan and Moschini, 2001)

Therefore many scholars have concluded that these two perspectives have lead to
different regulatory outcomes regarding the appropriate procedures for nprPPM policy
approaches. The EU and Canada’s diverging regulatory approaches to RAF are indicative
of their risk perspectives associated with production and process methods. Many
academics have attributed the EU’s strict mandatory regulations, for foods containing
GMOs and for animal welfare practices used during the production process, to recent
food safety scares in European countries. EU consumers often associate certain
production methods for foods, as being ‘unnatural’ and ‘unhealthy’, and therefore risky to
consume. In the case of genetic modification these fears are compounded by the differing

opinions among scientists over the risks associated with this type of production method.
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Pro-biotechnology scientists espouse the many benefits of this technology, such
as protecting plants with pesticides against infestation by insects or to make plants
resistant to particular herbicides so that only the crop plant will survive when the field is
sprayed, which will produce higher yields than conventional crops as well as the
development of more nutritious crops that can grow in less favourable climates.
(Kettnaker, 2001) However, other scientists have speculated that genetic modification
could have unknown consequences on human health and the environment in the future.

Particularly for human health is the concern that:

Randomly inserted genes can lead to unintended production of toxins and allergens or to a
reduction of nutritional value. For technical reasons, many of the genetically modified plants also
contain a gene for antibiotic-resistance that could be transferred to bacteria that are harmful to
humans. This could make many illnesses harder to combat. Environmental dangers include
unintended harm to beneficial insects, soil organisms, and non-target animals that feed on the
plants...in addition, worrisome is that once released, genes from engineered plants cannot be
recalled from the environment if later research should find negative effects... concerns about
insufficient knowledge are increased by the fact that research into side effects are largely left to
the biotechnology corporations. (Kettnaker, 2001, p. 206-207)

In the case of animal welfare, scientists do not necessarily disagree over whether better
standards increase the safety of consuming a product, however, many animal scientists
and veterinarians have emphasized that better standards do reduce the risk of disease
among animals raised for human consumption. With the advent of food scares, such as
mad cow disease, and foot and mouth disease, consumers have associated healthier
animals as better for consumption and therefore higher animal welfare standards reduce
the risks associated with consuming the product.

Therefore consumers in the EU demand that producers must be forced to label
their products indicating what production methods have been used. Consumer’s risk
perceptions of certain production and process methods caused by these food scares,

combined with the social rationality perspective of RAF which takes into consideration
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these types of concerns, can therefore explain why the EU has established mandatory
labeling policies. However, Canada has not experienced these types of food scares, and
thus its consumers often perceive less risk associated with certain PPMs. Thus, the
scientific rationality perspective has lead regulators in Canada to consider only current
and relevant scientific evidence in its risk assessment of PPMs, regardless of consumer
demand for higher standards.

These differences in risk perceptions may also help explain why both Canada and
the EU have established similar voluntary eco-labeling regimes. It is more difficult for
consumers to perceive a direct relationship between the risk of consuming a product, in
which the production methods are harmful to the environment and their safety and
wellbeing. Therefore, many scholars have concluded that most ecolabeling schemes are
voluntary, as opposed to mandatory, because of the low levels of consumer demand for
standards and regulations associated with environmental change. Therefore, in applying
RAF to ecolabeling policies, EU regulators do not have to take into consideration
consumer concerns in regulating production and process methods that are harmful to the

environment.

Regulatory Theory

However, the attribution of these differing perspectives due to public outrage of,
or public trust in, regulatory policies, particularly because of recent food scares in the EU
is a rather simplistic assumption. This is because consumer demand in Canada does not
necessarily differ from consumer demand in European states, yet these food scares were
not prevalent scandals in Canada as they were in Europe. In addition, these food scares

occurred after consumers began demanding mandatory labeling for GM foods and animal
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welfare standards. Although RAF theory itself can explain differing policy approaches,
the question remains as to why the EU uses the social-based RAF approach and Canada
uses a scientific-based RAF approach. Using regulatory theory, I will argue that the
causal factors behind Canada’s and the EU’s regulatory perspectives, and therefore
approaches, are much more complex because they cannot simply be explained by
consumer differences. Instead, as regulatory theory will demonstrate, these differences
are a result of differences in governing systems. There are three theories of regulation,
which attempt to identify motivations that shape policies, or the systematic characteristics
that influence and explain regulatory decisions and outcomes. These three theories fall
into three categories: normative, economic and institutionalist.

Normative regulatory theory, or public interest theory, stipulates that regulation is
a method of correcting market failures, whether they are perceived or real. Regulations
are established because a free market economy does not always account for ‘optimally
the best outcomes’ (Bernhauer & Meins, 2003) and therefore government intervention is
necessary to repair these inadequacies. This is to protect consumers who could be
exposed to harmful products if producers were allowed to regulate themselves. This
theory assumes that governments have control over not only regulatory policies, but
expenditures as well, because control in this area is required for states to supply public
goods (Bernhauer and Meins, 2003).

In the 1970s, normative theory was disputed as a motivation driving regulation
when George Stigler theorized a new model, known as economic theory. When Stigler
presented this model, it demonstrated how regulation is a result of pressures coming from

producers, rather than consumers, and provided by self-interested politicians, who are
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concerned primarily with ensuring their own political survival, and desire for money and
influence. This political survival is provided by monetary aid in election and re-election
bids, ensured by powerful producers when their interests are fulfilled in regulations.
Producers may gain advantages through either the establishment, or blocking, of a
number of possible government policies that could affect their profitability. In this theory,
both the causes and effects of regulation are the opposite of normative theory: regulations
are constructed not in the public’s interest but against it. (Bernhauer and Meins, 2003)
Institutionalist theory is a more recent model that is often used to explain
regulatory outcomes in the EU. Regulators are not closed off from influencing factors
whereby they can choose between civic and economic interests, but “operate in a
complex political environment, which includes in addition to economic interests, political
executives, legislators, rival agencies, political parties, judges, the media, public interest
groups and supranational authorities.” (Majone 1996, p. 35) Therefore regulators may
engage in ‘policy entrepreneurship’, (Laffan, 1997) implementing regulations that do not

fall under the motivations described in normative or economic theories.

The Commission's role and position in the policy process endow it with certain strengths as a
'policy entrepreneur'. It is intimately linked to its power of initiative and its capacity as a think-
tank for the Union as a whole. The Commission is in the market for ideas as it strives for
collective solutions at the European level. In its search for ideas, the Commission taps into expert
groups, NGOs, industry, advisory bodies, establishes observatories, holds conferences and
stimulates policy discussion. Its Directorates-General carry the institutional memory of past policy
proposals, choices and responses from the Member States. If the circumstances are right, the
Commission is in a position to propose packages that will carry the majority of the Member
States. (Laffan, 1997, p. 424)

This theory also stipulates that it is unclear whether regulators have the ability to
successfully implement their regulatory preferences — whether they favour consumers or
industry. Institutionalist theorists, such as Majone (1993), Peterson (1995), Bernhauer &

Meins (2003), and Laffan (1997), have argued that the structure of the EU leads to these
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entrepreneurial outcomes. Therefore this theory can provide explanations as to why the
EU’s multi-level regulatory policymaking environment causes diverging policy outcomes
from Canada’s centralized regulatory policy-making environment.

I will discuss how regulatory outcomes for GMO and animal welfare labeling in
the EU can be traced back the EU’s institutional structure, combined with risk averse
consumers, which caused regulators to be more susceptible to pressure from ‘anti-GMO’
and ‘pro-animal welfare’ interest groups. In comparison, the Canadian regulatory system
is more centralized and closed off to these types of interest groups. While Canadian
politicians have faced similar pressure from these types of interests group and consumers
in the same manner as EU regulators, the Canadian institutional structure provides
regulators with a stronger ability to weigh the costs and benefits of labeling policies,
whether civic, scientific, or economic, and therefore have the choice as to whether they
will consult with civic interest groups during the policymaking process. Therefore,
institutional theory will explain how the institutional structures in Canada and the EU
have caused them to develop diverging regulatory approaches when perceptions of risk

and consumer demand become intervening factors.

Policy Convergence Theory

The second part of my theoretical framework will use policy convergence theory
to answer the question of whether Canada and the EU can reconcile these types of
barriers through policy coordination. Trade leaders have referred to coordination
methods, such as mutual recognition and harmonization of regulations, to reduce trade
barriers. Convergence is the process of regulations to become similar in their nature,

process, and performance over time. (Drezner, 2005) Policy analysts have stressed that
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regulations, which are traditionally created and implemented within the national domain,
will eventually converge on the supranational level due to the advent of trade
liberalization and economic globalization.

In policy convergence theory, strategies can be grouped into three categories:
policy coordination; mutual recognition; and harmonization. The objective of
harmonization, the strongest of the three strategies, is to standardize all regulations in
particular industries on the multilateral level. Mutual recognition strategies accept that
regulatory diversity can “still meet the common goals of facilitating freer trade” and
protect the domestic industries by recognizing the regulations and standards of other
states as equivalent (Hooker, 1999). The objectives of Mutual recognition agreements
(MRAs) are to reduce the significant differences between national regulations of trade
partners. The combination of these types of bilateral and multilateral efforts has been
termed either “policy convergence” or more generally “policy coordination.” (Hooker,
1999)

Many scholars emphasize the deficient study of policy convergence, and therefore
the lack of theory in this area is attributed to the interdisciplinary nature of this topic,
covering areas such as law, economics, political science, and sociology. (Drezner, 2001)
This has led to an incohesive theoretical construction of policy convergence, as
disciplinary boundaries often prevent ideas from being shared and used. (Drezner, 2001)
The main question being asked by those who are constructing theories in this field is
when does policy convergence occur? Scholars who attempt to ascend these disciplinary

boundaries have managed to derive similar answers to these questions:

...recent comparative literature (identifies) a fourfold framework of processes through which
convergence might arise: emulation, where national regulatory officials copy action taken
elsewhere; elite networking, where convergence results from transnational policy communities;
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harmonization through international regimes; and penetration by external actors and interests.
(Bennet, 1991, p. 218)

This framework has been verified and used by several interdisciplinary scholars,
including Katharina Holzinger and Christopher Knill (2005), Daniel Drezner (2001,
2005), and George Hoberg (1991, 2001). However, a well-used framework still has yet to
be established. With the exception of Daniel Drezner, the scholars listed above only
allude to theoretical conditions as to how convergence occurs. Drezner is one of the only
academics to have identified interdisciplinary theoretical approaches in this area.

Drezner (2001) identifies two dimensions that separate theoretical approaches of
policy convergence. The first dimension is the differences between structural and agent-
centered approaches. Structural approaches, such as the framework outlined above by
Bennet (1991), focus on the systematic conditions affecting politicians, whereby the
pressures for convergence are external to states. Externalities determine national
regulators’ policymaking process by limiting their choices. (Drezner, 2001) Agent
centered approaches do not dismiss the power of external influences, but emphasize that

states do have the ability to choose different policies at their disposal. (Drezner, 2001)

A clear distinction between structural and agent-based theories is the language used to describe
international regulatory regimes. Structure-based theories deal with convergence as the dependent
variable and imply that different national policies are homogenized into one global policy. Agent-
based theories prefer the term ‘coordination’, which is more expansive than convergence. Policy
coordination implies some agreement on the acceptable bounds of regulatory policies, but it does
not mean that all states implement identical rules or regulations. (Drezner 2001, p. 57)

Drezner (2001) identifies a second dimension that separates theoretical
approaches focuses on the sources of pressure to converge policies. First, there is the
economic pressure to modify regulatory policies. This comes from the “threat of mobile
capital to exit, causing non-converging states to lose their competitiveness in the global

economy.” (Drezner 2001, p. 57) The other pressure to converge is ‘ideational.’ States
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will change their regulations when a new set of ideas and opinions have become popular
and commonly used, because regulators fear the repercussions, whether political or
economic, if they do not adopt similar policies. (Drezner, 2001) Drezner (2001) uses the
‘race to the bottom’ hypothesis, as an example of an ideational theory. This theory
assumes that the pressure for convergence comes from the increasing mobility of trade
and capital flows, and the belief that states must act against capital flight, where
producers will move production to states with weaker regulations. The more integrated a
state is with global markets, the more likely its regulatory policies converge with other
states and this convergence will be at the lowest level of regulation. (Drezner, 2001)

My thesis will focus on agent-based theories of convergence. NprPPM regulations
appear to be diverging over certain issues, but converging with others, demonstrated by
the labeling regimes outlined above. Since Canada and the EU have not implemented
identical standards on these issues they are obviously not homogenizing into one policy,
as structural-based theories argue. Agent-based theories help demonstrate whether or not
these type of standards and regulations can be coordinated, especially if policy
approaches diverge, as well as explain the reasons behind a diversity of policies and on
what grounds an acceptable level of policy coordination takes place. (Drezner, 2005) I
will also focus on ideational theories because there does not appear to be economic
motivations to re-regulate nprPPM labeling policies to the lowest common denominator:
nprPPM labeling regimes are established for the purpose of informing consumers about
the production methods of a product, which are costly for producers, and as discussed

above, can cause limits to the free flow of goods, rather than encourage it.
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According to Drezner (2001), there are three agent-centered theoretical
approaches to policy convergence; the ‘world society’ approach; the ‘elite consensus’
approach and neoliberal institutionalism. The world society approach emphasizes the
spread of models and ideas through global exchanges of information, interactions and
connections. (Drezner, 2001) Policy convergence is not driven by capital mobility, but
instead through the development and expansion of ideas and the need for the states to
conform to methods of regulation that help the state’s bureaucracy function more
effectively. (Drezner, 2001) Once a dominant idea becomes popular, and regulators view
the new idea as a better alternative, old regulations and standards lose their validity. This
leads to a “strong isomorphism.” (Drezner, 2001, p. 61) States that fall behind in making
these regulatory changes eventually emulate the practices of global leaders, causing
policy convergence in the process. (Drezner, 2001) According to this approach, policy
convergence takes place when there is more regulation, not less. This allows for
expansion of the regulatory process at the national level because new bureaucracies will
need to be created for new policies and with this expansion, global interactions increase,
which in turn, leads to a “greater demand for world society integration.” (Drezner, 2001,
p. 61)

According to Drezner (2001), the ‘elite consensus’ approach also stresses the
importance of ideational factors in causing policy convergence, but places more emphasis
on the role of states and individuals, than the ideas themselves. In this approach,
“epistemic communities™ is the cause of policy changes. These ‘communities’ can

influence policy when state leaders are unsure of the consequences of their policy

4 An epistemic community is defined as “a network of policy experts who share common principled beliefs
over ends, causal beliefs over means, and common standards of accruing and testing new knowledge.”
(Drezner 2001, p. 63)
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choices. In this approach, demands for coordination arise from the interdependence of
states because transnational epistemic communities shape state choices in regulatory
options, which leads to a harmonization of policies over time. (Drezner, 2001) This
approach places importance on international organizations and agreements in the
development of an epistemic community.

The neoliberal institutionalism approach asserts that states do not have total
control over capital, but enough power to determine the course of their regulatory
process. (Drezner, 2001) Even though regulations can raise costs for producers, they are
inclined to accept these rules because of the potential profits that can be captured in a
larger market with higher income levels. (Drezner, 2001) Developed countries, such the
Member States of the EU and Canada, tend to have constituents with stable, but
continuously growing, incomes. Many scholars have noted that as incomes grow,
consumers demand stronger regulations from governments, such as those pertaining to
production and process methods. Contrary to the ‘race to the bottom’ theory, states are
able to respond to these types of demands because higher income consumers are more
likely to pay higher prices for stronger regulations. Thus, the fear of a loss of
competitiveness is less prevalent among regulators. The neoliberal approach also takes
into account the costs of changing national regulations. National regulations are result of
an institutional framework, which can limit the actions of political actors and changing
this framework can be costly and might disrupt the national political and institutional
systems. (Drezner, 2001) This approach also demonstrates a clear view of the
internationalization of production, as there is the need to collaborate with each other to

“create global public goods, or to reduce global public bads.” (Drezner, 2001, p. 60)
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Thus, neoliberal institutionalists argue that convergence comes from deliberate policy
coordination between states and emphasize that coordination will more likely occur if
there are less policy actors involved in the negotiation process, if the oversight of
coordination is easy, and most importantly, if there are international institutions with
enforcement capabilities to ensure coordination is carried out between states. (Drezner,
2001)

Neoliberal institutionalism is a collective action theory, and therefore the
relationship between asymmetry of power and size of a state, and coordination with other
states, plays a strong role these types of theories. (Drezner, 2005) The more powerful a
state is, and the larger its market is, the more likely it is that coordination will take place
between a powerful state and less powerful states. (Drezner, 2005) However, because
cooperation is a more desired outcome than force or conflict, some accommodations are
made by great powers to smaller states’ concerns. (Drezner, 2001) Therefore, this
approach envisions a compromised convergence outcome, between ‘laissez-faire’ and
‘interventionist’ states, with the preferences of more powerful states, who are the most
important actors in determining the extent of policy convergence, overseeing
coordination towards their own policies. (Drezner, 2001) This means that when great
powers agree over appropriate regulatory approaches, there will be effective international
policy coordination. However, when they fail to agree, Drezner (2005) argues that this
will lead to regulatory competition between the great powers. Policy coordination will
take place when these great powers compete for as many allies as possible, leading to

strong convergence, but at “multiple policy nodes.” (Drezner 2005, p. 842)

24



Therefore, using the neoliberal institutionalism argument, I will argue that Canada
is simply aligning its nprPPM labeling policies with the United States, while regulatory
competition takes place between the EU and the USA. The second part of my thesis will
discuss this type of regulatory competition in nprPPM labeling between the two
economic powers. As outlined above, Canada and the EU have diverged over their Risk
Analysis Framework approaches to nprPPMs. I will explore how the United States’ status
as Canada’s largest trading partner, has influenced Canada’s RAF approach.

I will then discuss how this regulatory competition affects bilateral efforts to
overcome these barriers, specifically whether or not all three labeling policies can be
coordinated through a mutual recognition agreement (MRA). By examining the
preconditions for mutual recognition agreements, I will argue that the regulatory
competition between the United States and the EU prevents coordination at the bilateral
level for GMO labeling standards and animal welfare standards. This competition
between the great powers was not intentional, but rather it is a byproduct of their
diverging domestic policy approaches. However, the conflict over which approach, social
or scientific, is the most appropriate has been deliberately brought to the multilateral
level. The case of eco-labeling will demonstrate that without the conflict of a social
versus scientific-based RAF it may be possible to coordinate nprPPM labeling policies.

It has often been suggested that the best approach to reconciling trade barriers
caused by nprPPM labeling schemes is through multilateral harmonization efforts, since
not only Canada, or North America writ large, and the EU are affected by these
regulations, but so too are a majority of trading partners in a globalizing economy. Most

notably, it is implied that international rules should determine which policy takes
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precedence. Once the appropriate approach is determined by international rules,
regulatory harmonization, and ergo policy coordination, will take place. However, I will
argue that a regulatory competition between the science-based versus social-based RAF
approaches has been brought to the multilateral level. This transatlantic divergence of
preferences has stymied efforts to develop common global PPM regulations, such as
those for GMOs and animal welfare. International organizations and agreements, which
provide enforcement capabilities for regulatory coordination, are being played against
one another, in support of either the social or scientific rationality approach to RAF. I
will argue that this has lead to vague international rules concerning nprPPM labeling, and

therefore GMO and animal welfare labeling policies, currently, cannot be harmonized.
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Chapter Four: Policy Overview

Before exploring why nprPPM labeling policies diverge and if they can be
reconciled, a brief review of these types of policies, and the motivations behind them,
will be provided. Specifically, nprPPM labeling legislation in both Canada and the EU,
for each of the three case studies, will be discussed, as well as an overview of the policy
objectives behind nprPPM regulations and why regulators prefer either mandatory or

voluntary labeling regimes.

GM Food Labeling Legislation

The establishment of an EU-wide label for GM foods arose out of a contentious
battle, both within and outside the EU, over the approval and use of GM crops to be used
in and sold as food to be consumed by both animals and humans in Member States. When
GM crops and foods first started to be approved in the EU in the early 1990s,
Commission officials took a lenient and more positive approach towards the new
technology. Directive 90/220 EEC regulated the ‘Deliberate Release into the
Environment’ of GMOs, while the Regulation EC 258/97 ‘Concerning Novel Foods and
Novel Food Ingredients’ authorized foods derived from biotechnology. Both of these
regulations contained provisions for the authorization of GM foods through a ‘simplified
procedure.” (Lieberman and Gray, 2006) However, this began to change as consumers
and activists began to contest the use of biotechnology, and Member States’ national
regulations began to respond to these concerns. In February 1997, Austria became the

first Member State to invoke the ‘safeguard measure,” which eventually was incorporated
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into Directive 90/220 EEC. This measure allowed Member states to impose bans on GM
products that had already been approved by the EU. (Lieberman and Gray, 2006)
According to Kettnaker (2001), restrictive EU-wide GMO legislation was a largely a
response to national measures by Member States, first by Austria, which banned a GM
maize variety that had already been approved, then followed by Luxembourg. In 1998,
Greece and France banned GM oilseed rape varieties and in 1999 Austria banned two
more varieties of maize. In 2000 Germany banned one variety of maize, while Italy
banned four.

In 1998, Member State officials were asked to vote on a Commission Proposal
asking Austria and Luxembourg to withdraw their bans. The vote was split, indicating a
negative shift in national opinions of genetic engineering. In June 1999 a meeting of the
Council of Ministers of Environment took place in Luxembourg, during which Greece
and France put a proposal forth for a temporary moratorium until full mandatory labeling

and traceability was put into in place.

The Council agreed to tighten-up several aspects of the original proposal: the ethical dimension
and precautionary principle were taken into account, products containing GMOs would have to be
clearly labeled and the possibility of exempting products with a GMO content below a certain
threshold from the labeling obligation was added. A maximum validity of 10 years was set for the
initial consent to place a product on the market, accompanied by provisions on monitoring,
labeling and mandatory consultation of the public on the release and placing on the market of
GMOs and products containing GMOs. (Lieberman and Gray, 2006, p. 598)

The Council also made the decision to stop authorizing the approval of new GMO events
until a new and more stringent regulatory system was in place. This led to a de facto
moratorium on new approvals until 2003.

During this Council meeting, there were two positions established by Member
States: the first position being that of France, Greece, Denmark, Italy and Luxembourg,

and the second position being that of Austria, Belgium, Finland, Germany, Netherlands,
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Spain, and Sweden. (Kempf, 2003) The first position suspended new authorizations
GMOs, which therefore acted as a moratorium. (Kempf, 2003) Ministers from the second
position, however, issued a declaration emphasizing the need to take a more
precautionary approach to new authorizations. (Kempf, 2003) Three Member States, the
United Kingdom, Ireland, and Portugal abstained. Because the Council relies on a
qualified majority voting system, the first position was sufficient in achieving a ‘blocking
minority’ and therefore a de facto moratorium was put into place (Kempf, 2003). This de
facto moratorium was vehemently opposed by Canada and the United States, and both
countries brought their complaints to the World Trade Organization (WTO).

As mentioned above, this suspension of GMO approval, was pending until new
legislation was enacted to reflect the agreed upon measures by the Council. Therefore,
mandatory labeling legislation was established as a more permanent measure for GM
food approval. Directive 2001/18 (On the Deliberate Release into the Environment of
Genetically Modified Organisms) became the main piece of legislation governing
experimental releases and entry into the market. This included considerable restrictions
on the manner in which permission for commercial releases of transgenic organisms into
the environment could be given, including a 0.9% threshold for a mandatory label. It also
outlined an approval process on a case-by-case assessment of risks to human health and
the environment. The European Commission indicated that the adoption of this new
directive ensured that Member States would lift the de facto moratorium, however,
Member States and EU officials could not agree to the approval of GMOs until a more
comprehensive EU-level labeling scheme was in place. In 2002, the European

Agriculture and Environment Councils reached agreement on traceability and labeling
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proposals and Regulation 1829/2003° and Regulation 1830/2003° became the core
regulations regarding approval of GMOs and labeling of products derived from GMOs.

Regulation 1829/2003 encompasses the labeling provisions to all genetically
modified food or feed, which consist of, contain, or are produced from GMOs. This
means that it does not matter whether modified DNA or protein can be detected in the
final product, and the EU’s GM food label is therefore both a nprPPM and a PPM
labeling scheme. A 0.9% threshold for the accidental presence of GM material is allowed
for which a label does not have to declare the presence of GMOs. A 0.5% threshold was
established for the unavoidable presence of GM material not approved for use in the EU,
provided it has received a favourable opinion from the EU Scientific Committee. The
intentional use of GM ingredients at any level must also be labeled.

Regulation 1830/2003 established the procedures on traceability and labeling of
GMOs and products produced from GMOs. The labeling legislation extends labeling
requirements to all food and food ingredients regardless of the detectable presence of
DNA or protein within the final product. It requires producers to transmit and retain
information about products that contain or are produced from GMOs at all stages of being
placed on the market. For pre-packaged products consisting of or containing GMOs, the
words: “this product contains genetically modified organisms™ or “this product contains
genetically modified [name of organism(s)]” is required to appear on the label. In the
case of a non-prepackaged product, the words must appear on, or in connection with, the

display of the product to the final consumer.

5 On Genetically Modified Food and Feed
¢ Concerning the Traceability and Labeling of Genetically Modified Organisms and the Traceability of
Food and Feed Products Produced from Genetically Modified Food and Feed
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Canadian regulators have taken a much different approach to GM crops and food
approval, which is solely based in the product approach of GMOs, not the process
approach. Canada’s current rules on mandatory labeling of GM foods and feeds are
treated exactly the same as other new products seeking entrance into the marketplace.
Whenever a product involves a health or safety issue a mandatory label must be placed
on the product. Under the Consumer Packaging and Labeling Act, labeling must be
understandable, truthful and not misleading. However, for novel products that do not
pose health and safety issues, unlike the EU, there are no mandatory requirements for
labeling products that have been genetically modified. This is because Canada has not
developed a widespread segmented system to grow, harvest, transport and process
genetically modified and non-genetically modified crops and ingredients, which makes
tracking of GM food difficult. (Mackenzie, 2000) Therefore the federal government has
supported a voluntary labeling scheme as opposed to a mandatory one.

Until 2004, there was no government-issued voluntary label to indicate to
consumers if a product has been genetically modified/engineered during its production
process, nor if the end product contains modified DNA. If consumers wanted GM-free
products they had to rely on either producer-based labels, for which there were no
standards to abide by for labeling, or they had to rely on organic labels issued by third-
party certification. The federal government has established a national organic standard,
under which products that have been processed using biotechnology methods are not
defined as ‘organic.’ But this standard is a guideline only, and legislation is still in
process for a new Canada Organic label, which will be permitted for use only for

products certified as meeting the standards for organic production and contains 95%
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organic ingredients. Currently, organic certification is only provided by the private sector.
In 2004, under a standards committee established by the Canadian General Standards
Board, a Canadian standard for voluntary labeling of genetically modified foods, entitled
Voluntary Labeling and Advertising of Foods that Are and Are Not Products of Genetic
Engineering, was developed to address non-health and safety labeling for method of
production whether a food has been produced through genetic engineering. The
objectives of the national standard are to provide criteria for labeling, understandable
messages for consumers, and a consistent policy to verify the truthfulness of labels.
Under this standard claims that a single-food ingredient is, or is not, a product of genetic
engineering can only be made when more than 95% of that product is, or is not, a product

of genetic engineering.

Animal Welfare Labeling Legislation

Unlike the sudden switch from a more lenient policy approach to a much more
restrictive approach in the case of GM food legislation, EU regulators have had a more
consistent policy approach to high farm animal welfare standards and requirements, with
legislation dating back to the early 1980s. However, farm animal welfare labeling was
not considered as an official method of indication to consumers of the EU’s minimum
animal welfare requirements until the Community Action Plan on the Protection and
Welfare of Animals 2006-2010 was established. This Action Plan’s purpose was to
upgrade existing minimum standards for animal protection and welfare and gave a high

priority to promoting policy-oriented research on animal protection and welfare and the
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application of the ‘three R’s principle’”. It introduced standardized animal welfare
indicators to ensure that animal keepers as well as the general public are more involved
and informed on current animal welfare standards and are aware of their role in
promoting these standards. The Action Plan stressed that labeling policies would need to
be developed to ensure that consumers are able to make more informed decisions in
purchasing animal welfare-friendly products. Among the initiatives of this Action Plan is
an EU animal welfare label for better promotion of chicken and eggs, which are both
produced under mandatory requirements.

Previous to the Action Plan, the EU had introduced mandatory labeling schemes
for more specific animal welfare regulations. Propositions for a mandatory labeling
scheme for the production of eggs was first introduced in 2000 when the EC published a
proposal (COM(2000) 522 Final) for table eggs to indicate the production methods used,
which in effect, made a voluntary scheme mandatory. Eggs from third countries would
not be required to carry this information so long as they indicate ‘production method not
known,’ or ‘non-EU’ or the country of origin. In 2006, Council Regulation (EC) number
1028/2006 On Marketing Standards for Eggs, was developed for consumers to have the
ability to distinguish between eggs of different quality and weight grades, as well as to
identify the farming methods used in accordance with Commission Directive 2002/4/EC,
which is in accordance with Council Directive 1999/74/EC, which lays down the
minimum standards for the production of laying hens. This Directive stipulates minimum

requirements for individual space, drinking space, nest space, adequate perches, litter

" Defined in Directive 86/609/EEC as the obligation of all industry sectors, including pharmaceuticals,
chemicals, cosmetics, agrochemicals and foods manufacturers, to apply available methods to replace,
reduce and refine animal use (Three Rs) in safety and efficacy evaluations under the existing animal
protection legislation
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space, floor support, free movement, head-room, and equal access to feed. These
requirements were to be met by marking eggs and packaging.

Unlike the EU, Canada does not have a long history of a proactive approach to
higher farm animal welfare standards. Canada does not have legislated requirements for
the care and handling of farm animals. Instead, there is a Recommended National
Voluntary Codes of Practice for the Care and Handling of Farm Animals. These Codes
are a series of species-specific voluntary guidelines intended to encourage welfare-
oriented farm animal management and handling practices and to provide humane care for
farm animals during all stages of life, from the place of origin to slaughter. The Codes are
not intended to be used as production manuals, but rather as a guideline in the promotion
of sound husbandry and welfare practices. The Codes contain recommendations, not
requirements, to assist farmers and others in the agricultural and food sector to compare
and improve their management practices. There are no animal welfare certification
programs or labeling legislation provided by either the federal or provincial governments.
All labeling schemes in Canada are either producer-based schemes with firms voluntarily
providing information or third party-based certification provided by non-governmental
animal rights organizations, such as the Humane Society and the Society for the

Prevention of Cruelty to Animals (SPCA).

Ecolabeling Legislation

Unlike GM food labeling and animal welfare labeling, Canada and the EU have

very similar ecolabeling schemes, both of which are voluntary-based. Both are Type I°

8 Type I labels are awarded as a license and are granted either by or both by a third party consisting of
private institutions and/or state institutions.
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ecolabels, as defined by the International Standards Organization (ISO), which producers
have the choice to participate in and fulfill the program’s objectives. The EU’s ecolabel is
called the ‘European Flower.” The program’s objectives are to encourage the design and
manufacture of products with a reduced environmental impact and to provide consumers
with better environmental information. The scheme defines the reduction of
environmental impact as the “minimization of: the use of natural resources and energy
resources; emissions to the air, water and soil; generation of waste and noise.” (Gesser,
1998, p. 523) An assessment of environmental effects is carried out in the form of life-
cycle analysis, which can then be applied to a range of products. This means that the label
is awarded on a ‘cradle-to-grave’ (raw materials to disposal) basis, taking into account
the product’s environmental impact at each stage in its life-cycle. Therefore eco-labeling
is based not only on the impact of using the final product, but also on the methods used
during the production process.

Similar to the EU, Canada’s ecolabel, which was established in 1990 by the
federal government, is based on the ‘cradle-to-grave’ life-cycle analysis. The Canadian
Environmental Choice Program (ECP) eco-label is referred to as the “Eco-Logo.” The
ECP differs from the European Flower because both the private sector and the Canadian
federal government administer the program. Under a licensing agreement with the
government, the label is co-managed by TerraChoice Environmental Services Inc.
Independent environmental experts provide the service, while consulting interest groups,

producers, universities, scientists, and government officials, keeping them involved in

% It was North America’s first environmental certification program and was the second eco-labeling
program in the world. It is currently the most recognized environmental certification body in North
America and the only North American standard accredited by the Global Eco-labeling Network as meeting
the ISO 14024 standard for type I environmental labels.
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developing standards. The Government provides policy direction and is ultimately
accountable for Canadian eco-labeling activities and performance and retains broad

ownership, control and management of the EcoLogo.

Policy Objectives

Neo-classical economic theory implies that consumers have perfect information
about the products they consume, including the production and processing methods used,
the attributes of the final product, and all of the immediate and long-term effects
associated with consuming the product. (Golan, et al, 2001) As a result of this conclusion,
consumers can make independent decisions to balance the price, utility and risks
associated with consuming a product, without government intervention. (Isaac and
Philips 1998) Therefore, consumers are said to be “sovereign” and “capable of making
rational consumption decisions.” (Hobbs 2001, p. 273) Therefore, with perfect
information, there cannot be justifiable reasons to impose regulations on producers to
reveal product information. (Hobbs, 2001) However, the reality is that consumers never
have perfect information and this presence of imperfect asymmetric information causes
market failure. (Isaac and Philips, 1998) The market therefore fails to provide all of the
information demanded by consumers in order to make a rational consumption decision,
and product labeling is proposed by many as one way to remedy this market failure
because it involves a transfer of knowledge from the supply-side to the demand-side of
the market. (Caswell 1997) Through the use of labels, the information gap between
producers and consumers can be minimized. (Caswell, 1997)

Most demands for government-mandated nprPPM labeling regimes arise in two

general economic situations: when producers do not supply enough information to allow
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consumers to make consumption choices based upon their individual preferences, which
is referred to as ‘asymmetric’ or ‘missing information’; and when consumer consumption
choices affect community social welfare, more so than they affect the individual
consumer’s social welfare, which is referred to as externalities. (Golan, et al, 2001) For
asymmetric information the objective of a government-mandated labeling scheme is not
to alter consumption behaviour, but to increase informed consumption, (Isaac and Philips,
1998) even though the results of a mandatory scheme tend to crowd out products that do
not conform to consumer demand. (Gruere, 2006) Where consumption patterns result in
externalities, social welfare may be maximized by a labeling regime. (Golan et al, 2001)
The social benefits of labeling may outweigh the social costs even though the private
benefits do not outweigh the private costs and in externality cases where private firms do
not supply relevant information, the government may decide to establish a labeling
regime to try to maximize social benefits. (Golan, et al, 2001) Government-mandated
labeling can be a useful tool for achieving social objectives because of the potential
power of information to influence consumption decisions. (Magat and Viscusi 1992)
Rather than the traditional producer protectionist motivations behind trade
barriers that are established to help domestic producers by putting certain industries at a
competitive advantage in international markets, nprPPM labeling regimes are based on
social motivations triggered by consumers demanding that their consumption of products
should not harm themselves, animals, or the environment in any way. Therefore, social-
based motivations behind labeling regimes reflect domestic consumers objections to
production methods that conflict with their individual preferences, as well as to address

social objectives beyond individual preferences.
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For various ethical, environmental and food safety reasons, some consumers
prefer not to consume GMOs (Hobbs and Plunkett, 1999). Consumer surveys suggest that
among European consumers in particular, there is a strong mistrust of GM Food and a
desire to see this type of food labeled (Perdikis 1999) A ‘credence’ good is one that may
have harmful (or beneficial) effects that are not discernible at the point of consumption
and in many cases the full impact is not known for a long period of time. (Caswell, 1996)
There are credence factors that are possibly related to genetically modified products. As
science progresses and knowledge of the causes of disease increases, unanticipated
interactions that could result in harmful effects, either to the environment or human and
animal health, might be discovered. Given the recent introduction of GMO products,
there is no way to quantify either in terms of probability or impact the potential of new
carcinogens or toxins resulting from consumption of GMOs. (Kettnaker, 2001)
Policymakers often choose a labeling regime to address the asymmetrical information
problem with GMOs because it leaves difficult choices to individuals who will suffer, or
benefit, from the unknown risks.

Animal welfare labeling addresses concerns over the treatment and well-being of
farm animals, an issue that addresses both externalities and individual consumer
preferences in correcting asymmetrical information. (Blanford, et al, 2002) The issue of
animal welfare is essentially one concerned with ethical beliefs over a social objective of
the treatment of animals. In recent years, increasing levels of personal incomes in
developed countries have led to a rising interest among some consumers regarding
product attributes that have an ethical basis, rather than strictly utilitarian (Gaisford et al,

2001). Although consumers are concerned about farm animal welfare, this concern is not
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only a priority in food choice. When consumers express concern, it is evident that it is
multidimensional: consumers use animal welfare as an indicator of other, usually more
important, product attributes such as food safety, quality and healthiness. (Harper and
Henson, 2001) Consequently, consumers associate good animal welfare standards with
good food standards and ‘natural’ production methods with safer food quality

Eco-labeling regimes address consumption externalities associated with
environmental effects occurring in all of the stages of a product’s life-cycle. This is
meant to address the externalities caused when the production, consumption, or disposal
of goods creates damage to the environment that is normally not included in the cost of a
product. (OECD, 1997) Eco-labeling regimes addressing production externalities
frequently take the form of restrictions or requirements on production methods, or that
certain technologies be adopted, or excluded, at the production stage of a product life-
cycle. (OECD, 1997) Examples of production externalities include transboundary
pollution, pollution which affects air, water or land, processes affecting natural habitats
or resources, effects on the conservation and management of transboundary living
resources, depletion of living resources, depletion of the ozone layer, harm to
biodiversity, effects on threatened or endangered species. (OECD, 1997) The EU and
Canada have seemed to converge on this issue, as both partners have adopted voluntary
eco-labeling regimes.

The appropriate level of government-mandated labeling regimes, whether
establishing mandatory labeling laws, providing services to enhance voluntary labeling,
or not intervening at all, depends on the type of information demanded by consumers and

the distribution of costs and benefits for providing this information. (Jessup and Greene
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2001) In general, mandatory schemes are best suited to alleviate problems of
asymmetrical information. (Jessup and Greene, 2001) The costs and benefits of this type
of labeling regime must be weighed with the often-conflicting demands of producers and
consumers, public opinion and current events. Voluntary schemes could change decisions
regarding a producer’s decision to disclose information about production methods, by
either reducing the costs or increasing the benefits of labeling. (Jessup and Greene 2001)
If properly designed and implemented, voluntary labeling regimes could increase the
reliability and credibility of a labeling claim because it reduces uncertainty for producers,
and increases the likelihood that consumers will purchase products that best match their
preferences. (Jessup and Greene, 2001) However, voluntary regimes can only work if
producers are willing to provide information to consumers. A voluntary label cannot
change a producer’s fundamental reluctance to disclose information about undesirable
production methods. If this is the case, mandatory regulations are usually employed to
encourage the disclosure of what consumers perceive to be negative production methods.
(Jessup and Greene, 2001)

Many scholars have argued that if political pressure from consumers becomes
strong enough, governments will usually establish mandatory regulations in order to force
producers to provide the information they demand. They conclude that the outcome of
labeling regimes in different regions is caused by consumer demand. However, Canadian
consumers have indicated that they are in favour of mandatory regulations regarding
GMOs and animal welfare, yet the Canadian government has not responded to popular
opinion. Therefore, I would argue that this explanation for diverging regulatory outcomes

is simplistic. Consumer demand is one of the main contributing factors to regulators’
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decisions, as I will discuss below, but the process is more complex than simply a direct
relationship between consumers and policy outcomes.

Instead, I will use Bernhauer and Meins’ (2003) version of the theory of
“collective action capacity” of civic interests to demonstrate that those who were in
favour of stronger regulation shaped the regulatory outcomes in the EU. It is through the
use of civic action that NGOs are able to arouse consumers’ perceptions of risk
associated with consuming GM foods, and foods from lower animal welfare standards.
This then leads to consumer pressures on regulatory officials for mandatory regulations
over these issues. However, these civic actions did not only occur in Europe, as each of
these issues have been discussed as “new social movements” in almost every
industrialized country. I will demonstrate that civic action and consumer demand for

regulation over these issues has been evident in both Canada and Europe.
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Chapter Five: The Causes Behind Diverging Regulatory
Approaches

Because the motivations for choosing a mandatory labeling scheme over a
voluntary scheme are related to domestic consumer and civic demands, using Risk
Assessment Framework, the different demands for labeling regimes can be explained by
Canada’s and the EU’s diverging regulatory approaches, which is caused by varying
conceptions of risk. As discussed above, Canadian and EU regulatory officials have
different attitudes towards risk assessment in their political systems, and different
acknowledgement of consumer concerns and the right to be informed. These conceptions
often reflect a government’s position on labeling. Canada perceives protection as
damaging consumers via cost increases, whereas the EU sees these types of protection as
a legitimate response to consumer concerns and fears.

Recent events in Europe, such as the massive BSE contamination of British beef
and endemic salmonella and episodic e-coli poisonings in other European states have led
many consumers and environmental groups to distrust both government and scientists.
This fear varies by country and by product, but it is likely large and unmanageable as
many consumers are sending messages of dissatisfaction for food safety regulators. These
fears have also been attributed to European consumers correlation with higher quality of
production processes and higher quality and safer foods and some economists have
argued that this correlation has led to consumer demands for GMO and animal welfare
mandatory labeling regimes in the European Union. (Bureau, et al 2002; Caswell 2000;

Streiffer, 2003; Carter, 2003; Hobbs & Kerr, 2006; Jinji, 2003) However, I would argue
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that this conclusion is underdeveloped because demand for stronger GM and animal
welfare regulations from consumers began before these food crises occurred.”
Regulatory theory can help explain the causal factors behind regulatory
perspectives that lead to diverging regulatory approaches. Specifically, this theory will
help explain why the EU has a more social-based approach to RAF and why Canada has
a more scientific approach to RAF. As explained above, these diverging approaches are
often linked to consumer perceptions, in each state, of the relationship between
consuming a product and the perceived risks associated with it — even if there is no direct
scientific proof that consuming the product is harmful. According to institutionalist
theory, the regulatory outcomes in Canada and the EU are dependent on the institutional
environment in which regulation takes place. Several scholars, such as Bernhauer and
Meins (2003), have used institutionalist theory and “collective action capacity” to explain
the different regulatory outcomes for GMO policies in the United States and the EU. I
will demonstrate that this theory can also explain the regulatory outcomes for other
nprPPM regulations, such as animal welfare and ecolabeling, in Canada and the EU, by
arguing that the regulatory system in the EU has lead to a more social-based RAF, while
the Canadian regulatory system has lead to a more science-based RAF. The regulatory
outcome in the EU can be traced to the ability of NGOs to capitalize on rising consumer
concerns and fears over food safety, which increases their lobbying power and influence
over EU regulators. This is known as “collective action capacity,” which can result in
stricter policies. As will be discussed below, interest groups in the EU are able to directly

influence regulatory policy because of the multi-level governing structure of the EU.

1% Anti-GMO actions date back to 1997, while the BSE crisis only started in 2000 in non-UK Europe
(Tiberghien, 2006)
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However, because of Canada’s centralized governing structure economic concerns, ergo
producer concerns, often take precedence over consumer concerns, depending on the

issue at stake.

The European Union’s Regulatory System

As mentioned above, public choice theory assumes that governments have
competence over budgetary policies, which in Canada is shared between the federal and
provincial levels of government. However, in the EU this tax and spending abilities is not
yet available at the European level level. This limits the applicability of the normative
approach in the EU. In economic regulation theory, industry is a powerful force that
shapes regulatory outcomes, which is the case in both Canada and the EU. However, this
model assumes that politicians have direct control over the final outcome of regulatory
frameworks and therefore have the ability to shape and align regulations with industry
preferences. (Stigler, 1971) But of the five EU branches of government, the European
Parliament is the only branch of government directly elected to office and yet is the least
influential. (Wallace and Young, 2000) Instead, regulation on the European level
originates from the Commission. Therefore, unlike Canadian Members of Parliament
(MPs), EU regulators are generally career civil servants who are less likely to be required
to balance regulatory decisions between public, ergo voters, and private, ergo producer,
preferences to increase their political power. (Wallace and Young, 2000)

Institutionalist theory does not argue whether it is either producers or consumers
affecting regulatory policy outcomes, but rather it is the institutional structure of
governance itself, and how policy actors (producers, consumers, politicians, bureaucrats

etc) interact in this structure lead to policy outcomes. What many scholars have argued is
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that ‘civic’!! interests seem to have a significant impact on EU policy outcomes because
“the interaction between institutions, actors and ideas in the EU regulatory process
facilitates, in a variety of ways, consideration of civic interests.” (Wallace and Young,
2000, p. 2) Considering civic interests often places one set of producers against others, or
between producers and groups in the general public, Wallace and Young (2000) argue
that this policy dynamic emerges from the “open structure” of European institutions and
the EU legal system, where there are several access points for civic interests to be
considered. Within this process several policy actors are able to articulate these
preferences. This does not mean that civic interests will always prevail, as will be
discussed below.

The EU’s acquis communitaire has had a large influence regulatory decision-
making. The acquis is the EU’s “inheritance of principles, rules, policies, norms and
commitments.” (Wallace and Young, 2000, p. 13) The acquis shapes the responsibilities
of the different institutions and structures power relationships between them. The acquis
also determines which institutions are responsible for developing regulations.
Historically, this has lead to an emphasis on product regulations. (Bernhauer and Meins,
2003) This is attributed to the institutions of the EU, which play vital roles in regulatory
decision-making, such as the Commission and the Parliament, and are inclined to focus
on these types of regulations as a means to expand their policy influence and competence
and to bolster their political legitimacy. (Wallace and Young, 2000) This is because the

EU has a limited capacity in traditional welfare state redistributive regulatory measures,

11 Wallace and Young use the term ‘civic’ interests to describe the distinct interests that most members in a
polity would prefer, however these preferences often differ and as a result can be diffuse and unorganized. I
will argue that these civic interests are often represented by non-governmental organizations (NGOs) at the
European level.
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and therefore uses PPM regulations as a means of providing social benefits on the
European level. EU regulations that govern production process methods (PPMs) are not
so strongly supported by the acquis, but nevertheless have recently been drawn into its
scope. (Wallace and Young, 2000)

The Single European Act (SEA) acknowledges civic interests and has impacted
EU regulations on nprPPMs. Article 100a(3) of the SEA states that the “Commission, in
its proposals...concerning, health, safety, environmental protection and consumer
protection, will take as a base of high level protection.” The SEA established a treaty
basis for EU environmental policy for the first time and that EU regulations should be
based on ‘preventative actions’ whenever possible, and that environmental damage
should be stopped during the production process.’” (Wallace and Young, 2000) The
Maastricht Treaty (TEU) further focused on environmental protection, using the
precautionary principle as a means of which regulatory policies should be based upon.
The Treaty also included a specific Title devoted to consumer protection in Article 129a,
which allows Member States to “protect the health, safety and economic interests of
consumers and to provide adequate information to consumers.” (Micklitz and Weatherill,
2005, p. 298) Therefore Member States were left with a large role of determining which
consumer interests to defend on the European level.

On the European level, Member States are sometimes reluctant to oppose the
interests of other Member States, even when they are allowed to do so when policies are
voted on in the Council, because they take into consideration that some day they too may
be in the minority in the voting process when serious national interests are at stake and as

a result, regulations tend to be developed by consensus between Member States. (Wallace

12 It also emphasized that these types of regulations should be a component in other EU policies.
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and Young, 2000) National levels of protection for civic interests differ among Members,
which some will promote vehemently on the European level. The institutional framework
of the EU gives Member States the means to influence regulations favourable to the civic
interests within their own national level upon other Members.

While the preferences of Member States have considerable influence on policy
considerations, it is on the supranational level, rather than the intergovernmental level,
where the various policy options at regulators’ disposal are debated. On this level, the
supranational institutions — the Commission, the Parliament and the Court of Justice
(ECJ) — all play a role in establishing the final EU-wide policy. (Wallace and Young,
2000) The Commission initiates regulatory proposals but does not always make decisions
based on civic interests. However, the Commission does have an interest in advancing
both the European economic integration process and consumer and environmental
regulations in order to increase its legitimacy as a governing institution among European
citizens. (Wallace and Young, 2000) Process-based regulations present the Commission
with opportunities to be a different kind of regulator than national governments, and to
expand its influence and raise its popularity through the preferences of consumers and
civic interest groups. (Tiberghien, 2006) Several characteristics of the Commission make

it more open to civic interest organizations than most other national governments:

When it ventures into new policy areas, the associated networks are not firmly established; it has
the advantage of being the agenda-setter in drafting the negotiating texts; in order to enhance the
acceptability and legitimacy of its policy proposals it engages in wide-ranging and extensive
consultations...; and lastly, it has been acutely aware of the need to recover public support for the
integration process. (Wallace and Young, 2000, p. 18)

The European Parliament, in gaining more extensive influence for involvement in
the legislative process, closely reviews policy proposals. Several scholars argue that it has

become more immersed in the details of regulation than most national parliaments,
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because it seeks democratic legitimacy among European citizens. This has been
significant for civic-interest organizations at certain times in the regulation process on the
European level, because the Parliament tends to be particularly receptive to civic interests
for the same legitimacy-based motivations as the Commission, and has used both its
formal powers and informal influence to advance the concerns of consumers and
environmentalists. (Wallace and Young, 2000)

The ECJ has also promoted civic interests, in particular through its practice of
overruling national regulations, which have protected certain producers’ interests at the
expense of consumers, both individual and corporate. The Cassis de Dijon and
Dassonville cases have played a particularly important role in distinguishing between
regulations for the sake of unnecessarily restricting the free movement of goods, services
and people, and those that were established to correct market failures, such as the lack of
information available to consumers. (Wallace and Young, 2000) Even in cases where the
scientific validity of the regulagion has _been called into question, the ECJ has been
willing to consider both consumer and environmental justifications as legitimate reasons
for restricting the free movement of goods. (Wallace and Young, 2000)

However, it is in the Council of Ministers whereby civic interests can become
politicized, and therefore the political entrepreneurship of NGOs can become heightened
in such cases. The Council of Ministers, which represents the voice of Member States,
has the final decision power upon all matters in EU policymaking. Article 145 of the
Treaty of Rome gave the Council the final power of decision, and while there have been
numerous revisions to the powers of the institutions over the years in various treaties, but

these changes have had little effect on the political position of the Council. (Sherrington,
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2000) Although the Council cannot initiate draft proposals, it can influence the initiation
of policies by adopting opinions, resolutions and agreements and recommendations,
which can carry political, but not legal, weight. When vital national interests are at stake,
Member States are able to circumvent Commission ambitions through the framework of
the Council. (Sherrington, 2000) Thus, civic interest groups, when they have the ability to
pressure domestic governments, particularly if issues become electoral factors, can
impact the opinions and therefore the position of the Council.

Civic interest organizations, in particular non-governmental organizations, have
been quite active on the European level, but are widely dispersed and smaller in numbers
than on national levels. Therefore, NGOs at the European level have fewer resources to
lobby EU institutions for civic interests. Because of this, NGOs on the European level are
more coordinated in their activities and strategies, which is most evident in the
coordination of environmental and consumer NGOs. These groups have the ability to
shape the EU agenda more than their organizational capacity would imply due to the
institutional structure of the EU as outlined above. (Kettnaker, 2001) The Commission’s
willingness to address new issues and approaches has allowed these groups to play an
influential role. “The way the agenda is shaped often puts established interests on the
defensive and may structure issues in such a way as to disadvantage them.” (Wallace and
Young, 2000, p. 20) However, the economic regulatory view of the conflict between
producers’ and civic interest groups’ influence on the EU regulations is misleading,
because the regulatory process does not usually favour one over the other. Some
producers will gain from regulation and others won’t. Some civic organizations will be

aligned with producers when their objectives are compatible and they will cooperate.
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Overall, there is a balance between both producer and civic interests and how they
influence EU regulations.

However, if there are more access points in the EU’s institutional structure for
NGOs to influence regulatory outcomes, then one might ask if there are mandatory
labeling regimes for GMOs and animal welfare policies, why is the EU’s ecolabeling
regime voluntary? The theory of ‘collective action capacity,” can help explain why some
labeling policies for nprPPMs are more restrictive within the EU than others.
Institutionalist theory concentrates on the collective action capacity of NGOs,”
consumer, and producer interests to explain why policy outcomes in the EU’s multi-level
system of regulatory governance have led to stronger regulations over certain issues.
‘Collective action capacity’ is defined as the concentrated interests that dominate over
diffuse interests, and therefore, regulatory outcomes reflect the preferences of
concentrated interests. (Olson, 1971) According to economic theory of regulation, NGOs
and consumers that represent civic interests are considered to face debilitating collective
action problems and it is harder for civic interests to prevail over producer interests.
(Bernhauer and Meins, 2003) This is because it is more difficult to mobilize support and
the financial resources necessary to effectively exert market and political pressure.
(Stigler, 1971)

According to Bernhauer and Meins (2003), public outrage, or “public risk
perceptions” and trust, or lack thereof, in regulatory authorities have helped
environmental and consumer NGOs in overcoming these hurdles, which has increased

their collective action capacity. The disintegration of a coalition of producer interests can

13 [ will use Wallace and Young’s (2000, p. 2) definition of these types of organizations as those that
represent ‘civic’ interests, or those that represent “the interests other than those of producers that are
relevant to regulation
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be caused by public support for stronger regulations and NGOs pressuring some
producers to support stricter regulations™, because consumer support will improve their
cpmpetitive position, while other producers are left to defend less restrictive regulations.
This process reduces the collective action capacity of producer interests, compared with
civic interests. (Bernhauer and Meins, 2003) Therefore, the more restrictive policies in
the EU for GMO and animal welfare are the result of concentrated, rather than diffuse
interests, and are often attributed to the growing public outrage over food-related safety,

which has led to a risk-averse environment more favourable to a social-based RAF.

Canada’s Regulatory System

However, even though civic and consumer interests are parallel to those in the
EU, Canada’s regulatory approach to RAF seems to diverge with the EU’s. This is
because the “collective action capacity” theory cannot be applied to the Canadian
regulatory institution. Instead, the centralized system of regulatory governance in Canada
has led to a science-based approach of RAF. As a result of this regulatory process, social-
based considerations are of secondary importance to Canadian regulators. In “Risk,
Science, and Politics,” George Hoberg and Kathryn Harrison (1990) provide an in depth
examination of the use of RAF in Canadian regulatory politics using case studies of toxic
substances regulation to analyze the Canadian approach to the interpretation of science in
decision-making. They argue that the Canadian regulatory approach is more
“paternalistic” than the European approach, entrusting the task of risk regulation to
elected politicians and government experts in the bureaucracy, with far less input from

the public or from NGOs. The regulatory process tends to be closed, informal, and

1 In this case mandatory labeling regimes over voluntary labeling regimes
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consensual. However, this does not necessarily determine regulatory outcomes. At times
the Canadian government creates very weak and liberal policies that favour producers,
but at other times it can be aggressive and restrictive towards these same interests.
(Hoberg and Harrison, 1990)

Political control over regulation occurs through ministerial supervision of
departments, Cabinet-wide reviews of major regulatory proposals, and legislative
oversight during Question Period, or in Parliamentary committees. Therefore, the
Canadian executive branch has a greater degree of control than its European counterparts,
which it can use to either implement stronger or more lenient policies at its own
discretion. Regulatory decisions rely heavily on government scientists’ professional
judgment in weighing the available evidence and there is the flexibility to adapt quickly
to changes in science. (Doern and Reed, 2000) One of the rudimentary divergences in the
Canadian and European approach is in civic interest representation in the regulatory
process. The Canadian system is closed and often unresponsive to these interests. There
is simply much less NGO or partisan conflict over regulation. Civic participation has
historically occurred through informal consultations between regulatory officials and
those directly affected. (Hoberg and Harrison, 1990) In the EU there are multiple points
of access for NGOs to express public opposition to policies. But in Canada, the executive
departments control regulatory decisions. When the Prime Minister’s Office (PMO), or
the Cabinet, makes decisions regarding the safety of a production method, this is
typically the end of the process and the decision is final. Opposition parties and
Parliamentary committees simply do not have enough resources or expertise to perform

and oversee scientific and social-based reviews of regulatory decisions aggressively.
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(Hoberg and Harrison, 1990) Furthermore, because there is limited public dissemination
of information, the genéral public has little basis on which to evaluate the regulatory
decisions of policy makers. (Hoberg and Harrison, 1990) These factors of the regulatory
system have fundamentally limited the ‘collective action capacity’ of civic interests in
Canada.

Therefore, risk analysis of the science behind production and process methods has
remained insulated from political conflict between producer and civic interests and has
remained outside of public scrutiny. When the public does become concerned, Canadian
regulators are more likely to assure the public that exposure to low level or uncertain
risks are ‘safe.” “Even when experts disagree about the risks (of a product or production
method) at low doses, Canadian officials will offer reassurances of absolute safety in
order to avoid public alarm.” (Hoberg and Harrison, 1990, p. 289) This greater insulation
of decision-makers gives officials the formal capacity to act on their own policy
preferences. This allows for several non-institutional variables to influence the outcomes
of regulatory policies. Hoberg and Harrison (1994), and other Canadian regulatory
politics theorists, stress the importance of economic interests as a variable in Canadian
policy decision-making. If the economic costs of regulations outweigh the benefits then
regulators will often lean towards looser policies.

But it is not just the bureaucratic system in Canada that favours business interests
over consumer interests, because Canada has an unusual political party system. There are
two core parties that are elected as the government, the Liberals and Conservatives, both
of which are centrist parties that subscribe to fiscally conservative policies. This is

because both parties have strong support from, and therefore obligations towards business
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interest groups. Even though there are three left-wing parties'’, as well as many Liberal
Party members, who support mandatory labeling, successive governments have opted for
more business-friendly voluntary labels. In other systems, however, if there is left/right
balance, then the regulatory outcome could lead to more restrictive policies.

However, it should be noted that in the Canadian system, if there is enough public
support for stronger regulations, and the issue becomes a political one that could change
the balance of an electoral outcome, then the political equilibrium will change. The
parliamentary tradition of ‘good governance’ places the responsibility on Members of
Parliament and the Cabinet to defend the interests of the public, and if pressure is high
enough then political parties are quick to change their policy position, even if it costs
them support from business interest groups. The politicization of issues can affect the
political equilibrium especially during periods of minority governments, where the
governing party must negotiate with the left-leaning parties. In order to avoid losing their
position, either the Liberals or Conservatives have often established more restrictive
regulations and left-leaning policies. Therefore when issues become politicized, NGOs
will play a stronger role in regulatory outcomes as both voters and politicians become
aware of their policy demands.

As stated above, it was through the use of civic action that NGOs were able to
arouse consumer concerns over the perceived risk factors associated with consuming GM
and non-animal welfare foods. This leads to pressure from both consumers and NGOs on
regulatory officials for mandatory regulations over these issues. These civic actions were
not limited to the European regions and new global social movements have lobbied for

regulations over each of the nprPPM issues discussed here in almost every industrialized

' The Bloc Quebecois Party, The New Democratic Party, and The Green Party
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country. Civic action and consumer concern over these issues has been evident in both
the EU and Canada. I will demonstrate that even though the regulatory outcomes in the
EU and Canada are not the same, the anti-GMO and pro-animal welfare movements and
consumer preferences are similar. However, NGOs in Europe have the ability to
successfully lobby EU regulatory officials for more restrictive policies if they are able to
provoke consumer concerns over their risk perceptions of a production and process
methods.

In the EU, this success is dependent on consumer support for these issues. This
can explain why the regulatory outcomes for eco-labeling policies are similar in Canada
and the EU. Because civic interest groups have been successful in shaping consumers’
perceptions of the potential risks from consuming GM foods and foods produced with no
animal welfare standards, this has enabled NGOs in the EU to have the collective action
capacity to lobby for more restrictive policies. However, environmental civic interest
groups have been less successful at convincing consumers of the potential risks
associated with consuming products that are harmful to the environment, especially
during the production process. Therefore, lobbying efforts for ecolabeling policies have
been mostly elite driven, rather than consumer-driven, which has diminished the
collective action capacity of these interest groups. This has resulted in a voluntary

ecolabel in the EU, similar to Canada’s voluntary ecolabeling program.

The Anti-GMO Movement in the EU and Canada

Several scholars have stressed the importance of civic interests in determining
GMO policy outcomes in the EU (Tiberghien (2006); Kettnaker (2001); Bernhauer and

Meins (2003)). In particular, Berhauer and Meins use GMO regulations as a case study to
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demonstrate the collective action capacity of consumers, NGOs, and the divisive attitude
towards biotechnology between producers, combined with the institutional structure of
the EU, that lead to more restrictive policy outcomes. Specifically, they focus on the
division between producers over the use of biotechnology, and discuss how some
producers responded to consumer concerns and began producing and marketing GMO-
free products, while others supported the use of biotechnology. The importance of this
split is critical, causing the lobbying power, or action capacity, of producers to be
diminished and therefore strengthening the position of the preferences expressed by
consumers and NGOs. The same type of split between producers is evident over animal
welfare standards, as some producers have responded to consumer concerns and NGO
actions against lower standards and have begun to market animal welfare-friendly
products, while others continue their practices that are considered by consumers to be
harmful to the welfare of animals.

However, producers are also divided over consumer concerns about
environmentally harmful products and some have taken the initiative to market
environmentally friendly products to consumers, even before government labeling
programs were established. Therefore, a split between producers in the European market
does not necessarily lead to more restrictive labeling policies in the EU than it does in
Canada. Instead, I will focus on how anti-GMO and pro-animal welfare NGO campaigns
in the EU have been able to influence consumer concerns over the risk factors of
consuming products that are not required to adhere to higher standards. This has led to
consumer demand for more restrictive policies, which increased the collective action

capacity of civic interests over producer interests and eventually led to more restrictive
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labeling policies in the EU. Because of lower consumer concerns over the risk factors of
consuming environmentally harmful products, NGO campaigns have been less successful
in lobbying for more restrictive regulations, in particular a mandatory ecolabeling
program.

Global NGO campaigns against GMOs began in the mid-1990s. GMOs became a
negative symbol of globalization and economic liberalism. Initially, groups like
Greenpeace saw GMOs as the wrong battle against aspects of globalization because it
was too narrow of an issue and too complicated for the general public to understand, but
“this changed with the success of Arnaud Apoteker’s anti-GMO campaign”, leader of
French Greenpeace, who was able to arouse consumer concerns over the use of
biotechnology. (Tiberghien, 2006, p. 25) After this success, the global anti-GMO
coalition grew beyond Greenpeace, to include farmers’ unions and anti-globalization
groups. Protest intensity against GMOs peaked at different times'in different countries in
the EU. (Kettnaker, 2001) The first wave was in Central Europe. Austria was the first to
have a public referendum on a 5-year moratorium on the import, use and cultivation of
GMOs, where over 20% of the electorate voted, and was the second highest turnout in the
history of national petitions, and the highest ever grassroots initiative. (Kettnaker, 2001)
This move was followed shortly thereafter by Luxembourg, Italy and many Scandinavian
countries. (Kettnaker, 2001) Protest activity also peaked in Germany in 1996, and was
among the strongest in Europe. (Kettnaker, 2001)

In 1998, a second wave of protest began in France and Britain. By this point many
UK supermarket chains had gone ‘GM-free’, but many scholars have attributed the

change in public attitudes to a 1998 advertising campaign launched by Monsanto, a GM
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seed producer, in which newspapers responded with critical articles on genetic
engineering resulting in broader public awareness. (Kettnaker, 2001) France at first was a
proponent of GM-products, becoming the sole European country to authorize Novartis
GM corn, however, after a change in government in 1997, cultivation and processing of
genetically modified plants was restricted and a moratorium on several plants was put
into effect. (Tiberghien, 2006)

European-wide NGO campaigns peaked in 1997 around the same time the first
imports of GM corn and soybeans arrived in Europe. (Kettnaker, 2001) Grassroots
campaigns took place against biotechnology companies’ experimental fields. ‘Global
Days of Action’ against genetic engineering took place for two weeks in 1997, with
Greenpeace and other environmental groups usually accounting for the largest share of
campaigns. (Kettnaker, 2001) However, initiatives for public referenda or for the
establishment of GM-free labels usually came from broad coalitions of social movement
organizations, political parties, and churches, and a few professional associations entered
the debate as well, including chefs and physicians. (Tiberghien, 2006)

These types of campaigns targeted food producers and food retailers and heavily
involved consumer participation. Boycotts were employed against grocers who sold
products containing GM ingredients, which indirectly affected grain mills, farmers of
GMOs, and ultimately biotechnology corporations. This pressured retailers and producers
to guarantee that they would not produce or sell GM ingredients and major retailers
agreed so as to avoid bad publicity. (Kettnaker, 2001) Eurocommerce, which represents
the retail sector in 20 European states, began to speak on behalf of consumer interests and

extensively lobbied the agricultural industry for crop segregation. (Kettnaker, 2001)
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Intense brand name protests were directed at the four largest producers of GM foods with
headquarters in Europe: Unilever, Nestle, Kraft and Danone and each made selective
concessions in countries with higher consumer pressure. (Kettnaker, 2001) Supermarkets
and food chains became targets of picketing. Across Europe, food retailers, in order to
avoid boycotts, joined in with consumers in demanding alternatives to GMOs.
Eventually, NGOs were able to find non-GM crop suppliers and in the absence of
legislation, established labeling regimes of their own to demonstrate that consumers cared
about the issue and were willing to purchase GM-free foods. (Tiberghien, 2006)

By the late 1990s European-wide consumer support behind NGO campaigns had
grown to immense proportions, indicated by a 1997 Eurobarometer poll where 74% of
respondents replied that they wanted labeling requirements for GM food. (Kettnaker,
2001) Much of this growing consumer support was due to the perception of the potential
risks that could result from the consumption of GMOs. (Tiberghien, 2006) Some of the
risks that both the media and NGOs have stressed include:

...inadequate controls by regulatory authorities given the vast asymmetry in the information
available (developing corporations have a much greater knowledge about new products than do
governments and the involvement of most scientists is in the private sector). Other risks involve
the potential transfer of allergens from one species to another without open disclosure, the
unpredictability of GMOs over the long-term and the possibility of mutations, environmental
hazards, and the detrimental impact on global biodiversity. In addition, massively adopting
superior GM crops may lead to an unhealthy reliance on only a few crops, which could have
catastrophic consequences. GM genes could also be transferred into native plants and affect the
native environment in an irreversible way. Finally, GMOs have a huge economic impact and lead
to new power relations between farmers and seed companies, between seed companies and actors
in the food chain, and between consumers and food. (Tiberghien, 2006, p. 7)

Despite these wide range of risks that GMOs present, consumer support for anti-GMO
campaigns can be directly linked to concerns over the safety of food. By portraying
GMOs as ‘frankenfoods’ with unknown long-term risks, NGOs were successful in

changing consumers’ perceptions of GM foods as possibly harmful and therefore unsafe
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to consume. Therefore the collective action capacity of NGOs was strengthened by
consumer support and some producers eventually responded to these demands, which
strengthened this capacity even further.

In the case of GMOs, however, the strength of the voice of NGOs was furthered
by the politicization of the issue in the Council of Ministers. Civic interest groups were
able to successfully pressure some Member State governments through by influencing
consumer perceptions, and in some cases this elevated GMOs as an electoral issue,
particularly in France. These pressures on Member States were brought into the Council,
which eventually led to the de facto moratorium as discussed above. In the Council,
opinions of Member States must be taken according to Qualified Majority Voting, which
gave the Member States an opportunity to voice objections to the Commission’s original
position on GMOs, which was more lenient at the time. (Licberman and Gray, 2006)
However, voting in the Council failed to achieve a majority for or against GMO
authorizations. Therefore the responsibility of reconciling this dispute was passed to the
Commission. The Commission, in order to affirm its leadership but not its preference,
complied with civic and consumer demands for more restrictive policies. Therefore the
case of GMOs is a more unique situation in that the collective action capacity of NGOs
was further heightened by the politicization of the issue in the Council of Ministers. This
gave these groups an opportunity to capitalize its influence over the Commission, who
itself was divided over the appropriate response to this politicization.

However, the anti-GMO movement has not been a strictly European experience.
NGO actions against GMOs have been very similar in other states, and the movement has

been largely transnational and is not limited to north-western European states.
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Transnational actors have invested much of their efforts in pressuring both government
and producer targets at any level in any country, and Canada has not been an exception.
Greenpeace Canada, the Sierra Club, and the Council of Canadians, along with other
environmental and consumer groups, have formed a large coalition opposed to the use of
GMOs in food. These groups have demanded the Canadian federal government, and
provincial governments, to implement a mandatory labeling system similar to the EU’s.
However, it is interesting to note that the Consumers’ Association of Canada (CAC), the
leading national consumer group, has taken the same position on GMO labeling as the
federal government and the food industry by advocating for a voluntary labeling
program, even publishing a booklet titled 4 Growing Appetite for Information: Food
Biotechnology in Canada, that reiterates the safety of consuming GM food. The anti-
GMO coalition in Canada has criticized this booklet as being ‘propagandic material’
because it was written by the Food Biotechnology Communications Network, which is
largely funded by major biotechnology companies like Monsanto, Aventis and Ag-West
Biotech, and advises the federal government on policy issues associated with
biotechnology. The pamphlet has created a split within the CAC, with the BC Chapter
refusing to distribute it and many members openly criticizing the organization’s
association with this Network.

The anti-GMO coalition has used similar tactics to European NGOs, including
protests at major grocery stores in Canada, such as Loblaws, Sobeys, and the Canadian
Superstore as well as targeting crop producers, such as Greenpeace activists drawing a
question mark on GM crop fields. These tactics have purposefully gained media

attention, which has led to consumer awareness and concerns over the consumption of
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GM foods. The anti-GMO movement even has a Canadian symbol and an unofficial
spokesperson creating consumer awareness and sympathy for the movement. Percy
Schmeiser, a small farmer from Saskatchewan, has battled the large GM seed company
Monsanto in Canadian courts for patent infringement. Monsanto has accused Schmeiser
of using their ‘Roundup ready Canola’ seeds in his own canola oil. Schmeiser has
counter-claimed that Monsanto's seeds unknowingly blew into his canola, thus
contaminating his crop of un-genetically modified canola. This case has been portrayed
by the media as a typical David versus Goliath tale, with Monsanto repeatedly being
referred to by journalists as ‘Monsatan.” Schmeiser has easily won the sympathy of the
Canadian public and he has raised awareness for the anti-GMO coalition, as hundreds of
thousands of dollars have been raised to help his case.

Consumer response to these campaigns in Canada has not differed much from
European consumers. Although surveys have shown varying results, all have indicated a
large majority of Canadian consumers desire government requirements for mandatory
labeling. An Environics survey indicated that 80% of Canadians desired a mandatory
labeling scheme, while Greenpeace claims the number is closer to 95%. An academic
survey carried out by Veeman, et al (2003) indicates that around 89% of Canadians want
mandatory labeling. In response to consumer concerns, several producers have committed
to supplying GM-free food, most notably McCain Foods Limited, the world’s largest
producer of French fries, has decided to not purchase GM potatoes, declaring “we are in
the business of giving our customers what they want, not what we think they should
have.” (Pollack and Shaffer, 2001, p. 49) Some supermarkets, such as Loblaws, have

even pressured both the federal and provincial governments to label GM food because
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too many producers are making the claim that their products are ‘GM-free’ without going
through any proper certification processes.

Canadian regulators have not completely ignored these pressures from
consumers, NGOs and producers. Provincial legislators in both Quebec and Prince
Edward Island have considered implementing mandatory labeling regimes. But these
efforts have largely failed because product labeling is considered to be a federal issue.
Federal politicians have also responded to consumer concerns, with the NDP, Bloc
Quebecois, Green parties, and some members of the Liberal Party, supporting mandatory
labeling, most notably in 2001, when Liberal MP, Charles Caccia, introduced a private
members bill for mandatory labeling. But despite the support from then Health Minister
Allan Rock, the bill was defeated in Parliament by a vote of 126 to 91.%

Therefore, despite the efforts of NGOs, concerns of consumers, and even a split
between producers over the use of GMOs, the federal government continues to reiterate
its position that a voluntary labeling regime is preferable. This is because, as argued
above, the Canadian federal government, unlike the EU, has the ability to use a more
scientific-based RAF, without being pressured by social considerations in policy-making.
This means that the government is able to assess the risks associated with consuming GM
foods solely based on scientific evidence, without being influenced by consumers and
NGOs. As long as the benefits of allowing less restrictive regulations for GM foods

outweigh the costs,'” the Canadian government is likely to maintain this position.

16 http://www cbc.ca/canada/story/2001/10/17/gmfood_labels011017.html
17 For example, scientists could prove that there are unhealthy risks associated with consuming GM foods
or the issue affects electoral outcomes
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The Animal Welfare Movement in the EU and Canada

The pro-animal welfare movement in the EU, similar to the anti-GMO movement,
also followed a bottom-up lobbying pattern. However, unlike the anti-GMO movement
and the environmental movement, the issue was not politicized in the Council of
Ministers and the political attention of European Commission was unresponsive until the
late 1990s. (Hilson, 2002) Hilson and Kohler-Koch (1997) have attributed the lack of
response to the style of lobbying the animal welfare movement used, which varied from
the typical means of lobbying at the Community level and was considered by some EU
officials to be “nerve wrecking.” (Kohler-Koch, 1997) The animal welfare movement,
which focuses on the well-being of animals, stems from the animal rights movement,
which focuses on the moral status of animals.i8 The animal rights movement has used a
wide variety of tactics to bring attention to their issues, ranging from ‘unfriendly’ letter
writing, to acts of vandalism, to outright acts of violence. These types of political actions
were not the kind of ‘friendly’ relations EU regulators entertained with other civic
interest groups and therefore it was unsurprising that key regulators in the Commission
preferred to deal with representatives from the environmental movement and from
consumer protection groups. (Kohler-Koch, 1997)

Because of this lack of success on the European level, the animal welfare
movement began to use alternative strategies that were less radical than the animal rights
movement. (Hilson, 2002) Activists began to aim for stricter treatment of farm animals at

both the Member State and EU level. Their activities took two forms:

18 The difference between these two movements should be emphasized in that the animal rights movement
is radically different. Rather than focusing on the treatment of animals and their overall well-being, the
movement believes that animals possess certain fundamental and inalienable rights, and therefore should be
treated as moral equals. Many advocates of animal rights oppose all ways in which animals are confined
and utilized by humans.
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DIndividuals have taken direct action to prevent practices they consider cruel. Examples include
protests against live animal exports, picketing at supermarkets, and pressuring farmers and
producers to create animal welfare food schemes 2) Animal welfare groups began to lobby
government in a traditional manner at both the Member State and EU levels. Within the EU,
national animal welfare groups are represented by the Eurogroup for Animal Welfare, which is
officially recognized by the Commission as a lobbying organization and meets regularly with EU
officials and is also active in broader European institutions. National and pan-national lobbying
groups are now well-organized and highly influential in the debate on animal welfare policy.
(Blanford, et al, 2002, p. 85)

The beginning of the animal welfare movement’s tactical restructuring began with the
campaign against the exports of live animals. First, two major ferry companies, which
shipped the animals, were successfully pressured into stopping this practice. However,
animal exporters countered by chartering their own ships. Interest groups then organized
mass protests at ferry departure points, which created intense media attention to their
issue, which in turn led to an overwhelming public response in support of animal welfare
groups. (Kohler-Koch, 1997)

Using the same grassroots methods as the anti-GMO movement, by gaining
public support and pressuring the private sector, which then increased the collective
action capacity of animal welfare interest groups, and then working together to lobby EU
regulators eventually led to more restrictive animal welfare policies. In order to gain the
support of consumers, animal welfare groups have been creative in using emotive
propaganda, such as celebrity endorsements, to raise awareness of the treatment of farm
animals in mass production facilities, or dressing like animals to raise awareness among
children, or advertising campaigns, such as the comparison of the treatment of pigs to the
Holocaust. But the movement has also used visual evidence, such as documentaries and
photographic proof of the mistreatment of farm animals to demonstrate to consumers
what happens during the production process in the worst cases. Successful video

campaigns focused on the treatment of broiler chickens and veal, which have influenced
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consumer perceptions about how safe the food they consume is if animals have been
harmed or mistreated during the production process.

With the success of these types of campaigns, the private sector began to respond
to the combined pressures from interest groups’ campaigns against them and consumer
concerns. The first animal welfare certification program began in the UK when the Royal
Society for the Prevention of Cruelty to Animals (RSPCA) established Freedom Food, in
which members are required to comply with farm animal welfare standards established
by the RSPCA and are inspected to ensure they maintain compliance with these
standards. Similar third-party certification programs were also established in Germany
(Neuland), and in France (Label Rouge). Several other producer groups across the EU
have established animal welfare certification schemes under which standards are set
regarding animal health and welfare. The objective of these certificates is to assure the
quality of the product and production process to the consumer. Some of these programs
go significantly beyond the commercial standards already in place. “Farmers who
participate in such schemes receive a higher rate of return, as some consumers are willing
to pay a premium price for high welfare produce.” (Wilkins, 2005, p. 634) Supermarkets
have also been pressured to respond to consumer concerns, such as the decision by Marks
& Spencer to only stock free-range eggs in its stores. The success of these programs have
led interest groups, producers and consumers to pressure regulators for stricter
regulations and a European-wide animal welfare labeling scheme to keep standards and
label recognition consistent.

While animal rights issues tend to be more important in north western Europe,

survey results have shown that concern for animal welfare is comparable across EU

66



Member States among consumers. (Blanford et al, 2002) These same surveys indicate
that consumers are concerned with the welfare of animals in the context of food
production, specifically for their own safety and health. (Blanford et al, 2002) Although
some consumers support the ethical issues of animal rights, they are more likely to
perceive products as being of higher quality and therefore less risky to consume if higher

animal welfare standards have been applied. (Blanford, et al, 2002)

...animal welfare is used as an indicator of credence characteristics associated with the end
product. Consumers seem to assess animal welfare in terms of their own well-being. They put
themselves in the animals’ place in judging the acceptability of production practices. References
were made by consumers in surveys to the concepts of ‘natural’ or ‘humane.” Consumers may
deem certain practices unacceptable that scientists do not consider as posing a major threat to the
health of animals or consumers. (Blanford, et al, 2002, p. 82)

I would argue that the major reason why animal welfare interest groups at the European-
level were able to successfully lobby for a mandatory labeling policy, as opposed to a
voluntary scheme, is because their strengthened collective action capacity through the
support of consumers. This support was not caused by consumers moral concerns for the
well-being of animals, but by the perception of risk to the health and well-being of
consumers in connection with the mistreatment of animals during the production process.
Therefore, EU regulators included these social-based concerns in their Risk Analysis
Framework and interest groups, with the support of consumers, had the power to lobby
for stricter regulations, even though scientific evidence does not necessarily support their
claims.

The Canadian animal welfare movement is not as organized as their European
counterpart, nor has the media paid as much attention to the propagandic nature of the
animal rights movement. However, this does not diminish the fact that the movement has
used similar tactics to raise awareness for the well-being of farm animals among

consumers. Nor do the perspectives of Canadian consumers greatly differ from European
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consumers. The Canadian animal welfare movement, led by NGOs such as PETA
(People for the Ethical Treatment of Animals) and the SPCA, have taken considerable
action, such as organizing protests and boycotts Safeway supermarkets after members of
PETA caught screaming pigs on videotape, which were being mistreated in supplier
facilities. Other actions have been targeted at major fast food corporations such as
McDonald’s and Burger King, who were successfully pressured into performing more
auditing at beef and pork plants. One of the most notable campaigns organized by PETA
was the five-year “Kentucky Fried Cruelty” boycott against KFC Canada. Recently, KFC
Canada promised to improve welfare conditions for the chickens that it buys for its fast-
food outlets, in exchange for an end to the campaign. The deal also obliges KFC Canada
to begin buying from suppliers who use gas to kill chickens painlessly, considered the
least cruel method of slaughter. Major meat producers, such as Maple Leafs Food Inc.,
have started phasing out sow stalls in their operations.

Therefore, consumer pressure to improve animal welfare standards is being
generated by animal advocacy groups in Canada. Academic studies have also
demonstrated that Canadian consumers are willing to pay a price premium for higher
animal welfare standards, even more so than American consumers, such as Dickinson
(2003). Primary and secondary research by Agricultural Canada indicates that there is
considerable demand among consumers for free-range chickens and eggs. Similar to
European countries, third party animal welfare certification schemes are being
established in some provinces, such as the British Columbia SPCA’s version of the UK’s

Freedom Food program. This program is Canada’s first government approved SPCA

68



Certified labeling system. The Winnipeg Humane Society has also introduced its own
certification program based on organic standards.
Canadian consumer demand for higher animal welfare standards are similar to

European demands because the root causes are the same as well:

The rapid urbanization of human populations and growing affluence have created consumers (in
industrialized countries) further removed from animal food production. These consumers desire
food products which are not only safe but also have quality characteristics, and their purchasing
decisions are not made on price alone. (Thiermann, 2005, p. 747)

Consumers in industrialized countries are perceiving links between welfare standards and
higher quality of food, which is not completely baseless: scientific research indicates that
animals which are treated better and allowed to behave naturally are overall healthier, and
higher welfare standards also help to prevent and control epizootic diseases. (Thiermann,
2005) However, unlike the EU, Canadian regulators have the ability to determine whether
or not people are significantly harmed by the way animals are raised for human
consumption. If so, then the government is compelled to provide mandatory regulations
to protect the public from harm. Since the Canadian regulatory system has the freedom to
rely completely on scientific evidence to assess the risks of consuming non-animal
welfare friendly products, rather than considering interest group pressure or consumer
concerns, regulators usually conclude that it is not necessary to have mandatory
requirements for animal welfare standards. In this case, the Canadian government has
been able to conclude that the economic costs outweigh the social benefits of regulating

animal welfare.

The Environmental Movement in the EU and Canada

If interest groups have the ability to influence EU policy-makers to enact more

restrictive regulations, even though the scientific evidence may be unclear, then given the
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powerful influence on both the private sector and regulators environmental NGOs already
have, they should have the ability to pressure for a mandatory ecolabeling policy. In fact,
the influence of transnational environmental group networks and their targeting of the
private sector to abide by environmentally sustainable production methods led to the
emergence of a European-level ecolabeling scheme (Gulbrandsen, 2006) However, even
though environmental networks have lobbied for a mandatory scheme, there is currently
only a voluntary scheme in the EU, similar to the Canadian scheme. This is because,
unlike the anti-GMO movement and the pro-animal welfare movements in the EU,
lobbying efforts for mandatory ecolabeling has not been a grassroots process.

This does not mean that there is a lack of protest for environmentally sustainable
regulations at the European level. Environmentalists are very active in terms of both
protest and lobbying, and groups such as Greenpeace, Friends of the Earth (FoE), and
members of green parties have all taken such actions at the European level to bring
awareness to consumers. They have been using such tactics long before the anti-GMO
and animal rights movements to influence policy makers, consumers and producers in EU
Member States. However, Rucht (2001) argues that this movement has been more
‘power-oriented’ rather than ‘action-oriented,” than the other two movements examined
above. The environmental movement has been institutionalized in the European Union,

especially within DG Environment (Rootes, 2003):

Issues have been taken up by the Parliament, and have been pressed, with varying degrees of
success, upon the other Directorates. In Member States, environmental issues have moved up the
policy agenda, sometimes as a result of pressure from the Commission, and usually with the aim
of raising and harmonizing standards of environmental protection. Environmental protection
agencies have been established and have been accorded increasing powers. There has also been
progressive popularity of green parties, which are now represented in national, regional, and
European levels of government. (Rootes, 2003, p. 1)
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Many authors have attributed this institutionalization of the environmental movement to
the rising power of environmental NGOs and movement organizations. Organizations,
such as Greenpeace and FoE, have set up branches in almost all Member States and have
dramatic numbers of memberships. Many of these organizations are substantial in size
with large budgets and many employees, which have enjoyed regular access to EU
policy-makers. (Rootes, 2003)

However, the environmental movement “has become so institutionalized that it
now fails to capture the imagination or command support of any large part of the public.”
(Rootes, 2003, p. 2) Both Rootes (2003) and Rucht (2001) argue that the
institutionalization of this movement has led to a ‘demobilization’ of grassroots
campaigns, which have been essential in arousing consumer concerns in the cases of the
anti-GMO and pro-animal welfare movements. “Because the influence of the
environmental movement depends ultimately on its ability to mobilize consumers to
pressure business corporations and government regulators, any loss of this mobilizing
capacity diminishes its influence [on consumers]” (Rootes, 2003, p. 2) In summation,
environmental civic interest groups have been transformed into an elite movement, and
thus consumer support within this movement is weaker and therefore less able to pressure
EU regulators for a mandatory ecolabeling scheme.

Compounded with the problem of being perceived as an ‘elite’ movement, as
opposed to being a grassroots movement, many consumers do not understand the
complex scientific relationship between the products they buy and the environmental
consequences of the production process and the end use of the product. (Hale, 1996)

Even though European consumers are concerned about the relationship between their
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individual health and well-being and the consequences of environmental change, it is
much more difficult for consumers to understand the risks of consuming a product and
the potential harm that it could cause the environment, and therefore themselves.
(Erskine, 1997) The perception of risk is much easier for consumers to conclude when it
comes to the consumption of GM foods or non-animal welfare friendly products.
Although the environmental movement has tried to change consumer behaviour
and attitudes and convince them of the risks inherent in consuming environmentally
harmful products, studies have indicated that despite European citizens ranking
environmental factors as more important than economic or social issues for their quality
of life (Jordan, 2005), European consumers, as a whole, are seldom willing to pay a
higher premium price for certified environmentally-friendly products. (Gulbrandsen,
2006) Gulbrandsen’s study of fishery and timber ecolabeling in the EU indicates that the
ecolabeling scheme has not come from consumer demand, in the same manner as the

GMO label and animal welfare labels:

These types of certifications were invented by environmental organizations. Their spread has been
driven by advocacy groups targeting companies and supply chains and less by consumers and
companies themselves. Consumer demand for these labels has actually been quite low as has
readiness to pay a premium. It is not actual buying power that matters but the fact that retailers
were aware of the power of environmental organizations to name and shame companies and
industries. Essentially participation in ecolabeling schemes is a response to environmental group
targeting, rather than consumer demand. (Gulbrandsen, 2006, p. 486)

Therefore, the fact that the EU has established a voluntary ecolabeling scheme can be
explained by the diminished collective action capacity of the environmental movement
caused by a lack of consumer concern and support for this type of labeling scheme.
Similar to EU consumers, Canadian consumers have demonstrated concern over
the effects of environmental change to their personal health and well-being. According to

an Environics survey, environmental change is now second to health care, as the most
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important issue facing the country for Canadian voters. (Spencer, 2008) Over the last
twenty years, there has also been a marked increase in interest group activity and
demands for more sustainable policies, similar to the EU. Canadian environmental groups
have also played a key role in pushing the federal government to legislate regulations for
environmental protection. Similar to the EU, interest groups have become more involved
in multi-stakeholder consultations in the Canadian environmental policy framework.
(VanNijnatten, 1999) As a result, Environment Canada began to experiment with new
forms of participatory decision-making involving these interest groups: one of the major
results of these policy reforms was the EcoLogo labeling program. Yet similar to their
European counterparts, but for different reasons, Canadian regulators have established a
voluntary ecolabeling regime, despite the concerns of Canadian consumers and the
influence of environmental interest groups.

Once again, as has been demonstrated in the other case studies discussed above,
the Canadian regulatory process is rooted in elitist origins, which provides an institutional
framework with a high degree of concentration of policymaking capacity in the
executive. The Canadian federation is also more fragmented vertically, with jurisdictional
environmental policymaking divisions between provinces more intense because of
differences in language, culture, and geography. (VanNijnatten, 1999) This framework
limits the access of environmental interest groups and their capacity to influence the
government, even when consumers support the movement. Environmental policy has
tended to emerge from a relatively closed network of relations between high-level
department officials, Cabinet ministers, and particular societal interests. (VanNijatten,

1999)
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Similar to the cases of GM foods and animal welfare, Canadian regulators have
the power to assess scientific risk, without having to consider consumer and interest
group preferences. If an environmental policy is deemed to be more beneficial'® than its
economic or social costs, then the government has usually been willing to employ
restrictive regulations in the private sector. However, if the private sector is able to make
a convincing case that these regulations will cause Canadian industry to be less
competitive, then environmental protection responsibilities are left to the private sector,
rather than regulated in the public sector. Therefore, most environmental policies in
Canada have been “transferred from the public to private institutions under the rubric of
what has become known as ‘voluntary prevention initiatives.” (VanNijatten, 1999, p.
278) Even though the federal government establishes the standards for the EcoLogo, it is
the private sector that enforces these rules, should producers be willing to voluntarily

participate.

1% 1t should be noted that the benefits and costs of policies are usually considered in the short term than in
the long term
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Chapter Six: Reconciling Regulatory Trade Barriers

As outlined in the theoretical framework, neoliberal institutionalism, as a policy
coordination theory, will help determine whether or not Canada and the EU can reconcile
the trade barriers caused by nprPPM labeling schemes. Neoliberal institutionalism
emphasizes the importance of the power and size of a state when it comes to policy
coordination. When great powers agree, regulatory harmonization between most states is
likely to take place. When great powers do not agree, policy coordination still takes place
but in the form of regulatory competition. Great powers will compete in two different
ways: for policy influence over smaller states and for policy influence in international
institutions and agreements. (Drezner, 2005) This regulatory competition will result in
strong policy coordination between those states that cooperate with one of the great
powers, however, policies will still diverge between states, divided by the diverging
policy approaches of great powers. (Drezner, 2005)

In a post-hegemonic international system, many scholars have begun to describe
the rise of a new multi-polar system, with the United States, the European Union, and
newer rising powers such as China, Brasil and India all vying for influence over smaller
states through political and economic coordination. While these newer powers are
gaining economic strength, empirically, the Unites States and the European Union are
currently considered to be great economic powers by most scholars. “These are the only
two entities that combine relatively large markets with low vulnerability.” (Drezner,

2005, p. 843) Therefore, in applying this theory it is rational to conclude that there is
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regulatory competition taking place over a science-based versus a social-based Risk
Analysis Framework between the United States and the EU. This competition has
pressured smaller states into using one type of RAF over the other by these two
superpowers. The outcome has been a division over risk-based issues, such as GMOs and
animal welfare, with some states establishing more restrictive regulations in response to
consumer demands, similar to the EU, and some less restrictive because it is based upon
available scientific evidence, similar to the United States.

The United States is Canada’s closest and largest trading partner, and been a
major influence on policy decisions by Canadian regulators. Thus, if regulatory
competition between the USA and the EU is taking place, then it is logical for Canadian
regulators to align its RAF approach with the United States, and therefore use a similar
science-based approach. Scholars, such as Hoberg (1991), have emphasized that the US
is an international source of domestic regulation in Canada. The United States often
influences Canadian domestic policy through the export of costs and knowledge. The
most frequent patterns of policy coordination is through emulation, where US leadership
has led to Canadian borrowing of policy innovations, and through the imposition of
externalities, such as US economic or environmental effects on Canada. (Hoberg, 1991)
In this situation, the US is not imposing costs by explicit actions or transnational physical
processes, but through dependencies caused by Canada’s reliance on such a large
economy: “depending on the situation, economies of scale, factor mobility, and price
differentials can render Canada highly vulnerable to forces emanating from the south.”

(Hoberg, 1991)
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The economic influence of the US goes beyond market dominance because of its
great power status, to include a significant amount of American ownership of and
investment in Canadian business. However, the most common pattern of influence is not
where Canada is forced to coordinate because of US dominance but because it is easy to
borrow US policies in areas where Canadian regulators think it is appropriate, especially
when the particular industry is highly integrated. This process is driven by politicians
who approve of the American experience, by producers, who emphasize that similar
regulations are necessary for external trade with the United States, and by activists, who
pressure regulators for policies that are at least on par with the United States, if not even
more restrictive. (Hoberg, 1991) In particular, Canada tends to emulate the United States’
GMO and animal welfare policies because the two agricultural systems are highly
integrated and therefore require similar regulations to function effectively.

This pattern of emulation is especially apparent in the dominance of US scientific-
based use of the Risk Analysis Framework, of which Canada is often a ‘free rider.’
(Hoberg, 1991) This scientific dependence is often a result of transnational policy
communities, linking the two countries: information and common concerns are shared
because of the strong bilateral organizational links among regulators; regulators,
scientists, producers, and activists all share ideas; industry officials frequently interact,
either because Canadian firms are subsidiaries of American parent companies or through
participation in related trade organizations. (Hoberg, 1991) This creates common
scientific knowledge between the two partners over the hazards of certain production
processes, such as genetic modification or the welfare of farm animals, and their overall

health and well-being. Studies have indicated that American consumers are less
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concerned about the effects of GMOs and animal welfare standards. (Dickinson, 2003;
Zerbe, 2007) Therefore, despite large differences between the Canadian and American
regulatory institutions and processes, and despite any differences of demand between
Canadian and American consumers, there has been a significant amount of convergence
on GMO and animal welfare regulatory outcomes between Canada and the United States.

However, historically much of Canada’s regulatory policies have been aimed at
resisting these types of externalities from the American economy. (Hoberg, 1991)
Because the Canadian regulatory framework has provided the executive a great amount
of decision-making independence from outside influences, Canadian regulators have the
ability to chose between similar regulations, or more restrictive or less restrictive
regulations than the United States, depending on the possible costs and benefits of such
policy outcomes. Despite substantial interaction between Canadian and American
scientists and regulators, they have often reached divergent policy conclusions. (Hoberg,
1991) In certain situations, the same scientific evidence can be interpreted in dramatically
different regulatory conclusions. Uncertainties in risk analysis can be sufficiently large,
which leads scientists to disagree often, and these disagreements can affect regulatory
outcomes. Given the wide range of acceptable scientific opinions on production and
process methods and the safety of consuming products made from genetic modification,
or animal welfare, or are harmful to the environment, it is unsurprising that different
states often reach different regulatory outcomes. In the case studies above, Canada has
very similar policy approaches to the United States’ over the issues of GMOs, animal
welfare, and ecolabeling. Hoberg (1990) argues that different outcomes are more so

explained by institutional frameworks than by similar scientific conclusions. Therefore,
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the external influence of the United States is not the only cost/benefit factor in explaining
why Canada has a more scientific-based approach to RAF, which differs from the EU.
However, it is an essential factor in explaining why it will be difficult for Canada and the

EU to reconcile their differences either bilaterally or multilaterally.

Bilateral Approaches to Policy Coordination: Mutual Recognition

As a policy approaches, mutual recognition agreements (MRAs) at the bilateral
level, and harmonization agreements at the multilateral level, for PPMs have been
suggested in the transatlantic relationship as methods of reconciling regulatory barriers,
particularly in the drafted version of the Trade and Investment Enhancement Agreement
(TIEA). Using policy coordination theory, the possibility of resolving trade barriers,
caused by nprPPM labels through the use of these policies, will be explored.

.Mutual recognition is a conflicts rule, which depends on mutual trust and
recognizes the diversity of regulations between partners, but its success also depends on a
common identity. (Maduro, 2007) Canada and the EU currently have an MRA for
manufacturing practices for pharmaceuticals and mandatory conformity procedures in the
following sectors: medical devices, telecommunications equipment, information
technology equipment and radio transmitters, electrical safety, electromagnetic
compatibility and recreational craft. Therefore, these two trade partners have a shared
history of using mutual recognition to reduce regulatory barriers, and many scholars have
even suggested this particular approach as a solution to the GMO debate between North
American and the EU.

Mutual recognition is defined as a “contractual norm between governments

whereby they agree to the transfer of regulatory authority from the host country, where a
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transaction takes place (importer), to the home country, from which a product, person, or
a service originate (exporter).” (Nicolaodis, 1997, p. 1) This means that if a product is
sold lawfully in Canada, it can be sold freely in the EU’s 27 Member States without
having to comply with the EU’s regulations. Recognition involves the compatibility, or at
least the acceptance of another’s regulatory system, while mutuality involves reciprocal
reallocation of regulatory authority by trusting authorities in outside your own scope.
(Nicolaodis, 1997) Process rules are generally mutually recognized because a general rule
of these agreements is that a state cannot impose on the product its own production rules.
(Maduro, 2007) Therefore, if two parties share similar policy goals, then the production
methods are irrelevant. But a nprPPM labeling regimes negates this principle of mutual
recognition since the policy goals are not associated with the end product but with the
production method itself. Thus, the parties involved in such an agreement would have to
share similar objectives in their production methods as well.

The problem of establishing a MRA for GM food labels and animal welfare labels
is that the policy goals of regulators in Canada and the EU differ. The EU’s goal is
precaution of new technologies and consideration of consumer and interest group
demands, despite the costs to producers, while Canada’s goal is the acceptance and
promotion of new technologies and consideration of producer costs, despite consumer
and interest group demands. But the fact remains that some producers in each region
share the same objectives, and there are labeling regimes in both Canada and the EU that
reflect similar objectives. Currently, even though some producers in Canada use similar
production methods that are mandatory in the EU, they must still go through two

different certification processes to indicate the same objectives, of GM-free or animal
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welfare-friendly products, to consumers in both regions. The same would be required of
EU producers if they wish to certify their products in Canada. Product characteristics
related to a specific nprPPM cannot be easily verified through product inspection or
would require highly sophisticated testing procedures. Such products may need to be
accompanied by a certificate indicating what process was used. In practice, this
responsibility is usually placed on the exporting country and places an onerous burden on
producers trying to export their products. (OECD, 1997) A MRA has the effect of cutting
the costs and resources for certification, because it eliminates the requirement of
complying with two different regimes with similar objectives.

Mutually recognizing labeling regulations for genetically modified foods would
possibly involve the following situations: Canadian requirements for its voluntary label
would have to be recognized by EU officials. Therefore, if a producer is exporting what
is considered by Canadian authorities to be a GM-free product, then European authorities
must accept these requirements and apply its own GM-free label. The same would hold
for Canadian authorities accepting European requirements for its mandatory label of GM-
free. Both parties must accept the differences in fulfilling the requirements. Further
complicating the mutual recognition process is the differing schemes — mandatory versus
voluntary. In the EU, all products must indicate if they have been genetically modified. If
the traditional approach of mutual recognition is to be accepted by both parties, then the
EU must mutually recognize Canadian standards and accept genetic modification as a
legitimate and safe production process, and therefore do not have adhere to the same
requirements that products in the EU have to. Similarly, Canada must mutually recognize

EU standards and accept that EU products legitimately adhere to different regulations and
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are labeled as being either ‘GM-free’ or ‘contains food that has been genetically
modified,” and therefore accept that these labels do not discriminate against unlabeled
products from Canada. Convincing both parties to agree to these concessions may be
extremely difficult, in particular, when the variable of external pressure from the United
States is taken into consideration.

Mutual recognition of animal welfare labels is even more problematic than GM
labels because in Canada there is no government mandated animal welfare certification
scheme. All animal welfare labels in Canada are administered either by independent third
parties, such as the Humane Society and the SPCA, or by producers. Therefore, mutually
recognizing each other’s labeling schemes would be impossible because one party does
not have a labeling scheme. In addition, any mutual recognition agreement would require
the EU to make larger concessions than Canada would have to. In a MRA, the EU would
have to recognize Canadian animal welfare standards as equivalent, even though
Canadian standards are much less restrictive and are only guidelines for producers rather
than mandatory rules. In Canada’s case, while it would not have to abide by EU animal
welfare regulations, it would have to accept that the EU has higher standards. Canadian
producers would not have their products labeled, but therefore, would have to accept the
possibility of consumer discrimination because of this.

Given that there is regulatory heterogeneity between Canada and the EU, to what
extent should mutual recognition be introduced? The answer lies in how governments,
producers, and interest groups assess what constitutes legitimate or acceptable
differences. (Nicolaodis and Schaffer, 2005) In negotiating MRAs, regulators face a

fundamental choice regarding which standards to apply — those of the home state (where
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the product is exported to) or of the host state (the state which imports the product).
(Nicolaodis and Schaffer, 2005) An evaluation process can determine whether their
regulatory systems are comparable and their standards are functionally equivalent - if so,
they may recognize each other’s standards as equivalent. (Nicolaodis and Schaffer, 2005)
Home state standards would thus apply to both products consumed within it and products
exported to the host state. (Nicolaodis and Schaffer, 2005) An alternative to this would be
that states could agree to that each system will recognize its own standards and
certification, monitoring, and enforcement will take place in the home state, but the home
is also responsible for assessing conformity with the host state’s standards. (Nicolaodis
and Shaffer, 2005) Both of these processes require a ‘reconstruction of national
regulations.” (Nicolaodis and Schaffer, 2005) This reconstruction would lead national
regulators to identify similar policies hidden behind different national rules and when this
occurs, a framework of trust is established by the identification of coincidental objectives,
which then leads to the adoption of mutual recognition. (Nicolaodis and Schaffer, 2005)
Therefore, the process of negotiating a MRA itself sometimes facilitates policy
coordination.

There is no doubt that the size and economic power of the EU indicates
negotiation of a MRA with Canada, the smaller of the two partners, would be the partner
to concede its regulatory approach towards animal welfare and GMOs. Adjustments to
Canada’s RAF approach would have to take place in order to successfully negotiate such
an agreement. The problem is that some of the greatest tensions in implementing MRAs
arise from differences in risk thresholds demanded by the public. “The negotiation of

MRAs [associated with RAF] are bound to be a source of tension and even conflict
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between states as differences of view arise on their desirable characteristics and
boundaries, and the best ways in which they can accommodate disparate regulatory
traditions.” (Nicolaidis, 1997, p. 1) However, Canada presents a unique situation because
consumer and interest group demand is similar to the EU. Because of the regulatory
institutional framework of the Canadian government, it has the ability to respond to these
demands, should it choose to do so, and even change its RAF approach. Thus, Canadian
regulators have the power to employ either a social-based or science-based RAF at their
own discretion. Therefore regulatory change caused by mutual recognition can be a key
variable in reconciling trade barriers caused by nprPPM labeling. “Home regulations are
bound to change as a function of participating actors, prevailing beliefs, and technical
developments.” (Nicolaidis and Shaffer, 2005, p. 294). Therefore regulatory
compatibility is possible between the two partners.

But mutual recognition negotiations sometimes cannot reconcile differences,
because of the structure of power relationships between external trade and regulatory
agencies. (Nicolaodis and Schaffer, 2005) Therefore, the external influence of the United
States affects the process of negotiations between Canada and the EU. For Canada, there
is the ability to change policy should the government feel it is necessary. However, the
United States indirectly exerts its influence over Canada’s relationship with the EU,
through its status as a superpower and as Canada and the EU’s largest trading partner.
The economic fate of Canada is invariably intertwined with that of the United States. Any
international negotiations that Canada partakes in, either bilaterally or multilaterally,
policy makers must take into consideration the effects that their decisions will have on

this relationship. If Canada alters its RAF, this would have severe repercussions for its
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trade relationship with the United States. Alternatively, the EU also must take into
consideration this power relationship between Canada and the United States. These two
superpowers are embroiled in an international regulatory competition with each other
over the use of a science-based versus social-based RAF. Thus, EU negotiators must
consider that any concessions made to Canada in a mutual recognition agreement sets a
precedent, and similar concessions would be demanded by the United States. Because
Canada is a much smaller trade partner than the United States, these concessions would
have larger repercussions in the transatlantic trade relationship.

This regulatory competition has caused the EU and the United States to vie for
support from as many allies as possible to bring them in line with their position and
numerous states have positioned themselves on either side. (Drezner, 2005) Because
Canada is aligned with the United States, the only possible way to bilaterally reconcile
the trade barriers caused by nprPPM labeling regimes between them is if the United
States and the EU reconcile their differing approaches. Many scholars have argued that
because this conflict over RAF is far-reaching and has caused regulatory divisions
between several states, it now requires supranational and transnational institutional
solutions to develop mutual trust and commitment, between those who support a science-
based RAF and those who support a social-based RAF, to overcome these differences.

(Nicolaidis and Shaffer, 2005)

Trade liberalization is facilitated if the states involved operate within a common institutional
framework for trade oriented regulatory cooperation and dispute resolution....since agreements
over standardization and recognition are vulnerable to conflicts of interpretation and changes in
domestic circumstances, they need to be designed to minimize risks of disruptive conflicts, and
possibly involve third-party dispute settlement mechanisms. (Nicolaidis and Schaffer, 2005, p.
287)

85



Therefore, reconciliation of trade barriers caused by animal welfare and GM food labels
is better suited for the multilateral level, where policy harmonization takes place in
international institutions and agreements and there are dispute-resolution mechanisms to
resolve conflicts between states, including superpowers.

However, a hypothetical mutual recognition agreement for ecolabeling standards
would not be subject to the same hurdles the other labeling regimes present. Producers
face the same problem in the area of ecolabeling as they do with GM labels and animal
welfare labels: different certification processes in different regions for the same
production and process methods can lead to significant extra costs and resources for
producers. But, unlike the cases of GMOs and animal welfare, both regimes present
similar policy objectives, albeit with different rules. Both regimes address multiple
sectors with a variation of environmental attributes, they are both defined by the ISO as
Type I environmental labels, which means that both involve third-party verification, and
most importantly they both administer labels to products based on its entire life-cycle, not
just the end product, and therefore the policy objectives include certain production and
process methods. International environmental organizations have been encouraging and
lobbying for enhanced cooperation among environmental labeling programs, with the
desired outcome of mutual recognition leading to eventual harmonization of standards.
“The experience gained and the structures developed in formulating bilateral
arrangements could be invaluable in the subsequent development of a multilateral

system.” (Commission for Environmental Cooperation, 2004)
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Various mutual recognition efforts have been initiated in this area, led by the
Global Ecolabeling Network?® (GEN). GEN fosters an information exchange among its
members and long-term harmonization of ecolabeling programs. One of the major
activity areas for GEN has been the preparation and adoption of a framework for
potential mutual recognition and a corresponding implementation strategy for the
framework. While no official mutual recognition agreement exists between ecolabeling
schemes, the Canadian Environmental Choice Program and the American Green Seal
program have implemented an ‘enhanced cooperation’ program, whereby a panel of
experts has been established to determine acceptable levels of similarities and differences
between each product to determine whether mutual recognition of an ecolabel can be
awarded. (Commission for Environmeptal Cooperation, 2004) While Canada and the EU
have yet to establish a similar agreement, the efforts of an international organization,
combined with similar policy objectives of each ecolabeling regime, demonstrate that
mutual recognition agreements are a possibility for nprPPM labeling regimes. However,
mutual recognition may require prior international agreement on procedures for criteria
labels. Therefore, the possibility of mutually recognizing ecolabeling standards may

depend on a certain degree of harmonization on the multilateral level.

Multilateral Approaches to Policy Coordination: Harmonization

Multilateral regulatory harmonization appears to be the most straightforward
solution to trade impediments caused by regulatory competition over approaches to Risk
Analysis Framework. The ISO defines harmonization of regulations as “standards on the

same subject approved by different standardizing bodies, that establish interchangeability

2 GEN is a non-profit association of ecolabeling organizations from around the world
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of products and processes.” (ISO/IEC, 1996) Harmonization negotiations have the
intention of eliminating the need for producers to comply with different sets of
regulations and the associated costs, by having all states follow the same substantive
regulations. (Syskes, 1999) Unlike mutual recognition, regulatory harmonization assures
all importing nations that goods and services produced abroad meet the mutually agreed
upon objectives. (Malkonen, 2005) Multilateral harmonization is facilitated by
international bodies and agreements that act as arbiters, resolving whether regulations are
legitimate or constitute unjustified non-tariff barriers to trade. (Caswell, 1995)
Harmonization implies policy convergence, but it may be one-sided, meaning that in a
multilateral agreement, one side must adopt another’s policy. (Syskes, 1999)
Harmonization is based on the notion that national standards and regulations should
adopt, reference, or be based upon relevant international standards accepted by
international organizations and agreements, such as the ISO, the WTO, the UN, and the
OECD, but also upon the standards of great economic powers, such as the United States
and the EU. (Courville and Crucifix, 2004)
Régulatory competition between the United States and the European Union has

indirectly caused regulatory harmonization because of the competition for as many

followers as possible.

Great powers can influence coordination through economic coercion. A state that prefers to retain
its own standards will impose economic sanctions if the other state refuses to switch its standards.
Market power and coercive power shift the contours of coordination in a way that favours large
markets. When two states are great powers, neither actor possesses a distinct bargaining
advantage. Great powers are less vulnerable to economic coercion. The dynamics of the regulatory
competition are such that each actor has an incentive to maximize the size of the market that
conforms to its preferred regulatory arrangements. Therefore the obvious strategy is to try and
amass as many allies as possible to its preferred set of regulatory standards. (Drezner, 2005, p.
850)
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Therefore partial harmonization takes place through this competition. The rest of the non-
great powers in the international trading system will either willingly choose, or will be
forced to choose, which set of standards they will apply. Regulatory ‘blocs’ are then
created, and the EU and USA will try to enlarge these blocs as much as they can
negotiate. Drezner (2005) uses the differing GMO policies between the EU and the USA
as his case study to demonstrate how this competition has led to strong policy
convergence. Unsurprisingly, the first two countries to adopt American standards were
Canada and Mexico. Argentina has also taken a lenient approach to the approval and use
of biotechnology. However, Brazil, China, Australia, Japan, Korea, Saudi Arabia,
Thailand, and Taiwan all have adopted mandatory labeling regimes for GM foods, while
India has one pending. Developing countries have already been split between the two
positions. This regulatory conflict has been brought into international organizations, such
as the WTO, the Codex Alimentarius.!

However, this competition is not limited to GM food policies, but rather applies to
a competition over the application of RAF policies as a whole. Other policies associated
with the EU’s social-based RAF have also caused a regulatory competition with the
United States, including animal welfare practices. The EU has begun the practice of
including animal welfare measures, similar to its own regulations, in preferential trade
agreements. One of the most notable examples is the EU’s Association Agreement with
Chile, in 2002, which contains comprehensive annexes covering sanitary and

phytosanitary (SPS) measures applicable to trade in animals and animal products, plants,

21 Codex is a collection of internationally recognized standards, codes of practice, guidelines and other
recommendations relating to foods, food production and food safety for consumer protection, which are
developed and maintained by the Codex Alimentarius Commission. The Commission was established by
the Food and Agriculture Organization of the United Nations (FAO) and the World Health Organization
(WHO).
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plant products and other goods, along with animal welfare. At the second special session
of the Committee on Agriculture in 2000, the EU submitted a proposal on Animal
Welfare and Trade in Agriculture, calling for the issue of animal welfare standards to be
addressed by the WTO and has repeatedly emphasized the importance of addressing
animal welfare standards in the WTO during the Doha Round negotiations. (Hobbs et al,
2002) Additionally, the EU has also pressured the World Organization for Animal Health
(OIE) to establish an international animal welfare standards agreement. The United States
has opposed these efforts, claiming that these standards are purposefully established to
impose non-tariff barriers to trade.

Drezner (2005) focuses his argument on the GMO regulatory competition within
international institutions and agreements. He argues that the United States has used the
WTO’s authority to de-legitimize EU policies restricting trade in GMOs, particularly
because the USA holds sway over Codex. This is particularly important in regards to the
Agreement on the Application of Sanitary and Phytosanitary Measures (SPS Agreement),
because this Agreement defers to Codex standards to determine what level of sanitary
measures are appropriate. He argues that WTO panel rulings consistently support the
American position, which claims that efforts to restrict imports without credible scientific
evidence of harm violate international trade rules. Therefore, because the EU is unable to
adjust the rules of the WTO and Codex, the EU focused on another UN institution to
advance its preferences. The Cartagena Protocol on Biosafety (BSP) endorses the
precautionary principle in the treatment of large modified organisms. This principle,
which the EU has adopted in its use of RAF, endorses the restriction or prohibition of

potentially dangerous activities or processes before they are scientifically proven to cause
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serious damage. Drezner (2005) argues that these two regimes are therefore in direct
conflict with each other, which has resulted in a legal stalemate.

However, I would argue this legal stalemate over international rules regarding
nprPPM regulations is more complex than a clear-cut division of pitting one international
organization or agreement against another. In 2003, the United States challenged a
number of EU laws restricting the importation of GMOs, arguing they were
‘unjustifiable’ and illegal under the SPS agreement. In May 2006, the WTO's dispute
resolution panel issued a complex ruling, which took issue with some aspects of the EU's
regulation of GMOs, but dismissed many of the claims made by the US. The international
trade body found that by suspending the approval of all GMO products between 1999 and
2003, the EU had applied a “de facto moratorium™ resulting in “undue delay” and thereby
breaking trade rules. (EurActiv, 2006) Nevertheless, the WTO ruling is unlikely to settle
transatlantic regulatory competition GMO imports and exports, as it rejected claims that
the strict regulations currently applied by the EU on GM food and crops were illegal and
refused to rule on the overarching issue of whether GM foods are safe for consumption.
(EurActiv, 2006) International trade rules therefore do not clearly favour the United
States’ scientific-based approach to RAF over the EU’s social-based approach. Instead,
the regulatory competition between these two superpowers has resulted in vague

international rules.

International Organizations and Agreements Relevant to nprPPM Labeling

Because the conflict over nprPPM regulations is now far-reaching and involves
most states participating in the global trading regime, any conflicts that arise from

differences in national regulations would be best resolved at the multilateral level.
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Harmonization reconciles these differences by establishing rules that have been agreed-
upon by all its signatories and members. There are indeed international standards
regarding GMOs, animal welfare, and environmental change, which labelling regimes
could arguably be based upon: the Biosafety Protocol (BSP), the OIE, and Agenda 21.

The Biosafety Protocol is a multilateral environmental agreement (MEA) that has
provided a comprehensive regulatory approach to the protection of biodiversity. It has
established a set of rules to manage the environmental risks of transboundary movement
of GMOs and contains provisions for potential implications to trade of GMOs. For living
GMOs, e*porters are required to obtain approval from importing countries. When a brand
new GM seed is exported, the exporter must notify the importing states. The importing
country therefore has the right over whether it can approve or decline the shipment
because of the risks identified through a risk assessment. Concerning the use of risk
assessment, Annex III stipulates that a “lack of scientific knowledge or scientific
consensus should not necessarily be interpreted as indicating a level of risk, nor an
absence of risk, or an acceptable risk.” Most importantly, the Agreement includes the
‘precautionary principle,” whereby if a state does not have complete scientific certainty
after a risk assessment is performed, it has the ability to block imports of a GMO they
fear could be harmful to biological diversity.

In addition to the establishment of the precautionary principle concerning GM
approval, Article 18 stipulates mandatory labelling of GM products, which are not
destined for agronomic production, including for food, feed, and processing. It specifies
requirements for identification of GMOs by clarifying what information must be

provided in documentation that accompanies transboundary shipments of GMOs. It also
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leaves room for possible future development of standards for handling, packaging,
transport and identification of GMOs by the meeting of the Parties to the Protocol. This
Agreement therefore provides a basis for policy harmonization of GMO policies, and
even stipulates minimum requirements for the labelling of such products. However,
problems of policy harmonization arise from not only differing interpretations of the
agreement, but also because certain states have not signed the Agreement, most
importantly the United States, due to concerns over intellectual property rights,
technology transfer, and finance provisions. In addition, some states such as Canada,
have signed but not ratified the Agreement because they are concerned that abiding by
the principles and rules of the Agreement could have negative repercussions to their trade
relationship with the United States and also how the Agreement may affect a state’s
ability to compete with other countries who have not ratified the Agreement in the
biotechnology sector.

Regarding animal welfare standards, the OIE is a major contributor to standards at
the international level, via its role in epizootic disease control. The OIE animal health
code includes a chapter on minimum animal welfare standards for trade and standard-
setting rules have also been established for the treatment of animals during transportation.
In 1994, the publication Animal Welfare and Veterinary Services was included in the OIE
Scientific and Technical Review Series. It provides a valuable State Veterinary Service
perspective on animal welfare capability and addresses specific animal welfare issues. In
drawing up its strategic plan for the period 2001 to 2005, animal welfare and food safety
were identified as two areas for future OIE involvement and they were formally accepted

as strategic initiatives at the 2001 OIE General Assembly meeting. An international
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expert group was established to provide specific recommendations on the nature and
scope of the OIE’s animal welfare role. The recommendations were adopted as
Resolution XIV at the 2002 OIE General Assembly meeting.

Therefore, there has been much progress to date in developing an OIE animal
welfare guiding principles and policies, and an agreed modus operandi, upon which states
can base animal welfare standards upon. The EU has been pressuring the OIE to finalize
an animal welfare agreement, which reflects the policies the EU has already put into
place. Other industrialized states have supported this idea, including Australia and New
Zealand. However, many members have opposed the establishment of a far-reaching
agreement, in particular developing states, which argue that these types of standards
hinder international trade. Therefore, animal welfare policy harmonization has been
prevented due to these disagreements.

Regarding standards to prevent environmental change is Agenda 21, a program
run by the UN related to sustainable development. Agenda 21 is a comprehensive
blueprint of action that is to be taken globally, nationally and locally by organizations of
the UN, all levels of governments, and major groups in every area in which humans
impact on the environment. “Unsustainable patterns of production and consumption are
identified as requiring further attention because existing patterns are considered a major
cause of environmental degradation, particularly in industrialized states.” (Erksine, 1997,
p. 126) The Agenda recommends that national policies are developed to reduce
unsustainable consumption and to promote efficient production processes and methods.
Ecolabeling is one of the measures proposed to achieve these goals because it is thought

to have the potential to harness both consumer awareness about the environment and the
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growing interest in producing environmentally sound products among producers. Agenda
21 recommends that criteria and methodologies should be developed to examine the
entire life-cycle of products and processes, and that the results of these assessments
should be converted into clear indicators to inform consumers and decision makers. Such
programs are intended to be third-party, government run schemes and to operate in
cooperation with industry and other relevant groups.

Therefore, Agenda 21 has established a justification for ecolabeling schemes and
has been successful in influencing industrialized countries to adopt such schemes with
standards that are very similar and could thus potentially be harmonized. However, the
Agenda did not stipulate specific requirements for life-cycle analysis, and thus standards
differ from country to country, which potentially creates trade barriers. Although efforts
have been made by non-governmental organizations, such as GEN, to harmonize
ecolabeling schemes, there is no agreement upon which to base standards for life-cycle

processes for the variety of products that could fall under these schemes.

WTO Rules Relevant to nprPPM Labeling

To a certain extent, each of these agreements justifies the establishment of
nprPPM standards and indirectly encourages the process of converging these policies.
However, at the same time they have the potential to, and often do, create conflicts
between states over the interpretation of these agreements and their compatibility with
international trade rules, resulting standards that differ because of domestic
circumstances. When international agreements and organizations create such conflicts,
this often necessitates the intervention by a ‘third party dispute settlement mechanism’,

whereby differences can be resolved and international rules can be clarified. Once
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international rules and standards are clarified, harmonization of policies can potentially
occur. The issue of diverging national standards and regulations, and the prospect of
harmonizing them in connection with the world’s international trade regime, appear to
have become the central motif of the WTO. The WTO can, and does, play a significant
role in the global harmonization of national laws and several agreements under the
auspices of the WTO explicitly mention policy harmonization as one of its major
objectives.

Current trading rules do not contain specific provisions for making a distinction
between traded products based on the criteria, which are not physically embodied in the
product.”’ NprPPM labeling initiatives have given rise to debates on the extent to whicﬁ
they are subject to WTO provisions and whether they are in direct violation of these
rules. Many economists have argued that the desire for regulating trade based upon PPMs
is a consequence of the success of multilateral trade liberalization in eliminating
traditional protectionist policies to aid producers, such as tariffs. This success has led to a
focus on issues relating to consumer choice, with respect to methods of production as
opposed to traditional issues of availability and prices of products. However, there are
concerns that WTO rules are out of date because they are biased towards producer-based
protectionist measures, rather than consumer-based measures, and towards products in
their final state as opposed to ways of producing goods. Issues, such as GMOs, animal
welfare, and environmental change, are part of a broader debate regarding linkages
between consumer demand and trade, and the flexibility of the multilateral trading system

to accommodate non-tariff barriers to trade (NTBs). (Victor and Weiner, 2002)

22 With exception of GATT article XX (e) on the products of prison labour
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Thus, WTO rules are currently ill-equipped to deal with the regulatory
competition between the United States and the EU, and the smaller states involved in this
conflict of regulatory approach. Because of this, there is currently a legal stalemate over
labeling regimes based on nprPPM standards. This stalemate further aggravates the
conflict, as the USA and EU argue over which rules justify their positions. It is evident
that WTO rules need to be reformed in order to deal with nprPPM labeling schemes, as
they become a more common approach in dealing with consumer demands. However,
because of the competition between the two economic superpowers, these types of
reforms have yet to take place.

The rules of the WTO are based upon the Principle of Non-Discrimination, which
includes three concepts: national treatment in internal taxation and regulation between
imported and domestic products; most-favoured nation (MFN) status is applied to all
states; and equal treatment of all ‘like’ products. Article III of the GATT stipulates the
national treatment between imported and domestic ‘like’ products so as not to allocate
protection to domestic production. The United States and Canada have argued that the
EU’s mandatory labeling regimes for GM foods and animal welfare standards are
designed in such a way so as to position imports from North America at a competitive
disadvantage, not for legitimate purposes, but to protect domestic industries in the EU
from advancements in biotechnology that could put their own products at a disadvantage.
However, even if nprPPM standards have neither protectionist intentions nor effect, they
still can be trade impeding, which violates Article III. Article I of the GATT stipulates
the MFN principle, stating that “any advantage, favour, privilege, or immunity granted by

any contracting party to any other country shall be accorded immediately and
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unconditionally to the ‘like’ product originating in or destined for the territories of all
other contracting parties.” Therefore, trade must be conducted on the basis of non-
discrimination between countries and ‘like’ products must be treated the same way as
local products and placed under similar market entry conditions as products coming from
other states.

Therefore, the MFN principle of non-discrimination leads to the most important
rule regarding the treatment of nprPPM standards: the equal treatment of ‘like’ products.
There is the argument that regardless of production ‘like products,” differing treatment
may be accorded to dissimilar products, however, the GATT gives no definition of like
products. Its interpretations are based on a case-by-case approach, which takes into
account the objective of the measures. Some criteria that has been suggested in the past
include: the product’s properties, nature and quality; the varying nature of inputs of a
product; the product’s end uses; the tariff classification of the products; and consumers’
tastes and habits. (Bernasconi-Osterwalder et al, 2006) Certain states, such as the United
States, therefore argue that regardless of production and process methods, if the physical
qualities of the final product are the same, then they are ‘like’ products. However, the EU
counter-argues that differing nprPPMs can affect consumers’ tastes and habits, and they
may perceive and treat the product differently in order to satisfy a particular want or
demand.

However, there are GATT rules that allow states to deviate from the principle of
non-discrimination as long as they are fulfilling ‘legitimate’ policy objectives, which are
specifically laid out in Article XX, entitled ‘General Exceptions.” There are three

questions that must be asked when applying Article XX: is the measure inconsistent with
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WTO rules?; does the measure qualify for one of the exceptions?; and does it pass the
‘chapeau’ test? The ‘chapeau’ test requires that there is no arbitrary discrimination caused
by the measure, that the measure is not a disguised restriction on international trade, and
that it is not an unjustified discrimination. (Bernasconi-Osterwalder et al, 2006)

The ‘General Exceptions’ in Article XX that are relevant to the case studies
discussed here are: a) those that are necessary to protect public morals and b) those
necessary to protect human, animal, or plant life or health. (Bernasconi-Osterwalder et al,
2006) Regulations regarding animal welfare, genetically modified products, and
environmental change could all be justified as protecting the morals of consumers who
are against non-regulated production methods. However, this argument has rarely been
used as it does not specify what type of protection is acceptable, nor has any case brought
to the GATT or WTO set a precedent regarding the use of this exception. A more
acceptable argument would be that GM food labels are established to protect the health of
humans, animal welfare standards are in place to protect the health of animals and
ecolabeling regimes are established to protect the environment, which, in turn, protects
humans, animals and plants. However there are two problems that arise from the use of
Article XX: the first problem being that GATT panels have ruled that Article XX does
not apply to environmental protection and second being that even though nprPPM
measures can be found GATT consistent, the major problem is that there is a limitation of
policies that can fall under these exceptions. (Bernasconi-Osterwalder et al, 2006)
Therefore, several scholars have argued that the SPS Agreement and the Technical
Barriers to Trade Agreement (TBT) are more appropriate WTO agreements for

determining the legitimacy of general PPM labeling schemes because they specifically
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cover both labeling and PPM measures. These agreements do not mandate a list of
specific exceptions, such as those stipulated in Article XX, but address PPM regulations
in general®, such as product labeling, as legitimate policy measures.

The SPS Agreement deals with food labels, as one of many measures, designed to

protect the life or health of people, animals or plants.

There are four categories of SPS measures: 1) measures that are adopted to protect animal or plant
life or health within the territory of the Member from risks arising from the entry, establishment or
spread of pests, diseases, or disease-carrying organisms; 2) measures taken to protect human or
animal life or health within the territory of a Member from risks arising from additives,
contaminants, toxins, or disease causing organisms found in food, beverages, or feedstuffs; 3)
measures applied to protect human life or health within the territory of the Member from risks
arising from diseases carried by animals, plants or products thereof; and 4) measures established to
‘prevent or limit other damage within the territory of the Member from the entry, establishment or
spread of pests. (Bernasconi-Osterwalder, et. al, 2006, p. 213)

The second of the four categories covers PPMs, while the coverage of the other
categories is less clear. (Bernasconi-Osterwalder et al, 2006) Therefore, if the EU, and
other states which implement more restrictive policies for GMOs and animal welfare,
justify these labeling schemes on the basis of protecting human and animal health’*, then
the regulations must abide by the rules under the SPS Agreement. In the past, the SPS
Agreement has ruled upon PPM measures, such as EU regulations on the use of
hormones in beef. Many scholars and trade experts have argued that GM food labeling, in
particular, falls under the rules of the SPS Agreement and has been a contentiously
debated as to whether or not these regulations are legitimate measures that can be
defended, or refuted, under these rules.

Under Article 2.2, an SPS measure can be applied as long as it is necessary to

protect human, animal or plant life or health; the measure cannot be more trade restrictive

2 Annex A of the SPS Agreement specifies that SPS measures include all relevant laws, decrees,
regulations, requirements, and procedures, including PPMs.

* The SPS Agreement was established to protect human, animal and plant life from risks that arise from
additives, contaminants, toxins, or disease-causing organisms in their food, beverages, feedstuffs, as well as
from animal carried diseases, or pest or disease causing organisms.
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than required to achieve the appropriate level of protection (SPS Agreement, Article 5.6);
and they must be applied in a manner that is consistent with WTO principles and not
constitute a ‘disguised’ restriction on trade (SPS Agreement, Article 2.3). Many trade
policy analysts have argued that nprPPM measures are qualitative measures that may lack
scientific justification, because it is infeasible to determine the traceability of traits in the
final product that could present risks to human or animal health. (Read, 2005) This could
give rise to the potential of fraud, or ‘disguised’ trade barriers. (Read, 2005) Therefore,
several scholars and trade policy experts have stressed that it is crucial for these measures
to be based on scientific principles and cannot be maintained without sufficient scientific
evidence. To be legitimately justified, measures must be based on relevant international
standards, guidelines or recommendations. (SPS Agreement, Article 5.8) Relevant
international standards, guidelines or recommendations usually refer to those stipulated
by relevant international institutions: for food safety, the relevant institution is Codex, for
animal safety it is the OIE, and for plant safety it is the International Plant Protection
Convention (IPPC). (SPS Agreement, Article 5.1)

Therefore, if these institutions stipulate specific standards and guidelines for GM
foods or animal welfare, then these labeling regimes would be considered ‘legitimate’
measures. However, as discussed above, although the OIE refers to animal welfare as
one of its objectives, it has yet to identify specific minimum standards for which
members must abide by. While priority areas have been identified, and expertise and
resources are being used to develop minimum standards, relevant agreements have yet to
be established that could justify animal welfare standards, nor has the OIE even stipulated

mandatory animal welfare regulations that could justify a mandatory label. Another
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problem for mandatory animal welfare standards is that the OIE has not specified a direct
contribution between animal welfare standards and the overall health of animals.
Therefore, while the EU maintains that their animal welfare regulations have been
established to protect the overall health of animals, this cannot be justified under current
OIE standards or guidelines. The same problem applies to GM regulations under Codex,
where no such references have been made to the potential dangers these products pose to
human, animal or plant health. In regards to the use of biotechnology, Codex has only
maintained, in its draft on the use of risk analysis for food safety, that a risk assessment
be performed before product approval. Therefore, animal welfare or GM food labeling
schemes, whether voluntary or mandatory, cannot be considered ‘justifiable’ under
current international regulations or standards, because no such rules exist as of yet.
However, more restrictive regulations, such as mandatory labeling, are allowed
under the SPS Agreement. While a national standard that provides a greater level of
protection than the relevant international organizations is considered to be a trade barrier,
the WTO can determine that the stricter national regulation is based upon a proper risk
assessment that demonstrates how current international standards, guidelines or
recommendations, do not provide sufficient protection or that the country maintaining the
stricter national standard has a reasonable scientific justification for the regulation.
(Bernasconi-Osterwalder et al, 2006) Thus according to Article 5, measures must be
based upon a risk assessment, and the risk assessment shall take into account any

available scientific evidence of risk. In Annex A, a risk assessment is defined as:

“the evaluation of the likelihood of entry, establishment, or spread of a pest or disease within the
territory of an importing member according to the (SPS) measures which might be applied, and of
the associated potential biological consequences, or the evaluation of the potential for adverse
effects on human or animal health arising from the presence of additives, contaminants, toxins or
disease causing organisms in food, beverages, or feedstuffs.” (SPS Agreement)
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In the assessment of risks, members must take into account available scientific evidence,
relevant processes and production methods, relevant inspection, sampling and testing
methods, the prevalence of specific diseases or pests, or relevant ecological and
environmental conditions. (SPS Agreement, Article 5.2) Therefore, those who are against
mandatory GM labeling regimes assume that only available scientific evidence can be
considered and therefore they argue that sufficient scientific information exists to make a
risk assessment that GM foods are indeed safe for human consumpﬁon.

In the case of animal welfare, although there is a compelling argument of how
higher animal welfare standards contribute to the overall health of animals, it would be
difficult for the EU to provide scientific evidence that these measures are necessary to
protect animal health. However, in the case of the GM foods, there is not sufficient
information available to perform a risk assessment for the long-term health effects of GM
food consumption. (Kerr and Philips, 2000) The EU maintains that it has implemented a
labeling regime for GM foods, not because of the current risks that they pose to human
health, but because of the unknown risks for long-term health. Therefore, the EU applies
the ‘precautionary principle,” as stipulated by the BSP, to defend its GM regulations.
Canada and the United States argue against such a restrictive use of the precautionary
principle in the risk assessment and risk management stages of RAF. They argue that the
WTO rules require proof of such harm to human health before trade can be restricted,
rather than proof of absolutely no harm. They reference the WTO case EC Hormones
case that was brought to the WTO as an example of how the precautionary principle

cannot be applied to PPM-based measures. (Kerr and Philips, 2000)
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In this case, a WTO panel found the EU’s ban on the use of hormones in beef
products violated WTO food safety rules because the EU had not definitively
demonstrated that the hormones would cause harm to consumers, even though the long-
term effects of the use of hormones are uncertain. Some scholars have argued that the
WTO panel eviscerated the use of the precautionary principle because it had ruled that
the EC had not provided sufficient scientific evidence that hormones can cause cancer or
other adverse health effects. (Bernasconi-Osterwalder et al, 2006) Canada and the United
States also refute the use of the precautionary principle under the SPS Agreement
because Codex rules do not refer to the principle and the Codex Committee on General
Principles has foiled three attempts by the EU to insert the precautionary principle into
Codex’s draft risk analysis standards for food safety. (Post, 2006)

However, the text is still at an intermediate stage of the Codex procedure and
changes can still be made if there are further attempts to include this principle. (Post,
2006) In addition, regarding the EC Hormones case, the Appellate Body avoided taking a
position as to the question of whether or not the precautionary principle was a norm of
international law - instead it held that the principle is reflected in certain provisions of the
SPS Agreement, but it cannot override specific SPS provisions. (Bernasconi-Osterwalder
et al, 2006) Thus, it did not rule in Canada and the United States’ favour because the
precautionary principle was not a legitimate part of a risk assessment, but because the EC
failed to perform a proper risk assessment of the risks arising from the use of hormones
for growth promotion purposes and that the ban was not based on a risk assessment that
fell within the meaning of Article 5.1 of the SPS Agreement. (Bernasconi-Osterwalder et

al, 2006) Therefore, this case combined with the recent GMO case discussed above,
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demonstrates a developing pattern in the WTO dispute panel of avoiding, in their rulings,
favouring either superpower’s regulatory approach.

While Drezner (2005) argues that the SPS Agreement favours the US’ science-
based approach to RAF because it focuses heavily on scientific evidence for legitimate
justification, other scholars, such as Isaac (2004) and Reid (2004), have argued that the
agreement also ambiguously refers to precaution as a legitimate justification for PPM
policy measures, which is a fundamental objective of the EU’s social-based approach to
RAF. Under the SPS Agreement, members may establish provisional measures based on
precaution, in the event that there is insufficient scientific evidence to conduct an

appropriate risk assessment:

In cases where the relevant scientific evidence is insufficient, a Member may provisionally adopt
(SPS) measures on the basis of available pertinent information, including that from SPS measures
applied by other Members. In such circumstances Members shall seek to obtain additional
information necessary for a more objective risk assessment and review the SPS measure
accordingly within a reasonable amount of time. (SPS Agreement, Article 5.7)

These measures can remain in place until sufficient evidence has been compiled,
although the Agreement has not stipulated on how to revoke the provision once it is
triggered. (Isaac, 2004)

In addition, measures are not obliged to rely on the majority of scientific opinions,
but may base measures that protect human health on respected sources of divergent
scientific opinion. (Isaac, 2004) Therefore, if the EU can prove that there is insufficient
scientific evidence regarding the long-term health effects of GM food consumption or can
provide diverging scientific evidence from the position of Canada and the United States,
then its use of the precautionary principle might be defensible under the SPS Agreement.

While the SPS Agreement takes precedence of determining the legitimacy of a

labeling scheme if it is established for the purpose of protecting human, animal, or plant
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life or health, if health risks are not the reason for justification then WTO rules under the
TBT Agreement will apply instead. (Bernasconi-Osterwalder et al, 2006) Under the TBT,
both technical regulations (mandatory measures) and standards (voluntary measures) are
documents that may include labeling requirements as they apply to a final product or a
PPM. So far the only WTO case regarding mandatory labeling, EC Sardines, was dealt
with under the TBT Agreement, rather than the SPS Agreement. In addition, the TBT
Agreement appears to be the only agreement that applies to voluntary labeling schemes.?
(Bernasconi-Osterwalder et al, 2006) Therefore, all three case studies, including
ecolabeling, could be reviewed under TBT rules.

Often, the EU justifies its labeling measures not on safety grounds but on the need
to inform and provide their consumers with the information they are demanding (Kogan,
2003), and many scholars have argued that the TBT Agreement allows measures for the

purposes of consumer information. The preamble to the TBT stipulates:

That no country should be prevented from taking measures necessary to ensure the quality of its
exports, or for the protection of human, animal or plant life or health, of the environment, or for
the prevention of deceptive practices, at the levels it considers appropriate, subject to the
requirement that they are not applied in a manner which would constitute a means of arbitrary or
unjustifiable discrimination between countries where the same conditions prevail or a disguised
restriction on international trade, and are otherwise in accordance with the provisions of this
Agreement. (TBT Agreement)

For measures to be in accordance with the TBT Agreement, which include both
mandatory and voluntary labeling, they must abide by the GATT principle of non-
discrimination (TBT Agreement, Article 2.1) and must be necessary and proportional to
fulfill a ‘legitimate’ objective (TBT Agreement, Article 2.2). To be proportional, the
measure must be the least trade restrictive measure available and the costs associated

with technical barriers should be proportional to the benefits received by consumers by

% In fact, it is the only WTO Agreement that explicitly covers documents with which compliance is not
mandatory.
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the imposition of barriers. (Kerr and Phillips, 2000) As far as what qualifies a ‘legitimate’
objective under the TBT Agreement, the coverage is far more expansive than GATT
Article XX, since it does not provide an exhaustive list but rather provides a wide
spectrum of values, including: national security requirements; the prevention of deceptive
practices; protection of the life or health of humans, animals, and plants; and protection
of the environment. (Bernasconi-Osterwalder et al, 2006) Therefore the WTO panel,
when using the TBT Agreement, will weigh the importance of the values that the
regulation at issue is trying to protect. Another relevant difference between the SPS and
the TBT Agreements, is that the TBT does not explicitly require risk assessment as a
justification for regulations. (Post, 2006)

Even though all three labeling regimes, whether voluntary or mandatory, could
possibly be justified under this Agreement, the main problem in determining the
legitimacy of the labeling regimes in both the EU and Canada is whether or not nprPPM
regulations and standards can be justified under this agreement. While PPM measures
have been ruled upon by the WTO under the SPS Agreement, no nprPPM-based
measures have been examined to date. (Bernasconi-Osterwalder et al, 2006) Under the
TBT Agreement, neither PPM measures nor nprPPM measures have yet to be tested.
(Bernasconi-Ostgrwalder et al, 2006) A superficial reading of the definition of ‘technical
regulation’ in Annex 1.1 may indicate that all PPMs are covered by the TBT Agreement,
as it includes “documents that lay down product characteristics” and also “their related
production and process methods.” (Du, 2007) Some WTO members believe that the
words ‘their related’ intentionally qualifies only PPMs related to their physical

characteristics and if it is not detectable in the final product then the TBT is not
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applicable. (Du, 2007) Therefore, they argue, nprPPMs can only be scrutinized under the
GATT.

However, some scholars and policy analysts have suggested that there is no legal
basis for suggesting that measures addressing nprPPMs should be treated any differently
from PPMs. (Du, 2007) Further complicating this issue is that when it comes to labeling
schemes, which differentiate products based on PPMs, the definition of technical
regulation includes “symbols, packaging, marking or labeling as they apply to a product,
process or production methods.” (Du, 2007, p. 19) Some hold the view that all labeling
schemes fall under the scope of the TBT, regardless of whether the criteria by which
labels are awarded is on the basis of the PPM because the second sentence does not
include “their related.” (Du, 2007) This has created ambiguity as to whether or not WTO
rules even apply to nprPPM labeling schemes at all. In practice, some members, such as
Canada, have notified certain nprPPMs to the TBT committee, specifically for
ecolabeling schemes. In a submission to the WTO in 1996, Canada pressed for

discussions of the application of the TBT Agreement to ecolabeling programs, arguing:

eco-labeling programs, whether mandatory or voluntary, are clearly within the scope of the
Agreement to the extent that they are based on standards that relate to product characteristics or
their related processes and production methods (PPMs)... bodies that develop and run eco-
labeling programs should be considered as standardizing bodies... that the scope of the TBT
Agreement should be interpreted to cover the use of certain standards based on non-product-
related PPMs by eco-labeling programs, provided that these standards strictly adhere to
multilaterally-agreed eco-labeling guidelines. (WTO Secretariat, 1996)

Therefore, both partners want nprPPM regulations to be recognized under the TBT
Agreement, in order to ease the process of policy harmonization.

However, the WTO has avoided this issue so as not to set a precedent of allowing
regulations and standards based on nprPPMs to be legitimized. This is because the EU

and USA are two equal superpowers vying for control of international standards and
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organizations to further their regulatory preferences. As discussed above, when the EU
and US regulatory approaches converge, regulatory harmonization on the multilateral
level occurs relatively quickly and with ease. However, when these two superpowers are
in competition with each other, efforts to resolve these types of conflicts through policy
harmonization becomes an extremely difficult process, as both entities have the means
and resources to argue that international rules favour their own approach. This type of
regulatory conflict results in international rules that do not favour either the science-based
approach, or the social-based approach to RAF, and therefore international institutions
are unable to reconcile these differences. Therefore, WTO rules and other multilateral
agreements are too vague and unclear in their scope to end the conflict between diverging
regulatory approaches. Trade barriers caused by nprPPM labeling regimes thus remain
unresolved, even when regulatory approaches converge, as the case of ecolabel schemes

demonstrates.
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Chapter Seven: Conclusion and Recommendations

An important trend that needs to be emphasized is that many states, in particular
developed states such as the Member States of the EU and Canada, do not necessarily
disagree over the legitimacy of regulations for PPMs, or even nprPPMs. As my argument
has demonstrated, conflicts between North America and European states over these types
of regulations do not stem from objections to policy responses to consumer demands, but
more so from the objections over what is appropriate level of regulation that should be
applied to these demands — namely whether voluntary guidelines or mandatory
requirements are more appropriate measures. The tendency of North American
regulations to be voluntary is rooted in the scientific rationality perspective of Risk
Analysis Framework, which relies solely on scientific evidence of risk in establishing
mandatory regulations. The tendency of EU regulations to be mandatory is rooted in the
social rationality perspective, which incorporates consumer concerns over perceived
risks, in addition to scientific evidence of risk, for establishing mandatory regulations.

These diverging approaches are caused not by differences in consumer demand,
but instead because of different regulatory institutional structures. The institutional
structure of the EU allows civic interest groups who support stronger regulations a large
degree of influence. However as the case of ecolabeling demonstrates, this influence is
limited without consumer demand for stronger regulations. When consumers perceive
risks associated with specific PPMs, they are more likely to support civic interest groups’
pressures for stronger regulations, as the cases of GM food and animal welfare labeling

schemes demonstrate. With combined pressure from interest groups and consumers, EU
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regulators are inclined to establish more restrictive regulations, such as mandatory labels.
Regulators in the EU are quick to respond to these types of consumer demand because
many EU citizens perceive that the EU suffers from a democratic deficit. As discussed
above, the EU is attempting to legitimize itself as a democratic institution through non-
traditional regulations, such as PPM measures.

However, Canadian regulators are less susceptible to the pressures of collective
action capacity. Even when Canadian consumers support civic interest groups’ calls for
stronger regulatory measures, regulators may still choose to rely solely on scientific
evidence of proof of risks to human, animal and plant health rather than consumer
perceptions of risk. The Canadian institutional structure allows regulators to weigh the
costs and benefits of voluntary versus mandatory regulations, whether they are scientific,
economic, political or cultural. While regulators have the ability to utilize a more social-
based approach to RAF, the voluntary nature of nprPPM labeling regulations indicate that
Canada tends to align its regulatory approach with the United States. Despite comparable
preferences between Canadian and European consumers over nprPPM labeling regimes,
Canadian regulators have established similar regulations to their American counterparts.
Whether these decisions are based on scientific evidence from transnational scientific
communities in North America, or on the potential trade and political conflicts that could
arise from establishing diverging policies, is unclear.

The external influence of the United States also greatly affects efforts made by
Canadian and EU officials to reconcile trade barriers caused by these regulations.
Because of the United States’ and the EU’s differing approaches to Risk Analysis

Framework, the two superpowers are engaged in an international regulatory competition.
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This competition is reflected in the division between states who ally their regulatory
approaches, whether socially-based or scientifically-based, with either the USA or the
EU. Because Canada uses the US’ approach to RAF, any concessions that either partner
makes in negotiating a bilateral agreement, such as a mutual recognition agreement, to
reconcile regulatory trade barriers caused by nprPPM labeling schemes, must be taken
into consideration in the larger context of the transatlantic relationship and how this will
affect EU-US relations. Therefore, because this regulatory conflict between the two
economic superpowers now involves several countries within the international tradition
system, policy reconciliation is more likely to take place on the multilateral level.
However, both superpowers are vying for policy coordination with their own
regulatory preferences, in order to eliminate regulatory barriers between themselves and
their trading partners. Both superpowers have the economic resources and power to
influence and pressure individual states and international institutions to adopt their
regulatory preferences. The repercussions of this competition are evident in international
rules, guidelines, and agreements, which would be used, or considered, by international
institutions with adjudication instruments and authority to resolve such conflicts, such as
the WTO. Current rules and agreements are ambiguous as to whether nprPPM regulations
are legitimate, yet alone what degree of regulation, in this case mandatory or voluntary, is
more appropriate on a case-by-case basis. International institutions, such as the WTO,
have avoided ruling in favour of either approach to RAF, as it would set a precedent of
invalidating the regulatory approaches of several countries. Any efforts towards
reforming rules that would address the trade barriers caused by nprPPM labeling schemes

have been impeded by this regulatory competition.
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However, as stated above, both the EU and North America have validated
regulations for nprPPMs through the establishment of labeling schemes at the governing
level, rather than acquiescing total responsibility of providing such information to the
private sector. NprPPM labeling schemes are a relatively new type of regulation, which
are established for consumer protection rather than traditional protectionist measures for
producers. However, in the same manner as producer protectionist measures, nprPPM
labels can potentially create barriers, which hinder international trade. Unfortunately,
current international institutions and rules are ill-equipped to resolve these barriers and
many scholars have stressed that these institutions need immediate reform in order to deal
with these new types of regulations, specifically renegotiation of WTO rules. The EU has
suggested that the rules under the SPS Agreement should be reformed to permit trade
restrictions based on consumer preferences. Similar suggestions have been made for the
TBT Agreement, in particular to change the definition of ‘legitimate measures’ to include
both non-product related and product-related PPMs. However, the United States has
come out against this suggestion because it fears the possibility that measures to protect
consumers could be used to disguise regulations that instead protect producers.

I would argue that ignoring consumer preferences as a legitimate justification, and
the subsequent rise of the social rationality perspective of Risk Analysis Framework that
incorporates these preferences, does not resolve the conflicts or trade barriers that arise
from these types of regulations. The EU, as demonstrated by the case of GM food
regulations, has not changed its regulatory approach to nprPPMs despite being pressured
by its largest trading partner to change its approach, and despite the WTO ruling that its

de facto moratorium on the importation of GM products broke international trade rules.
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This indicates that even if the WTO rules against consumer-related regulations, Members
are likely to disregard such rulings if consumer demand is strong enough. Therefore, I
would argue that if the WTO is to remain relevant it must adapt its structure and rules to
the rising popularity of consumer-based protectionist measures, such as nprPPM labeling
regimes.

Perdikis, et al (2001) have suggested that states should be allowed to impose trade
barriers on the basis of consumer concern without having to provide a justification, but
instead of traditional retaliatory measures, compensation would have to automatically be
given to the industries that have been damaged in the complaining countries. This forces
the regulating state to make an expenditure, which would have to be justified to voters by
regulators. (Perdikis et al, 2001) They argue that this might limit manipulation of
consumer justification. However, I would argue that this is more of a temporary solution
to a long-term problem. This type of reform still does not legitimize consumer-based
regulations, nor does it recognize that these types of regulations are rising. If
compensation must be applied every time a political entity establishes consumer-based
regulations, then compensation could be swapped between countries for the same
regulations. Nor does this enhance policy coordination, which has been emphasized as
the best measure to eliminate regulatory trade barriers. Therefore, I would argue that a
clear framework of rules for Members to abide by when it comes to consumer-based
regulations, in the same manner that rules have been laid out in the SPS Agreement and
TBT Agreement for science-based regulations, which encourage policy harmonization, is

a better long-term solution to a rising problem.
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In order to develop such rules, a policy forum needs be established for
negotiation. This forum should focus on discussions and debates over basic issues of
social regulations, such as the protection of domestic regulatory policymaking in the
international system, or the relationship between trade and international agreements
outside the scope of the WTO, or trade rules and consumer preferences. While such
negotiations will help push for policy coordination of regulations, a problem of consensus
is most likely to arise immediately. Unlike the dispute settlements under the SPS
Agreement, in which judgments rely on consensus within the scientific community, new
rules will have to rely on social scientific judgments, which are much more difficult for
social scientists to measure and for the majority of social scientists to agree upon.
(Perdikis et al, 2001) Thus, a new type of agreement is unlikely to function effectively
without an increase in the research capabilities of the WTO. Analysis is needed on key
issues in order to launch serious discussions on new types of trade barriers. Like the SPS
Agreement, which relies on standards and guidelines based in Codex, the OIE, and the
IPPC, the WTO will need to rely on outside information and guidelines agreed upon on
the international level. Therefore, several academics have emphasized that a social
scientific research network linked to other institutions needs to be established. This social
scientific networking should include academic, environmental, business, labour and
intergovernmental organizations, consumer associations, and environmental institutions.

However, such a process is most likely to be long and arduous. In the meantime,
states will continue to respond to both civic and consumer demands in establishing
regulations, and those that may have negative trade consequences will continue to be

erected without coordination. Once these regulations have been established and become
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entrenched policy approaches, it is much more difficult for policy coordination to take
place, as has been demonstrated by the case studies discussed here. Even when policy
approaches are similar, as the case of ecolabeling demonstrates, negotiating bilateral or
multilateral frameworks for coordination is still very complex. Therefore, I would argue
that bilateral efforts should be made to enhance dialogue concerning new regulations,
rather than more established regulations, such as GM food labels, animal welfare labels,
and ecolabels.

Therefore, the EU and Canada must avoid diverging regulatory practices at an
carly stage of the regulatory process. Mechanisms of informing each other at the early
stages of policymaking must be established, where regulators can consult each other, data
and information can be exchanged, and approaches can be discussed. Because the United
States remains an overarching influence in this relationship, any regulatory dialogue must
be coherent and cooperate with the regulatory dialogue between the EU and United
States. By increasing discussion and cooperation at the bilateral level, these efforts will
help progress the negotiation of reforms to international trade rules in the WTO, which
will eventually facilitate policy coordination of regulation, such as nprPPM labeling
schemes, at the multilateral level. Although, as GM food labels and animal welfare labels
cases have demonstrated, policy approaches to nprPPMs may diverge and may never be
reconciled at the bilateral or multilateral level, any nprPPM regulations that do share
common objectives, such as ecolabels, must be recognized as early as possible so as to
reduce any trade barriers, while maintaining the sovereign authority of regulators, who

are safeguarding consumer preferences for their constituents.
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