Steve Mello

Vice-Chairman Jack Kuechler
Secretary/Treasurer Tom Slater
e Justin van Loben
S Sels

N e e Mark van Loben
NORTH DELTA WATER AGENCY S Sels

Manager Melinda Terry

March 16, 2023
Via e-mail (DLL-DCP-EIS@usace.army.mil)

Zachary Simmons

U.S. Army Corps of Engineers
1325 J Street, Room 1350
Sacramento, CA 95814-2922

Subject: Comments of the North Delta Water Agency on the U.S. Army Corps of
Engineers’ Draft Environmental Impact Statement for the Delta Conveyance
Project (No. 20220183)

Dear Mr. Simmons:

To secure the current contractual and individual water rights of landowners within its boundaries,
the North Delta Water Agency (“NDWA” or “Agency’’) submits these comments to the United
States Army Corps of Engineers (the “Corps”) on the Draft Environmental Impact Statement
(“Draft EIS”) for the Delta Conveyance Project (“DCP” or “Project”). As the Draft EIS draws
heavily from the information and analysis in the Draft Environmental Impact Report (“Draft
EIR”) under the California Environmental Quality Act (“CEQA”), the Agency’s comments on
that document are incorporated by reference as though fully stated herein.

NDWA has reviewed the Draft EIS and provides these comments pursuant to the National
Environmental Policy Act (“NEPA”), 42 U.S.C. § 4321 ef seq., and the Council on
Environmental Quality’s (“CEQ”) NEPA Implementation Regulations, 40 C.F.R. 1500-1508.
NDWA’s comments are intended to assist the Corps by identifying gaps in the Draft EIS’
analysis and requesting that the Corps consider additional significant environmental issues, and
should therefore be treated as such for purposes of responding to these comments pursuant to
NEPA and the CEQ Regulations. The Agency appreciates the opportunity to comment and
welcomes further discussion with the Corps regarding the issues raised.

I. BACKGROUND

NDWA has a statutory mandate under California law to assure that the lands within its
boundaries have a dependable supply of water of suitable quality sufficient to meet present and
future beneficial uses.! In accordance with its statutory responsibilities, in 1981 NDWA and the
California Department of Water Resources (“DWR”) executed the Contract for the Assurance of
a Dependable Water Supply of Suitable Quality (“1981 Contract”), attached hereto as “Exhibit
A

! North Delta Water Agency Act, Chapter 283, California Statutes of 1973.
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The crux of the 1981 Contract, which remains in full force and effect, is a guarantee by the State
of California that, on an ongoing basis, DWR will ensure through the operation of the State
Water Project (“SWP”) that suitable water will be available to satisfy all agricultural and other
reasonable and beneficial uses in all channels within NDWA’s boundaries. Specifically, the State
is obligated to furnish “such water as may be required within the Agency to the extent not
otherwise available under the water rights of water users.” (Ex. A, Art. 8(a)(ii).) The 1981
Contract contains specific minimum water quality criteria to be maintained year-round, and
obligates DWR to avoid or repair damage from hydrological changes resulting from its operation
of the SWP. California law also requires that the operation of the SWP and federal Central
Valley Project (“CVP”’) do not impinge on area-of-origin water rights.

The 1981 Contract prohibits DWR from conveying SWP water if doing so would cause a
decrease in natural flow, increase in natural flow, reversal of natural flow direction, or alteration
of water surface elevations in Delta channels to the detriment of Delta channels or water users
within the Agency. (Ex. A, Art. 6.) The State must either repair or alleviate damage, improve the
channels as necessary, or provide diversion facility modifications required for any seepage or
erosion damage to lands, levees, embankments, or revetments adjacent to Delta channels within
the Agency associated with conveyance of SWP water supply. (/d.) In addition to enforcement of
the 1981 Contract, the Agency has a clear statutory mandate under its Agency Act to take all
actions necessary to assure that the lands within the North Delta have a dependable supply of
water of suitable quality sufficient to meet present and future needs.

DWR’s compliance with the binding terms of the 1981 Contract is not discretionary. The legal
standards that govern DWR’s performance of its contractual obligations under the 1981 Contract
are distinct and independent of DWR’s compliance with NEPA, CEQA, and other applicable
laws. For example, CEQA requires that DWR adopt feasible mitigation measures to reduce
significant impacts of the Project to “less than significant” levels, but as a matter of contract law,
DWR may not disregard specific requirements of the 1981 Contract based on perceived
infeasibility.

In reviewing the Draft EIR that DWR issued last year, NDWA found the document lacked
adequate consideration and analysis to demonstrate DWR’s ability to comply with the provisions
of the 1981 Contract. As further detailed below, the Draft EIS similarly lacks sufficient analysis
to comply with NEPA, and further indicates that implementation of the Project could result in
environmental effects that violate several provisions of the 1981 Contract, including, but not
limited to exceedances of contractual water quality criteria, and alteration of water surface
elevations to the detriment of North Delta channels and water users.

It is with this background that the Agency submits these comments on the Draft EIS.

I1. COMMENTS

NEPA “is our basic national charter for protection of the environment.” (40 C.F.R. § 1500.1(a).)
NEPA has two fundamental purposes: first, to ensure that agencies take a “hard look” at the
consequences of their actions; and second, to ensure meaningful public involvement “in both the
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decisionmaking process and the implementation of that decision.” (Robertson v. Methow Valley
Citizens, 490 U.S. 332, 349 (1989) citing Kleppe v. Sierra Club, 427 U.S. 390, 410 n.21 (1976).)
NEPA requires a detailed EIS by the lead agency that addresses “the environmental impact of the
proposed action,” the adverse environmental effects which cannot be avoided should the
proposed action be implemented,” and “any irreversible and irretrievable commitments of
resources which would be involved in the proposed action should it be implemented.” (42 U.S.C.
§ 4332(2)(C) (1), (1), and (v).) As the federal lead agency with permitting responsibility over the
Project, the Corps must prepare an EIS that considers “every significant aspect of the
environmental impact of [the] proposed action,” including the changes to water supply and
operations that will occur as a result of these unanalyzed changes. (Ore. Natural Desert Ass’n v.
BLM, 531 F.3d 1114, 1130 (9th Cir. 2008) citing Vermont Yankee Nuclear Pwr. Corp. v. NRDC,
435 U.S. 519, 553 (1978).)

The Draft EIS, as presented, does not meet NEPA’s informational requirements because it
obscures the environmental effects of the Project by limiting the scope of its analysis to exclude
operation and other impacts. Even in the context of Project construction, the Draft EIS does not
fully analyze the potential effects on water supply and quality, water diversion infrastructure, or
Delta channels and embankments. For the impacts that the Draft EIS does identify, the
determinations of significance are cursory and appear to be derived from DWR’s artificially
constrained modeling and conclusions, which do not accurately reflect DWR’s ability to utilize
the full capacity of the proposed north Delta diversion facilities.

NDWA spent considerable time and resources analyzing the Draft EIS and its appendices to try
and better understand the potential impacts of the Project, and found it lacking critical
information. While the Draft EIS is clearer than the Draft EIR in some respects, it fails to
encompass the full scope of the Project and should be revised.

A. Improperly Defined Project

NEPA requires that the project analyzed in an EIS is properly defined (40 C.F.R. § 1502.4(a)).
An EIS must provide “coherent and comprehensive up-front environmental analysis to ensure
informed decision making to the end that the agency will not act on incomplete information, only
to regret its decision after it is too late to correct.” (Blue Mountains Biodiversity Project v.
Blackwood, 161 F.3d 1208, 1216 (9th Cir. 1998) quotation and citation omitted.) In other words,
a proper EIS must provide sufficient information as to the size and scope of all major project
components and existing baseline conditions, presented in an accurate and understandable
project description.

As described in the Background section above, NDWA has a statutory mandate to ensure that
DWR’s operation of the SWP does not adversely affect water quality, water supplies, and water
elevations in the North Delta. If the Project commences as described, water users within NDWA
stand to be harmed by the construction and operation of the upstream facilities, which will
siphon water that would have otherwise flowed through Delta channels. The Draft EIS treats the
DCP as merely a construction project, and does not describe or analyze the Project in a manner
that can apprise NDWA or the public of the Project’s impacts that directly or indirectly result
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from its operation. (See Draft EIS, Appx. H, § 1.1.1 at H-1 (“The proposed action includes the
construction of new intake facilities, a tunnel, and a forebay.”).)

The Corps prepared the Draft EIS as the federal lead agency for the project, with responsibility
for issuing permits under Section 10 and 14 of the Rivers and Harbors Act, and Section 404 of
the Clean Water Act. (Draft EIS, § ES.1, at ES-1.) Despite being the lead federal agency, the
Corps has disclaimed any need to consider and analyze Project operations, as “operations-related
elements of the project are not within [its] authority...” (Draft EIS, § 2.82 at 2-63) and therefore
“are not covered by this EIS.” (/d., Table ES-2 at ES-32.) This attempt to avoid responsibility for
analyzing the full Project is in direct conflict with existing law. (See Baykeeper v. U.S. Army
Corps of Engineers, 2006 WL 2711547 *8 (E.D. Cal., No. CIV S-06-1908, September 20, 2006.)
In Baykeeper, a court addressed this very issue, stating “the development’s impact on
jurisdictional waters ... determines the scope of the Corps’ permitting authority, [but] it is the
impact of the permit on the environment at large that determines the Corps’ NEPA
responsibility.” (Id.) The exercise of the Corps’ regulatory authority includes “those activities
which affect” the “condition, or capacity of the navigable waters of the United States.” (33
C.F.R. § 322.5(g.) Effects or impacts of a Project include all reasonably foreseeable direct,
indirect, and cumulative impacts.

The Corps readily acknowledges that, under all action alternatives, the Project involves
“operating the new conveyance facilities” in conjunction with existing infrastructure in the Delta
to create a dual conveyance system. (Draft EIS, § ES.1.2, at ES-2.) The stated purpose of the
Project is to protect the reliability of SWP water deliveries, “and potentially, CVP water
deliveries, south of the Delta...” (Draft EIS, § ES.1, at ES-1, emphasis added.) Despite its
description of the Project as the operation of new and existing facilities and recognizing the
potential integration of CVP operations, the Draft EIS does not contain any substantial analysis
of the potential effects of Project operations. Likewise, the Corps has summarily dismissed and
does not consider the alternatives proposed by DWR, which include additional conveyance
capacity for CVP operations.

While many of the sections in the Draft EIS simply defer to DWR’s analysis in the Draft EIR,
the Corps acknowledges that the impacts of the Project on surface water and water supply were
not evaluated in that document either. (Draft EIS, § ES.1.3 at ES-3; § 3.22.2.1 at 3.22-2.) By
ignoring Project operations and alternatives, the Draft EIS only evaluates a portion of the Project,
so its conclusions as to the severity of various impacts are incomplete under NEPA. (See
Wetlands Action Network v. U.S. Army Corps of Engineers, 222 F.3d 1105, 1118 (9th Cir. 2000)
(applying “independent utility” test to determine whether the Corps was required to consider
effects of multi-phase project in a single NEPA analysis) abrogated on other grounds by
Wilderness Soc. v. U.S. Forest Serv., 630 F.3d 1173 (9th Cir. 2011).)

The Corps’ decision not to consider the impacts of Project operations further undermines the
function and purpose of the Draft EIS. Indeed, even within the scope of the Corps’ regulatory
authority, it must evaluate how the DCP diversions will affect the Sacramento River and certain
Delta channels, which are navigable waters of the United States. (Draft EIS § 3.14.1 at 3.14-1;
see also 33 C.F.R. § 322.5(g) (providing the Corps has authority over “those activities which
affect” the “condition, or capacity of the navigable waters of the United States.”).) Without
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analysis of the impacts caused by DWR’s operation of the Project, including its continued
utilization of existing Delta infrastructure, there is no way for the public to understand from the
Draft EIS what the full effects of the Project on the human environment will be.

B. Limited Range of Reasonable Alternatives

The identification and evaluation of a reasonable range of alternatives to a proposed project is a
fundamental aspect of NEPA analysis. Section 1502.2(e) states that “The range of alternatives
discussed in environmental impact statements shall encompass those to be considered by the
decision maker.” The Council on Environmental Quality regulations for implementing NEPA
require all reasonable alternatives to be objectively evaluated in an EIS, so that each alternative
is evaluated at an equal level of detail. (40 CFR § 1502.14(b).) The Corps has an obligation
under NEPA to “rigorously explore and objectively evaluate all reasonable alternatives’ to a
proposed plan of action that has significant environmental effects.” (VRDC v. USFS, 421 F.3d
797, 813 (9th Cir. 2005) citing 40 C.F.R. § 1502.14(a).) In this analysis the Corps must “[d]evote
substantial treatment to each alternative considered in detail including the proposed action so that
reviewers may evaluate their comparative merits.” (40 C.F.R. § 1502.14(a), (b).) “[F]or
alternatives which were eliminated from detailed study,” the Corps must “briefly discuss the
reasons for their having been eliminated.” (40 C.F.R. § 1502.14.)

For reference, Section 3.2 of the Draft EIR describes DWR’s alternative screening process,
which culminated in three potential conveyance alignments, and diversion facilities with
incremental variations in water capacity, from 3,000 cfs to 7,500 cfs. (Draft EIR, § 3.2, at 3-4, 3-
5.) Despite the continued possibility that DWR may select Alternatives 2¢ or 4c—which
contemplate CVP participation, a maximum capacity of 7,500 cfs, and three as opposed to two
new intakes—the Corps has eliminated the CVP alternatives because they “would result in
additional adverse effects on the aquatic ecosystem beyond those of the proposed action.” (Draft
EIS, § 2.1 at ES-6.) Little else is provided to justify the Corps’ removal of the only two
alternatives that capture the upper-range of tunnel capacity that DWR still may ultimately
pursue, but doing so obscures the full scope of possible impacts that the Project may have.

C. Inadequate Water Quality Analysis

As presented by DWR, the Project contemplates two or three water intake facilities in the
Sacramento River near Hood, Courtland, and possibly Clarksburg, with each intake capable of
diverting up to 3,000 cubic feet per second of fresh water, which would have otherwise traveled
through the Delta. (Draft EIR, § 3.2, at 3-4.) By taking approximately 589,000 acre-feet of fresh
water from upstream intakes each year, entirely bypassing the channels and sloughs that
comprise the Delta, the Project will necessarily result in less fresh water—and therefore
degraded water quality—for Delta residents, agriculture, fish, and wildlife. (See Draft EIS, §
3.21.2.1 at 3.21-2 (indicating long-term water quality degradation for salinity from brine disposal
in the zone of initial mixing with ocean waters).) Importantly, the Draft EIS does not provide any
analysis of the Project’s effects on Delta water quality conditions relative to NDWA’s 1981
Contract criteria, leaving the Agency uncertain about the true extent of the modeled increases in
EC in the Delta.
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Within the analysis presented, very little attention is paid to the increases in salinity, measured
by electrical conductivity (“EC”), that are expected under each alternative. Section 3.21 of the
Draft EIS purports to describe the effects that could occur from “construction, operation, and
maintenance of the action alternatives...” (Draft EIS, § 3.21 at 3.21-1.) Section 3.21.2 also claims
to “identif[y] the direct, indirect, and cumulative effects on water quality associated with the
action alternatives, as well as the No Action Alternative.” (See id. at § 3.21.2.) However, these
sections only focus on construction and compensatory mitigation for the Project. (See Draft EIS,
§ 3.21.2.2 at 3.21-5 through 3.21-19.) Little else is provided beyond a statement that operation of
the facility would result in “varying degrees of accumulation” of constituents that degrade water
quality, and the effects would be “dependent upon the location.” (/d. at 3.21-24.)

For detailed information on water quality impacts, the Draft EIS refers to Chapter 9 of the Draft
EIR. Chapter 9 states that DWR’s operation of the Project in accordance with Water Rights
Decision 1641 (“D-1641") “would not increase the frequency at which contract EC thresholds
would be exceeded.” (Draft EIR, § 9.0, at 9-3, citing Table 9-0.) But with the pending
development and implementation of the Bay-Delta Water Quality Control Plan Update, DWR
may have entirely different obligations to maintain water quality objectives from what is
presently required under D-1641. Criteria under D-1641 are not identical to the year-round water
quality impact criteria under the 1981 Contract. By assuming DWR will avoid water quality
impacts because it intends to comply with D-1641, without taking into account its history of
exceedances, the prevalence of temporary urgency change permits that relax water quality
criteria, and the development of a new Bay-Delta Plan update, the Draft EIR downplays the
effects that the Project’s upstream diversions could have on Delta water quality. The Draft EIS
cannot simply rely on those assurances in the face of substantial evidence to the contrary.

Furthermore, Table 9-0 of the Draft EIR only describes the greatest average monthly increase in
EC at Three Mile Slough (with a high of 62 mS/cm under Alternative 5), while the 1981
Contract imposes salinity thresholds based on a /4-day average EC. (Ex. A, Art. 2.) NDWA’s
prior review of the sensitivity analysis for DWR’s modeling showed increases in EC, particularly
in August and September at the Emmaton monitoring station. In the past several years, NDWA
has observed multiple exceedances of the 1981 Contract criteria at Three Mile Slough during the
late summer and fall months, which could occur more frequently with the DCP. EC spikes on a
less-than monthly time scale would not be evident from DWR’s modeling, meaning any
statement that operations under the Project would not increase the frequency of exceedances of
contractual thresholds cannot be verified.

A Delta water user’s ability to divert water of usable quality is decided on a daily basis,
sometimes only during certain tidal cycles. Thus, improvements made during periods when water
quality is already high cannot offset degradation of water quality during periods when the quality
is low, contrary to what monthly averages may suggest. The Corps should incorporate analysis of
DWR’s ability to fully comply with the 14-day mean EC criteria of the 1981 Contract as part of
the Draft EIS’ baseline condition. As currently presented, the water quality analysis prevents a
clear understanding of the impacts that can be attributed to the Project.
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D. Missing Analysis of Water Surface Elevation and Water Supply Impacts

The alternatives for the Project will alter water elevations in the Delta by reducing surface flows
in the summer and early fall, with effects being “larger for certain water types.” (See Draft EIS, §
3.18.2.2 at 3.18-2 through 3.18-3.) (“The modeling results showed consistent decreases in long-
term average flows for all months on the Sacramento River north of Courtland (i.e. downstream
of the proposed north Delta intakes).”).) As noted above, changes to water surface elevations are
of particular importance to NDWA because of the protections in the 1981 Contract, which
prohibit adverse modifications of flow patterns in the Delta.

The Corps avoids evaluating the Project’s water supply impacts by suggesting that “operation of
the SWP, including the facilities proposed in the action alternatives, is outside [Corps] authority
under Section 408, Section 404, and Section 10.” (Draft EIS, § 3.22 at 3.22-1.) Instead, the Draft
EIS refers to Section 6 of the Draft EIR for a supposedly “full analysis” of the effects of Project
operations on water supply; however, no such analysis exists in that document. The Draft EIR
also evades analyzing impacts to surface water resources and water supplies, stating those
impacts “by themselves” are not considered impacts under CEQA, so DWR only describes the
potential changes as a basis for understanding effects on other surface water-related resources.
(Draft EIR, § 5.0 at 5-2.) As a result, neither the Draft EIR nor the Draft EIS contain analysis of
one of the primary direct and fundamental impacts that the DCP will have on the environment:
changes in water elevations by removing substantial surface water flows from the Delta.

Conversely, in the event that Project operations variably result in increases in surface water
flows above historical levels during the growing season, unwanted and involuntary sub-irrigation
could increase due to increased hydro-static pressure caused by the increase in seepage. Many
crops grown within NDWA, including grapes, alfalfa, kiwis, apples, pears and cherries, are
extremely sensitive to increased water within plant root zones. During the growing season,
reduced oxygen to the root zone would reduce crop yield and, potentially, result in the loss of
trees and vines. This will be damaging to crops, and to Delta agriculture in general.

The Draft EIS considers impacts to agricultural properties caused by additional seepage and
higher groundwater elevations. (Draft EIS, § 3.2.2.2 at 3.2-15 through 3.2-16.) But despite
finding changes in groundwater elevation and increases in salinity in groundwater, it summarily
concludes that those impacts are not significant because the “natural interannual variability in
Delta outflows would remain a much larger driver of electrical conductivity levels” than the
modeled increases caused by the Project. (Draft EIS, § 3.2.2.2 at 3.2-17.) In addition to the
deficiencies of the salinity modeling noted above, the extent to which increases in water
elevations could be mitigated through increased drainage pumping operations of the reclamation
districts and the cost of such operations would be substantial and should be a required obligation
of the Project proponent through an enforceable mitigation program. No such mitigation is
contemplated in the Draft EIS.

The Draft EIS must include an analysis of impacts—including cumulative impacts—of the DCP
on surface water and local water supplies within the Project area, not just as an effect on the
other resource categories. Impacts analysis and disclosures in the Draft EIS need to provide
details on specific locations, durations, timing, size, and intensity of changes to water supply and
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surface water elevations caused by Project operations in order to provide the public with a useful
environmental document and appropriate mitigation that will reduce adverse impacts to a less
than significant level.

The analysis and conclusions in the Draft EIS foster uncertainty because they make generally
optimistic assumptions about the extent and duration of Project impacts, without site-specific
analysis or scientific justification. Failure to ensure the implementation and effectiveness of
mitigation actions could result in an increase in significant effects on the environment that must
be analyzed. An incomplete picture of the Project’s impacts undermines the credibility of the
Draft EIS as a reliable environmental document, thereby harming the public’s trust in the Corps’
ability to protect the unique and valuable ecosystem, water supply, agriculture, and communities
of the Delta.

1. CONCLUSION

The DCP represents a major change to the SWP, but it is not clear that DWR’s operation of the
Project will avoid or adequately mitigate the significant impacts to affect water quality and
supplies in the Delta. The Draft EIS improperly relies on a deficient Draft EIR and further masks
the potential effects of the Project by limiting environmental review to construction effects and
removing potential alternatives that the Corps recognizes would cause additional adverse impacts
on the environment. NEPA Regulations require that “[i]f a draft statement is so inadequate as to
preclude meaningful analysis, the agency shall prepare and publish a supplemental draft of the
appropriate portion.” (40 C.F.R. § 1502.9(b.).) NDWA appreciates the opportunity to provide
these comments for consideration, and requests that the Corps revise the document to address the
issues raised herein. For the reasons laid out above, the Draft EIS does not meet the requirements
of NEPA and should be supplemented.

Sincerely,

AR é\wvé

Melinda Terry,
Manager
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EXHIBIT A

Contract for the Assurance of a Dependable Water Supply of Suitable Quality
Between the Department of Water Resources and
North Delta Water Agency

January 28, 1981
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