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LEGAL ASPECTS IN PROJECT MANAGEMENT

Indian Perspective

It is often said that an ill prepared Contract is a recipe for disaster and bound to be subject of
litigation. The role of a Contract Lawyer is to translate the intentions and the agreement between the
parties into a Contract which is carefully worded, well comprehended and above all covers the areas of
contingencies. Further, the language and the words used in drafting of a Contract should be precise to
ensure that it incorporates the legal propositions and would withstand the tests of construction
before the court of law. It is therefore essential that whenever there is a Contract to be drafted for a
Project, the legal and the project management team should work in consonance with each other. They
should ensure that all the parties understand the scope and ambit of the Project along with any
specific requirements or issues. Thus, the role of a Contract Lawyer becomes as essential as the
technical or the financial member of the Project Management team.
Project Management is an under-rated art. This Article sets out the legal aspects of Project
Management and aims to provide some suggestions to help avoid a project turning into a
disaster.

A. CONTRACT
A Contract has been defined under Section 2(h) of the Indian Contract Act 1872 (“ICA”) as a written or oral, legally-binding
agreement voluntarily entered into between the parties identified in the agreement to fulfill the terms and conditions
outlined in the agreement.
Existence of a contractual relationship does not necessarily mean the contract is enforceable, or that it is not void. It is a
civil obligation between the parties and for any breach thereof a civil remedy in the form of compensation called ’damages’
or under the principles of equity a specific performance can be enforced.
In addition to the elements of a contract:
• a party must have capacity to enter into a contract;
• the purpose of the contract must be lawful;
• the form of the contract must be legal;
• the parties must intend to create a legal relationship; and
• the parties must consent.

THS

Under Section 2(g) of the ICA “An agreement not enforceable by law is said to be void”. As per Section 2(j) of the Act “A
Contract which ceases to be enforceable by law becomes void when it ceases to be enforceable”. Thus Void Contracts can
be of following two types:(i) Void ab initio : - Void-ab-initio i.e. unenforceable from the very beginning
(ii) Void due to the impossibility of its performance:- A contract can also be void due to the impossibility of its performance,
e.g. if a contract is formed between two parties A & B but during the performance of the contract the object of the contract
becomes impossible to achieve (called Force Majeure due to action by someone or something other than the contracting
parties), then the contract cannot be enforced in the court of law and is thus void.
Equitable Estoppel - The doctrine of Promissory or an Equitable Estoppel is well established in the Administrative Law. The
doctrine represents principle evolved under Equity to avoid injustice. The basis of Equitable Estoppel is that when a party by
his words or conduct makes an unequivocal promise of representation to the other party, with an intention to create a legal
relation, knowing as well as intending that the said representation, assurance of the promise would be acted upon by the
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other party to whom it is made. The other party consequent to the said representation or assurance has acted upon and
hence it would be binding among the parties. This principle is also applicable against the Government. However, it is
important to note that the question of Promissory Estoppel does not arise when there is a written contract which has been
concluded among the parties.

B. LEGAL ISSUES
The following are some of the legal issues which a Contract Lawyer would look at while advising and drafting a Project
Contract1. Risk Management
There will always be a chance that a Project will not turn out as expected. Successful completion of a Project therefore
requires that this risk should not only be considered and evaluated but also incorporated in the Contract. A risk
management plan should be drawn up to show how each significant risk will be controlled.
2. Project Contract
It is in the drafting of a Project Contract that the lawyers make their greatest contribution. In many cases it will be vital that
ALL pre-contractual documentations are referred to in the Contract. Such documentation should include the Statement of
Requirements (“SoR”) or the Request for Proposal (“RFP”) or the Invitation to Tender (“ITT”) and the Supplier’s response. A
lawyer will have completed half of the responsibility of protecting the Principle if this is achieved. Some of the
documentation may have been superseded so only the most recent version should be used. The documentation does not
have to be attached - a cross reference to the most recent version is sufficient, provided that the parties can readily
indentify it. A Contract must contain provision for change control and progress review meetings.
One of the important considerations be it under SoR or the PRF or the ITT is the assessment of legal issues involved,
whether it is a local bidding or an international bidding. From a legal perspective, it is important that the Principle has
stipulated categorically:
(a) the qualification of the Supplier;
(b) the local applicable laws for the Project;
(c) the stipulation of having a local partner, if necessary, and the terms between the co-bidders; and
(d) the issues relating to performance, liabilities and enforceability.
3. Change Control
Changes to the Project are almost inevitable. They can be divided into (1) those instigated by the Supplier and (2) those
instigated by the Principle. Changes requested by the Supplier are generally caused by a weakness or uncertainty in the
Project or the design as the case may be. Examples include a weakness in the design architecture or an over optimistic
projection by the Contractor of the performance or perhaps an innovative solution may turn out to be more impractical or
more difficult than originally envisaged. Changes to the requirements are normally the responsibility of the Principle. Such
changes should be discouraged because, apart from the cost implications (which increases when the changes are made),
any design modification is disruptive and too much change may de-stabilize the Project.

THS

A Project Contract must contain a detailed change control procedure which allows changes to be proposed, cost quantified
and settled. Sometimes the cost of estimating the additional costs of the change are borne by the Principle if the Principle
decides not to proceed with the changes it has proposed. All agreed changes should be documented and numbered for
future reference.
4. Progress Review Meetings
These are vital in a well-run Project and will become more frequent as the Project progresses. There may be variety of
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reasons such as:(a) periodic reports depending on the nature of the project;
(b) the completion of a particular stage (i.e. an "end of stage" meeting); or
(c) a requirement for an outside independent appraisal of the project’s progress.
The aims of such meetings should include:
(1) comparing progress with the planned schedule;
(2) deciding how to tackle actual or potential problems;
(3) forecasting the progress; and
(4) examining the costs.
Such meetings should be properly documented and minutes prepared (with the minutes going to all parties). An agreed list
of action point arising from each meeting and their times for completion should be prepared and reviewed at the
subsequent meetings.
5. Restrictions on the Supplier
It is common to impose restrictions on a Supplier under the Project Contract and so it should be considered what
restrictions are appropriate.
One obvious restriction is to require the Supplier to keep confidential any information given to it by the Principle. Another is
to prevent the Supplier from "poaching" any of the staff or customers of the Principle. If the Project involves specialized
techniques it is sensible for the Principle to consider a restriction on the Supplier against providing the same techniques to
the Principles’ competitors.
One of the issues, which often arise, is the legality of Restrictive Covenants and the non-compete clauses in a Project
Contract. This is covered under Section 27 of the ICA, which states that, “Every agreement by which anyone is restrained
from exercising lawful profession, trade or business of any kind, is to that extent void”. The exception to this rule is in the
event of sale and purchase of shares or an asset of a company wherein goodwill part of consideration.
A Contract which is in restrained of trade cannot be enforced unless (a) it is reasonable as between the parties and (b) it is
consistent with the interest of the public. The burden of proof rests with the party alleging it to be such. Generally speaking,
negative Covenants operating during the term of the contract are not hit by Section 27 of the ICA because they are designed
to fulfill the contract and not to restrict it.

THS

6. Restrictions on the Supplier’s Liability
It is a standard practice for consequential and indirect losses to be totally excluded from a Contract. Suppliers will always
seek to ensure they are only liable for direct losses i.e. those reasonably foreseeable as a result of a breach of a Contract.
Most Principles accept the exclusion of consequential loss and it is only worth debating the point if there is a particular
issue involved.
Suppliers will also seek to have a financial cap on their liability under a Contract. For such a cap to be enforceable in court
generally it must be reasonable. One factor which courts look at in determining this is the insurance cover that the Supplier
has, so consequently that level often determines the amount of the financial cap.
Project Management if not carried out properly can have a significant effect on both the cost and time of the completion of
a Project. A proper drafting of the legal issues in a Project Management can be very useful in establishing the appropriate
procedures and parameters within which such Project can be carried out.
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A top-ten list of risk items in Management of a Projects are:-

RISK ITEM

RISK MANAGEMENT TECHNIQUE

Personnel shortfalls

Staff with top talent; team/morale building cross training; prescheduling key people

Unrealistic schedules
and budgets

Detailed/checked cost and duration estimates; design to cost; incremental
development; re-use of software; requirements scrubbing

Developing wrong functionality

Organisation/mission analysis’ operations concept formulation; user surveys;
prototyping; early user manuals

Developing wrong user interface

Task analysis; prototyping; scenarios; user profiles (functionality, style, workload)

“Gold plating”

Requirements scrubbing; prototyping; costs-benefit analysis; design to cost; value
engineering

Continuing changes to
requirements

High change threshold; information hiding; incremental development (defer changes
to later increment)

Shortfalls in procured
components

Benchmarking; inspection; expediting; reference checking; quality auditing;
compatibility analysis

Shortfalls in sub-contractual
tasks

Reference checking; pre-award audits; fixed price contracts; competitive
design/prototyping; team building

Shortfalls in real-time
performance

Simulation; benchmarking; modelling; prototyping; instrumentation; tuning

Straining the capabilities

Technical analysis; cost benefit analysis; prototyping; reference checking

THS

7. Arbitration and the choice of Law
It is essential that the Principle has incorporated the issues relating to an Arbitration clause in the event of dispute and the
jurisdiction of the court. In particular, when the Supplier is participating in an international project, the choice of law and the
forum should be evaluated taking into account the local legal systems. It is often seen that the Principle invariably
stipulates the local jurisdiction as a forum which is suitable to it. This is a commercial decision which, a Supplier takes into
account factoring in the risks involved in the dispute resolution.
8. Post Completion Issues
One of the issue that is often neglected while drafting a Contract is dealing with the matters arising after the completion of a
Project. There are various aspects which comes up for consideration post completion, be it operational, quality analysis,
handing over of the physical possession of the work, transfer of documents or confidential information, financial settlement
against benchmarking, etc. While preparing a Contract, all the process and procedures should be incorporate in clear terms,
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including resolution of any conflict. It is helpful that a team of people from both the Supplier and the Principle should be
identified and given the responsibility to deal with the post-completion process, with a clear mandate of authorities
responsible for resolution of any conflict.

C. INTERPRETATION OF A CONTRACT
1. Recitals
A recital is an introductory part of a Contract, usually beginning with the word “Whereas…” which indicates what the parties
want to effect by the Contract. Recitals often intentionally or in effect contain definitions or description of the subject
matter of the succeeding contract.
2. Implied Terms
There is a distinction between ‘Construction’, which is determining the meaning of words which are in the Contract, and
‘Implication’, which is (in effect) supplying words, which are not in a Contract. There are three different senses in which the
expression “implied terms” are used. The first is a term, which does not depend on the actual intention of the parties but on
a rule of law such as the implied terms in a contract for the sales of goods. The second is where the law in some
circumstances holds that a contract is dissolved if there is a vital change of conditions. The third is where a term is sought
to be implied based on an intention imputed to the parties from their actual circumstances. This sense is terms as
“Necessary Implication”.
3. Necessary Implication
Within this interpretation, two broad areas or categories may be discerned. The first appears where the parties have drawn
up a detailed contract but it is necessary to insert a term to make it work. The second is where in all contracts of certain
type, such as building contracts, the law implies certain usual terms unless the parties have shown an intention to exclude
or modify them.
i) Implication to make contract work: The court does not make or improve a Contracts. Its -“Function is to interpret and
apply the contract which the parties have made for themselves. The clear terms must be applied even if the court thinks
some other terms would have been more suitable.
“It must have been a term necessary to give business efficacy to the contract, a term which, though tacit, formed part of the
contract which the parties made for themselves.”
The test of ‘Implication’ therefore is necessary-“such obligation should be read into a Contract as the nature of the Contract
itself implicitly require, no more, no less.” The term sought to be implied must be one without which the whole transaction
would become “inefficacious, futile and absurd”.

THS

ii) Implication of “usual” terms: Where there is a comprehensive written contract such as the standard form of Building
contract there may be very little room for the implication of any terms, for if the parties have dealt expressly with a matter in
the contract, no term dealing with the same can be implied.

D. LEGAL ASPECTS FOR CONSTRUCTION OF A CONTRACT
1. Construing a Contract
The process by which the courts arrive at the meaning of words in a Contract is termed as construing a Contract, and the
process by which the meaning is determined by the court, the construction of a Contract.
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“The object sought to be achieved in construing any commercial contract is to ascertain what each party would have led the
other reasonably to assume were the acts that he was promising to do or to refrain from doing by the words in which the
promises on his part were expressed.”
2. Expressed Intention
In construing a Contract, the court applies the rule of law that, “while it seeks to give effect to the intention of the parties, it
must give effect to that intention as expressed, i.e. it must ascertain the meaning of the words actually used.
For the purpose of construction “intention” does not mean motive, purpose, desire or a state of mind but intention as
expressed, and the common law adopts an objective standard of construction excluding general evidence of actual
intention of the parties. It permits evidence of the circumstances in which the contractual document was made, of the
special meaning of the words, of custom and certain other matters to assist the court in arriving at the expressed intention
of the parties, nevertheless the fundamental rule is that the words must speak for themselves. The parties cannot come to
the court to give evidence of what they intended to say.
3. Extrinsic Evidence
It follows from the principle of Expressed Intention, for a written contract, no evidence outside the document itself, i.e.
extrinsic evidence, may normally be adduced to contradict, vary, add to or subtract from the written terms.
4. Blanks
Where a complete blank is left in a material part of a Contract, evidence is not admissible to fill it. Thus where the date of
completion was omitted, and to insert it would result in the imposition of an onerous obligation under a liquidated damages
clause, the court refused to admit evidence that each party has been told of the date.
5. Deletion from Printed Documents
The court is entitled to look at the deleted words to see if any assistance can be derived from them in solving an ambiguity
in words retained, and that a word or phrase in the deleted part of a clause may throw light on the meaning of the same
word or phrase in what remains of the clause. But by deleting a provision parties are not to be deemed to have agreed the
converse. It is further been held that there is no difference between a deletion and an omission.
6. Agreed Factual Assumption
When parties have acted in a transaction upon an agreed assumption that a particular state of facts between them is to be
accepted as true, each is to be regarded as estopped as against the other from questioning as regards that transaction the
truth of the facts so assumed. Evidence to establish the agreed assumption is admissible which, it is suggested, might
conceivably include evidence of facts occurring after the making of the contract in so far as they go to establish the
existence at the time the contract was made of the agreed assumption.

THS

7. Attacking a Contract
A Contract is void or voidable because of misrepresentation, fraud, mistake, illegality, duress, minority or made by a mentally
disordered person or that the contract has been varied, rescinded, or is subject to an estoppel.
8. Contract only Partly in Writing
Different considerations apply when a Contract is not exclusively in writing, but partly in writing and partly oral and/or by
conduct. In such a case the court admits evidence of the oral part of the Contract and/or the conduct and construes the
Contract according to all its terms gathered from the documents, words and conduct comprising the Contract.
9. Terms of Art
This is used to describe words or phrase which have acquired a precise legal meaning ordinarily applied by the courts, but:
“where a word or phrase which is a ‘term of art’ is used by an author who is not a lawyer, particularly in a document which he
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does not anticipate may have to be construed by a lawyer, he may have meant by it something different from its meaning
when used by a lawyer as a Term of Art.”
10. Reasonable Meaning
“When the terms of a Contract are ambiguous and one construction would lead to an unreasonable result, the court will be
unwilling to adopt that construction.
If detailed semantic and syntactical analysis of words in a commercial contract is going to lead to a conclusion that flouts
business common sense, it must be made to yield to the business common sense.
11. Contract Read as a Whole
A Contract must be construed as a whole, effect being given so far as practical, to each of its provisions.
Construing a Contract may involve two stages, first, the court may have to determine which documents are contractual and
secondly, having decided which document forms part of the contract, it must give effect to all the terms and endeavor to
reconcile inconsistencies by the rule of construction.
12. Ejusdem Generis Rule
This rule means that there are words of a particular class followed by general words. The general words are treated as
referring to matters of the same class. In a clause permitting an Extension of Time to be granted to the contractor, if the
works were “delayed by reason of any alteration or addition… or in case of combination of workmen, or strikes, or by
default of the sub-contractors… or other causes beyond the Supplier’s control, the “other causes” were limited to those
ejusdem generis with the causes particularized, and is not therefore include the Principle’s own default in failing to give
possession of site.
13. Co-operation
Where an architect is to supervise the work the Principle must appoint an architect. Where a certifier fails to apply the terms
of a Contract properly to the detriment of the Supplier and where the Contract does not contain a relevant Arbitration clause,
it is ordinarily an implied term on the part of the Principle that he will require the certifier to perform his duties properly.
If to the Principle’s knowledge the architect persists in applying the Contract wrongly in regard to those matters where the
architect must act fairly between the parties, he must dismiss him and appoint another.
If it is established that a Principle knew perfectly well that his architect was failing to certify in accordance with the
Contract, it is thought that he would not be allowed to shelter behind the Arbitration clause.

THS

The implied term of co-operation extends to those which the architect must do to enable the Supplier to carry out the works
and the Principle is liable for any breach of this duty by the architect.
The principal of interpretation is that what was reasonable does not depend solely upon the convenience and financial
interest of the Supplier. It depended also on the point of view of the engineer and his staff and the Principle. It is thought
that it may not be appropriate to consider reasonableness from the point of view of the architect or engineer or the Principle
where the order of the works is a matter solely for the Supplier. The prime consideration is, it is suggested, and that
instruction should be given at such time and in such manner as not to hinder or prevent the Supplier from performing his
duties under the Contract.
Since the main relevant duty of a Supplier is to complete within the stipulated time, the obligation of the architect or
engineer to furnish drawings and instructions could validly be performed within a reasonable time of the conclusion of the
Contract.
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The Supplier cannot unilaterally determine what is a reasonable time and a Supplier does not prove a claim based on late
instructions merely by establishing non-compliance with requests for instructions or a schedule of dates for instructions,
which he has sent to the architect. An agreement by the architect with such a schedule, or even acquiescence, may be
relevant evidence on the question of what is reasonable. The critical question will be to determine on all facts when the
Supplier really needs the instructions.
14. Not to prevent Completion
In general… a term is necessarily implied in any contract, the other terms of which do not repel the implication, that neither
party shall prevent the other from performing it. The particular implied term relied on should be expressly pleaded, and
“except possible in the rare cases where the wrongful act alleged is independent of the Supplier, it is circumlocution to add a
general allegation of prevention.
Unjustified interference by the Principle in the supply of goods necessary for the contract is a breach of the implied term,
notwithstanding that there is no direct contract.
15. Construction of Deeds
Deeds are construed in the same way as of the documents save that where one party wishes to deny the truth of a
statement in the deed he may be estopped (i.e. prevented) from doing so by the application of a further rule known as
estoppels by deed. This is a rule of evidence founded on the principle that a solemn and unambiguous statement or
engagement in a deed must be taken as binding between parties and privies and therefore as not admitting any
contradictory proof.
Statement of facts in the recital is subject to the rule. Statement in the deed may bind all or only one or some of the parties
according to the construction of the deed. The estoppel does not operate where the deed was fraudulent or, in general,
where it is illegal, nor where there the party seeking to set up the estoppel caused the misstatement of fact to appear in the
deed.
16. Negligent Liability
Negligence means the breach of contractual obligation to take responsible care or to exercise reasonable skill or breach of
an equivalent common law duty. The requirement of reasonableness in relation to a Contract terms is: “….. That the term
shall have been fair and reasonable one to be included having regard to the circumstances which were, or ought reasonably
to have been, known to or in the contemplation of the parties when the Contract was made.’
In relation to a non-contractual notice, the requirement of reasonableness is: “…. That it should be fair and reasonable to
allow reliance on it, having regard to all the circumstances obtaining when the liability arose or (but for the notice) would
have arisen.” It is for this that a contract term or notice satisfies the requirement of reasonableness to show that it
does.

THS

RECENT JUDGEMENTS
1. Sumitomo Heavy Industries Ltd. Vs ONGC Ltd (2010) 11 SCC 296 - Case of Clause dealing with Change of Law in Turn
Key Project
Appellant had to pay to its subcontractor due to change in Income Tax Act. It claimed the money from Respondent under
the Contract. Respondent contended that they were liable only for Appellant’s tax liability and not the subcontractor.
Held – "The Appellant had entered into back-to-back contract to the knowledge of Respondent. The performance of Appellant’s
obligation formed part and parcel of the Main Contract. International commercial contract should be given ‘meaningful and
purposive interpretation"
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2. H. R. Basavaraj Vs Canara Bank (2010) 12 SCC 458 – Novation of Contract
Held – "The basic principle behind concept of Novation of Contract is the substitution of a contract by a new one only through the
consent of both the parties to the same. Such consent may be expressed as in written agreement or implied through their action. If
the rights under the old contract were kept alive even after the second agreement and rights under the first agreement had not
been rescinded, then there is no substitution of contract and hence no Novation."
3. Economic Transport Organization Vs Charan Spg. Mills (P) Ltd (2010) 4SCC 114 (Constitution Bench) - Use of Standard
forms/ Terms in Contract
Held – "Despicable that Statutory Corporations, Insurance Companies, banks use standard form of contract to cover all types of
situations and circumstances and several of the clauses in such contracts are wholly inapplicable to the transaction intended to be
covered by the document."
4. Geo-Group Communication Vs IOL Broadband Ltd (2010) 1 SCC 562 – Formation of Contract – Consensus ad idem
Held – "Agreement signed by the parties and fully acted upon without contemplating execution of any further document- Such an
agreement, although described at its footnote as ‘preliminary and tentative draft for discussion purpose only’ is not preliminary and
tentative. Hence does not disentitle the claimant to relief."

THS
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