Gaza

UNISON member Fiona
Mercer is at the heart of a
case heard in the Supreme
Court in December, which
could define the future of
workers' rights to strike
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The latest news and announcements from Derbyshire UNISON

The care worker at the heart
of UNISON'’s Supreme Court

challenge

UNISON'’s legal team has once again challenged the government
in the Supreme Court, acting on behalf of care worker and
UNISON member Fiona Mercer, who was suspended by her
employer during a period of strike action in 2019.

The case presented an
opportunity for the union to close
a loophole that allows rogue
employers to mistreat staff taking
part in legal strike action.

For Fiona, the Supreme Court
hearing is the final step in her
lengthy battle for justice that
began four years ago.

Back in 2019, Fiona was a full-
time care worker for adults with
learning difficulties and mental

health problems. She worked in a
bungalow with three service users
who required 24/7 care, which
often involved working long 15-
hour “sleep-in” shifts.

When the company, Alternative
Futures Group Limited (AFG),
announced plans to cut payments
to care staff working sleep-in
shifts, Fiona, who was a UNISON
rep, organised and participated
in strike action.



As a result, she was suspended by the charity
and prevented from attending work or
contacting her colleagues. This was rightin
the middle of the strike.

Singled out

“It was horrible. I'd done nothing wrong. | was
at work one day and the managers knocked
on the door and asked for a meeting. As soon
as that happened, | said to my colleague: “I'm
getting suspended”

" just knew that it was because of the
involvement I'd had with the union meetings.
Every time I'd gone to an organising meeting
to try and resolve things with the employer, I'd
been singled out. And | was right. In the
meeting, the managers just handed me a
handwritten piece of paper saying | was being
suspended for two weeks, and those two
weeks just happened to be during the time of
the strike.

“The suspension happened right after I'd rang
another support worker to ask if they were
striking, and whether they'd told the family of
the service user.

“| was totally singled out, ostracised and
worried | was going to get the sack. The girls
I'd worked with there were all my friends, and
the only friends | had at the time, and | was
told that | wasn't allowed to speak to them in
any way while | was suspended.”

At the time of her suspension, Fiona did not
know whether it had any deterrent effect on
others as she was not in touch with anybody.
Afterwards, she found out that many UNISON
members did not take strike action, with one
colleague telling her they thought it was
because they were fearful of being suspended
too.

“| was so annoyed, they'd treated me terribly
and | knew I'd not done anything wrong.”

Fiona remembers being so distressed that she
had a panic attack in a supermarket car park: “I
just started hyperventilating, | was so worried |
was going to lose my job. Thankfully my
husband was there and really supportive, he
reassured me that ‘'we’d muddle through’, but
| should never have even been put in that
position.”

The case’s journey through the courts

With the support of UNISON, Fiona brought a
case against AFG in 2019. It went to an
employment tribunal in 2020 where the
employer won. But then UNISON appealed
the decision and the employment appeal
tribunal (EAT) in 2021 found in her favour and
said she should not be treated unfairly for
having taken part in industrial action.

The EAT also amended UK law, creating a new
protection for striking workers, to comply with
international law. Fiona had safely won against
her employer.

However, her victory and the accompanying
new protection for striking workers attracted
political attention - and things dramatically
escalated.

In 2021, the then Secretary of State for
Business Kwasi Kwarteng, who has repeatedly
taken aim at workers' rights to strike,
intervened by taking the case to the Court of
Appeal.

Fiona remembers her shock at the
government's involvement: “I just thought:
how dare they? How dare they jump in and
stand against the workers? They should have
been on our side, saying ‘we don't want
workers to be unfairly treated’

"It was a real wake-up call for me on where the
government stands. Not with us, that's for
sure.”

In March 2022, the Court of Appeal reversed
the EAT decision in March last year, leaving
UNISON concerned that this would mean bad
employers had little to stop them mistreating
workers who strike. So the union appealed to
the Supreme Court.

The future of the right to strike

When Fiona first told UNISON about being
suspended, she never imagined that her case
would one day end up in the Supreme Court.

Now, with UNISON's legal team behind her
and a national spotlight on the case, Fiona is
now excited: “The union legal team have been
amazing. My employer tried to isolate me, and
now | have the full backing of the biggest
union in the country. That in itself feels
fantastic, knowing that | wasn't just left alone.”



UNISON's argument in the Supreme Court
which will be heard on 12 and 13 December,
is that the UK is operating outside of
international law, and workers are left without
proper protection at work.

While UK law limits employers from sacking
workers involved in strikes or other workplace
disputes, it does not stop unscrupulous
employers from taking disciplinary action or
generally making life difficult.

At a time where the government appears
determined to strip workers of their rights to
strike, the union’s case has the power to
influence the future of labour rights for all
workers.

With this in mind, Fiona Mercer remains
unfazed: “I'm doing this for every single
person who's been victimised by their
workplace for being in a union.”

The judgment is expected in early 2024.



