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Why we’re here 

Merriam-Webster:  “Consent decree” 

An injunctive order that allows federal courts 

and court-appointed monitors to oversee a 

state or local governmental program for a 

period roughly equivalent to the life 

expectancy of the Aldabra giant tortoise 

(150-250 years) 
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Problem 

“Substantial Compliance” 
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Options 
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Solution 

No ongoing constitutional 

violation 
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No ongoing constitutional violation 

Connor B. ex rel. Vigurs v. Patrick 

• Program administration demonstrates 

lack of professional judgment 

• Government behavior “shocks the 

conscience” 
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Federalism themes 

• “[E]nforcement of consent decrees can undermine the 

sovereign interest and accountability of state governments.”  

Frew v. Hawkins, 540 U.S. 431, 441 (2009). 

• As a result, federal courts must ensure that “responsibility for 

discharging the State’s obligations is returned promptly to 

the State and its officials.”  Frew, 540 U.S. at 442. 

• “If a durable remedy has been implemented, continued 

enforcement of a [consent decree] order is not only 

unnecessary, but improper.”  Horne v. Flores, 557 U.S. 433, 

448 (2009). 
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Legal strategy 
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“Compliance” is not a binary inquiry 
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“Compliance” is not a binary inquiry 
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Vacating a decree in part 

Freeman v. Pitts, 503 U.S. 467 (1992) 

• “full and satisfactory compliance with the decree in those 

aspects of the system where supervision is to be withdrawn” 

• “whether retention of judicial control is necessary or 

practicable to achieve compliance with the decree in other 

facets” 

• whether defendant “has demonstrated . . . “good-faith 

commitment to the whole of the consent decree and to those 

provisions of the law and the Constitution that were the 

predicate for judicial intervention" 
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But isn’t this a contract? 

• “While a consent decree embodies an agreement of the 

parties and thus in some respects is contractual in nature, it 

is nonetheless subject to Rule 60(b) because it is a judicial 

decree that is subject to the rules generally applicable to 

other judgments and decrees.”  Ne. Ohio Coal. For 

Homeless v. Husted, 695 F.3d 580, 601 (6th Cir. 2012) 
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Does it matter that this is a consent 
decree? 

• No.  See John B. v. Emkes, 710 F.3d 394, 412 (6th Cir. 2013) 

(vacating consent decree after analyzing, under Rule 

60(b)(5), “whether the state has achieved compliance with 

the federal-law provisions whose violation the decree sought 

to remedy”). 
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Recent examples of leverage 

• Michigan 

• New Jersey 
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Questions & Answers 
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