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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS

UNITED STATES OF AMERICA ex rel, LISA PECK
and ROBIN PECK, also individually as to their
individual claims and on behalf of all similarly-situated
individuals,
Case No. 17-cv-7239
Plaintiffs,

Honorable Sharon Johnson Coleman

v.
CIT BANK, N.A., f/k/a ONEWEST BANK, N.A., f/k/a
ONEWEST BANK, F.S.B.; OCWEN LOAN
SERVICING, LLC,
Defendants.
CIT BANK’S MOTION TO DISMISS UNDER FEDERAL RULES OF
CIVIL PROCEDURE 9(b), 12(b)(1), AND 12(b)(6) AND
MEMORANDUM OF LAW IN SUPPORT
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Defendant, CIT BANK, N.A., f/k/a ONEWEST BANK, N.A., f/k/a ONEWEST BANK
F.S.B. (“CIT” or “Defendant”), by and through its attorneys, Molly A. Arranz, of
SMITHAMUNDSEN LLC, and Andrew Esbenshade and Miguel A. Gradilla, of BOIES
SCHILLER FLEXNER LLP, moves this Court, pursuant to Federal Rules of Civil Procedure
9(b), 12(b)(1) and 12(b)(6), to dismiss Plaintiff’s Complaint (the “Complaint”) with prejudice. In
support, Defendant states as follows:
(1) The Complaint fails to allege violations of the False Claims Act (“FCA”), 31 U.S.C.
3729, et seq., with sufficient specificity to meet the pleading requirements set forth in Federal
Rule of Civil Procedure 9(b);
(2) The FCA claims in the Complaint are precluded by the FCA’s public disclosure bar;
and
(3) Relators cannot assert claims under the Financial Institutions Reform, Recovery, and
Enforcement Act, 12 U.S.C. 1833a (“FIRREA”).
This Motion is further supported by the accompanying Memorandum of Law and exhibits
thereto, all of the pleadings and other documents on file in this case, all other matters of which
the Court may take judicial notice, and any further argument or evidence that may be received by
the Court at any hearing on this Motion.
Dated: September 25, 2019

Respectfully Submitted,
CIT BANK, N.A., F/K/A
ONEWEST BANK, N.A., F/K/A
ONEWEST BANK F.S.B.
s/ Andrew Esbenshade
Andrew Esbenshade (SBN 202301)
ADMITTED PRO HAC VICE
aesbenshade@bsfllp.com
Miguel A. Gradilla (SBN 304125)
ADMITTED PRO HAC VICE
mgradilla@bsfllp.com
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Boies Schiller Flexner LLP
725 South Figueroa Street, 31st Floor
Los Angeles, California 90017
Tel: (213) 629-9040
Molly A. Arranz (ARDC # 6281122)
marranz@salawus.com
Smith Amundsen LLC
150 N. Michigan Avenue, Ste. 3300
Chicago, Illinois 60601
Phone: (312) 894-3200

3

Case: 1:17-cv-07239 Document #: 27 Filed: 09/25/19 Page 4 of 21 PageID #:808

TABLE OF CONTENTS
Page
MEMORANDUM OF LAW ............................................................................................... 1
I.

INTRODUCTION .................................................................................................... 1

II.

BACKGROUND ...................................................................................................... 3
A.

Relevant Procedural History ......................................................................... 3

B.

Relators’ Claims Are Based on the Allegation that OWB Failed to
Modify Loans That It Agreed to Modify ...................................................... 3

C.

The FDIC Audit of OWB’s Loan Modification Program ............................. 4

D.

OWB and CIT Enter into Consent Orders with Government
Agencies Related to OWB’s Loan Modification and Foreclosure
Practices......................................................................................................... 5

III.

LEGAL STANDARD .............................................................................................. 6

IV.

ARGUMENT ........................................................................................................... 7

V.

A.

The Complaint Fails to Allege FCA Violations with Sufficient
Specificity to Meet Rule 9(b)’s Heightened Pleading Requirements ........... 7

B.

The Public Disclosure Bar Mandates Dismissal of Relators’ FCA
Claims ............................................................................................................ 9
1.

Relators’ Allegations Are Substantially Similar to Allegations
Publicly Disclosed in Multiple Qualifying Sources, Satisfying
the First Two Prongs of the Public Disclosure Bar ......................... 11

2.

Relators Are Not Original Sources Under the False Claims
Act..................................................................................................... 13

C.

Relators Cannot Raise FIRREA Claims...................................................... 14

D.

Relators Should Not Be Allowed to Re-Allege Their FIRREA
Claims Because Amendment Would Be Futile ........................................... 15

CONCLUSION ...................................................................................................... 15

i

Case: 1:17-cv-07239 Document #: 27 Filed: 09/25/19 Page 5 of 21 PageID #:808

MEMORANDUM OF LAW
I.

INTRODUCTION
This case stems from a single mortgaged property that went into default over a decade

ago. The Complaint represents the mortgagors’ efforts to salvage a losing foreclosure dispute by
turning it into a qui tam case. The Court should dismiss the ill-conceived claims.
Lisa and Robin Peck (“Relators”) are the mortgagors of the disputed property. They filed
this False Claims Act (“FCA”) action against CIT Bank, N.A. (“CIT”), formerly known as
OneWest Bank, N.A., formerly known as OneWest Bank, F.S.B. (“OWB”), and Ocwen
(collectively “Defendants”) in 2017. At its core, the Complaint asserts that OWB failed to
modify certain loans, including Relators’ loan, despite allegedly agreeing to do so in a 2009
agreement (the “Purchase Agreement”) with the Federal Deposit Insurance Corporation
(“FDIC”) as receiver for IndyMac Federal Bank, FSB (“IndyMac”). Relators also allege
generally that Defendants falsely certified to Fannie Mae and Freddie Mac that they complied
with all guidelines, laws, rules, and regulations related to mortgage loans.
From these allegations, Relators assert four claims for civil damages and penalties under
the FCA, 31 U.S.C. § 3729, et seq. They also attempt to bootstrap claims for civil penalties and
declaratory and injunctive relief under the Financial Institutions Reform, Recovery, and
Enforcement Act, 12 U.S.C. 1833a (“FIRREA”) to their FCA claims, even though there is no
provision under FIRREA for private parties to bring claims without approval of the Attorney
General, which Relators fail to allege they obtained.
Relators’ attempt to repackage their foreclosure dispute, more than a decade after they
defaulted on their mortgage, falls flat. First, Relators have not met Federal Rule of Civil
Procedure 9(b)’s heightened pleading standard required for an FCA claim: they fail to give any
specifics on what false statements support their claims, when such statements were made, who

1
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made them, or how they were knowingly false or material to any claim for payment from the
government. Each of the FCA claims should be dismissed based on this failure.
Second, the few specific allegations provided by Relators make clear that their FCA
claims are based on alleged noncompliance with obligations supposedly undertaken in the 2009
Purchase Agreement with the FDIC. However, these claims are precluded by the public
disclosure bar because these same allegations were publicly disclosed years before Relators filed
this action, and Relators have not met – and cannot meet – their burden to show they are original
sources of the allegations as required by 31 U.S.C. § 3730(e)(4). The public disclosure bar exists
because the FCA “is meant to encourage whistleblowing by insiders.” U.S. ex rel. Hanna v. City
of Chicago, 834 F.3d 775, 780 (7th Cir. 2016). In contrast, Relators present the paradigm case
contemplated by the public disclosure bar: Relators do not allege to have worked for Defendants,
and their status as mortgagors does not provide them with any insider knowledge about
Defendants’ purported false claims to the government. Their reliance on allegations made on
“information and belief” underscores Relators’ lack of actionable information.
Finally, Relators simply do not have the statutory authority to bring claims under
FIRREA, and Counts Five and Six should be dismissed with prejudice.
Accordingly, CIT moves to dismiss the Complaint under Federal Rules of Civil
Procedure 9(b), 12(b)(1), and 12(b)(6). CIT also incorporates Ocwen’s arguments from their
separately-filed motion to dismiss the Complaint.

2
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II.

BACKGROUND1
A.

Relevant Procedural History

In July 2005, Relators obtained the mortgage and note that is the subject of this lawsuit.
(Dkt. 1-6.) Relators struggled to meet their mortgage obligations and defaulted in December
2007. (Dkt. 1 ¶ 199.) IndyMac then filed a foreclosure action in the Circuit Court of Cook
County on April 17, 2008. (Id. at ¶ 198.) More than three years later, Relators filed
counterclaims for alleged violations of the Illinois Consumer Fraud and Deceptive Business
Practices Act related to alleged improper mortgage origination conduct. (Id. at ¶ 200.) OWB
filed a motion for summary judgment, arguing that the court lacked subject matter jurisdiction
because Relators failed to administratively exhaust their origination claim as required by
FIRREA. (Id. at ¶ 207.) The court granted OWB’s motion on March 16, 2017. (Id. at ¶ 209.)
On October 6, 2017, Relators filed this qui tam action. (Dkt. 1.) On March 11, 2019, the
government declined to intervene, (Dkt. 8), and the Court ordered the complaint unsealed, (Dkt.
9, 10).
B.

Relators’ Claims Are Based on the Allegation that OWB Failed to Modify
Loans That It Agreed to Modify

The thrust of Relators’ claims is that OWB failed to modify “qualifying” loans that it had
purportedly agreed to modify. According to the Complaint, OWB made this promise in its
March 19, 2009 agreement with the FDIC. (See Dkt. 1 ¶¶ 4, 5) (Summarizing FCA claims as
being based on the allegation that OWB, “after certifying to the FDIC that it would identify and
modify unlawful, ‘Qualifying Loans’ . . . made an enormous amount of money by not identifying
and modifying such loans as it had promised to in its agreement with the FDIC”); (id. at ¶ 153)

1

Facts in this section are drawn from the Complaint’s allegations (Dkt. 1), which are assumed true for
purposes of this motion, and from the Exhibits cited in this Motion.
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(same); (id. at ¶ 242) (“[OWB], now CIT, agreed to and was required to identify Qualifying
Loans,” “and modify them.”); (id. at ¶¶ 243-246) (same). While the Complaint addresses other
conduct allegedly occurring long before OWB even existed, as well as alleged conduct appearing
to have nothing to do with any supposed false claim, the allegations underlying the FCA claims
are Defendants’ purported failure to comply with OWB’s alleged agreement to modify
problematic loans it purchased through the FDIC.
C.

The FDIC Audit of OWB’s Loan Modification Program

The FDIC has already investigated allegations substantively identical to the ones asserted
by Relators. Specifically, in July of 2011, the Office of Inspector General (“OIG”) of the FDIC
publicly released an executive summary of its “Audit of OneWestBank’s Loan Modification
Program” (the “2011 FDIC Audit Summary”). (See Ex. A hereto.)2 The 2011 FDIC Audit
Summary explained that then-FDIC Chairperson Sheila Bair requested that OIG assist in
reviewing allegations contained in a letter dated January 10, 2011 to Chairperson Bair “and other
regulators, government officials, and media outlets,” “from a group of [OWB] employees.” (Id.
at 1.) The letter “alleged that [OWB] executives had instructed employees to reject as many loan
modification applications as possible and created an environment that encouraged loan

2

CIT requests that the Court take judicial notice of Exhibits A-F attached to this Motion. See Ray v. City
of Chicago, 629 F.3d 660, 665 (7th Cir. 2011) (“[I]t is well established that district courts may take
judicial notice of certain documents—including records of administrative actions—when deciding
motions to dismiss.”); Fornalik v. Perryman, 223 F.3d 523, 529 (7th Cir. 2000) (“More generally, it is
well-established that executive and agency determinations are subject to judicial notice.”). As to the 2011
FDIC Audit Summary, Ex. A, CIT asks the Court to take judicial notice of the fact that in July 2011 the
FDIC was aware of the same allegations Relators make here, not for the truth of the matter asserted
therein. That FDIC was made aware by July 2011 of the same allegations against CIT that Relators make
here is clear from the face of the document, and not subject to reasonable dispute. See Ennenga v. Starns,
677 F.3d 766, 773-74 (7th Cir. 2012) (concluding that taking judicial notice of the dates on which probate
was entered and the deadline for filing a claim in state court was proper because this was readily
ascertainable from the public record and not subject to reasonable dispute).
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modification staff to misinform borrowers about their eligibility status, routinely shred loan
modification applications, and inappropriately deny loan modifications.” (Id.)
As explained in the 2011 FDIC Audit Summary, the letter further alleged, just like
Relators allege here, “that the terms of the FDIC’s agreement with [OWB] created a financial
incentive for [OWB] to foreclose rather than modify loans.” (Id.) The 2011 audit’s objectives
“were to determine whether evidence exists to substantiate the allegations in the January 10,
2011 letter, and [whether OWB] is administering loan modifications in accordance with the
Home Affordable Modification Program (HAMP) and/or other FDIC-approved loan
modification programs.” (Id.) Thus, in 2011, the FDIC received notice of – and, through its
OIG, investigated – the same allegations Relators make here: that OWB was failing to modify
loans it had agreed to modify.
The 2011 FDIC Audit Summary also noted that the FDIC “conducts periodic reviews to
monitor compliance with the [FDIC’s agreement with OWB] and to review claims for
reimbursement,” and that the agreement “also requires [OWB] to provide regular reports to
enable the FDIC to ensure compliance.”3 (Id.)
D.

OWB and CIT Enter into Consent Orders with Government Agencies Related to
OWB’s Loan Modification and Foreclosure Practices

On April 13, 2011, the Office of Thrift Supervision (“OTS”) entered into Consent Orders
with OWB and its then-holding company, IMB HoldCo LLC (“the 2011 Consent Orders”).
These Consent Orders related to alleged “areas of weakness” in OWB’s “loan servicing, Loss

3

Notably, the 2011 OIG Audit Executive Summary reported that its audit “did not find evidence to
support the allegations in the January 10, 2011 letter.” (Id. at 2.) The OIG audit also found that “the
quality of the IndyMac loan portfolio that [OWB] acquired made it difficult for borrowers to qualify for
loan modifications and likely contributed to the perception that [OWB] denies many loan modifications.”
(Id.) The FDIC OIG further reported that its audit determined that “[OWB] appropriately solicited
borrowers for and processed loan modifications more than 98 percent of the time based on our review of a
random sample of 260 loans” and that the very few errors found had been corrected by OWB. (Id.)
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Mitigation [defined to include modifications of nonperforming residential mortgage loans],
foreclosure activities, and related activities” related to OWB’s agreements with the FDIC, among
other obligations. (See Ex. B hereto [2011 IMB HoldCo LLC Consent Order] at 2; see also Ex. C
[2011 OWB Consent Order].) The 2011 OWB Consent Order required OWB to submit a
comprehensive action plan and a compliance program, retain an independent consultant to
review residential foreclosure actions, and submit a plan specifically designed to ensure effective
loan modification and foreclosure activities. (See Ex. C at 4-22 (Pages 18-22 focus on
“Mortgage Servicing” including loan modifications.)) The 2011 IMB HoldCo LLC Consent
Order required oversight of OWB to ensure compliance with its consent order. (See Ex. B at 3.)
In 2014, oversight of OWB moved to the Office of the Comptroller of the Currency
(“OCC”), while oversight of the holding company moved to the Board of Governors of the
Federal Reserve System (“Fed Board”). The OCC and the Fed Board issued new consent orders
related to the same subject matter (“the 2014 Consent Orders”). (See Exs. D, E.)4
III.

LEGAL STANDARD
Under Federal Rules of Civil Procedure 8(a) and 12(b)(6), a complaint “must contain

sufficient factual matter . . . to ‘state a claim to relief that is plausible on its face.’” Ashcroft v.
Iqbal, 556 U.S. 662, 678 (2009) (quoting Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 547
(2007)). Even this standard “demands more than an unadorned, the-defendant-unlawfullyharmed-me accusation.” Id. However, complaints alleging fraud are subject to a heightened
pleading requirement. See Fed. R. Civ. P. 9(b). It is well-settled that allegations of FCA
violations are subject to Rule 9(b)’s requirements. See Thulin v. Shopko Stores Operating Co.,

4

The 2014 Consent Orders were terminated by the OCC in 2015 based on OWB’s “safe and sound operation.” (See
2015 Termination Order at 1, attached as Ex. F.)
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LLC, 771 F.3d 994, 998 (7th Cir. 2014). Thus, a complaint alleging an FCA violation “must
state the identity of the person making the misrepresentation, the time, place, and content of the
misrepresentation, and the method by which the misrepresentation was communicated.” U.S. ex
rel. Grenadyor v. Ukrainian Vill. Pharmacy, Inc., 772 F.3d 1102, 1106 (7th Cir. 2014).
In addition, Congress has barred actions brought by relators “who have no significant
information to contribute of their own” through the so-called public disclosure bar. Bellevue v.
Universal Health Servs. of Hartgrove, Inc., 867 F.3d 712, 716 (7th Cir. 2017); 31 U.S.C.
§ 3730(e)(4). Under this provision, courts must dismiss FCA claims where substantially the
same allegations have been publicly disclosed in specified manners, including in government
reports, hearings, audits, or investigations. 31 U.S.C. § 3730(e)(4)(A). As explained in Ocwen’s
motion to dismiss, due to a 2010 amendment in the bar’s statutory language and the fact that the
allegations here appear to straddle the date of the amendment, it is unclear whether Relators’
claims should be dismissed under Rule 12(b)(1) for lack of jurisdiction or under 12(b)(6) for
failure to state a claim for relief. Regardless, Relators’ FCA claims must be dismissed.
IV.

ARGUMENT
A.

The Complaint Fails to Allege FCA Violations with Sufficient Specificity to
Meet Rule 9(b)’s Heightened Pleading Requirements

To establish civil liability under the FCA, Relators must demonstrate that “(1) the
defendant made a statement in order to receive money from the government; (2) the statement
was false; (3) the defendant knew the statement was false; and (4) the false statement was
material to the government’s decision to pay or approve the false claim.” Bellevue, 867 F.3d at
716 (citation and quotation marks omitted). Further, because Relators’ FCA claims appear to be
based on “an alleged false certification of compliance with statutory or regulatory requirements,”
the certification of compliance must have been a condition of or prerequisite to government

7

Case: 1:17-cv-07239 Document #: 27 Filed: 09/25/19 Page 12 of 21 PageID #:808

payment.” U.S. ex rel. Gross v. AIDS Research Alliance-Chicago, 415 F.3d 601, 604 (7th Cir.
2005). Finally, as noted above, Relators must meet Rule 9(b)’s stringent pleading requirements.
To meet that pleading standard, Relators’ “complaint must state the identity of the person
making the [alleged] misrepresentation, the time, place, and content of the misrepresentation, and
the method by which the misrepresentation was communicated to the plaintiff.” Grenadyor, 772
F.3d at 1106 (quotation marks omitted). In other words, Relators must “allege the who, what,
when, where, and how” on any of their FCA claims. Hanna, 834 F.3d at 779 .
Relators, however, fail to identify even the most basic facts about Defendants’ alleged
misrepresentations. As described above, Relators allege that OWB agreed to modify distressed
loans as part of its 2009 purchase of IndyMac assets. (Dkt. 1 ¶¶ 3-5.) Relators allege that OWB
did not fulfill that obligation. (See, e.g., id. at ¶ 5.) But Relators do not specify where in the
2009 agreement there is a claim for money from the government, how any such claim was
knowingly false or how it was material to any government decision to approve any claim.
And nowhere else in their Complaint do Relators specifically identify any alleged false
claim for payment, when it was made, who made it, or any other facts required to meet the
heightened pleading standard and allow CIT to defend itself. Although the Complaint contains a
section entitled “Defendants’ Misrepresentations,” (Dkt. 1 ¶¶ 51-85), none of these paragraphs
actually identify any alleged misrepresentations – or even differentiate the Defendants. Instead,
Relators generally allege that mortgage servicers, allegedly including Defendants, submitted
annual certifications to Fannie Mae and Freddie Mac to seek reimbursement for payments they
made to maintain mortgaged properties. (Id. at ¶¶ 63-76.) The Complaint includes these general
allegations without a single factual allegation of an instance when Defendants allegedly made the
annual certifications to Fannie Mae and Freddie Mac. And, aside from Relators’ allegation

8
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relating to their own loan not being modified, (Id. at ¶ 100), the Complaint contains no
allegations about other specific instances when Defendants allegedly failed to modify loans that
should have been modified. Indeed, the Complaint is devoid of any “specific facts
demonstrating what occurred at the individualized transactional level for each defendant.” U.S.
ex rel. Berkowitz v. Automation Aids, Inc., 896 F.3d 834, 841 (7th Cir. 2018). Such general
allegations fail to satisfy Rule 9(b). See Grenadyor, 772 F.3d at 1106.
Moreover, Relators make a number of allegations on “information and belief.” Such
allegations cannot be used by Relators to satisfy Rule 9(b). On this point, Grenadyor is
instructive. The Grenadyor Court explained that the relator in that case “[r]epeatedly . . .
invoke[d] ‘information and belief’ as the basis for its allegations. That familiar formula won’t do
in a fraud case—for it can mean as little as ‘on rumor’—unless (1) the facts constituting
the fraud are not accessible to the plaintiff and (2) the plaintiff provides ‘the grounds for his
suspicions.’” Id. at 1108 (quotation marks omitted). Public accusations of fraud can inflict great
damage on a business, and a party alleging fraud must state with particularity the circumstances
constituting the fraud. Id. at 1105–08. Here, Relators rely “on information and belief” eleven
times, yet provide no allegation as to why specific facts related to the fraud are unavailable to
them or what forms the basis for their purported belief. (Dkt. 1 ¶¶ 18, 74, 93, 106, 152, 194, 217,
218, 238, 303, 307.) Such unsupported allegations are insufficient.
Relators’ conclusory allegations are precisely what Rule 9(b) guards against.
B.

The Public Disclosure Bar Mandates Dismissal of Relators’ FCA Claims

The FCA’s qui tam provisions were intended “‘to strike a balance between encouraging
private persons to root out fraud and stifling parasitic lawsuits.’” Schindler Elevator Corp. v.
U.S. ex rel. Kirk, 563 U.S. 401, 413 (2011) (quoting Graham Cnty. Soil and Water Conservation

9
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Dist. v. U.S. ex rel. Wilson, 559 U.S. 280, 295 (2010)). The FCA’s public disclosure bar seeks to
foreclose “opportunistic” lawsuits that try to profit from information that the Government or the
public already knows. Kirk, 563 U.S. at 413. Stated another way, the FCA’s public disclosure
bar serves to prohibit qui tam suits “when the relevant information has already entered the public
domain through certain channels.” Graham Cnty., 559 U.S. at 285.
As amended on March 23, 2010, the FCA’s public disclosure bar provides:
The court shall dismiss an action or claim under this section, unless opposed by the
Government, if substantially the same allegations or transactions as alleged in the
action or claim were publicly disclosed—
(i) in a Federal criminal, civil, or administrative hearing in which the Government
or its agent is a party;
(ii) in a congressional, Government Accountability Office, or other Federal report,
hearing, audit, or investigation; or
(iii) from the news media,
unless the action is brought by the Attorney General or the person bringing the
action is an original source of the information.
See 31 U.S.C. § 3730(e)(4)(A).
“[W]e have embraced the proposition that because ‘the purpose of a public disclosure is
to alert the responsible authority that fraud may be afoot,’ the Government’s possession of the
information exposing a fraud is alone sufficient to trigger the public-disclosure bar.’” Cause of
Action v. Chicago Transit Auth., 815 F.3d 267, 275 (7th Cir. 2016) (internal citation omitted)
(affirming District Court’s granting of motion to dismiss based on public disclosure bar where
the thrust of the allegations was disclosed in a federal agency letter regarding a review it had
undertaken.) Moreover, a “qui tam action even partly based upon publicly disclosed allegations
or transactions . . . is nonetheless ‘based upon’ such allegations or transactions” and is precluded
by the public disclosure bar. Id. at 282 (internal citation omitted.)

10
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The public disclosure bar is fatal to Relators’ FCA claims because the allegation driving
those claims – that OWB failed to modify loans it was obligated to modify – was publicly
disclosed long before Relators filed this suit. Specifically, Relators’ claims parrot the exact
allegations already investigated by the FDIC’s OIG in 2011 and publicly disclosed by the 2011
FDIC Audit Summary. OWB’s loan modification and foreclosure processes were also the
subject of the 2011 and 2014 Consent Orders, and the regulatory agencies put in place significant
layers of oversight of these processes to ensure compliance with all regulations. This public
information, all long before Relators filed this lawsuit, demonstrates that Relators’ FCA claims
are exactly the type of opportunistic action the public disclosure bar is intended to preclude.
Courts apply a three-step inquiry when determining whether to apply the publicdisclosure bar. Bellevue, 867 F.3d at 718 (action properly dismissed where allegations were
substantially similar to disclosed allegations but concerned a different time period). First, courts
examine whether the relator’s allegations have been publicly disclosed. Id. Second, courts “ask
whether the lawsuit is ‘based upon,’ i.e., ‘substantially similar to’ the publicly disclosed
allegations.” Id. Finally, if the lawsuit is based on substantially similar allegations to the ones
already publicly disclosed the action is precluded “unless the relator is an original source of the
information upon which the lawsuit is based.” Id. “The relator bears the burden of proof at each
step of the analysis.” Id. Relators’ claims cannot survive this inquiry.
1.

Relators’ Allegations Are Substantially Similar to Allegations Publicly
Disclosed in Multiple Qualifying Sources, Satisfying the First Two
Prongs of the Public Disclosure Bar

The 2011 FDIC Audit Summary is a public disclosure that bars Relators’ claims. First,
as a report of the results of a federal audit, the 2011 FDIC Audit Summary explicitly qualifies as
a public disclosure under the provision including a “Federal report, hearing, audit, or
investigation.” See 31 U.S.C. § 3730(e)(4)(A)(ii); see also U.S. ex rel. Davis v. Prince, 753

11
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F.Supp.2d 569, 588 (E.D. Va. 2011) (holding that Office of Inspector General audit report that
was publicly available on website qualified as public disclosure).
Second, the 2011 FDIC Audit Summary discloses the exact same allegations relied upon
by Relators: that OneWest did not modify as many loans as it was obligated to under its 2009
agreement with the FDIC. (See Ex. A at 1 (stating that the audit objectives were to determine
whether there was evidence to substantiate the allegation that OWB was inappropriately denying
loan modifications and whether “[OWB] is administering loan modifications in accordance with
. . . FDIC-approved loan modification programs”)).
Because the 2011 FDIC audit addressed the same allegations made by Relators in their
Complaint (Dkt. 1), it qualifies as a public disclosure under the public disclosure bar. This is
consistent with Supreme Court precedents recognizing the general “broad scope of the FCA’s
public disclosure bar.” Kirk, 563 U.S. at 408 (stating that “the other sources of public disclosure
in § 3730(e)(4), especially ‘news media,’ suggest that the public disclosure bar provides ‘a broad
sweep’”) (quoting Graham Cnty., 559 U.S. at 290); see also U.S. ex rel. Lager v. CSL Behring
LLC, 855 F.3d 935 (8th Cir. 2017) (dismissal proper where relator’s allegations were “already in
the public domain” through government reports, publicly available data, and news media).
Independently, the 2011 and 2014 Consent Orders also bar Relators’ claims. These
Consent Orders each included a federal agency as a party and were publicly disclosed. Further,
each involved purported “areas of weakness” in OWB’s loan modification and foreclosure
activities, including specifically its compliance with the 2009 agreement with the FDIC. (See
Ex. B at 2.) The 2011 Consent Orders put in place a compliance program, and required OWB to
submit a comprehensive action plan, retain an independent consultant to review residential
foreclosure actions and provide a plan designed to ensure effective loan modification and

12
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foreclosure activities. (See Exs. B, C.) The 2014 Consent Orders required continued
compliance, oversight and monitoring of these same activities. (See Exs. D, E.)
As with the 2011 FDIC Audit Summary, the 2011 and 2014 Consent Orders were
publicly-disclosed documents demonstrating that the overseeing agencies were aware of alleged
deficiencies – and closely monitored – the very loan modification activities of OWB that form
the basis of Relators’ FCA claims. The consent orders also constitute public disclosures barring
Relators’ FCA claims. See U.S. ex rel. Bogina v. Medline Indus., Inc., 809 F.3d 365, 370 (7th
Cir. 2016) (affirming granting of motion to dismiss where the “government was thus on notice of
the possibility of a broader bribe-kickback scheme before [the relator] sued.”)
2.

Relators Are Not Original Sources Under the False Claims Act

Because the foundation of Relators’ FCA claims was publicly disclosed before they filed
suit, their claims are barred unless they can meet their burden to demonstrate they are original
sources under the statute. Relators cannot meet that burden.
The FCA defines an “original source” as:
an individual who either (i) prior to a public disclosure under subsection (e)(4)(a),
has voluntarily disclosed to the Government the information on which allegations
or transactions in a claim are based, or (2) who has knowledge that is independent
of and materially adds to the publicly disclosed allegations or transactions, and who
has voluntarily provided the information to the Government before filing an action
under this section.
31 U.S.C. § 3730(e)(4)(B). Relators cannot satisfy the first prong of this definition because they
do not allege that they disclosed the basis of their allegations to the Government prior to the
2011 FDIC audit, the 2011 Consent Orders or the 2014 Consent Orders.
Relators have also failed to meet the second prong because they have not alleged, and
cannot allege, they have knowledge that is independent of and materially adds to the publiclydisclosed allegations. To the contrary, Relators’ purported knowledge of OWB’s loan
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modification practices are based solely on assertions related to their own loan. (See, e.g., Dkt. 1
¶¶ 149-155 (Basing allegations of OWB misrepresentations solely on their own loan and on
“information and belief.”)) To the extent their claims can be read to be based on knowledge
related to any other loans or to OWB’s practices more broadly, it is based on publicly-available
information, adding nothing to the Government’s knowledge. Relators’ allegations are
insufficient to support a finding that they are original sources of a viable FCA claim.
Because Relators’ allegations demonstrate no knowledge that materially adds to the
allegations contained in public disclosures made long before this action was filed, Relators
cannot meet their burden to show they are “original sources” and their claims must be dismissed.
C.

Relators Cannot Raise FIRREA Claims

FIRREA permits the Attorney General to pursue civil penalties against offending
financial institutions. 12 U.S.C. §§ 1833a(a), (e). It does not provide for a private right of
action. Id. Yet, Relators seek civil penalties, and declaratory and injunctive relief under
FIRREA. (Dkt. 1 ¶¶ 291-314.)
Courts in the Seventh Circuit interpreting FIRREA have confirmed that it does not
provide a private right of action. See, e.g., Hicks v. RTC, 767 F. Supp. 167, 171 (N.D. Ill.
1991), aff’d, 970 F.2d 378 (7th Cir. 1992) (concluding that private parties lack standing to bring
a claim to recover civil penalties); Ryan v. Illinois, No. 91C3725, 1996 WL 197474, at *2 (N.D.
Ill. Apr. 19, 1996) (“[T]he Court holds that Section 1833a does not confer a private cause
of action.”); Strecker v. LaSalle Bank, N.A., No. 04-C-440-C, 2004 WL 2491596, at *3 (W.D.
Wisc. Nov. 3, 2004) (same). While there is a limited exception to this rule for plaintiffs who
obtain approval from the Attorney General and meet certain other prerequisites, see 12 U.S.C. §§

14

Case: 1:17-cv-07239 Document #: 27 Filed: 09/25/19 Page 19 of 21 PageID #:808

4206-07, Relators have not pleaded that they meet any of those prerequisites. Counts Five and
Six of Relators’ Complaint should be dismissed with prejudice as a result.
D.

Relators Should Not Be Allowed to Re-Allege Their FIRREA Claims Because
Amendment Would Be Futile

Although courts generally should grant leave to amend a complaint after granting a
motion to dismiss, where it is clear that amendment would be futile, courts can deny a request to
amend. See O’Boyle v. Real Time Resolutions, Inc., 910 F.3d 338, 347 (7th Cir. 2018). As
explained above, Relators are not authorized to bring FIRREA claims. Thus, unless Relators
specify how they would amend to state a viable claim under FIRREA, the Court should not allow
Relators to re-allege the FIRREA claims, even if amendment is permitted on other claims.
V.

CONCLUSION
The fundamental problem with Relators’ case is that “the FCA is meant to encourage

whistleblowing by insiders, and [Relators] seem[] to have no insider knowledge.” Hanna, 834
F.3d at 780. For the reasons above, the Court should dismiss the Complaint with prejudice.
WHEREFORE, Defendant, CIT BANK, N.A., f/k/a ONEWEST BANK, N.A., f/k/a
ONEWEST BANK, F.S.B., respectfully prays that this Honorable Court: enter an order
dismissing Relators’ Complaint, with prejudice; and, grant such other relief as it deems
reasonable and just.
Dated: September 25, 2019

Respectfully Submitted,
CIT BANK, N.A., F/K/A
ONEWEST BANK, N.A., F/K/A
ONEWEST BANK F.S.B.
/s/ Andrew Esbenshade
Andrew Esbenshade (SBN 202301)
ADMITTED PRO HAC VICE
aesbenshade@bsfllp.com
Miguel A. Gradilla (SBN 304125)
ADMITTED PRO HAC VICE
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mgradilla@bsfllp.com
Boies Schiller Flexner LLP
725 South Figueroa Street, 31st Floor
Los Angeles, California 90017
Tel: (213) 629-9040
Molly A. Arranz (ARDC # 6281122)
marranz@salawus.com
Smith Amundsen LLC
150 N. Michigan Avenue, Ste. 3300
Chicago, Illinois 60601
Phone: 312-894-3200
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CERTIFICATE OF SERVICE
The undersigned hereby certifies that the foregoing document was filed and served on
all counsel of record via ECF on September 25, 2019.
/s/ Andrew Esbenshade
Counsel for CIT BANK, N.A.,
F/K/A ONEWEST BANK, N.A.,
F/K/A ONEWEST BANK F.S.B.
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Executive Summary

Audit of OneWest Bank’s
Loan Modification Program
Report No. EVAL-11-004
July 2011

Why We Did The Audit
Former FDIC Chairman Sheila Bair requested that the FDIC Office of Inspector General (OIG)
assist in reviewing allegations in a letter dated January 10, 2011 addressed to her and other
regulators, government officials, and media outlets purportedly from a group of OneWest Bank,
FSB (OneWest) employees. The letter alleged that OneWest executives had instructed
employees to reject as many loan modification applications as possible and created an
environment that encouraged loan modification staff to misinform borrowers about their
eligibility status, routinely shred loan modification applications, and inappropriately deny loan
modifications. The letter also stated that the terms of the FDIC’s agreement with OneWest
created a financial incentive for OneWest to foreclose rather than modify loans.
Our objectives were to determine whether evidence exists to substantiate the allegations in the
January 10, 2011 letter, and OneWest is administering loan modifications in accordance with the
Home Affordable Modification Program (HAMP) and/or other FDIC-approved loan
modification programs adopted under the Shared Loss Agreement Between the FDIC as Receiver
for IndyMac Federal Bank, FSB and OneWest Bank, FSB dated March 19, 2009 (SLA).
Background
On July 11, 2008, the Office of Thrift Supervision (OTS) closed IndyMac Bank, FSB, Pasadena,
California, and named the FDIC conservator. Substantially all of IndyMac Bank’s assets
transferred to IndyMac Federal Bank, FSB, which the FDIC operated to maximize the value of
the institution for a future sale and to maintain banking services in the communities formerly
served by IndyMac Bank, FSB. On March 19, 2009, the FDIC completed the sale of IndyMac
Federal Bank, FSB, to OneWest, a newly formed federal savings bank organized by IMB
HoldCo LLC. OneWest purchased more than $6 billion of deposits and approximately
$20.7 billion in assets at a discount of $4.7 billion. Among the assets OneWest purchased was
$12.8 billion in single-family mortgage loans.
The FDIC and OneWest entered into the SLA on the single-family mortgage loan portfolio. The
FDIC conducts periodic reviews to monitor compliance with the SLA and to review claims for
reimbursement. The SLA also requires OneWest to provide regular reports to enable the FDIC
to ensure compliance with the SLA and to monitor performance of the covered assets.
Treasury initiated HAMP as part of the Making Home Affordable Program to provide eligible
borrowers the opportunity to modify their first lien mortgage loans to make them more
affordable. Under HAMP, servicers apply a uniform loan modification process to provide
eligible borrowers with affordable and sustainable monthly payments for their first lien mortgage
loans. HAMP achieves affordability through interest rate reduction, term extension, principal
forbearance, and principal forgiveness.
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Executive Summary

Audit of OneWest Bank’s
Loan Modification Program
Report No. EVAL-11-004
July 2011

Audit Results
We did not find evidence to support the allegations in the January 10, 2011 letter, and we
determined that several statements made in the letter about OneWest officials and the loan
modification process were factually inaccurate.
OneWest paid a $4.7 billion discount for the IndyMac assets, and the FDIC will reimburse
OneWest for losses based on the full book value of those assets, which has been viewed by some
to create an incentive for OneWest to foreclose on loans rather than modify them. In fact,
OneWest must incur cumulative losses of more than $2.5 billion before the FDIC begins
reimbursing OneWest for any losses. The FDIC competitively bid IndyMac assets, and FDIC
officials advised us that OneWest’s acquisition represented the least cost transaction to the
Deposit Insurance Fund. Further, we determined that there were compensating controls that
mitigate the risk that OneWest would pursue foreclosures over loan modifications and ensure
that OneWest pursues actions under the SLA that minimize losses to the FDIC.
We did identify borrower communication issues that might have resulted in borrower
misunderstanding or confusion, and fueled perceptions that OneWest favors foreclosures over
loan modifications. OneWest has taken steps to address those issues. In addition, we noted that
the quality of the IndyMac loan portfolio that OneWest acquired made it difficult for borrowers
to qualify for loan modifications and likely contributed to the perception that OneWest denies
many loan modifications.
With respect to our second objective, we determined that OneWest administered loan
modifications in accordance with HAMP. OneWest appropriately solicited borrowers for and
processed loan modifications more than 98 percent of the time based on our review of a random
sample of 260 loans. We found four exceptions: one related to the HAMP loan modification
solicitation process, which establishes a reasonable effort standard for soliciting borrower
interest; in three instances, OneWest incorrectly denied modifications. OneWest took corrective
action either before or as a result of this audit to address all four cases. In addition, we noted that
OneWest provides borrowers with other alternatives to help them remain in their homes when
HAMP loan modification is not available.
Management Comments
This report makes no recommendations, so a management response was not required. FDIC
management had no comments. Also, FDIC management provided a copy of the draft report to
OneWest for its feedback. OneWest advised management that it had no comments.
Because this report includes confidential commercial information from OneWest, we do not
intend to publicly release the report in its entirety.
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UNITED STATES OF AMERICA
Before the
OFFICE OF THRIFT SUPERVISION

)
)
)
)
)
)
)
)
)

In the Matter of

IMB HoldCo LLC
Pasadena, California
OTS Docket No. H4585

Order No.: WN-11-012

Effective Date: April 13, 2011

CONSENT ORDER

WHEREAS, IMB HoldCo LLC, Pasadena, California, OTS Docket No. H4585 (Holding
Company), wholly owns the savings association, OneWest Bank, FSB, Pasadena, California,
OTS Docket No. 18129 (Association);
WHEREAS, the Holding Company, through the Association, engages in the business of
servicing residential mortgage loans;
WHEREAS, with respect to the residential mortgage loans it services, the Association
initiates and handles foreclosure proceedings and loss mitigation activities involving
nonperforming residential mortgage loans, including activities related to special forbearances,
repayment plans, modifications, short refinances, short sales, cash-for-keys, and deeds-in-lieu of
foreclosure (collectively, Loss Mitigation);
WHEREAS, as part of an interagency horizontal review of various major residential
mortgage servicers, the Office of Thrift Supervision (OTS) reviewed certain residential mortgage
loan servicing and foreclosure-related practices at the Association;
IMB HoldCo LLC
Consent Order
Page 1 of 8
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WHEREAS, the Association and the OTS have entered into a Consent Order to address
areas of weakness identified by the OTS in loan servicing, Loss Mitigation, foreclosure
activities, and related functions (the Association Order);
WHEREAS, in the Association Order, the OTS has made findings, which the
Association neither admitted nor denied, that there were unsafe or unsound practices with respect
to the manner in which the Association handled various foreclosure and related activities. The
OTS’s findings also raised concerns that the Association did not adequately assess the potential
risks associated with these activities;
WHEREAS, it is the common goal of the OTS and the Holding Company to ensure the
Association maintains effective corporate governance, including the establishment and
maintenance of robust internal audit, risk management, and compliance programs to ensure that
the Association operates in a safe and sound manner and in compliance with the terms of
mortgage loan documentation and related agreements with borrowers, all applicable state and
federal laws (including the U.S. Bankruptcy Code and the Servicemembers Civil Relief Act),
rules, regulations, and court orders, as well as the Membership Rules of MERSCORP, Inc. and
MERS, Inc. (collectively, MERS), servicing guides with GSEs or investors, and other
contractual obligations, including those with the Federal Housing Administration and those
required by the Home Affordable Modification Program (HAMP), and loss share agreements
with the Federal Deposit Insurance Corporation (collectively, Legal Requirements);
WHEREAS, it is the further goal of the OTS and the Holding Company that the Holding
Company and its subsidiaries effectively manage their legal, reputational, and compliance risks;
WHEREAS, the board of directors (Board) of the Holding Company has executed a
Stipulation and Consent to the Issuance of a Consent Order (Stipulation);
IMB HoldCo LLC
Consent Order
Page 2 of 8
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WHEREAS, the Holding Company, by executing the Stipulation, has consented and
agreed to the issuance of this Consent Order (Order) by the OTS pursuant to 12 U.S.C. §
1818(b);
WHEREAS, pursuant to delegated authority, the OTS Regional Director for the Western
Region (Regional Director) is authorized to issue Consent Orders where a savings and loan
holding company has consented to the issuance of an order; and
NOW, THEREFORE, before the filing of any notices, or taking of any testimony or
adjudication of or finding on any issues of fact or law herein, and without this Order constituting
an admission by the Holding Company or any of its subsidiaries of any allegation made or
implied by the OTS in connection with this matter, and solely for the purpose of settling this
matter without a formal proceeding being filed and without the necessity for protracted or
extended hearings or testimony, it is hereby ordered by the OTS that, pursuant to sections 8(b)(1)
and (3) of the Federal Deposit Insurance Act (12 U.S.C. §§1818(b)(1) and 1818(b)(3)), the
Holding Company and its institution-affiliated parties shall cease and desist and take affirmative
action as follows:
Association Oversight.
1.

The Board of the Holding Company shall ensure that the Association complies with the

terms of the Association Order issued by the OTS to the Association regarding the Association’s
mortgage loan servicing activities.
Board Oversight of Compliance with Consent Order.
2.

Within ninety (90) days of this Order, the Board shall submit to the Regional Director a

written plan to strengthen the Board’s oversight of the Association’s risk management, internal
audit, and compliance programs concerning the residential mortgage loan servicing, Loss
IMB HoldCo LLC
Consent Order
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Mitigation, and foreclosure activities conducted through the Association.
3.

Within five (5) days of this Order, the Board shall designate a committee to monitor and

coordinate the Holding Company’s compliance with this Order (Oversight Committee). The
Oversight Committee shall be comprised of three (3) or more directors.
4.

Within one hundred twenty (120) days of this Order, and within thirty (30) days after the

end of each quarter thereafter, the Oversight Committee shall submit a written compliance
progress report to the Board (Compliance Tracking Report). The Compliance Tracking Report
shall, at a minimum:
(a)

separately list each action required by this Order;

(b)

identify the required or anticipated completion date for each action; and

(c)

discuss the current status of each action, including the action(s) taken or to be

taken to comply with each action.
5.

Within ten (10) days of receipt of the Compliance Tracking Report, the Board shall

review the Compliance Tracking Report and all reports required to be prepared by this Order.
Following its review, the Board shall adopt a resolution: (a) certifying that each director has
reviewed the Compliance Tracking Report and all required reports; and (b) documenting all
actions taken. A copy of the Compliance Tracking Report and the Board resolution shall be
provided to the Regional Director within five (5) days after the Board meeting at which such
resolution was adopted.
6.

Nothing contained herein shall diminish the responsibility of the entire Board to ensure

the Holding Company’s compliance with the provisions of this Order. The Board shall review
and adopt all plans required by this Order prior to submission to the OTS.

IMB HoldCo LLC
Consent Order
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Risk Management.
7.

Within ninety (90) days of this Order, the Holding Company shall submit to the Regional

Director an acceptable written plan to evaluate the effectiveness of, and strengthen, the
Association’s risk management program addressing residential mortgage loan servicing, Loss
Mitigation, and foreclosure activities and operations, and make recommendations to strengthen
the Association’s risk management program in these areas.
Compliance Program.
8.

Within ninety (90) days of this Order, the Holding Company shall submit to the Regional

Director an acceptable written plan to evaluate the effectiveness of, and strengthen, the
Association’s compliance program addressing residential mortgage loan servicing, Loss
Mitigation, and foreclosure activities and operations, as detailed in the Association Order.
Audit.
9.

Within ninety (90) days of this Order, the Holding Company shall submit to the Regional

Director an acceptable written plan to evaluate the effectiveness of, and strengthen, the
Association’s current internal audit program in the areas of residential mortgage loan servicing,
Loss Mitigation, and foreclosure activities and operations, as detailed in the Association Order.
Effective Date, Incorporation of Stipulation.
10.

This Order is effective on the Effective Date as shown on the first page. The Stipulation

is made a part hereof and is incorporated herein by this reference.
Duration.
11.

This Order, and all approved plans adopted by the Holding Company pursuant to this

Order, shall remain in effect until terminated, modified, or suspended by written notice of such
action by the OTS, acting by and through its authorized representatives.
IMB HoldCo LLC
Consent Order
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Time Calculations.
12.

Calculation of time limitations for compliance with the terms of this Order run from the

Effective Date and shall be based on calendar days, unless otherwise noted.
13.

The Regional Director, or an OTS authorized representative, may extend any of the

deadlines set forth in the provisions of this Order upon written request by the Holding Company
that includes reasons in support for any such extension. Any OTS extension shall be made in
writing.
Submissions and Notices.
14.

All submissions, including any reports or plans, to the OTS that are required by or

contemplated by this Order shall be submitted within the specified timeframes.
15.

Within ten (10) days of approval by the Regional Director, the Holding Company shall

adopt the approved plans set forth in paragraphs 2, 7, 8 and 9 of this Order.
16.

Except as otherwise provided herein, all submissions, requests, communications,

consents, or other documents relating to this Order shall be in writing and sent by first class U.S.
mail (or by reputable overnight carrier, electronic facsimile transmission, or hand delivery by
messenger) addressed as follows:
(a)

To the OTS1:
Regional Director
OTS Western Regional Office
225 East John Carpenter Freeway, Suite 500
Irving, Texas 75062-2326

1

Following the Transfer Date, see Dodd-Frank Wall Street Reform and Consumer Protection Act, Pub. Law No.
111-203, § 311, 124 Stat. 1520-21 (2010), all submissions, requests, communications, consents or other documents
relating to this Order shall be directed to the Board of Governors of the Federal Reserve System (Board of
Governors), or to the individual, division, or office designated by the Board of Governors.
IMB HoldCo LLC
Consent Order
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(b)

To the Holding Company:
Mr. Steven T. Mnuchin
Chairman
IMB HoldCo LLC
888 E. Walnut Street
Pasadena, California 91101-7211

Scope of Board Responsibility.
17.

In each instance in this Order in which the Board is required to ensure adherence to, and

undertake to perform certain obligations of the Holding Company, it is intended to mean that the
Board shall:
(a)

authorize and adopt such actions on behalf of the Holding Company as may be

necessary for the Holding Company to perform its obligations and undertakings under the
terms of this Order;
(b)

require the timely reporting by Holding Company management of such actions

directed by the Board to be taken under the terms of this Order;
(c)

follow-up on any material non-compliance with such actions in a timely and

appropriate manner; and
(d)

require corrective action be taken in a timely manner of any material non-

compliance with such actions.

IMB HoldCo LLC
Consent Order
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No Violations Authorized.
18.

Nothing in this Order or the Stipulation shall be construed as allowing the Holding

Company, its Board, officers, or employees to violate any law, rule, or regulation.
IT IS SO ORDERED.
OFFICE OF THRIFT SUPERVISION

By: ________/s/_________________
Philip A. Gerbick
Regional Director, Western Region
Date: See Effective Date on page 1

IMB HoldCo LLC
Consent Order
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UNITED STATES OF AMERICA
Before the
OFFICE OF THRIFT SUPERVISION

In the Matter of

IMB HOLDCO LLC
Pasadena, California
OTS Docket No. H4585

)
)
)
)
)
)
)
)
)

Order No.: WN-11-012

Effective Date: April 13, 2011

STIPULATION AND CONSENT TO ISSUANCE OF A CONSENT ORDER

WHEREAS, the Office of Thrift Supervision (OTS), acting by and through its Regional
Director for the Western Region (Regional Director), and based upon information derived from
the exercise of its regulatory and supervisory responsibilities, has informed IMB HoldCo LLC,
Pasadena, California, OTS Docket No. H4585 (Holding Company), that the OTS is of the
opinion that grounds exist to initiate an administrative proceeding against the Holding Company,
pursuant to 12 U.S.C. § 1818(b), based upon the unsafe or unsound banking practices at its
wholly-owned savings association, OneWest Bank, FSB, Pasadena, California, OTS Docket No.
18129 (Association), relating to mortgage servicing and the initiation and handling of foreclosure
proceedings;
The Holding Company, in the interest of compliance and cooperation, enters into this
Stipulation and Consent to Issuance of a Consent Order (Stipulation) and consents to the
issuance of a Consent Order (Order);

IMB HoldCo LLC
Stipulation and Consent to Issuance of Consent Order
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In consideration of the above premises, the OTS, through its authorized representative,
and the Holding Company, through its duly elected and acting Board of Directors, stipulate and
agree to the following:
Jurisdiction.
1.

The Holding Company is a “savings and loan holding company” within the meaning of

12 U.S.C. § 1813(w)(3) and 12 U.S.C. § 1467a. Accordingly, the Holding Company is a
“depository institution holding company” as that term is defined in 12 U.S.C. § 1813(w)(1).
2.

Pursuant to 12 U.S.C. § 1818(b)(9), the “appropriate Federal banking agency” may

initiate administrative proceedings against a savings and loan holding company in the same
manner and to the same extent as a savings association for regulatory violations and unsafe or
unsound acts or practices.
3.

Pursuant to 12 U.S.C. § 1813(q), the Director of the OTS is the “appropriate Federal

banking agency” with jurisdiction to maintain an administrative enforcement proceeding against
a savings and loan holding company. Therefore, the Holding Company is subject to the
authority of the OTS to initiate and maintain an administrative proceeding against it pursuant to
12 U.S.C. § 1818(b).
Consent.
4.

The Holding Company consents to the issuance by the OTS of the accompanying

Consent Order (Order). The Holding Company further agrees to comply with the terms of the
Order upon the Effective Date of the Order and stipulates that the Order complies with all
requirements of law.

IMB HoldCo LLC
Stipulation and Consent to Issuance of Consent Order
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Finality.
5.

The Order is issued by the OTS under 12 U.S.C. § 1818(b). Upon the Effective Date, the

Order shall be a final order, effective, and fully enforceable by the OTS under the provisions of
12 U.S.C. § 1818(i).
Waivers.
6.

The Holding Company waives the following:
(a)

the right to be served with a written notice of the OTS’s charges against it as

provided by 12 U.S.C. § 1818(b) and 12 C.F.R. Part 509;
(b)

the right to an administrative hearing of the OTS’s charges as provided by 12

U.S.C. § 1818(b) and 12 C.F.R. Part 509;
(c)

the right to seek judicial review of the Order, including, without limitation, any

such right provided by 12 U.S.C. § 1818(h), or otherwise to challenge the validity of the
Order; and
(d)

any and all claims against the OTS, including its employees and agents, and any

other governmental entity for the award of fees, costs, or expenses related to this OTS
enforcement matter and/or the Order, whether arising under common law, federal
statutes, or otherwise.
OTS Authority Not Affected.
7.

Nothing in this Stipulation or accompanying Order shall inhibit, estop, bar, or otherwise

prevent the OTS from taking any other action affecting the Holding Company if, at any time, the
OTS deems it appropriate to do so to fulfill the responsibilities placed upon the OTS by law.

IMB HoldCo LLC
Stipulation and Consent to Issuance of Consent Order
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Other Governmental Actions Not Affected.
8.

The Holding Company acknowledges and agrees that its consent to the issuance of the

Order is solely for the purpose of resolving the matters addressed herein, consistent with
Paragraph 7 above, and does not otherwise release, discharge, compromise, settle, dismiss,
resolve, or in any way affect any actions, charges against, or liability of the Holding Company
that arise pursuant to this action or otherwise, and that may be or have been brought by any
governmental entity other than the OTS.
Miscellaneous.
9.

The laws of the United States of America shall govern the construction and validity of

this Stipulation and of the Order.
10.

If any provision of this Stipulation and/or the Order is ruled to be invalid, illegal, or

unenforceable by the decision of any Court of competent jurisdiction, the validity, legality, and
enforceability of the remaining provisions hereof shall not in any way be affected or impaired
thereby, unless the Regional Director in his or her sole discretion determines otherwise.
11.

All references to the OTS in this Stipulation and the Order shall also mean any of the

OTS’s predecessors, successors, and assigns.
12.

The provisions of this Stipulation and the Order shall be binding on the Holding

Company, and its institution-affiliated parties, as defined in 12 U.S.C. § 1813(u), in their
capacities as such, and their successors and assigns.
13.

The section and paragraph headings in this Stipulation and the Order are for convenience

only and shall not affect the interpretation of this Stipulation or the Order. Nothing in this
Stipulation or the Order, express or implied, shall give to any person or entity, other than the

IMB HoldCo LLC
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Page 4 of 6

Case: 1:17-cv-07239 Document #: 27-1 Filed: 09/25/19 Page 17 of 88 PageID #:829

parties hereto, and their successors hereunder, any benefit or any legal or equitable right, remedy
or claim under this Stipulation or the Order.
14.

The terms of this Stipulation and of the Order represent the final agreement of the parties

with respect to the subject matters thereof, and constitute the sole agreement of the parties with
respect to such subject matters.
15.

The Stipulation and Order shall remain in effect until terminated, modified, or suspended

in writing by the OTS, acting through its Regional Director or other authorized representative.
16.

For purposes of, and within the meaning of 12 C.F.R. §§ 563.555 and 563.560, this

Consent Order shall not be construed to be a “cease-and-desist order”, “consent order”, or
“order”, unless the OTS informs the Holding Company otherwise.
Signature of Directors/Board Resolution.
17.

Each Director signing this Stipulation attests that he or she voted in favor of a Board

Resolution authorizing the consent of the Holding Company to the issuance of the Order and the
execution of the Stipulation.
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WHEREFORE, the Holding Company, by its directors, executes this Stipulation.
Accepted by:
IMB HoldCo LLC
Pasadena, California

OFFICE OF THRIFT SUPERVISION

By: ________/s/______________
Steven T. Mnuchin, Chairman

By:__________/s/________________
Philip A. Gerbick
Regional Director, Western Region
Date: See Effective Date on page 1

________/s/______________
Allen C. Puwalski, Director

________/s/______________
John J. Oros, Director

________/s/______________
Eric J. Rosen, Director

________/s/______________
Ravi P. Yadav, Director

________/s/______________
David J. Wermuth, Director

________/s/______________
Jay J. Miller, Director
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UNITED STATES OF AMERICA
Before The
OFFICE OF THRIFT SUPERVISION

In the Matter of

ONEWEST BANK, FSB
Pasadena, California
OTS Docket No. 18129

)
)
)
)
)
)
)
)
)

Order No.: WN-11-011

Effective Date: April 13, 2011

CONSENT ORDER

The Office of Thrift Supervision (OTS), as part of an interagency horizontal review of
major residential mortgage servicers, has conducted an examination of the residential real estate
mortgage foreclosure processes of OneWest Bank, FSB, Pasadena, California (Association).
The OTS has identified certain deficiencies and unsafe or unsound practices in the Association’s
residential mortgage servicing and in the Association’s initiation and handling of foreclosure
proceedings. The OTS has informed the Association of the findings resulting from the
examination.
The Association, by and through its duly elected and acting Board of Directors (Board),
has executed a “Stipulation And Consent To Issuance Of a Consent Order,” dated April 13,
2011 (Stipulation and Consent), that is accepted by the OTS. By this Stipulation and Consent,
which is incorporated by reference, the Association has consented to the issuance of this Consent
Order (Order) by the OTS. The Association has committed to taking all necessary and
appropriate steps to remedy the deficiencies and unsafe or unsound practices identified by the
OneWest Bank, FSB
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OTS, and to enhance the Association’s residential mortgage servicing and foreclosure processes.
The Association has begun implementing procedures to remediate the practices addressed in this
Order.
OTS’s Findings.
The OTS finds, and the Association neither admits nor denies, the following:
1.

The Association is a servicer of residential mortgages in the United States, and services a

portfolio of approximately $141 billion dollars in residential mortgage loans. During the recent
housing crisis, a large number of residential mortgage loans serviced by the Association became
delinquent and resulted in foreclosure actions.
2.

In connection with certain foreclosures of loans in its residential mortgage servicing

portfolio, the Association engaged in the following unsafe or unsound practices:
(a)

filed or caused to be filed in state and federal courts numerous affidavits executed

by its employees or employees of third-party service providers making various assertions,
such as ownership of the mortgage note and mortgage, the amount of the principal and
interest due, and the fees and expenses chargeable to the borrower, in which the affiant
represented that the assertions in the affidavit were made based on personal knowledge or
based on a review by the affiant of the relevant books and records, when, in many cases,
they were not based on such personal knowledge or review of the relevant books and
records;
(b)

filed or caused to be filed in state and federal courts, or in local land records

offices, numerous affidavits or other mortgage-related documents that were not properly
notarized, specifically that were not signed or affirmed in the presence of a notary;

OneWest Bank, FSB
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(c)

litigated foreclosure and bankruptcy proceedings and initiated non-judicial

foreclosure proceedings without always ensuring that the promissory note and mortgage
document were properly endorsed or assigned and, if necessary, in the possession of the
appropriate party at the appropriate time;
(d)

failed to devote sufficient financial, staffing and managerial resources to ensure

proper administration of its foreclosure processes;
(e)

failed to devote to its foreclosure processes adequate oversight, internal controls,

policies, and procedures, compliance risk management, internal audit, third party
management, and training; and
(f)

failed sufficiently to oversee outside counsel and other third-party providers

handling foreclosure-related services.
Board Oversight of Compliance with Order.
3.

Within five (5) days, the Board shall designate a committee to monitor and coordinate the

Association’s compliance with the provisions of this Order (Oversight Committee). The
Oversight Committee shall be comprised of three (3) or more directors, which at least two (2)
may not be employees or officers of the Association or any of its subsidiaries or affiliates.
4.

Within ninety (90) days, and within thirty (30) days after the end of each quarter

thereafter, the Oversight Committee shall submit a written compliance progress report to the
Board (Compliance Tracking Report). The Compliance Tracking Report shall, at a minimum:
(a)

separately list each corrective action required by this Order;

(b)

identify the required or anticipated completion date for each corrective action; and

(c)

discuss the current status of each corrective action, including the action(s) taken

or to be taken to comply with each corrective action.
OneWest Bank, FSB
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5.

Within ten (10) days of receipt of the Compliance Tracking Report, the Board shall

review the Compliance Tracking Report and all reports required to be prepared by this Order.
Following its review, the Board shall adopt a resolution: (a) certifying that each director has
reviewed the Compliance Tracking Report and all required reports; and (b) documenting any
corrective actions taken. A copy of the Compliance Tracking Report and the Board resolution
shall be provided to the Regional Director within five (5) days after the Board meeting at which
such resolution was adopted.
6.

Nothing contained herein shall diminish the responsibility of the entire Board to ensure

the Association’s compliance with the provisions of this Order. The Board shall review and
adopt all policies and procedures required by this Order prior to submission to the OTS.
Comprehensive Action Plan.
7.

Within sixty (60) days of this Order, the Association shall submit to the Regional

Director an acceptable plan containing a complete description of the actions that are necessary
and appropriate to achieve full compliance with this Order (Action Plan). In the event the
Regional Director asks the Association to revise the Action Plan, the Association shall make the
requested revisions and resubmit the Action Plan to the Regional Director within ten (10) days of
receiving any comments from the Regional Director. Following acceptance of the Action Plan
by the Regional Director, the Association shall not take any action that would constitute a
significant deviation from, or material change to the requirements of the Action Plan or of this
Order, unless and until the Association has received a prior written determination of no
supervisory objection from the Regional Director.
8.

The Board shall ensure that the Association achieves and thereafter maintains compliance

with this Order, including, without limitation, successful implementation of the Action Plan.
OneWest Bank, FSB
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The Board shall further ensure that, upon implementation of the Action Plan, the Association
achieves and maintains effective mortgage servicing, foreclosure and loss mitigation activities
(as used herein, the phrase “loss mitigation” shall include, but not be limited to, activities related
to special forbearances, modifications, short refinances, short sales, cash-for-keys, and deeds-inlieu of foreclosure and be referred to as either Loss Mitigation or Loss Mitigation Activities), as
well as associated risk management, compliance, quality control, audit, training, staffing, and
related functions. In order to comply with these requirements, the Board shall:
(a)

require the timely reporting by Association management of such actions directed

by the Board to be taken under this Order;
(b)

follow-up on any non-compliance with such actions in a timely and appropriate

manner; and
(c)

require corrective action be taken in a timely manner for any non-compliance with

such actions.
9.

The Action Plan shall address, at a minimum:
(a)

financial resources to develop and implement an adequate infrastructure to

support existing and/or future Loss Mitigation and foreclosure activities and ensure
compliance with this Order;
(b)

organizational structure, managerial resources and staffing to support existing

and/or future Loss Mitigation and foreclosure activities and ensure compliance with this
Order;
(c)

metrics to measure and ensure the adequacy of staffing levels relative to existing

and/or future Loss Mitigation and foreclosure activities, such as limits for the number of
loans assigned to a Loss Mitigation employee, including the single point of contact as
OneWest Bank, FSB
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hereinafter defined, and deadlines to review loan modification documentation, make loan
modification decisions, and provide responses to borrowers; and
(d)

governance and controls to ensure full compliance with all applicable federal and

state laws (including, but not limited to, the U.S. Bankruptcy Code and the
Servicemembers Civil Relief Act (SCRA)), rules, regulations, court orders and
requirements, as well as the Membership Rules of MERSCORP, servicing guides of the
Government Sponsored Enterprises (GSEs) or investors, including those with the Federal
Housing Administration and those required by the Home Affordable Modification
Program (HAMP), and loss share agreements with the Federal Deposit Insurance
Corporation (collectively Legal Requirements), and the requirements of this Order.
10.

The Action Plan shall specify timelines for completion of each of the requirements of this

Order. The timeliness in the Action Plan shall be consistent with any deadlines set forth in this
Order.
Compliance Program.
11.

Within sixty (60) days of this Order, the Association shall submit to the Regional

Director an acceptable compliance program to ensure that the mortgage servicing and foreclosure
operations, including Loss Mitigation and loan modification, comply with all applicable Legal
Requirements, supervisory guidance, and the requirements of this Order and are conducted in a
safe and sound manner (Compliance Program). The Compliance Program shall be implemented
within one hundred twenty (120) days of this Order. Any corrective action timeframe in the
Compliance Plan that is in excess of one hundred twenty (120) days must be approved by the
Regional Director. The Compliance Program shall include, at a minimum:
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(a)

appropriate written policies and procedures to conduct, oversee, and monitor

mortgage servicing, Loss Mitigation, and foreclosure operations;
(b)

processes to ensure that all factual assertions made in pleadings, declarations,

affidavits, or other sworn statements filed by or on behalf of the Association are accurate,
complete, and reliable, and that affidavits, declarations, or other sworn statements are
based on personal knowledge or a review of the Association’s books and records when
the affidavit, declaration, or sworn statement so states;
(c)

processes to ensure that affidavits filed in foreclosure proceedings are executed

and notarized in accordance with state legal requirements and applicable guidelines,
including jurat requirements;
(d)

processes to review and approve standardized affidavits and declarations for each

jurisdiction in which the Association files foreclosure actions to ensure compliance with
applicable laws, rules, and court procedures;
(e)

processes to ensure that the Association has properly documented ownership of

the promissory note and mortgage (or deed of trust) under applicable state law, or is
otherwise a proper party to the action (as a result of agency or other similar status) at all
stages of foreclosure and bankruptcy litigation, including appropriate transfer and
delivery of endorsed notes and assigned mortgages or deeds of trust at the formation of a
residential mortgage-backed security, and lawful and verifiable endorsement and
successive assignment of the note and mortgage or deed of trust to reflect all changes of
ownership;
(f)

processes to ensure that a clear and auditable trail exists for all factual information

contained in each affidavit or declaration, in support of each of the charges that are listed,
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including whether the amount is chargeable to the borrower and/or claimable to the
investor;
(g)

processes to ensure that foreclosure sales (including the calculation of the default

period, the amounts due, and compliance with notice requirements) and post-sale
confirmations are in accordance with the terms of the mortgage loan and applicable state
and federal law requirements;
(h)

processes to ensure that all fees, expenses, and other charges imposed on the

borrower are assessed in accordance with the terms of the underlying mortgage note,
mortgage, or other customer authorization with respect to the imposition of fees, charges,
and expenses, and in compliance with all applicable Legal Requirements and supervisory
guidance;
(i)

processes to ensure that the Association has the ability to locate and secure all

documents, including the original promissory notes if required, necessary to perform
mortgage servicing, foreclosure and Loss Mitigation, or loan modification functions;
(j)

ongoing testing for compliance with applicable Legal Requirements and

supervisory guidance that is completed by qualified persons with requisite knowledge
and ability (which may include internal audit) who are independent of the Association’s
business lines;
(k)

measures to ensure that policies, procedures, and processes are updated on an

ongoing basis as necessary to incorporate any changes in applicable Legal Requirements
and supervisory guidance;
(l)

processes to ensure the qualifications of current management and supervisory

personnel responsible for mortgage servicing and foreclosure processes and operations,
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including collections, Loss Mitigation and loan modification are appropriate, and a
determination of whether any staffing changes or additions are needed;
(m)

processes to ensure that staffing levels devoted to mortgage servicing and

foreclosure processes and operations, including collections, Loss Mitigation and loan
modification, are adequate to meet current and expected workload demands;
(n)

processes to ensure that workloads of mortgage servicing, foreclosure and Loss

Mitigation and loan modification personnel, including single point of contact personnel
as hereinafter defined, are reviewed and managed. Such processes, at a minimum, shall
assess whether the workload levels are appropriate to ensure compliance with the
requirements of this Order, and necessary adjustments to workloads shall promptly
follow the completion of the reviews. An initial review shall be completed within ninety
(90) days of this Order, and subsequent reviews shall be conducted semi-annually;
(o)

processes to ensure that the risk management, quality control, audit, and

compliance programs have the requisite authority and status within the organization so
that appropriate reviews of the Association’s mortgage servicing, Loss Mitigation, and
foreclosure activities and operations may occur and deficiencies are identified and
promptly remedied;
(p)

appropriate training programs for personnel involved in mortgage servicing and

foreclosure processes and operations, including collections, Loss Mitigation, and loan
modification, to ensure compliance with applicable Legal Requirements and supervisory
guidance; and
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(q)

appropriate procedures for customers in bankruptcy, including a prohibition on

the collection of fees in violation of bankruptcy’s automatic stay (11 U.S.C. § 362), the
discharge injunction (11 U.S.C. § 524), or any applicable court order.
Third Party Management.
12.

Within sixty (60) days of this Order, the Association shall submit to the Regional

Director acceptable policies and procedures for outsourcing foreclosure or related functions,
including Loss Mitigation and loan modification, and property management functions for
residential real estate acquired through or in lieu of foreclosure, to any agent, independent
contractor, consulting firm, law firm (including local counsel in foreclosure or bankruptcy
proceedings retained to represent the interests of the owners of mortgages), property
management firm, or other third-party (including any subsidiary or affiliate of the Association
not specifically named in this Order) (Third-Party Providers). Third-party management policies
and procedures shall be implemented within one hundred twenty (120) days of this Order. Any
corrective action timetable that is in excess of one hundred twenty (120) days must be approved
by the Regional Director. The policies and procedures shall include, at a minimum:
(a)

appropriate oversight to ensure that Third-Party Providers comply with all

applicable Legal Requirements, supervisory guidance (including applicable portions of
OTS Thrift Bulletin 82a), and the Association’s policies and procedures;
(b)

measures to ensure that all original records transferred from the Association to

Third-Party Providers (including the originals of promissory notes and mortgage
documents) remain within the custody and control of the Third-Party Provider (unless
filed with the appropriate court or the loan is otherwise transferred to another party), and
are returned to the Association or designated custodians at the conclusion of the
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performed service, along with all other documents necessary for the Association’s files,
and that the Association retains imaged copies of significant documents sent to ThirdParty Providers;
(c)

measures to ensure the accuracy of all documents filed or otherwise utilized on

behalf of the Association or the owners of mortgages in any judicial or non-judicial
foreclosure proceeding, related bankruptcy proceeding, or in other foreclosure-related
litigation, including, but not limited to, documentation sufficient to establish ownership
of the promissory note and/or the right to foreclose at the time the foreclosure action is
commenced;
(d)

processes to perform appropriate due diligence on potential and current Third-

Party Provider qualifications, expertise, capacity, reputation, complaints, information
security, business continuity and financial viability, and to ensure adequacy of ThirdParty Provider staffing levels, training, work quality, and workload balance;
(e)

processes to ensure that contracts provide for adequate oversight, including

requiring Third-Party Provider adherence to Association foreclosure processing
standards, measures to enforce Third-Party Provider contractual obligations, and
processes to ensure timely action with respect to Third-Party Provider performance
failures;
(f)

processes to ensure periodic reviews of Third-Party Provider work for timeliness,

competence, completeness, and compliance with all applicable Legal Requirements and
supervisory guidance, and to ensure that foreclosures are conducted in a safe and sound
manner;
(g)

processes to review customer complaints about Third-Party Provider services;
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(h)

processes to prepare contingency and business continuity plans that ensure the

continuing availability of critical third-party services and business continuity of the
Association, consistent with federal banking agency guidance, both to address short-term
and long-term service disruptions and to ensure an orderly transition to new service
providers should that become necessary;
(i)

a review of fee structures for Third-Party Providers to ensure that the method of

compensation considers the accuracy, completeness, and legal compliance of foreclosure
filings and is not based solely on increased foreclosure volume and/or meeting processing
timelines; and
(j)

a certification process for law firms (and recertification of existing law firm

providers) that provide residential mortgage foreclosure and bankruptcy services for the
Association, on a periodic basis, as qualified to serve as Third-Party Providers to the
Association including that attorneys are licensed to practice in the relevant jurisdiction
and have the experience and competence necessary to perform the services requested.
Mortgage Electronic Registration System.
13.

Within sixty (60) days of this Order, the Association shall submit to the Regional

Director an acceptable plan to ensure appropriate controls and oversight of foreclosure activities
within respect to the Mortgage Electronic Registration System (MERS) and compliance with
MERSCORP’s membership rules, terms, and conditions (MERS Requirements) (MERS Plan).
The MERS Plan shall be implemented within one hundred twenty (120) days of this Order. Any
corrective action timetable that is in excess of one hundred twenty (120) days must be approved
by the Regional Director. The MERS Plan shall include, at a minimum:

OneWest Bank, FSB
Consent Order
Page 12 of 24

Case: 1:17-cv-07239 Document #: 27-1 Filed: 09/25/19 Page 32 of 88 PageID #:829

(a)

processes to ensure that all mortgage assignments and endorsements with respect

to mortgage loans serviced or owned by the Association out of MERS’ name are
executed only by a certifying officer authorized by MERS and approved by the
Association;
(b)

processes to ensure that all other actions that may be taken by MERS certifying

officers (with respect to mortgage loans serviced or owned by the Association) are
executed by a certifying officer authorized by MERS and approved by the Association;
(c)

processes to ensure that the Association maintains up-to-date corporate

resolutions from MERS for all Association employees and third-parties who are
certifying officers authorized by MERS, and up-to-date lists of MERS certifying officers;
(d)

processes to ensure compliance with all MERS Requirements and with the

requirements of the MERS Corporate Resolution Management System (CRMS);
(e)

processes to ensure the accuracy and reliability of data reported to MERSCORP,

including monthly system-to-system reconciliations for all MERS mandatory reporting
fields, and daily capture of all rejects/warnings reports associated with registrations,
transfers, and status updates on open-item aging reports. Unresolved items must be
maintained on open-item aging reports and tracked until resolution. The Association
shall determine and report whether the foreclosures serviced by the Association that are
currently pending in MERS’ name are accurate and how many are listed in error, and
describe how and by when the data on the MERSCORP system will be corrected;
(f)

an appropriate MERS quality assurance workplan, which clearly describes all

tests, test frequency, sampling methods, responsible parties, and the expected process for
open-item follow-up, and includes an annual independent test of the control structure of
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the system-to-system reconciliation process, the reject/warning error correction process,
and adherence to the Association’s MERS Plan; and
(g)

inclusion of MERS into the Association’s third-party vendor management

process, which shall include a detailed analysis of potential vulnerabilities, including
information security, business continuity, and vendor viability assessments.
Foreclosure Review.
14.

Within forty-five (45) days of this Order, the Association shall retain an independent

consultant acceptable to the Regional Director to conduct an independent review of certain
residential foreclosure actions regarding individual borrowers with respect to the Association’s
mortgage servicing portfolio. The review shall include residential foreclosure actions or
proceedings (including foreclosures that were in process or completed) for loans serviced by the
Association, whether brought in the name of the Association, the investor, the mortgage note
holder, or any agent for the mortgage note holder (including MERS), that have been pending at
any time from January 1, 2009 to December 31, 2010, as well as residential foreclosure sales that
occurred during this time period (Foreclosure Review).
15.

Within fifteen (15) days of the engagement of the independent consultant described in

Paragraph 14, but prior to the commencement of the Foreclosure Review, the Association shall
submit to the Regional Director for approval an engagement letter that sets forth:
(a)

the methodology for conducting the Foreclosure Review, including: (i) a

description of the information systems and documents to be reviewed, including the
selection of criteria for files or aspects of files to be reviewed; (ii) the criteria for
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evaluating the reasonableness of fees and penalties; (iii) other procedures necessary to
make the required determinations (such as through interviews of employees and third
parties and a process for the submission and review of borrower claims and complaints);
and (iv) any proposed sampling techniques. In setting the scope and review methodology
under clause (i) of this sub-paragraph, the independent consultant may consider any work
already done by the Association or other third-parties on behalf of the Association. The
engagement letter shall contain a full description of the statistical basis for the sampling
methods chosen, as well as procedures to increase the size of the sample depending on
results of the initial sampling;
(b)

expertise and resources to be dedicated to the Foreclosure Review;

(c)

completion of the Foreclosure Review and the Foreclosure Report within one

hundred twenty (120) days from approval of the engagement letter; and
(d)

a written commitment that any workpapers associated with the Foreclosure

Review shall be made available to the OTS immediately upon request.
16.

The purpose of the Foreclosure Review shall be to determine, at a minimum:
(a)

whether at the time the foreclosure action was initiated or the pleading or affidavit

or declaration filed (including in bankruptcy proceedings and in defending suits brought
by borrowers), the foreclosing party or agent of the party had properly documented
ownership of the promissory note and mortgage (or deed of trust) under relevant state
law, or was otherwise a proper party to the action as a result of agency or similar status;
(b)

whether the foreclosure was in accordance with applicable federal and state laws,

including, but not limited to, the U.S. Bankruptcy Code and the SCRA;
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(c)

whether a foreclosure sale occurred when an application for a loan modification

or other Loss Mitigation was under consideration when the loan was performing in
accordance with a trial or permanent loan modification, or when the loan had not been in
default for a sufficient period of time to authorize foreclosure pursuant to the terms of the
mortgage loan documents and related agreements;
(d)

whether, with respect to non-judicial foreclosures, the procedures followed with

respect to the foreclosure sale (including the calculation of the default period, the
amounts due, and compliance with notice periods) and post-sale confirmations were in
accordance with the terms of the mortgage loan and state law requirements;
(e)

whether a delinquent borrower’s account was only charged fees and/or penalties

that were permissible under the terms of the borrower’s loan documents, applicable Legal
Requirements, and were otherwise reasonable and customary;
(f)

whether the frequency that fees were assessed to any delinquent borrower’s

account (including broker price opinions) was excessive under the terms of the
borrower’s loan documents, applicable Legal Requirement, or were otherwise
unreasonable;
(g)

whether Loss Mitigation Activities with respect to foreclosed loans were handled

in accordance with the requirements of the HAMP, and consistent with the policies and
procedures applicable to the Association’s proprietary loan modifications or other Loss
Mitigation programs, such that each borrower had an adequate opportunity to apply for a
Loss Mitigation option or program, any such application was handled properly, a final
decision was made on a reasonable basis, and was communicated to the borrower before
the foreclosure sale; and
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(h)

whether any errors, misrepresentations, or other deficiencies identified in the

Foreclosure Review resulted in financial injury to the borrower or the mortgagee.
17.

The independent consultant shall prepare a written report detailing the findings of the

Foreclosure Review (Foreclosure Report), which shall be completed within thirty (30) days of
completion of the Foreclosure Review. Immediately upon completion, the Foreclosure Report
shall be submitted to the Regional Director and the Board.
18.

Within forty-five (45) days of submission of the Foreclosure Report to the Board, the

Association shall submit to the Regional Director an acceptable plan to remediate all financial
injury to borrowers caused by any errors, misrepresentations, or other deficiencies identified in
the Foreclosure Report by:
(a)

reimbursing or otherwise appropriately remediating borrowers for impermissible

or excessive penalties, fees or expenses, or for other financial injury identified in
accordance with this Order; and
(b)

taking appropriate steps to remediate any foreclosure sale identified in the

Foreclosure Report where the foreclosure was not authorized as described in this Order.
19.

Within sixty (60) days after the Regional Director provides supervisory non-objection to

the plan set forth in paragraph (18) above, the Association shall make all reimbursement and
remediation payments and provide all credits required by such plan, and provide the Regional
Director with a report detailing such payments and credits.
Management Information Systems.
20.

Within sixty (60) days of this Order, the Association shall submit to the Regional

Director an acceptable plan for operation of its management information systems (MIS) for
foreclosure and Loss Mitigation or loan modification activities to ensure the timely delivery of
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complete and accurate information to permit effective decision-making. The MIS plan shall be
implemented within one hundred twenty (120) days of this Order. Any corrective action
timeframe that is in excess of one hundred twenty (120) days must be approved by the Regional
Director. The plan shall include, at a minimum:
(a)

a description of the various components of MIS used by the Association for

foreclosure and Loss Mitigation or loan modification activities;
(b)

a description of and timetable for any needed changes or upgrades to:
(i)

monitor compliance with all applicable Legal Requirements, supervisory

guidance, and the requirements of this Order;
(ii)

ensure the ongoing accuracy of records for all serviced mortgages,

including, but not limited to, records necessary to establish ownership and/or the
right to foreclose by the appropriate party for all serviced mortgages, outstanding
balances, and fees assessed to the borrower; and
(iii)

measures to ensure that Loss Mitigation, loan foreclosure, and

modification staffs have sufficient and timely access to information provided by
the borrower regarding loan foreclosure and modification activities; and
(c)

the testing of the integrity and accuracy of the new or enhanced MIS to ensure

that reports generated by the system provide necessary information for adequate
monitoring and quality controls.
Mortgage Servicing.
21.

Within sixty (60) days of the Order, the Association shall submit to the Regional Director

an acceptable plan, along with a timeline, for ensuring effective coordination of communications
with borrowers, both oral and written, related to Loss Mitigation or loan modification and
OneWest Bank, FSB
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foreclosure activities: (i) to ensure that communications are timely and effective and are
designed to avoid confusion to borrowers; (ii) to ensure continuity in the handling of borrowers’
loan files during the Loss Mitigation, loan modification and foreclosure process by personnel
knowledgeable about a specific borrower’s situation; (iii) to ensure that reasonable and good
faith efforts, consistent with applicable Legal Requirements, are engaged in Loss Mitigation and
foreclosure prevention for delinquent loans, where appropriate; and (iv) to ensure that decisions
concerning Loss Mitigation or loan modifications continue to be made and communicated in a
timely fashion. Prior to submitting the plan, the Association shall conduct a review to determine
whether processes involving past due mortgage loans or foreclosures overlap in such a way that
they may impair or impede a borrower’s efforts to effectively pursue a loan modification and
whether Association employee compensation practices discourage Loss Mitigation or loan
modifications. The plan shall be implemented within one hundred twenty (120) days of this
Order. Any corrective action timeframe that is in excess of one hundred twenty (120) days must
be approved by the Regional Director. The plan shall include, at a minimum:
(a)

measures to ensure that staff handling Loss Mitigation and loan modification

requests routinely communicates and coordinates with staff processing the foreclosure on
the borrower’s property;
(b)

appropriate deadlines for responses to borrower communications and requests for

consideration of Loss Mitigation, including deadlines for decision-making on Loss
Mitigation activities, with the metrics established not being less responsive than the
timelines in the HAMP;
(c)

establishment of an easily accessible and reliable single point of contact for each

borrower so that the borrower has access to an employee of the bank to obtain
OneWest Bank, FSB
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information throughout the Loss Mitigation, loan modification, and foreclosure
processes;
(d)

a requirement that written communications with the borrower identify such single

point of contact along with one or more direct means of communication with the contact;
(e)

measures to ensure that the single point of contact has access to current

information and personnel (in-house or third-party) sufficient to timely, accurately, and
adequately inform the borrower of the current status of the Loss Mitigation, loan
modification, and foreclosure activities;
(f)

measures to ensure that staff are trained specifically in handling mortgage

delinquencies, Loss Mitigation and loan modifications;
(g)

procedures and controls to ensure that a final decision regarding a borrower’s loan

modification request (whether on a trial or permanent basis) is made and communicated
to the borrower in writing, including the reason(s) why the borrower did not qualify for
the trial or permanent modification (including the net present value calculations utilized
by the Association, if applicable), by the single point of contact within a reasonable time
before any foreclosure sale occurs;
(h)

procedures and controls to ensure that when the borrower’s loan has been

approved for modification on a trial or permanent basis that: (i) no foreclosure or legal
action predicate to foreclosure occurs, unless the borrower is deemed in default on the
terms of the trial or permanent modification; and (ii) the single point of contact remains
available to the borrower and continues to be referenced on all written communications
with the borrower;
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(i)

policies and procedures to enable borrowers to make complaints regarding the

Loss Mitigation or loan modification process, denial of modification requests, the
foreclosure process, or foreclosure activities which prevent a borrower from pursuing
Loss Mitigation or loan modification options, and a process for making borrowers aware
of the complaint procedures;
(j)

procedures for the prompt review, escalation, and resolution of borrower

complaints, including a process to communicate the results of the review to the borrower
on a timely basis;
(k)

policies and procedures to ensure that payments are credited in a prompt and

timely manner, that payments, including partial payments, to the extent permissible under
the terms of applicable legal instruments, are applied to scheduled principal, interest,
and/or escrow before fees, and that any misapplication of borrower funds is corrected in a
prompt and timely manner;
(l)

policies and procedures to ensure that timely information about Loss Mitigation

options is sent to the borrower in the event of a delinquency or default, including plain
language notices about Loss Mitigation, loan modification, and the pendency of
foreclosure proceedings; and
(m)

policies and procedures to ensure that foreclosure, Loss Mitigation, and loan

modification documents provided to borrowers and third-parties are appropriately
maintained and tracked, that borrowers generally will not be required to resubmit the
same documented information that has already been provided, and that borrowers are
notified promptly of the need for additional information; and
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(n)

policies and procedures to consider loan modifications or other Loss Mitigation

Activities with respect to junior lien loans owned by the Association, and to factor the
risks associated with such junior lien loans into loan loss reserving practices, where the
Association services the associated first lien mortgage and becomes aware that such first
lien mortgage is delinquent or has been modified. Such policies and procedures shall
require the ongoing maintenance of appropriate loss reserves for junior lien mortgages
owned by the Association and the charge-off of such junior lien loans in accordance with
Federal Financial Institutions Examination Council (FFIEC) retail credit classification
guidelines.
Effective Date, Incorporation of Stipulation.
22.

This Order is effective on the Effective Date as shown on the first page. The Stipulation

is made a part hereof and is incorporated herein by this reference.
Duration.
23.

This Order shall remain in effect until terminated, modified, or suspended by written

notice of such action by the OTS, acting by and through its authorized representatives.
Time Calculations.
24.

Calculation of time limitations for compliance with the terms of this Order run from the

Effective Date and shall be based on calendar days, unless otherwise noted.
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25.

The Regional Director, or an OTS authorized representative, may extend any of the

deadlines set forth in the provisions of this Order upon written request by the Association that
includes reasons in support for any such extension. Any OTS extension shall be made in writing.
Submissions and Notices.
26.

All submissions, including any reports, to the OTS that are required by or contemplated

by this Order shall be submitted within the specified timeframes.
27.

Except as otherwise provided herein, all submissions, requests, communications,

consents or other documents relating to this Order shall be in writing and sent by first class U.S.
mail (or by reputable overnight carrier, electronic facsimile transmission or hand delivery by
messenger) addressed as follows:
(a)

To the OTS1:
Regional Director Philip A. Gerbick
OTS Western Regional Office
225 East John Carpenter Freeway, Suite 500
Irving, Texas 75062-2326

(b)

To the Association:
Mr. Joseph M. Otting
President and Chief Executive Officer
OneWest Bank, FSB
888 E. Walnut Street
Pasadena, California 91101-7211

1

Following the Transfer Date, see Dodd-Frank Wall Street Reform and Consumer Protection Act, Pub. Law No.
111-203, § 311, 124 Stat. 1520-21 (2010), all submissions, requests, communications, consents or other documents
relating to this Order shall be directed to the Comptroller of the Currency, or to the individual, division, or office
designated by the Comptroller of the Currency.
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Scope of Board Responsibility.
28.

In each instance in this Order in which the Board is required to ensure adherence to, and

undertake to perform certain obligations of the Association, it is intended to mean that the Board
shall:
(a)

authorize and adopt such actions on behalf of the Association as may be necessary

for the Association to perform its obligations and undertakings under the terms of this
Order;
(b)

require the timely reporting by Association management of such actions directed

by the Board to be taken under the terms of this Order;
(c)

follow-up on any material non-compliance with such actions in a timely and

appropriate manner; and
(d)

require corrective action be taken in a timely manner of any material non-

compliance with such actions.
No Violations Authorized.
29.

Nothing in this Order or the Stipulation shall be construed as allowing the Association, its

Board, officers, or employees to violate any law, rule, or regulation.
IT IS SO ORDERED.

OFFICE OF THRIFT SUPERVISION

By: __________/s/______________
Philip A. Gerbick
Regional Director, Western Region
Date: See Effective Date on page 1
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UNITED STATES OF AMERICA
Before The
OFFICE OF THRIFT SUPERVISION

In the Matter of

ONEWEST BANK, FSB
Pasadena, California
OTS Docket No. 18129

)
)
)
)
)
)
)
)
)

Order No.: WN-11-011

Effective Date: April 13, 2011

STIPULATION AND CONSENT TO ISSUANCE OF A CONSENT ORDER
The Office of Thrift Supervision (OTS) intends to impose a consent order on
OneWest Bank, FSB (Association), pursuant to 12 U.S.C. § 1818(b), for unsafe or unsound
banking practices relating to mortgage servicing and the initiation and handling of foreclosure
proceedings;
The Association, in the interest of compliance and cooperation, enters into this
Stipulation and Consent to Issuance of a Consent Order (Stipulation) and consents to the
issuance of a Consent Order (Order);
In consideration of the above premises, the OTS, through its authorized representative,
and the Association, through its duly elected and acting Board of Directors, stipulate and agree to
the following:
Jurisdiction.
1.

The Association is a “savings association” within the meaning of 12 U.S.C. § 1813(b)

and 12 U.S.C. § 1462(4). Accordingly, the Association is “an insured depository institution” as
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that term is defined in 12 U.S.C. § 1813(c).
2.

Pursuant to 12 U.S.C. § 1813(q), the Director of the OTS is the “appropriate Federal

banking agency” with jurisdiction to maintain an administrative enforcement proceeding against
a savings association. Therefore, the Association is subject to the authority of the OTS to initiate
and maintain an administrative cease and desist proceeding against it pursuant to 12 U.S.C. §
1818(b).
Consent.
3.

The Association, without admitting or denying any wrongdoing, consents to the issuance

by the OTS of the accompanying Order. The Association further agrees to comply with the
terms of the Order upon the Effective Date of the Order and stipulates that the Order complies
with all requirements of law.
Finality.
4.

The Order is issued by the OTS under 12 U.S.C. § 1818(b). Upon the Effective Date, the

Order shall be a final order, effective, and fully enforceable by the OTS under the provisions of
12 U.S.C. § 1818(i).
Waivers.
5.

The Association waives the following:
(a)

the right to be served with a written notice of the OTS’s charges against it as

provided by 12 U.S.C. § 1818(b) and 12 C.F.R. Part 509;
(b)

the right to an administrative hearing of the OTS’s charges as provided by 12

U.S.C. § 1818(b) and 12 C.F.R. Part 509;
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(c)

the right to seek judicial review of the Order, including, without limitation, any

such right provided by 12 U.S.C. § 1818(h), or otherwise to challenge the validity of the
Order; and
(d)

any and all claims against the OTS, including its employees and agents, and any

other governmental entity for the award of fees, costs, or expenses related to this OTS
enforcement matter and/or the Order, whether arising under common law, federal
statutes, or otherwise.
OTS Authority Not Affected.
6.

Nothing in this Stipulation or accompanying Order shall inhibit, estop, bar, or otherwise

prevent the OTS from taking any other action affecting the Association if at any time the OTS
deems it appropriate to do so to fulfill the responsibilities placed upon the OTS by law.
Other Governmental Actions Not Affected.
7.

The Association acknowledges and agrees that its consent to the issuance of the Order is

solely for the purpose of resolving the matters addressed herein, consistent with Paragraph 6
above, and does not otherwise release, discharge, compromise, settle, dismiss, resolve, or in any
way affect any actions, charges against, or liability of the Association that arise pursuant to this
action or otherwise, and that may be or have been brought by any governmental entity other than
the OTS.
Miscellaneous.
8.

The laws of the United States of America shall govern the construction and validity of

this Stipulation and of the Order.
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9.

If any provision of this Stipulation and/or the Order is ruled to be invalid, illegal, or

unenforceable by the decision of any Court of competent jurisdiction, the validity, legality, and
enforceability of the remaining provisions hereof shall not in any way be affected or impaired
thereby, unless the Regional Director in his or her sole discretion determines otherwise.
10.

All references to the OTS in this Stipulation and the Order shall also mean any of the

OTS’s predecessors, successors, and assigns.
11.

The section and paragraph headings in this Stipulation and the Order are for convenience

only and shall not affect the interpretation of this Stipulation or the Order.
12.

The terms of this Stipulation and of the Order represent the final agreement of the parties

with respect to the subject matters thereof, and constitute the sole agreement of the parties with
respect to such subject matters. Nothing in this Stipulation or the Order, express or implied,
shall give to any person or entity, other than the parties hereto, and their successors hereunder,
any benefit or any legal or equitable right, remedy or claim under this Stipulation or the Order.
13.

The Stipulation and Order shall remain in effect until terminated, modified, or suspended

in writing by the OTS, acting through its Regional Director or other authorized representative.
14.

For purposes of, and within the meaning of 12 C.F.R. §§ 563.555, 563.560, and 565.4,

this Consent Order shall not be construed to be a “cease-and-desist order”, “consent order”, or
“order”, unless the OTS informs the Association otherwise.
Signature of Directors/Board Resolution.
15.

Each Director signing this Stipulation attests that he or she voted in favor of a Board

Resolution authorizing the consent of the Association to the issuance of the Order and the
execution of the Stipulation.
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WHEREFORE, the Association, by its directors, executes this Stipulation.
ONEWEST BANK, FSB
Pasadena, California

OFFICE OF THRIFT SUPERVISION

By: ________/s/_______________
Steven T. Mnuchin, Chairman

By:________ /s/__________________
Philip A. Gerbick
Regional Director, Western Region
Date: See Effective Date on page 1

________ /s/_______________
S. Kenneth Leech, Director

________/s/________________
Jay J. Miller, Director

________/s/________________
John J. Oros, Director

________/s/________________
Allen C. Puwalski, Director

________/s/________________
Eric J. Rosen, Director

________/s/________________
David J. Wermuth, Director

________/s/________________
Ravi P. Yadav, Director

________/s/________________
Joseph Otting, Director
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#2014-029
UNITED STATES OF AMERICA
DEPARTMENT OF THE TREASURY
OFFICE OF THE COMPTROLLER OF THE CURRENCY

)
)
)
)
)

In the Matter of:
OneWest Bank, National Association
Pasadena, California

CONSENT ORDER
The Office of Thrift Supervision (“OTS”), as part of an interagency horizontal review of
major residential mortgage servicers, conducted an examination of the residential real estate
mortgage foreclosure processes of OneWest Bank, FSB, Pasadena, California, OTS Docket No.
18129 (“OneWest Bank”), which identified certain deficiencies and unsafe or unsound practices
in OneWest Bank’s residential mortgage servicing and in its initiation and handling of
foreclosure proceedings.
OneWest Bank, by and through its duly elected and acting Board of Directors, executed a
Stipulation and Consent to the Issuance of a Consent Order, dated April 13, 2011, in which it
consented to the issuance of a Consent Order by the OTS and the OTS issued Consent Order,
OTS Order No. WN-11-011, on April 13, 2011 (“OTS Order”), which is attached hereto as
Exhibit A. Since July 21, 2011, the OTS Order has been administered by the Comptroller of the
Currency of the United States of America (“Comptroller” or “OCC”), pursuant to the DoddFrank Wall Street Reform and Consumer Protection Act, Pub. Law No. 111-203, § 311, 124 Stat.
1520-21 (2010).
OneWest Bank submitted an application to the OCC to convert from a federal savings
association to a national bank and the OCC conditionally approved the application on February

1
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20, 2014. Accordingly, on February 28, 2014, OneWest Bank consummated its conversion to a
national bank and is now OneWest Bank, National Association, Pasadena, California (“Bank”).
The Bank, by and through its duly elected and acting Board of Directors, has executed a
Stipulation and Consent to Issuance of a Consent Order (“Stipulation”), dated March 11th, 2014,
which is incorporated by reference, in which it consented to the issuance of a Consent Order by
the Comptroller that incorporates by reference all the provisions of the OTS Order and pursuant
to which the Bank is required to adhere to the provisions of the OTS Order as though it remained
in full force and effect.
The Bank, by executing the Stipulation, has consented and agreed to the issuance of this
Consent Order by the Comptroller, pursuant to 12 U.S.C. § 1818(b).
Pursuant to the authority vested in him by the Federal Deposit Insurance Act, as
amended, 12 U.S.C. § 1818, the Comptroller hereby ORDERS that:
This Consent Order incorporates by reference all terms and provisions of the OTS Order
attached hereto as Exhibit A, as if set forth herein in full, and pursuant to this Consent Order the
Bank is required to adhere to such terms and provisions as though the OTS Order remained in
full force and effect.

IT IS SO ORDERED, this 11th day of March, 2014.

/s/
_______________________________
Robert Phelps
Assistant Deputy Comptroller for Midsize Banks
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UNITED STATES OF AMERICA
DEPARTMENT OF THE TREASURY
OFFICE OF THE COMPTROLLER OF THE CURRENCY

)
)
)
)
)

In the Matter of:
OneWest Bank, National Association
Pasadena, California

STIPULATION AND CONSENT TO THE ISSUANCE
OF A CONSENT ORDER
WHEREAS, OneWest Bank, FSB, Pasadena, California, OTS Docket No. 18129
(“OneWest Bank”), previously consented to the issuance of a Consent Order, OTS Order No.
WN-11-011 (“OTS Order”), pursuant to 12 U.S.C. § 1818(b), by the Office of Thrift Supervision
(“OTS”) on April 13, 2011, for unsafe or unsound banking practices relating to mortgage
servicing and the initiation and handling of foreclosure proceedings; and
WHEREAS, since July 21, 2011, the OTS Order has been administered by the
Comptroller of the Currency of the United States of America (“Comptroller” or “OCC”)
pursuant to the Dodd-Frank Wall Street Reform and Consumer Protection Act, Pub. Law No.
111-203, § 311, 124 Stat. 1520-21 (2010); and
WHEREAS, OneWest Bank applied to convert from a federal savings association to a
national bank and OCC approved the conversion application on February 20, 2014, subject to
certain conditions (“Conditional Approval”), including the condition that OneWest Bank,
National Association (“Bank”) adhere to the requirements of the OTS Order as though it
remained in full force and effect; and
WHEREAS, the Bank, in the interest of compliance and cooperation, and in accordance
with the Conditional Approval, enters into this Stipulation and Consent to the Issuance of a
Consent Order (“Stipulation”) and consents to the issuance of a new Consent Order that
incorporates by reference all the provisions of the OTS Order, as if set forth therein in full and
3
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pursuant to which the Bank is required to adhere to the provisions of the OTS Order as though it
remained in full force and effect;
NOW, THEREFORE, the Comptroller, through his authorized representative, and the
Bank, by and through its duly elected and acting Board of Directors, stipulate and agree to the
following:
ARTICLE I
JURISDICTION
(1)

The Bank is a national banking association chartered and examined by the

Comptroller pursuant to the National Bank Act of 1864, as amended, 12 U.S.C. § 1 et seq.
(2)

The Comptroller is “the appropriate Federal banking agency” regarding the Bank

pursuant to 12 U.S.C. §§ 1813(q) and 1818(b).
(3)

The Bank is an “insured depository institution” within the meaning of 12 U.S.C.

§ 1813(b)(1).
(4)

For the purposes of, and within the meaning of 12 C.F.R. §§ 5.3(g)(4), 5.51(c)(6),

and 24.2(e)(4), the Consent Order shall not be construed to be a “cease and desist order” or
“consent order”, unless the OCC informs the Bank otherwise in writing.
ARTICLE II
AGREEMENT
(1)

The Bank consents and agrees that the Consent Order shall (a) be deemed an

“order issued with the consent of the depository institution” pursuant to 12 U.S.C. § 1818(h)(2),
(b) become effective upon its execution by the Comptroller through his authorized
representative, and (c) be fully enforceable by the Comptroller pursuant to 12 U.S.C. § 1818(i).
(2)

Notwithstanding the absence of mutuality of obligation, or of consideration, or of

a contract, the Comptroller may enforce any of the commitments or obligations herein
undertaken by the Bank under his supervisory powers, including 12 U.S.C. § 1818(i), and not as
a matter of contract law. The Bank expressly acknowledges that neither the Bank nor the
4
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Comptroller has any intention to enter into a contract.
(3)

The Bank declares that no separate promise or inducement of any kind has been

made by the Comptroller, or by his agents or employees, to cause or induce the Bank to consent
to the issuance of the Consent Order and/or execute the Consent Order.
(4)

The Bank expressly acknowledges that no officer or employee of the OCC has

statutory or other authority to bind the United States, the United States Treasury Department, the
Comptroller, or any other federal bank regulatory agency or entity, or any officer or employee of
any of those entities to a contract affecting the Comptroller’s exercise of his supervisory
responsibilities.
(5)

The terms and provisions of this Stipulation and the Consent Order shall be

binding upon, and inure to the benefit of, the parties hereto and their successors in interest.
Nothing in this Stipulation or the Consent Order, express or implied, shall give to any person or
entity, other than the parties hereto, and their successors hereunder, any benefit or any legal or
equitable remedy or claim under this Stipulation or the Consent Order.
ARTICLE III
WAIVERS
(1)

The Bank, by consenting to this Stipulation, waives:
(a)

the issuance of a Notice of Charges pursuant to 12 U.S.C. § 1818(b);

(b)

any and all procedural rights available in connection with the issuance of

the Consent Order;
(c)

all rights to a hearing and a final agency decision pursuant to 12 U.S.C.

§§ 1818(b) and (h), 12 C.F.R. Part 19;
(d)

all rights to seek any type of administrative or judicial review of the

Consent Order;
(e)

any and all claims for fees, costs or expenses against the Comptroller, or

any of his agents or employees, related in any way to this enforcement matter, the OTS Order,
5
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this Stipulation or the Consent Order, whether arising under common law or under the terms of
any statute, including, but not limited to, the Equal Access to Justice Act, 5 U.S.C. § 504 and
28 U.S.C. § 2412; and
(f)

any and all rights to challenge or contest the validity of the Consent Order.
ARTICLE IV
OTHER PROVISIONS

(1)

The provisions of this Stipulation shall not inhibit, estop, bar, or otherwise

prevent the Comptroller from taking any other action affecting the Bank if, at any time, he deems
it appropriate to do so to fulfill the responsibilities placed upon him by the several laws of the
United States of America.
(2)

Nothing in this Stipulation shall preclude any proceedings brought by the

Comptroller to enforce the terms of the Consent Order, including the provisions of the OTS
Order which are incorporated by reference in the Consent Order as if fully set forth therein, and
nothing in this Stipulation constitutes, nor shall the Bank contend that it constitutes, a waiver of
any right, power, or authority of any other representative of the United States or an agency
thereof, including, without limitation, the United States Department of Justice, to bring other
actions deemed appropriate.
(3)

The terms of this Stipulation and the Consent Order are not subject to amendment

or modification by any extraneous expression, prior agreements or prior arrangements between
the parties, whether oral or written.
IN TESTIMONY WHEREOF, the undersigned, authorized by the Comptroller as his
representative, has hereunto set his hand on behalf of the Comptroller.

/s/
Robert Phelps
Assistant Deputy Comptroller for Midsize Banks
6
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IN TESTIMONY WHEREOF, the undersigned, as the duly elected and acting Board of
Directors of the Bank, have hereunto set their hands on behalf of the Bank.
/s/
Alan Frank

2-28-24
Date

/s/

3-4-14

S. Kenneth Leech

Date

/s/
Steven T. Mnuchin

3/6/14
Date

/s/
Joseph M. Otting

3-4-14
Date

/s/
William C. Powers

March 5, 2014
Date

/s/
Allen C. Puwalski

3/3/14
Date

/s/
Sally Rocker

March 3, 2014
Date

/s/
Eric J. Rosen

3/3/14
Date

/s/
David J. Wermuth

3/3/2014
Date

/s/
James Wiatt

3/3/14
Date

/s/
Ravi P. Yadav

3/3/14
Date
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EXHIBIT A TO ONEWEST BANK, NATIONAL ASSOCIATION CONSENT ORDER
UNITED STATES OF AMERICA
Before The
OFFICE OF THRIFT SUPERVISION

In the Matter of

ONEWEST BANK, FSB

Pasadena, California
OTS Docket No. 18129

)
)
)
)
)
)
)
)
)

Order No.: WN-I1-011

Effective Date: April 13,2011

CONSENT ORDER

The Office of Thrift Supervision COTS), as part of an interagency horizontal review of
major residential mortgage servicers, has conducted an examination of the residential real estate
mortgage foreclosure processes of aneWest Bank, FSB, Pasadena, California (Association).
The OTS has identified certain deficiencies and unsafe or unsound practices in the Association's
residential mortgage servicing and in the Association's initiation and handling of foreclosure
proceedings. The OTS has infonned the Association of the findings resulting from the
examination.
The Association, by and through its duly elected and acting Board of Directors (Board),
has executed a "Stipulation And Consent To Issuance Of a Consent Order," dated April 13,
2011 (Stipulation and Consent), that is accepted by the OTS. By this Stipulation and Consent,
which is incorporated by reference, the Association has consented to the issuance of this Consent
Order (Order) by the OTS. The Association has committed to taking all necessary and
appropriate steps to remedy the deficiencies and unsafe or unsound practices identified by the
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OTS, and to enhance the Association's residential mortgage servicing and foreclosure processes.
The Association has begun implementing procedures to remediate the practices addressed in this
Order.

OTS's Findings.
The OTS finds, and the Association neither admits nor denies, the following:
1.

The Association is a servicer of residential mortgages in the United States, and services a

portfolio of approximately $141 billion dollars in residential mortgage loans. During the recent
housing crisis, a large number ofresidential mortgage loans serviced by the Association became
delinquent and resulted in foreclosure actions.
2.

In connection with certain foreclosures of loans in its residential mortgage servicing

portfolio, the Association engaged in the following unsafe or unsound practices:
(a)

filed or caused to be filed in state and federal courts numerous affidavits executed

by its employees or employees of third-party service providers making various assertions,
such as ownership of the mortgage note and mortgage, the amount of the principal and
interest due, and the fees and expenses chargeable to the borrower, in which the affiant
represented that the assertions in the affidavit were made based on personal knowledge or
based on a review by the affiant of the relevant books and records, when, in many cases,
they were not based on such personal knowledge or review of the relevant books and
records;
(b)

filed or caused to be filed in state and federal courts, or in local land records

offices, numerous affidavits or other mortgage-related documents that were not properly
notarized, specifically that were not signed or affirmed in the presence of a notary;
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(c)

litigated foreclosure and bankruptcy proceedings and initiated non-judicial

foreclosure proceedings without always ensuring that the promissory note and mortgage
document were properly endorsed or assigned and, if necessary, in the possession of the
appropriate party at the appropriate time;
(d)

failed to devote sufficient financial, staffing and managerial resources to ensure

proper administration of its foreclosure processes;
(e)

failed to devote to its foreclosure processes adequate oversight, internal controls,

policies, and procedures, compliance risk management, internal audit, third party
management, and training; and
(f)

failed sufficiently to oversee outside counsel and other third~party providers

handling foreclosure-related services.
Board Oversight of Compliance with Order.

3.

Within five (5) days, the Board shall designate a committee to monitor and coordinate the

Association's compliance with the provisions of this Order (Oversight Committee). The
Oversight Committee shall be comprised of three (3) or more directors, which at least two (2)
may not be employees or officers of the Association or any of its subsidiaries or affiliates.
4.

Within ninety (90) days, and within thirty (30) days after the end of each quarter

thereafter, the Oversight Committee shall submit a written compliance progress report to the
Board (Compliance Tracking Report). The Compliance Tracking Report shall, at a minimum:
(a)

separately list each corrective action required by this Order;

(b)

identify the required or anticipated completion date for each corrective action; and

(c)

discuss the current status of each corrective action, including the action(s) taken

or to be taken to comply with each corrective action.
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5.

Within ten (l0) days of receipt ofthe Compliance Tracking Report, the Board shall

review the Compliance Tracking Report and all reports required to be prepared by this Order.
Following its review, the Board shall adopt a resolution: (a) certifying that each director has
reviewed the Compliance Tracking Report and all required reports; and (b) documenting any
corrective actions taken. A copy of the Compliance Tracking Report and the Board resolution
shall be provided to the Regional Director within five (5) days after the Board meeting at which
such resolution was adopted.

6.

Nothing contained herein shall diminish the responsibility of the entire Board to ensure

the Association's compliance with the provisions of this Order. The Board shall review and
adopt all policies and procedures required by this Order prior to submission to the OTS.

Comprehensive Action Plan.
7.

Within sixty (60) days of this Order, the Association shall submit to the Regional

Director an acceptable plan containing a complete description of the actions that are necessary
and appropriate to achieve full compliance with this Order (Action Plan). In the event the
Regional Director asks the Association to revise the Action Plan, the Association shall make the
requested revisions and resubmit the Action Plan to the Regional Director within ten (10) days of
receiving any comments from the Regional Director. Following acceptance ofthe Action Plan
by the Regional Director, the Association shall not take any action that would constitute a
significant deviation from, or material change to the requirements of the Action Plan or of this
Order, unless and until the Association has received a prior written determination of no
supervisory objection from the Regional Director.
8.

The Board shall ensure that the Association achieves and thereafter maintains compliance

with this Order, including, without limitation, successful implementation of the Action Plan.
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The Board shall further ensure that, upon implementation of the Action Plan, the Association
achieves and maintains effective mortgage servicing, foreclosure and loss mitigation activities
(as used herein, the phrase "loss mitigation" shall include, but not be limited to, activities related
to special forbearances, modifications, short refinances, short sales, cash-for-keys, and deeds-in
lieu of foreclosure and be referred to as either Loss Mitigation or Loss Mitigation Activities), as
well as associated risk management, compliance, quality control, audit, training, staffing, and
related functions. In order to comply with these requirements, the Board shall:
(a)

require the timely reporting by Association management of such actions directed

by the Board to be taken under this Order;
(b)

follow-up on any non-compliance with such actions in a timely and appropriate

manner; and
(c)

require corrective action be taken in a timely manner for any non-compliance with

such actions.
9.

The Action Plan shall address, at a minimum:
(a)

financial resources to develop and implement an adequate infrastructure to

support existing andlor future Loss Mitigation and foreclosure activities and ensure
compliance with this Order;
(b)

organizational structure, managerial resources and staffing to support existing

andlor future Loss Mitigation and foreclosure activities and ensure compliance with this
Order;
(c)

metrics to measure and ensure the adequacy of staffmg levels relative to existing

andlor future Loss Mitigation and foreclosure activities, such as limits for the number of
loans assigned to a Loss Mitigation employee, including the single point of contact as
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hereinafter defined, and deadlines to review loan modification documentation, make loan
modification decisions, and provide responses to borrowers; and
(d)

governance and controls to ensure full compliance with all applicable federal and

state laws (including, but not limited to, the U.S. Bankruptcy Code and the
Servicemembers Civil Relief Act (SCRA», rules, regulations, court orders and
requirements, as well as the Membership Rules ofMERSCORP, servicing guides ofthe
Government Sponsored Enterprises (GSEs) or investors, including those with the Federal
Housing Administration and those required by the Home Affordable Modification
Program (RAMP), and loss share agreements with the Federal Deposit Insurance
Corporation (collectively Legal Requirements), and the requirements of this Order.
10.

The Action Plan shall specify timelines for completion of each of the requirements ofthis

Order. The timeliness in the Action Plan shall be consistent with any deadlines set forth in this
Order.

Compliance Program.
11.

Within sixty (60) days ofthis Order, the Association shall submit to the Regional

Director an acceptable compliance program to ensure that the mortgage servicing and foreclosure
operations, including Loss Mitigation and loan modification, comply with all applicable Legal
Requirements, supervisory guidance, and the requirements ofthis Order and are conducted in a
safe and sound manner (Compliance Program). The Compliance Program shall be implemented
within one hundred twenty (120) days of this Order. Any corrective action time frame in the
Compliance Plan that is in excess of one hundred twenty (120) days must be approved by the
Regional Director. The Compliance Program shall include, at a minimum:
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(a)

appropriate written policies and procedures to conduct, oversee, and monitor

mortgage servicing, Loss Mitigation, and foreclosure operations;
(b)

processes to ensure that all factual assertions made in pleadings, declarations,

affidavits, or other sworn statements filed by or on behalf of the Association are accurate,
complete, and reliable, and that affidavits, declarations, or other sworn statements are
based on personal knowledge or a review of the Association's books and records when
the affidavit, declaration, or sworn statement so states;
(c)

processes to ensure that affidavits filed in foreclosure proceedings are executed

and notarized in accordance with state legal requirements and applicable guidelines,
including jurat requirements;
(d)

processes to review and approve standardized affidavits and declarations for each

jurisdiction in which the Association files foreclosure actions to ensure compliance with
applicable laws, rules, and court procedures;
(e)

processes to ensure that the Association has properly documented ownership of

the promissory note and mortgage (or deed oftrust) under applicable state law, or is
otherwise a proper party to the action (as a result of agency or other similar status) at all
stages of foreclosure and bankruptcy litigation, including appropriate transfer and
delivery of endorsed notes and assigned mortgages or deeds of trust at the formation of a
residential mortgage-backed security, and lawful and verifiable endorsement and
successive assignment of the note and mortgage or deed of trust to reflect all changes of
ownership;

(f)

processes to ensure that a clear and auditable trail exists for all factual information

contained in each affidavit or declaration, in support of each ofthe charges that are listed,
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including whether the amount is chargeable to the borrower and/or claimable to the
investor;
(g)

processes to ensure that foreclosure sales (including the calculation of the default

period, the amounts due, and compliance with notice requirements) and post-sale
confinnations are in accordance with the terms of the mortgage loan and applicable state
and federal law requirements;
(h)

processes to ensure that all fees, expenses, and other charges imposed on the

borrower are assessed in accordance with the terms of the underlying mortgage note,
mortgage, or other customer authorization with respect to the imposition of fees, charges,
and expenses, and in compliance with all applicable Legal Requirements and supervisory
guidance;
(i)

processes to ensure that the Association has the ability to locate and secure all

documents, including the original promissory notes if required, necessary to perform
mortgage servicing, foreclosure and Loss Mitigation, or loan modification functions;

G)

ongoing testing for compliance with applicable Legal Requirements and

supervisory guidance that is completed by qualified persons with requisite knowledge
and ability (which may include internal audit) who are independent of the Association's
business lines;
(k)

measures to ensure that policies, procedures, and processes are updated on an

ongoing basis as necessary to incorporate any changes in applicable Legal Requirements
and supervisory guidance;

(1)

processes to ensure the qualifications of current management and supervisory

personnel responsible for mortgage servicing and foreclosure processes and operations,
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including collections, Loss Mitigation and loan modification are appropriate, and a
determination of whether any staffing changes or additions are needed;
(m)

processes to ensure that staffing levels devoted to mortgage servicing and

foreclosure processes and operations, including collections, Loss Mitigation and loan
modification, are adequate to meet current and expected workload demands;
(n)

processes to ensure that workloads of mortgage servicing, foreclosure and Loss

Mitigation and loan modification personnel, including single point of contact personnel
as hereinafter defined, are reviewed and managed. Such processes, at a minimum, shall
assess whether the workload levels are appropriate to ensure compliance with the
requirements of this Order, and necessary adjustments to workloads shall promptly
follow the completion of the reviews. An initial review shall be completed within ninety
(90) days of this Order, and subsequent reviews shall be conducted semi-annually;
(0)

processes to ensure that the risk management, quality control, audit, and

compliance programs have the requisite authority and status within the organization so
that appropriate reviews of the Association's mortgage servicing, Loss Mitigation, amI
foreclosure activities and operations may occur and deficiencies are identified and
promptly remedied;

(P)

appropriate training programs for personnel involved in mortgage servicing and

foreclosure processes and operations, including collections, Loss Mitigation, and loan
modification, to ensure compliance with applicable Legal Requirements and supervisory
guidance; and
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(q)

appropriate procedures for customers in bankruptcy, including a prohibition on

the collection of fees in violation of bankruptcy's automatic stay (11 U.S.C. § 362), the
discharge injunction (11 U.S.C. § 524), or any applicable court order.

Third Party Management.
12.

Within sixty (60) days of this Order, the Association shall submit to the Regional

Director acceptable policies and procedures for outsourcing foreclosure or related functions,
including Loss Mitigation and loan modification, and property management functions for
residential real estate acquired through or in lieu of foreclosure, to any agent, independent
contractor, consulting firm, law firm (including local counsel in foreclosure or bankruptcy
proceedings retained to represent the interests ofthe owners of mortgages), property
management firm, or other third-party (including any subsidiary or affiliate of the Association
not specifically named in this Order) (Third-Party Providers). Third-party management policies
and procedures shall be implemented within one hundred twenty (120) days ofthis Order. Any
corrective action timetable that is in excess of one hundred twenty (120) days must be approved
by the Regional Director. The policies and procedures shall include, at a minimum:
(a)

appropriate oversight to ensure that Third-Party Providers comply with all

applicable Legal Requirements, supervisory guidance (including applicable portions of
OTS Thrift Bulletin 82a), and the Association's policies and procedures;
(b)

measures to ensure that all original records transferred from the Association to

Third-Party Providers (including the originals of promissory notes and mortgage
documents) remain within the custody and control of the Third-Party Provider (unless
filed with the appropriate court or the loan is otherwise transferred to another party). and
are returned to the Association or designated custodians at the conclusion of the
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performed service, along with all other documents necessary for the Association's files,
and that the Association retains imaged copies of significant documents sent to ThirdParty Providers;
measures to ensure the accuracy of all documents filed or otherwise utilized on

(c)

behalf of the Association or the owners of mortgages in any judicial or non-judicial
foreclosure proceeding, related bankruptcy proceeding, or in other foreclosure-related
litigation, including, but not limited to, documentation sufficient to establish ownership
ofthe promissory note and/or the right to foreclose at the time the foreclosure action is
commenced;
(d)

processes to perform appropriate due diligence on potential and current Third-

Party Provider qualifications, expertise, capacity, reputation, complaints, information
security, business continuity and financial viability, and to ensure adequacy of Thirdw
Party Provider staffmg levels, training, work quality, and workload balance;
(e)

processes to ensure that contracts provide for adequate oversight, including

requiring Third-Party Provider adherence to Association foreclosure processing
standards, measures to enforce Third-Party Provider contractual obligations, and
processes to ensure timely action with respect to Third-Party Provider performance
failures;
(f)

processes to ensure periodic reviews of Third-Party Provider work for timeliness,

competence, completeness, and compliance with all applicable Legal Requirements and
supervisory guidance, and to ensure that foreclosures are conducted in a safe and sound
manner;
(g)

processes to review customer complaints about Third-Party Provider services;
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(h)

processes to prepare contingency and business continuity plans that ensure the

continuing availability of critical third-party services and business continuity of the
Association, consistent with federal banking agency guidance, both to address short-term
and long-term service disruptions and to ensure an orderly transition to new service
providers should that become necessary;
(i)

a review of fee structures for Third-Party Providers to ensure that the method of

compensation considers the accuracy, completeness, and legal compliance offoreclosure
filings and is not based solely on increased foreclosure volume andlor meeting processing
timelines; and

G)

a certification process for law firms (and recertification of existing law firm

providers) that provide residential mortgage foreclosure and bankruptcy services for the
Association, on a periodic basis, as qualified to serve as Third-Party Providers to the
Association including that attorneys are licensed to practice in the relevant jurisdiction
and have the experience and competence necessary to perform the services requested.

Mortgage Electronic Registration System.
13.

Within sixty (60) days of this Order, the Association shall submit to the Regional

Director an acceptable plan to ensure appropriate controls and oversight of foreclosure activities
within respect to the Mortgage Electronic Registration System (MERS) and compliance with
MERSCORP's membership rules, terms, and conditions (MERS Requirements) (MERS Plan).
The MERS Plan shall be implemented within one hundred twenty (120) days ofthis Order. Any
corrective action timetable that is in excess of one hundred twenty (120) days must be approved
by the Regional Director. The MERS Plan shall include, at a minimum:
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(a)

processes to ensure that all mortgage assignments and endorsements with respect

to mortgage loans serviced or owned by the Association out of MERS' name are
executed only by a certifying officer authorized by MERS and approved by the
Association;
(b)

processes to ensure that all other actions that may be taken by MERS certifying

officers (with respect to mortgage loans serviced or owned by the Association) are
executed by a certifying officer authorized by MERS and approved by the Association;
(c)

processes to ensure that the Association maintains up-to-date corporate

resolutions from MERS for all Association employees and third-parties who are
certifying officers authorized by MERS, and up-to-date lists ofMERS certifying officers;
(d)

processes to ensure compliance with all MERS Requirements and with the

requirements of the MERS Corporate Resolution Management System (CRMS);
(e)

processes to ensure the accuracy and reliability of data reported to MERSCORP,

including monthly system-to-system reconciliations for all MERS mandatory reporting
fields, and daily capture of all rejects/warnings reports associated with registrations,
transfers, and status updates on open-item aging reports. Unresolved items must be
maintained on open-item aging reports and tracked until resolution. The Association.
shall determine and report whether the foreclosures serviced by the Association that are
currently pending in MERS' name are accurate and how many are listed in error, and
describe how and by when the data on the MERSCORP system will be corrected;

(:t)

an appropriate MERS quality assurance workplan, which clearly describes all

tests, test frequency, sampling methods, responsible parties, and the expected process for
open-item follow-up, and includes an annual independent test of the control structure of
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the system-to-system reconciliation process, the reject/warning error correction process,
and adherence to the Association's MERS Plan; and
(g)

inclusion ofMERS into the Association's third-party vendor management

process, which shall include a detailed analysis of potential vulnerabilities, including
information security, business continuity, and vendor viability assessments.
Foreclosure Review.
14.

Within forty-five (45) days of this Order, the Association shall retain an independent

consultant acceptable to the Regional Director to conduct an independent review of certain
residential foreclosure actions regarding individual borrowers with respect to the Association's
mortgage servicing portfolio. The review shall include residential foreclosure actions or
proceedings (including foreclosures that were in process or completed) for loans serviced by the
Association, whether brought in the name of the Association, the investor, the mortgage note
holder, or any agent for the mortgage note holder (including MERS), that have been pending at
any time from January 1, 2009 to December 31, 2010, as well as residential foreclosure sales that
occurred during this time period (Foreclosure Review).
15.

Within fifteen (15) days of the engagement of the independent consultant described in

Paragraph 14, but prior to the commencement of the Foreclosure Review, the Association shall
submit to the Regional Director for approval an engagement letter that sets forth:
(a)

the methodology for conducting the Foreclosure Review, including: (i) a

description of the information systems and documents to be reviewed, including the
selection of criteria for files or aspects of files to be reviewed; (ii) the criteria for
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evaluating the reasonableness of fees and penalties; (iii) other procedures necessary to
make the required determinations (such as through interviews of employees and third
parties and a process for the submission and review of borrower claims and complaints);
and (iv) any proposed sampling techniques. In setting the scope and review methodology
under clause (i) ofthis sub-paragraph, the independent consultant may consider any work
already done by the Association or other third-parties on behalf of the Association. The
engagement letter shall contain a full description of the statistical basis for the sampling
methods chosen, as well as procedures to increase the size of the sample depending on
results of the initial sampling;
(b)

expertise and resources to be dedicated to the Foreclosure Review;

(c)

completion of the Foreclosure Review and the Foreclosure Report within one

hundred twenty (120) days from approval of the engagement letter; and
(d)

a written commitment that any workpapers associated with the Foreclosure

Review shall be made available to the OTS immediately upon request.
16.

The purpose of the Foreclosure Review shall be to determine, at a minimum:
(a)

whether at the time the foreclosure action was initiated or the pleading or affidavit

or declaration filed (including in bankruptcy proceedings and in defending suits brought
by borrowers), the foreclosing party or agent of the party had properly documented
ownership of the promissory note and mortgage (or deed of trust) under relevant state
law, or was otherwise a proper party to the action as a result of agency or similar status;
(b)

whether the foreclosure was in accordance with applicable federal and state laws,

including, but not limited to, the u.s. Bankruptcy Code and the SCRA;
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(c)

whether a foreclosure sale occurred when an application for a loan modification

or other Loss Mitigation was under consideration when the loan was performing in
accordance with a trial or permanent loan modification, or when the loan had not been in
default for a sufficient period of time to authorize foreclosure pursuant to the terms of the
mortgage loan documents and related agreements;
(d)

whether, with respect to non-judicial foreclosures, the procedures followed with

respect to the foreclosure sale (including the calculation ofthe default period, the
amounts due, and compliance with notice periods) and post-sale confirmations were in
accordance with the terms of the mortgage loan and state law requirements;
(e)

whether a delinquent borrower's account was only charged fees and/or penalties

that were permissible under the terms of the borrower's loan documents, applicable Legal
Requirements, and were otherwise reasonable and customary;
(f)

whether the frequency that fees were assessed to any delinquent borrower's

account (including broker price opinions) was excessive under the terms of the
borrower's loan documents, applicable Legal Requirement, or were otherwise
unreasonable;
(g)

whether Loss Mitigation Activities with respect to foreclosed loans were handled

in accordance with the requirements of the RAMP, and consistent with the policies and
procedures applicable to the Association's proprietary loan modifications or other Loss
Mitigation programs, such that each borrower had an adequate opportunity to apply for a
Loss Mitigation option or program, any such application was handled properly, a final
decision was made on a reasonable basis, and was communicated to the borrower before
the foreclosure sale; and
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(h)

whether any errors, misrepresentations, or other deficiencies identified in the

Foreclosure Review resulted in fmancial injury to the borrower or the mortgagee.
17.

The independent consultant shall prepare a written report detailing the findings of the

Foreclosure Review (Foreclosure Report), which shall be completed within thirty (30) days of
completion ofthe Foreclosure Review. Immediately upon completion, the Foreclosure Report
shall be submitted to the Regional Director and the Board.
18.

Within forty-five (45) days 9f submission ofthe Foreclosure Report to the Board, the

Association shall submit to the Regional Director an acceptable plan to remediate all financial
injury to borrowers caused by any errors, misrepresentations, or other deficiencies identified in
the Foreclosure Report by:
(a)

reimbursing or otherwise appropriately remediating borrowers for impermissible

or excessive penalties, fees or expenses, or for other fmancial injury identified in
accordance with this Order; and
(b)

taking appropriate steps to remediate any foreclosure sale identified in the

Foreclosure Report where the foreclosure was not authorized as described in this Order.
19.

Within sixty (60) days after the Regional Director provides supervisory non-objection to

the plan set forth in paragraph (18) above, the Association shall make all reimbursement and
remediation payments and provide all credits required by such plan, and provide the Regional
Director with a report detailing such payments and credits.

Management Information Systems.
20.

Within sixty (60) days of this Order, the Association shall submit to the Regional

Director an acceptable plan for operation of its management information systems (MIS) for
foreclosure and Loss Mitigation or loan modification activities to ensure the timely delivery of
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complete and accurate information to permit effective decision-making. The MIS plan shall be
implemented within one hundred twenty (120) days of this Order. Any corrective action
timeframe that is in excess of one hundred twenty (120) days must be approved by the Regional
Director. The plan shall include, at a minimum:
(a)

a description of the various components of MIS used by the Association for

foreclosure and Loss Mitigation or loan modification activities;

(b)

a description of and timetable for any needed changes or upgrades to:
(i)

monitor compliance with all applicable Legal Requirements, supervisory

guidance, and the requirements of this Order;
(ii)

ensure the ongoing accuracy of records for all serviced mortgages,

including, but not limited to, records necessary to establish ownership and/or the
right to foreclose by the appropriate party for all serviced mortgages, outstanding
balances, and fees assessed to the borrower; and
(iii)

measures to ensure that Loss Mitigation, loan foreclosure, and

modification staffs have sufficient and timely access to information provided by
the borrower regarding loan foreclosure and modification activities; and
(c)

the testing of the integrity and accuracy ofthe new or enhanced MIS to ensure

that reports generated by the system provide necessary information for adequate
monitoring and quality controls.
Mortgage Servicing.

21.

Within sixty (60) days of the Order, the Association shall submit to the Regional Director

an acceptable plan, along with a time line, for ensuring effective coordination of communications
with borrowers, both oral and written, related to Loss Mitigation or loan modification and
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foreclosure activities: (i) to ensure that communications are timely and effective and are
designed to avoid confusion to borrowers; (ii) to ensure continuity in the handling of borrowers'
loan files during the Loss Mitigation, loan modification and foreclosure process by personnel
knowledgeable about a specific borrower's situation; (iii) to ensure that reasonable and good
faith efforts, consistent with applicable Legal Requirements, are engaged in Loss Mitigation and
foreclosure prevention for delinquent loans, where appropriate; and (iv) to ensure that decisions
concerning Loss Mitigation or loan modifications continue to be made and communicated in a
timely fashion. Prior to submitting the plan, the Association shall conduct a review to determine
whether processes involving past due mortgage loans or foreclosures overlap in such a way that
they may impair or impede a borrower's efforts to effectively pursue a loan modification and
whether Association employee compensation practices discourage Loss Mitigation or loan
modifications. The plan shall be implemented within one hundred twenty (120) days of this
Order. Any corrective action timeframe that is in excess of one hundred twenty (120) days must
be approved by the Regional Director. The plan shall include, at a minimum:
(a)

measures to ensure that staff handling Loss Mitigation and loan modification

requests routinely communicates and coordinates with staffprocessing the foreclosure on
the borrower's property;
(b)

appropriate deadlines for responses to borrower communications and requests for

consideration of Loss Mitigation, including deadlines for decision-making on Loss
Mitigation activities, with the metrics established not being less responsive than the
timelines in the HAMP;
(c)

establishment of an easily accessible and reliable single point of contact for each

borrower so that the borrower has access to an employee of the bank to obtain
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information throughout the Loss Mitigation, loan modification, and foreclosure
processes;
(d)

a requirement that written communications with the borrower identify such single

point of contact along with one or more direct means of communication with the contact;
(e)

measures to ensure that the single point of contact has access to current

information and personnel (in-house or third-party) sufficient to timely, accurately, and
adequately inform the borrower of the current status of the Loss Mitigation, loan
modification, and foreclosure activities;

(t)

measures to ensure that staff are trained specifically in handling mortgage

delinquencies, Loss Mitigation and loan modifications;
(g)

procedures and controls to ensure that a final decision regarding a borrower's loan

modification request (whether on a trial or permanent basis) is made and communicated
to the borrower in writing, including the reason(s) why the borrower did not qualify for
the trial or permanent modification (including the net present value calculations utilized
by the Association, if applicable), by the single point of contact within a reasonable time
before any foreclosure sale occurs;
(h)

procedures and controls to ensure that when the borrower's loan has been

approved for modification on a trial or permanent basis that: (i) no foreclosure or legal
action predicate to foreclosure occurs, unless the borrower is deemed in default on the
terms of the trial or permanent modification; and (ii) the single point of contact remains
available to the borrower and continues to be referenced on all written communications
with the borrower;

OneWest Bank, FSB
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(i)

policies and procedures to enable borrowers to make complaints regarding the

Loss Mitigation or loan modification process, denial of modification requests, the
foreclosure process, or foreclosure activities which prevent a borrower from pursuing
Loss Mitigation or loan modification options, and a process for making borrowers aware
of the complaint procedures;

G)

procedures for the prompt review, escalation, and resolution of borrower

complaints, including a process to communicate the results of the review to the borrower
on a timely basis;
(k)

policies and procedures to ensure that payments are credited in a prompt and

timely manner, that payments, including partial payments, to the extent permissible under
the terms of applicable legal instruments, are applied to scheduled principal, interest,
andlor escrow before fees, and that any misapplication of borrower funds is corrected in a
prompt and timely manner;

(1)

policies and procedures to ensure that timely information about Loss Mitigation

options is sent to the borrower in the event of a delinquency or default, including plain
language notices about Loss Mitigation, loan modification, and the pendency of
foreclosure proceedings; and
(m)

policies and procedures to ensure that foreclosure, Loss Mitigation, and loan

modification documents provided to borrowers and third-parties are appropriately
maintained and tracked, that borrowers generally will not be required to resubmit the
same documented information that has already been provided, and that borrowers are
notified promptly ofthe need for additional information; and
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(n)

policies and procedures to consider loan modifications or other Loss Mitigation

Activities with respect to junior lien loans owned by the Association, and to factor the
risks associated with such junior lien loans into loan loss reserving practices, where the
Association services the associated first lien mortgage and becomes aware that such first
lien mortgage is delinquent or has been modified. Such policies and procedures shall
require the ongoing maintenance of appropriate loss reserves for junior lien mortgages
owned by the Association and the charge"off of such junior lien loans in accordance with
Federal Financial Institutions Examination Council (FFIEC) retail credit classification
guidelines.
Effective Date. Incorporation of Stipulation.
22.

This Order is effective on the Effective Date as shown on the first page. The StipUlation

is made a part hereof and is incorporated herein by this reference.
Duration.
23.

This Order shall remain in effect until terminated, modified, or suspended by written

notice of such action by the OTS, acting by and through its authorized representatives.
Time Calculations.
24.

Calculation of time limitations for compliance with the terms of this Order run from the

Effective Date and shall be based on calendar days, unless otherwise noted.
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25.

The Regional Director, or an OTS authorized representative, may extend any of the

deadlines set forth in the provisions of this Order upon written request by the Association that
includes reasons in support for any such extension. Any OTS extension shall he made in writing.
Submissions and Notices.
26.

All submissions, including any reports, to the OTS that are required by or contemplated

by this Order shall be submitted within the specified timeframes.
27.

Except as otherwise provided herein, all submissions, requests, communications,

consents or other documents relating to this Order shall be in writing and sent by first class U.S.
mail (or by reputable overnight carrier, electronic facsimile transmission or hand delivery by
messenger) addressed as follows:
(a)

To the OTS 1:
Regional Director Philip A. Gerbick
OTS Western Regional Office
225 East John Carpenter Freeway, Suite 500
Irving, Texas 75062-2326

(b)

To the Association:
Mr. Joseph M. Otting
President and Chief Executive Officer
One West Bank, FSB
888 E. Walnut Street
Pasadena, California 91101-7211

I Following the Transfer Date, see Dodd-Frank Wall Street Reform and Consumer Protection Act, Pub. Law No.
1 I 1-203, § 3 I I, 124 Stat. 1520-21 (20 I 0), all submissions, requests, communications, consents or other documents
relating to this Order shall be directed to the Comptroller of the Currency, or to the individual, division, or office
designated by the Comptroller of the Currency.
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Scope of Board Responsibility.

28.

In each instance in this Order in which the Board is required to ensure adherence to, and

undertake to perform certain obligations of the Association, it is intended to mean that the Board
shall:
(a)

authorize and adopt such actions on behalf ofthe Association as may be necessary

for the Association to perform its obligations and undertakings under the terms of this
Order;
(b)

require the timely reporting by Association management of such actions directed

by the Board to be taken under the terms of this Order;
(c)

follow-up on any material non-compliance with such actions in a timely and

appropriate manner; and
(d)

require corrective action be taken in a timely manner of any material non

compliance with such actions.
No Violations Authorized.

29.

Nothing in this Order or the Stipulation shall be construed as allowing the Association, its

Board, officers, or employees to violate any law, rule, or regulation.
IT IS SO ORDERED.

OFFICE OF THRIFT SUPERVISION

BY:%~.~(

Philip A. Ger ick
Regional Director, Western Region
Date: See Effective Date on page 1
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UNITED STATES OF AMERICA
BEFORE THE
BOARD OF GOVERNORS OF THE FEDERAL RESERVE SYSTEM
WASHINGTON, D C .
In the Matter of
IMB HoldCo LLC
)cktDPasadena, California.
:W
rdeN
S
T
(O
C
H
o.14-02B

CONSENT ORDER
WHEREAS, on April 13, 2011, IMB HoldCo LLC, Pasadena, California (“Holding
Company”), then a registered savings and loan holding company, consented to the issuance of a
Consent Order with the Office of Thrift Supervision (the “OTS”) (the “2011 Holding Company
Consent Order”), in recognition of the common goals of the OTS and Holding Company (a) to
ensure that Holding Company’s wholly owned savings association subsidiary, OneWest Bank,
Pasadena, California (“Association”), maintains effective corporate governance, including the
establishment and maintenance of robust risk management, compliance, and internal audit
programs to ensure that the Association operates in a safe and sound manner and in compliance
with all applicable Legal Requirements (as defined in the 2011 Holding Company Consent
Order) with respect to its residential mortgage servicing and foreclosure activities; and (b) that
Holding Company and its subsidiaries effectively manage their legal, reputational, and
compliance risks;
WHEREAS, on April 13, 2011, Association consented to the issuance of a Consent Order
by the OTS (the “2011 Association Consent Order”);P
agebrk.
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WHEREAS, the 2011 Holding Company Consent Order required Holding Company to
ensure that the Association complies with the terms of the 2011 Association Consent Order;
WHEREAS, effective July 21, 2011, pursuant to sections 312, 314, and 316 of the DoddFrank Wall Street Reform and Consumer Protection Act, 12 U.S.C. §§ 5412, 5414, and 5416, the
2011 Holding Company Consent Order has been administered and is enforceable by the Board of
Governors of the Federal Reserve System (the “Board of Governors”) and the 2011 Association
Consent Order has been administered and is enforceable by the Office of the Comptroller of the
Currency (the “OCC”);
WHEREAS, the Holding Company applied to convert from a savings and loan holding
company to a bank holding company and the Board of Governors approved the conversion
application on February 19, 2014;
WHEREAS, the Association applied to convert from a federal savings association to a
national bank and the OCC approved the conversion application on February 20, 2014;
WHEREAS, pursuant to sections 3(q) and 8(b) of the Federal Deposit Insurance Act,
12 U.S.C. §§ 1813(q), 1818(b), the Board o f Governors is the appropriate Federal banking
agency for purposes o f administering and enforcing cease-and-desist orders with respect to any
bank holding company, and the OCC is the appropriate Federal banking agency for purposes of
administering and enforcing cease-and-desist orders with respect to any national bank;
WHEREAS, the OCC and the Association have agreed to enter into a new consent order,
dated February 28, 2014, (“Bank Consent Order”) that incorporates by reference all provisions of
the 2011 Association Consent Order, as if set forth in full and pursuant to which the Association
is required to adhere to the provisions of the OTS Order as though it remained in full force and
effect;

2
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WHEREAS, Holding Company and the Board of Governors intend Holding Company’s
obligations under the 2011 Holding Company Consent Order to remain in full force and effect;
WHEREAS, the board of directors of the Holding Company, at a duly constituted
meeting, adopted a resolution authorizing and directing Joseph Otting to enter into this Consent
Order to Cease and Desist (the “Order”) on behalf of the Holding Company, and consenting to
compliance by the Holding Company and its institution-affiliated parties, as defined in sections
3(u) and 8(b)(3) of the Federal Deposit Insurance Act, as amended (the “FDI Act”) (12 U.S.C.
§§ 1813(u) and 1818(b)(3)), and waiving any and all rights that the Holding Company may have
pursuant to section 8 of the FDI Act, including, but not limited to: (i) the issuance of a notice of
charges; (ii) a hearing for the purpose of taking evidence on any matters set forth in this Order;
(iii) judicial review of this Order; (iv) contest the issuance of this Order by the Board of
Governors; and (v) challenge or contest, in any manner, the basis, issuance, validity, terms,
effectiveness or enforceability of this Order or any provision hereof.
NOW, THEREFORE, IT IS HEREBY ORDERED pursuant to section 8(b) of the FDI
Act (12 U.S.C. § 1818(b)) that:
1.

Holding Company shall continue to adhere to the substantive provisions of the

2011 Holding Company Consent Order and to paragraphs 6 through 16 of the Stipulation and
Consent To Issuance of a Consent Order that accompanied the 2011 Holding Company Consent
Order (“2011 Stipulation”), which provisions and paragraphs are incorporated by reference into
this Order.
2.

Except as provided below, all references in the 2011 Holding Company Order and

in the 2011 Stipulation to the “Office of Thrift Supervision” or “OTS” shall be deemed to be.

3
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references to the Board of Governors and all references in such Order to the “Regional Director”
shall be deemed to be references to the Federal Reserve Bank of San Francisco.
3.

The reference in paragraph 1 of the 2011 Holding Company Order to the

“Association Order issued by the OTS” shall be deemed a reference to the 2014 Bank Consent
Order.
4.

The reference in paragraph 16 of the 2011 Stipulation to “ 12 C.F.R. §§ 563.555

and 563.560” shall be deemed a reference to 12 C.F.R. §§ 225.71 and 72.
By Order of the Board of Governors, effective this 21st day of March, 2014.

IMB HoldCo LLC.phO
ting.JoseB
y:/

BOARD OF GOVERNORS OF THE
FEDERAL RESERVE SYSTEM.
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Secretary of the Board.

/s/ Robert deV. F
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#2015-077
Terminates OTS Order #WN-11-011 and OTS Order #2014-029
UNITED STATES OF AMERICA
DEPARTMENT OF THE TREASURY
OFFICE OF THE COMPTROLLER OF THE CURRENCY

)
)
)
)
)

In the Matter of:
OneWest Bank, N.A.
Pasadena, California

ORDER TERMINATING THE 2011 AND 2014 CONSENT ORDERS

WHEREAS, in an effort to protect the depositors, other customers, and shareholders of
OneWest Bank, N.A., Pasadena, California (“Bank”), and to ensure the Bank’s safe and sound
operation in accordance with all applicable laws, rules, and regulations, the Bank, by and through
its duly elected and acting Board of Directors, and the Office of Thrift Supervision (“OTS”)
entered into a Consent Order, OTS WN-11-011, dated April 13, 2011 (“2011 Consent Order”),
the terms of which were reaffirmed by Consent Order, #2014-029, dated March 11, 2014 (“2014
Consent Order”), issued by the Office of the Comptroller of the Currency (“OCC”); 1 and
WHEREAS, the Comptroller believes that the protection of the depositors, other
customers, and shareholders of the Bank, as well as its safe and sound operation, does not require
the continued existence of the 2011 Consent Order or the 2014 Consent Order.

1

Pursuant to Title III of the Dodd-Frank Wall Street Reform and Consumer Protection Act (Dodd-Frank), Pub. L.
111-203 (April 21, 2010), all functions of the OTS related to federal savings associations were transferred to the
OCC on July 21, 2011. See Section 312(b) of the Dodd-Frank Act, codified at 12 U.S.C. § 5412(b). As a result,
the OCC has overseen the majority of the Bank’s implementation of the corrective actions required by the 2011
Consent Order. In addition, OneWest Bank, FSB converted to OneWest Bank, N.A. in 2014. In an action taken
contemporaneously with the conversion, the OCC issued the 2014 Consent Order that reaffirmed the Bank’s
obligations to achieve compliance with the terms of the 2011 Consent Order.

1
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NOW, THEREFORE, the Comptroller directs that the 2011 Consent Order dated April 13,
2011 and the 2014 Consent Order dated March 11, 2014 are hereby, TERMINATED.
IN TESTIMONY WHEREOF, the undersigned, designated by the Comptroller as his
authorized representative, has hereunto set his hand.

/s/
William Haas
Deputy Comptroller
Midsize Bank Supervision

July 14, 2015
Date

2

