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2003 DEERE 210LE #2172, OROPS,
4X4, GP Bucket, Gannon Box, 4 Spd,
Rippers, 2752 hrs..................$17,500

2005 CAT 308C CR #1981, EROPS,
Aux. Hyd., Hyd. Thumb, A/C, 2488 hrs.,
Auto Grease, Zero Tail Swing!...$49,500
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2007 CAT 420E #2189, e-Stick, Aux.
Hydraulics, QD Coupler, Solid Steer
Tires, GP Bkt, 3268 hrs., 4x2.....$44,500

2004 DEERE 310G #2190, 2 WD, JD
Controls, 2845 hrs., Fork Hooks, GP
Bkt, QC, Choice of Bucket.......$26,900

2007 DEERE 210LE #2200, 4X4,
Gannon Scraper Box, Ripper, New
Paint, New Tires! Need to see!...$32,500

For more information contact Gary Hawthorne: (760) 644-6493

Located at 156 W. Mission • Escondido • CA

San Diego Unified School District’s
Creative Performing and
Media Arts Middle School
San Diego Unified School District’s
Creative Performing and Media Arts Middle School

By: Ruben Martinez, Edwin Martinez and Woody Sical
Students at the Stanley E. Foster’s Construction Tech Academy

The 20,600 SqFt building
consists of not only a
modern theater, but of
learning spaces close to
the stage for practices

By: Ruben Martinez, Edwin Martinez
and Woody Sical
Students at the Stanley E. Foster’s
Construction Tech Academy

Project highlight is the 400 seat theater complete
with concrete masonry units to keep noise down from
nearby Marine Corp Air Station, sound dampeners,
and a state-of-the-art displacement ventilation
system which works from the ground up
6
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To deal with an excessive
amount of sunlight, unique
design elements were
incorporated including a
cantilevered entry plaza using
the curves of a grand piano
info@contractor-news.com

Here, the shape of a guitar
inspired this overhang in front
of the music classrooms
Artist Renderings provided by
San Diego Unified School District
760.466.7790

After Prop S and Z were passed in 2008,
schools all over the San Diego School
Unified School District have been improving and renovating their campuses, some
even adding more buildings. Prop S and Z
were passed by voters to provide quality
schools all over the district and are funding the repairs and revitalization of these
campuses.
One of those schools is the Creative
Performing and Media Arts Middle School
(CPMA), which is located in the community of Clairemont on the old Kroc Middle
School site. The San Diego school district
has hired Triton Structural, a subsidiary
of T. B. Penick & Sons, Inc., to implement
two phases of construction. The current
campus will undergo a whole-site modernization, while they will also be constructing a brand new state-of-the-art
Performing Arts Center. The project was
CPMA Continues on Page 8
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Construction is underway
and is scheduled to be
completed by July 2014

Waffle ceiling panels were used to
help the acoustics in the theater

CPMA Continued from Page 7

launched in August 2012 and it is projected to be completed by July 2014. It is currently at the 75 percent
completion mark. There will be many benefits that come
from this project, both to the school and the Clairemont
community.
There are many buildings that are in the process of being remodeled during the whole-site modernization. One
priority of the remodel is to meet accessibility standards.
The heating will be upgraded and they are also upgrading
the ventilation and air conditioning. The lighting and low
voltage technology is also being worked on.
Triton Structural is also remodeling the auditorium,
shower/locker areas, food service facility, adding new
service kiosks, and improving path of travel. In order to
be ADA compliant they added bells that light up to classrooms for the hearing impaired students. They also added push bar doors for the handicap. This will be particularly beneficial for CPMA’s high population of students
with special needs.
Triton Structural has also built a state-of-the-art,
20,600 square-feet Performing Arts Center for the
school. This new building is located on the east side of the
school campus, and can seat over 400 audience members. It will eventually include two music classrooms so
students have a learning space that is close in proximity
to the stage. This building will also include a green room,
scene shop, control booth and ticket booths, which will
give it a very authentic feel. They have also included an
ample amount of storage space for props and school
materials. Lastly, large restrooms are also being built to
accommodate the large audiences they anticipate at future performances.
Concrete masonry unit was selected for building the
Performing Arts Center to keep the overhead noise of
planes from the Marine Corp Air Station out. They also
8
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used many sound dampeners to make this building sound
proof, such as acoustic panels on the ceiling to prevent
echoes and sound distractions. Carpet is an additional
sound absorber. Something else very intriguing about
this building is its unique state-of-the-art displacement
ventilation system. They specifically chose to install this
system because it works from the bottom up, making a
limited amount of sound, which will decrease distractions during performances.
Many unique design elements were also incorporated into the building in a stellar example of “form follows
function.” For instance, because the solar orientation
of the building caused the entry way to face south,
guests standing in that area would have to deal with
an excessive amount of sunlight. To address this issue,
lead architect Rebecca Grijalva and her team from Platt
Whitelaw Architects, Inc. designed a cantilevered entry
plaza incorporating the curves of a grand piano. They are
also building an additional overhang on the side of the
building, this one in the shape of a guitar. Both of these
overhangs will work to protect patrons from the sun and
rain, while their subtle designs are an expression of the
Performing Arts Center’s general purpose and the creativity that will transpire in the space.
However, with benefits come challenges. Some of the
construction has altered everyday life for the kids attending the school. For example, many of the construction trucks and equipment needed for the project have
rerouted the school buses arriving in the morning to drop
off students. Several classes have been relocated to
temporary bungalows while their original classrooms are
being worked on. Regardless of the minor inconveniences, SDUSD, CPMA, and Triton Structural have worked
together to ensure that students still have access to a
functional learning environment with the promise of an
even better one in the near future.
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Construction Tech Academy
Journalism Students Take Over
By: Mary Montgomery

At first glance, the article included in this issue of
Contractor News and Views (CNV) about the construction of a new performing arts center for the San Diego
Unified School District (SDUSD) appears like an article
that you would expect to see in CNV. Look closer.
Is the headline attention-grabbing? Have the five W’s
been answered? Does the article follow the inverted pyramid format? Is the article objective, or is there an editorial bias? Do you, the reader, have enough information?
These were just some of the considerations discussed
with a team of 51 eager students from Jessica Frichtel’s ninth-grade English class at Kearny High School’s,
Stanley E. Foster’s Construction Tech Academy (CTA).
Grouped into teams of three, these students would
compete in a writing competition to author the best story about the renovations and new construction taking
shape at SDUSD’s Creative, Performing and Media Arts
(CPMA) middle school. The best article written would be
published in the January 2014 issue of CNV.

Students first received mentoring from CNV’s editorial team so that their article, which would be viewed by
more than 20,000 readers, would be good quality.
“Basic journalism skills are always going to be in
demand, regardless of what industry you work in,” said
Mary Montgomery, a freelance writer for CNV, during a
presentation to CTA students.
The emphasis of the project was on writing and critical thinking with an interdisciplinary approach – tying
the importance of writing to communicating important
details about a large-scale construction job, familiar
curriculum for CTA students.
“Getting students to embrace the medium of print and
to engage in the creative processes behind producing
such a product is important,” said Sandy Caples, CNV
Editor. “The real value of this article is that it is customauthored for an industry publication by high school
students whose learning specialty is construction,

The winning story was written by
Ruben Martinez, Edwin Martinez,
and Woody Sical (Pictured Left)
51 Students of CTA were given a project tour
to prepare them for writing their article

CTA Continues on Page 10
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engineering and architecture.”
With their lessons from the CNV
team finished, CTA students threw
on their hardhats for a site walkthrough of the CPMA campus, located at 5050 Conrad Avenue in the
Clairemont area of San Diego. The
Associated General Contractors of
San Diego (AGC) picked up the bus
tab to get these students to the job
site for an official press conference
and tour.
Both CNV and the AGC of San
Diego have supported CTA since its
inception in 2004 when Kearny High
School transformed from a traditional high school into an educational
complex composed of four small
autonomous high schools, each
designed around a specific career
theme: engineering and construction, multimedia design and production, science and technology, and
international business.
During the press conference, CTA
students heard from CPMA Principal Scott Thomason who shared
his thoughts on what the school’s
new capabilities will provide. Lee
Dulgeroff, Executive Director of Facilities Planning and Construction
for SDUSD, and Rick Mortazavi, the
district's Construction Manager for
the project, also spoke, as did Jeff
Almodovar, Project Superintendent
for Triton Structural, and Lead Architect Rebecca Grijalva. After the
press conference, students toured
the middle school to see what had
been accomplished, all the while
taking careful notes.
As evidenced in the students’
finished articles, this lesson plan
proved effective. The outcome of the
impressions made on each CTA student at the job site was most immediately measured by student engage10
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ment – each student successfully
completed an article.
The hard work then began for the
CNV team and CTA’s English Teacher,
Jessica Frichtel. Much consideration
was given to each article’s content,
style, word usage and grammar in
this highly-selective and competitive
process. Finally, the editorial team
was able to narrow the field down to
six articles. From those six articles
emerged the top two and, ultimately,
the number one article.
It was a tough choice, but the
article by Rueben Martinez, Edwin
Martinez and Woody Sical made it to
number one. The article was written
in a way that maximized the objective, third person narrative that the
CNV team and students discussed.
Another strength the article had was
its layered chronology in discussing
how construction of the CPMA was
taking shape and the role of Prop S
and Z on the project. Highlighting

how students and the community
will eventually come to use the facility, the article was successful at
putting the CPMA project into a larger context for readers – a great way
of boosting relevance. Nicely done
Rueben, Edwin, and Woody!
With their articles now finished,
CNV remains focused on supporting
the long-term career success of CTA
students. This year will mark the
11th year that CNV has partnered
with CTA to increase awareness of
the importance of journalistic skills
in the construction industry.
“What we want is for CTA to be
producing articulate, thoughtful,
independent-minded professionals,
whether they find careers in construction or journalism,” said Sandy
Caples, CNV Editor.
Judging by the outcome of their
first real-life news articles, these 51
CTA students all have very promising
careers ahead!

A Special
Thank You…
Contractor News and Views would like to
thank the following people for supporting this
important team project with the journalism
students at Construction Tech Academy! It not
only taught our future workforce about the
value of communication through writing skills
but it also gave the students a chance to learn
in greater detail about the entire construction
process up close. Great job everyone!
Ruben Martinez, Edwin Martinez and
Woody Sical -CTA’s Winning Journalism
Team; CTA’s 51 Ninth Grade Journalism
Students; Jessica M. Frichtel- CTA’s 9th
grade Team Lead- English Dept. Chair;
Daina-CTA’s Assistant Teacher-9th
grade journalism class; Cheryl HibbelnCTA’s Principal; Lee Dulgeroff-SDUSD’s
Executive Director, Facilities Planning &
Construction; Cynthia Reed-Porter- SDUSD’s
Communications Supervisor; Don WebbSDUSD’s Director Construction Management
Department; Rick Mortazavi- SDUSD’s
Senior Construction Manager Facilities
Planning and Construction; Dave Koepcke,
SDUSD’s Project Manager; Scott Thomason,
SDUSD’s Principal of Creative Performing
Media and Arts Middle School; Glenn
Hillegas -AGC Apprenticeship and Training
Trust; Karen Linehan- SDUSD’s Outreach
Program Manager • Facilities Planning
& Construction; Greg Lee-Executive Vice
President, Triton Structural-General
Contractor; Jeff Almodovar-Superintendent,
Triton Structural-General Contractor;
Rebecca Grijalva-Project Architect, Platt
Whitelaw Architects

…And a very special thanks to Mary
Montgomery (CNV’s Freelance writer) who
volunteered her time to speak to CTA
students in their classroom about how to
construct an effective article!
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760.466.7790

Get your prequalification
package now: email Glenda Burbery,
January 2014
construction contacts assistant at gburbery@sandi.net

P.S. It’s the law.
CONSTRUCTION LAW BY PAM SCHOLEFIELD

10815 Rancho Bernardo Road Ste 105• SAN DIEGO, CA 92127 • TEL: 858.613.0888

Attorney Billing –What you don’t know CAN cost you!
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How many of you can relate to this
scenario? At the beginning of a project, the “team”, meaning the owner, the general, and you (one of the
many subcontractors) all start off on
a positive note with a good attitude.
You work hard to provide efficient,
high quality construction work on
the project. Despite your cooperation and your teamwork attitude, the
general contractor, owner, or construction manager soon abuses your
goodwill and demands extras and
changes, is late in paying you, and
runs an utterly unorganized and chaotic project which causes significant
losses to your efficiency and eats up
your profits.
Over the course of the project you
diligently perform changes and extras as demanded and submit written change orders. You diligently
pay your subs, suppliers and employees for the extra work they provide.
Yet, months go by and still no word on
the approvals of your change orders,
instead, you soon realize that the
rude, arrogant attitude of whoever
approves payments is shared by the
entire organization.
Finally, you receive word that, not
only are your change orders rejected,
but your retention is being withheld
indefinitely because of some lame
excuse about you causing delays to
the project.
You are outraged and rightly
so! You call your lawyer – “sue the
SOB’s” you say! “Make their life as
difficult as they’ve made mine!”
Ah, music to an attorney’s ears!!
CONTRACTOR NEWS

In the legal world, it takes work to
make the other side’s life difficult.
So, you have your attorney lien the
project, serve a stop notice and then
sue for not only breach of contract,
but also fraud because you are sure
you can prove beyond a doubt that
they made you do changes without
ever intending to pay you. It’s time
for the wrongs to be righted, with a
vengeance - the war is on!
Well…sometimes people take
personal offense to being sued for
fraud – your opponent is outraged –
they call their lawyers and tell them
that you have some nerve, suing
them for fraud – when after all, it was
you who delayed the entire project.
They tell their lawyers to teach you
a lesson. You know they often carry
that chip on their shoulder of being
bigger than you – and try to throw
their weight around. “You’re not big
enough to sue me, just try it, you’ll
regret it!!!!”
A few months later, your attorney
reports back to you, “yeah – we’re
causing them some grief, we served
hundreds of special interrogatories,
and a bunch of requests for docuJanuary 2014

ments – it’ll take them hours upon
hours to write responses.” Sounds
good, (you don’t have any idea what
your attorney is talking about, but it
sounds like he is putting the screws
to the other side). But, you cut your
attorney off short because you don’t
want to get billed for the call since
you are billed by the minute.
Sure, you made life difficult for
the “Other Side” – but here’s the rest
of the story...
Since you were so eager to get off
the phone to save a few billable minutes, you didn’t let your attorney advise you that a week after your attorney served the hundreds of special
interrogatories and the document
requests, the opposing party served
on you twice as many interrogatories
and document requests. This means
your attorney and you will spend a
lot of hours responding to the other
side’s discovery request. Payback
can be painful.
On top of it all, your attorney, the
one with the bulldog personality, and
the other attorney have had run-ins
before and would be making each
other’s life miserable even if you
hadn’t commanded them to do so.
Both attorneys each play discovery
games and refuse to provide relevant
documents, causing the need for
court motions, which significantly
increases your legal fees. In their
minds, they are advocates for their
clients, and are making the “other
side” work. A clash of the titan egos
is in progress.
info@contractor-news.com

Is this an exaggeration of reality just to make a point?
Not really – it describes the underlying theme of a significant number of legal battles.
Who pays for all this? Both sides do. Is it really worth
it? It seems so at first, with emotions running high, but
after a while, reality sets in. The legal bills start to take
their toll, your livelihood is being impacted, and the emotional drain has started to wear on you. It’s often true
that the lawyers are the only ones that win. The fact is,
NONE of these shenanigans get in front of the jury, judge
or arbitrator during the actual trial, so none of it really
helps your case. They just serve to fuel some big egos
and possibly cost you a lot of money.
Avoid High Attorneys’ Fees Early on
You have the power to control your litigation destiny –
and, therefore, attorneys’ fees, but first let’s look a little
deeper into why litigation is often a financial train wreck
for you and a gravy train for the attorneys.
Ask yourself the simple question: “why does it continue?” Because you unknowingly let it continue. You are
not alone, as most attorneys do not really lay out a game
plan with milestones, and budget costs to each task.
There is no project schedule to follow. There is absolutely no incentive for a law firm to reduce its work load - it’s
how lawyers currently get paid – by the billable hour. .
A client pays a lawyer to solve their problem, but in
essence, the client is clueless to which tasks are neces-

760.466.7790

sary and which aren’t. In construction, the project owner, architect or general contractor all have a very clear
understanding of what tasks need to be accomplished,
and when there is even a hint inefficiency or waste, it is
quickly pointed out because nobody in construction is
willing to pay for the wastefulness or lack of experience
of the people with whom they contract.
In law, because the process seems to be shrouded in
mystery and is full of arcane complications, the client
usually does not know if the situation is being handled
efficiently or not. The meter is running until the conflict
is resolved or the client simply cannot afford it anymore
and discontinues the legal battle. Many clients can relate to a situation when they hired an attorney for a particular hourly fee and then watched their bills escalate
seemingly out of control as things progressed, especially
with litigation. Unfortunately, the attorney has no incentive to make the experience any more efficient or cost
effective. Here’s why: Typically, a law firm measures the
job performance of an attorney on the number of hours
he or she can bill. They are rewarded with a hefty bonus
if he or she makes that annual goal. The model is ripe for
abuse. And the good client is one who pays the bill no
matter what.
There is no incentive to be efficient and effective as
long as the task eventually gets accomplished. The re-

January 2014
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sult of inefficiency is more billable hours. But there is an
incentive to be inefficient by being rewarded for generating more billable hours.
If the attorney happens to be a little rusty in a particular area of law, the attorney will have to learn the law.
What happens here? You guessed it, more billable hours
are racked up at the client’s expense. The attorney isn’t
going to learn the law overnight and he or she sure isn’t
going to learn the construction business if they don’t already know it in their spare time.
If the task is relatively routine, it may be pawned off
onto a young associate. You may even get a small discount in the hourly rate. So, is it ok to let the new kid
learn on the easy stuff? That newbie lawyer may spend
8 hours on something that an experienced attorney can
do in 4 hours. That discount isn’t looking that good anymore. Oh, and that young associate will need to have his
or her work reviewed by a senior attorney because they
may have missed something. That
will be billed too.
This system is no way to foster
a good client-attorney relationship nor is it a good way to keep
costs down .
Derailing the Train
The best way to prevent the
runaway costs are to solve the
problem early on without resorting to the courts. You have the
power to do this. Nearly all construction contracts have a provision for dispute resolution, specifically called alternative dispute resolution
(also known as ADR). What this means is that everyone
has agreed to try to resolve problems in ways that do not
involve lawsuits and litigation. Get rid of the problem
and you have stopped the train wreck.
Everyone has heard of mediation and arbitration.
These are non-judicial (without a judge or the court system) ways to resolve disputes. Mediation is the first
step for most ADR claims. Mediation is non-binding and
a resolution is entirely within the control of the parties.
No one makes a decision in favor or against each party,
and either party is free to accept or reject the terms. Arbitration is sometimes called a private trial, is more formal than mediation and a binding decision is rendered
by the arbitrator, but does not involve the court system
and the arbitrator doesn’t even have to be a judge – you
can select the arbitrator and it can be someone who has
construction expertise.
Often, mediation is required before considering arbitration or court litigation, and since you have total
control over the outcome of this method of dispute res16
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olution, we will focus on this as an important step to resolving your disputes and moving on with the project and
with your life.
Unfortunately, many people who have participated in
construction mediation come away with a feeling that
the experience was not just a waste of time, but an expensive waste of time. It doesn’t have to be that way.
Here’s why.
Resolve it now - don’t wait. When a dispute arises,
there is no requirement to wait until the end of the project to address the problem. Assuming that the contract
has an ADR clause, there is usually no waiting period
before conducting a mediation,. Use this to your advantage. You have the power to request mediation as soon
as you realize that the problem cannot be resolved informally. You know you are at an impasse and that is affecting your work. You don’t even need to get attorneys
involved. Solve the problem and move on. Even if your
contract does not have an ADR clause, offer mediation
as an alternative to other methods of claims enforcement, such
as stop payment notices.
Don’t poison the well - Business first. A big advantage to
resolving problems early-on is to
preserve the working relationship
during the current project and for
future projects. Everyone knows
that an unresolved dispute only
festers and makes the relationship worse over time and can even
undermine the progress of the project. No one wants to
cooperate if they feel they are being taken advantage of.
Plus, if some amount is owed, the party holding back the
payment may make it financially difficult or even impossible for the other party to continue performance, and
replacing a contractor during a project is rarely a good
option because it usually always costs the owner or GC
more money.
Save money now. Didn’t I say that attorneys can get
expensive? Well, here is your chance to save that money by not waiting until the end of the project to resolve
your disputes and not getting your attorneys involved if
at all possible. The longer you wait, the more likely your
attorneys will need to be called in to fight your battle –
and not necessarily to resolve them but to fight them.
Sometimes you need a peacemaker on your side rather
than an aggressive bulldog to tear things up. Some attorneys are focused on the fight and like to think of litigation as “war”, rather than only one of the ways to resolve
disputes. Just remember it is well established that “the
price of war is never cheap”.
Early neutral assessment - Another advantage of get-
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ting your dispute into early mediation is to get a neutral perspective on your dispute. From there, even if you
don’t resolve the dispute in mediation, you will have a
much better understanding of your position from someone who is not taking sides and can objectively point out
the strengths and weaknesses of your dispute.
So, when looking at ways to resolve your disputes, litigation is only one alternative, and the only way that mediation will be a waste of time is if you let it be. Take the
time to exercise your ADR rights and resolve the disputes
before they consume you.
Litigation Hell
If all else fails, and you are headed toward litigation
here are a few pointers on how to save costs and maximize results for your Litigation by managing your attorney.
Forecasting the Costs – Remember, you are your attorney’s customer and have a right to be treated as such
and should know what all this may cost you. If your attorney knows their stuff, he or she should be confident
enough to give a fair estimate of the total price for services in advance of any work. This includes litigation.
They should also be able to guide you when and where
you can minimize costs and to maximize the opportunities to resolve the dispute.
• Demand a budget for your litigation including a
schedule of what costs will be incurred and when – be
sure to ask if you will be billed for the preparation of the
budget;
•Demand that your attorney provide you with a list of
potentially expensive legal tasks and motions;
•Demand that your attorney provide you with an estimate of how much and when, YOUR TIME will be needed
to prepare for litigation;
•Ask about appropriate times when you can best use
mediation to your advantage even if litigation commences. Your attorney should be able to give you a budget
cost for this event as well;
•Realize that your work is not done when you find an
attorney - provide your attorney with a comprehensive
written detailed, analysis of the dispute as well as a
timeline of events;
•Make sure you thoroughly understand the basis for
your claims and what will be needed for evidence (testimony, documents, etc.) to prove your claims – then release from your thoughts all the other side issues that
may make you angry, but aren’t really relevant.
•Provide a list of persons with knowledge, their contact information and how they relate to the dispute;
•Immediately organize your documents well before
you’re required to for the case;
•As early as possible, go through your documents
and make notes related toRFI’s, change order, meeting
760.466.7790

minutes, etc., to share with your attorney;
•Do NOT make the decision to withhold documents
from your attorney because you’ve determined that it is
not relevant, or will hurt your case – your attorney can’t
help you unless they know the good and the bad!
•Continue to be actively involved in your case;
•Ask to interview your potential experts and go to the
meetings between your experts and your attorney;
•Attend key depositions if your schedule allows it, or
send someone from your company that was actively involved with the project – you can usually pick up something because of your personal knowledge of the project
that may go unnoticed by an attorney;
•Review your bills and have the confidence to challenge any entries that are not detailed – ask that you not
be charged for questioning your bill.
You are now armed with ammunition to either avoid a
full-out war, or efficiently fight your war if attempts for
early resolution fail!

Have a construction question for Pam?

Submit it to:
info@construction-laws.com
General Disclaimer

The information in this article is based upon California law and is for general
information only. Any information or analysis presented here is intended solely to
inform and educate the reader on general issues. Nothing presented or referenced
to, regarding facts, documents, or applicable laws, constitutes legal advice. Before
acting or relying on any information, including any information presented here,
consult with a qualified attorney for your specific situation.
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Aligning Your Company to
Where the Market Will Be
By: Terry Kramer

18

There is a quote from the hockey
great Wayne Gretzky that has been
popularized over the years that relates to strategic planning in the
construction industry, “I skate to
where the puck is going to be, not
where it has been.”
Over the years, a considerable
volume of strategic advice has been
provided to construction companies that would guide their firms to
sustainable success.. Many have
followed through, but unfortunately
far too many companies like to keep
their strategies on track to where
they have already been, and not
where they should be going.
Doing What You Have
Always Done
Let’s take a look at some examples of following strategies based
upon past performance. Continuing
to follow past strategies can lead to:
1. Market Saturation: over-concentration on one type of project,
building type, or customer industry
and then the market turns, leaving
companies vulnerable. Some examples are: a school buildings within the educational sector; hi-tech
plants within the semiconductor industry; or big-box stores within the
retail industry
2. Relying on Poor Organizational Leadership: Believing that the
same Management Team that grew
the company to certain levels is
equipped to strategically carry the
company forward. Some examples
are: Operations Manager struggling
with the balance of manpower coordination, materials, and training;

Business Development Director not
being able to successfully penetrate
new market segments; Branch Manager producing poor profit results &
creating high turnover during good
economic times.
3. Informal Market Strategies:
Never really developing the components of a successful marketing
program to promote the company’s
unique selling points to its targeted
customers. Examples are: lack of
a formal work acquisition budget,
commitment to investing in work acquisition, and subsequent variance
tracking system; unstaffed personnel resources to truly succeed in
pursuing new projects; limited belief
in the value & development of varied
marketing tools.
It is amazing how many non-residential construction firms that
stay the course with past strategies
tend to concede the loss of market
share, customers, great employees,
work acquisition commitment, and
strategic focus at the first signs of
economic distress. In some cases,
its almost like a contest among con-
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struction firms to see who makes the
most cuts to expenses and costs. It
seems whoever does that is the winner, but the winner in what?
There are no winners when it
comes to a semi-dismantling of your
company’s former success. Once
companies start down that slippery
slope, it is not a stretch to reach the
point where companies would just
rather not bother to re-build their
companies during the next economic upturn. After all, look how much it
hurt to make those expense & cost
cuts during recession years. The
problem with this thinking is that
after shrinking a company during
a downturn, and then not growing
during an upturn, the next recession
will force a company to make the
same decisions about expense and
cost cuts.
Next thing you know everyone will be wondering how small the
company needs to get in order to produce profits. The answer is “never
small enough” if a company repeats
the downsizing pattern during every
KRAMER Continues on Page 20
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KRAMER Continued from Page 18

downturn and decides not to grow
during upturns.
VISIONARY LEADERSHIP
On the contrary, construction
firms that commit to where they
should be going continue their
success during turbulent economic times. Most of the ground
work is actually performed prior to any economic downturns.
These companies view their success strategies as non-negotiable in the face of adversity. These
confident, aggressive companies
avoid the examples above of
Market Saturation, Sticking with
Poor Leaders, and Informal Market Strategies.
Some examples of decisions that construction companies make to counter stay-the-course thinking to drive
their long-term visions are:
1. Successful Companies Avoid Market Saturation:
Companies conduct market research for project opportunities and diversify their customer & project targets
while they are producing high profits during economic
upswings. They set parameters for market penetration
and avoid being at the mercy of customers & market seg-

ments when the economy falters.
2. Successful Companies Continually Assess Organizational
Leadership: Companies recognize that it is common for Top
Managers to hit ceilings in their
performance. They constantly
look for the best talent and do
not wait for their companies to
be shocked by economic turmoil
to cause Organizational Transformations. Companies transform
their organizations when profits
& projects are strong, thus limiting or minimizing the trauma
caused by such moves.
3. Successful Companies Produce Hard-Data Plans from Informal Market Strategies:
Companies define, record, and produce their Work Acquisition Plans by: defining how to promote & sell the
companies’ unique selling points; outlining Personnel
Needs; projecting Departmental Organizational Structures; calculating budgets to produce full market awareness; listing & deploying a full array of marketing tools;
determining revenue & gross profit projections per market segment & geographical territories; producing profiles of targeted customers; determining the numbers of
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leads needed to produce revenue &
profit projections.
WHAT THE RECENT
PAST TELLS US
Prior to 2009, the most recent
economic downturn in non-residential construction work was from
2003 to 2004, and that resulted in
serious declines. As an example,
one state suffered a 20 % drop in
overall non-residential construction
within one year. For those construction firms tracking market segment
volumes, they noticed that one particular market segment that they
targeted was projected to decline
by 83% whereas they also observed
that another market segment was increasing 78%. That market research
information provided the motivation
for work acquisition adjustments
& changes to the company’s game
plan.
Some 2009 non-residential construction projections are limited to
only 7-10 % declines, which is much
less than 2003-2004 declines, but
companies seem to be more threatened than before. The market may
end up tanking beyond the original
projections. How are your company’s
targeted market segments projected
to perform? What adjustments will
your company make ahead of time?
Wayne Gretzky has also provided everyone with some additional
advice, “Procrastination is one of
the most common and deadliest of
diseases and its toll on success and
happiness is heavy.” It’s time for all
construction firms to get cracking
on either contingency plans or on
full-blown transformations. The cost
is far greater to do nothing than to
invest in change.
—Our thanks to Terry Kramer, President of
Kramer Management Consulting. He has
been consulting within the construction
industry for over 25 years, and focuses
on profitable strategic management
of construction companies. He can be
reached at 480-824-8194, or via e-mail at
tkramer@k-advise.com
760.466.7790
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Sales and use taxes Evaluate your exposure
before you bid
By: Glenn Gelman, CPA, MS-Tax, CFF
Glenn M. Gelman & Associates

1940 East 17th Street Santa Ana, CA 92705
Phone: (714) 667-2600 ext. 267
Email: mkarver@gmgcpa.com
Website: http://gmgcpa.com
consumer of the materials.
In some of these states, the
tax treatment differs depending on whether the installation
is in residential or nonresidential property. Other states make
a distinction between “capital
improvements” and “repair,
Material differences
Most states treat contractors maintenance or installation,” reas the ultimate consumers of quiring the contractor to collect
building materials they incorpo- sales tax from the customer for
rate into a construction project. the latter, but not for the former.
In other words, the contractor
pays sales or use taxes on its
material purchases and treats
those taxes as a cost of doing
business. These costs are reflected in the contractor’s bids
and are then passed on to its
customers. Typically, it’s the supplier’s responsibility to collect
the tax and remit it to the state.
The contractor doesn’t have to
charge, collect or remit sales or
use taxes.
In some states, however, the
rules are different. A few, for
example, treat contractors as
retailers of the materials they
install. The contractor buys the
materials tax-free (usually by
presenting a resale certificate to
the supplier) and then collects
sales tax from the customer,
who is treated as the ultimate
If you do business across
state lines, don’t assume that
other jurisdictions will tax your
business the same way it’s taxed
at home. Just one misstep can
quickly turn a potentially profitable job into a money loser.
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Tax treatment in some states
depends on the form of the contract. For example, a contractor might be required to collect
sales tax from its customers if
materials are separately itemized and priced in the contract,
but would be treated as the
consumer of materials under
a lump sum contract. In these
states, there may be an opportunity to “shape” the tax treat-

ment by using a certain type of contract.
What if a construction company buys materials in its home state and takes them to an outof-state job? Conceivably, the business could be
charged sales tax in its home state and required
to pay use tax or collect sales tax in the other
state. Some states allow contractors to buy materials on a tax-exempt basis by certifying that
the materials will be used out-of-state. And many
states offer a credit against sales or use taxes for
taxes paid in another state.

Tax-exempt customers

When it comes to projects involving nonprofit
organizations or government entities, the sales
and use tax treatment will also vary from state
to state. The federal government is generally exempt from sales and use taxes, as are many state
and local government entities and nonprofits.
Some states allow contractors to use a customer’s exemption to buy materials tax-free for
a job. In other states, materials are exempt from
sales and use taxes only if the tax-exempt entity
purchases them directly. In those states, contractors have an opportunity to avoid sales and use
taxes altogether by having the customer procure
the materials for the job.

Obligations and exemptions

Work with your tax advisor to be sure you understand and account for the impact of sales and
use taxes on your jobs. The only way to develop accurate estimates is to understand the tax
regimes in the states where you work, ascertain
your obligation to pay or collect these taxes, and
determine whether there are steps you can take
to qualify for exemptions.

Pre-Construction
Planning

· How to review contract documents
· How to set-up a winning RFI system
· The 5 logs you must keep
· Identify the “Show-Stoppers”
· How to Set-up a workable Change
Order System
· Meetings the PM MUST conduct on
a weekly and monthly basis
· How to Prevent or Document Design
Delays
· Why Approval of Your Submittal
Doesn’t Get you Off the Hook
· Using Computerized and InternetBased PM Systems
· Planning for Dispute Resolution
· The Importance of Submittals &
Shop Drawings

Dates & Locations
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Thurs, January 30, 2014
Embassy Suites LAX-North
9801 Airport Way
Los Angeles, CA 90045

TIME:
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4:00 PM

San Diego, CA
Friday, January 31, 2014
Doubletree Hotel Circle
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San Diego, CA 92108
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attend all the seminars.

Register for the series at least 10 days
prior to the first seminar, and pay only
$2,500.00, a total of $990 in savings!
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For more information, contact Glenn M.
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(714) 667-2600 or email:
mkarver@gmgcpa.com
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