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CIRCUIT COURT OF
COOK COUNTY, ILLINOIS
IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS
CHANCERY DIVISION
COUNTY DEPARTMENT, CHANCERY DIVISIONCLERK DOROTHY BROWN
TOWNSHIP TRUSTEES OF SCHOOLS
TOWNSHIP 38 NORTH, RANGE 12 EAST,
Plaintiff and Counter-Defendant,
v.
LYONS TOWNSHIP H.S. DISTRICT 204,
Defendant and Counter-Plaintiff.

)
)
)
)
)
)
)
)
)
)

No. 13 CH 23386
Hon. Sophia H. Hall
Calendar 14

LT’S SUPPLEMENTAL BRIEF ON
STATUTE OF LIMITATIONS AND HELD-IN-TRUST ISSUE
Introduction
Defendant Lyons Township High School District 204 (“LT,” a/k/a “District 204”)
moved for partial summary judgment against the claims of Plaintiff Township Trustees Of
Schools (“the TTO,” a/k/a “the Township Trustees” or the “Township Treasurer”). LT asked this
Court to decide, as a matter of law, that the five-year statute of limitations in 735 ILCS 5/13-205
applies to the TTO’s claims. In response, the TTO claimed that its claims are exempt from any
statute of limitations. Both parties agree that this legal issue is ripe for decision.
At the Court hearing on December 21, 2017, this Court asked the parties to file
supplemental briefs on how the legal principles concerning held-in-trust funds established in the
Supreme Court’s decision in School Directors of District No. 5 v. School Directors of District No.
1, 105 Ill. 653 (1883) (“the District 5 Case”), apply to the facts of this case.
This is Movant LT’s Supplemental Brief. In this brief, LT will explain the controlling law
and undisputed facts that lead to these legal conclusions:
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•

Under the District 5 Case, disputed funds that a township treasurer credited to a school
district’s account, or paid out on the district’s orders, are no longer held in trust and are
subject to the statute of limitations.

•

The District 5 Case is consistent with Illinois law that distinguishes agency/custodial
accounts from trust accounts.

•

A claim is exempt from the statute of limitations only when it seeks to recover a pool of
disputed funds still being held in a trust account, as in the City of Lincoln Case.

•

The TTO maintains two types of accounts: the TTO Account containing money belonging
to all of its districts, and held in trust; and Agency/Custodial Accounts for LT and the other
districts, which are not trust accounts.

•

The TTO admits that it has no authority, on its own, to take money out of LT’s Agency
Account, and that LT must order the TTO to do so.

•

All of the TTO’s claims in this case involve demands that the Court authorize the TTO to
transfer current funds out of LT’s Agency Account.

•

None of the TTO’s claims ask this Court to award to the TTO a pool of disputed funds
being held in the TTO’s Trust Account.

•

Any disputed funds that the TTO placed into LT’s Agency Account were spent many years
ago on LT’s orders, as in the District 5 Case.
For these reasons, the TTO’s effort to avoid the statute of limitations through the exception

for public funds still held in trust should be rejected. Furthermore, as demonstrated in LT’s prior
briefs, the statute of limitations exception for claims based on rights belonging to the general public
also is inapplicable to the facts of this case. Accordingly, LT is entitled to a partial summary
judgment establishing that the five-year statute of limitations applies to the TTO’s claims.

Argument
1.

THE DISTRICT 5 CASE
The Supreme Court’s decision in the District 5 Case involves the same township treasurer

system for Illinois schools that LT and the TTO have operated under for many decades in Lyons

2

Township. In the District 5 Case, the plaintiff school district, District 5, claimed that the township
treasurer collected tax revenue for District 5 and then mistakenly credited that money to the
defendant school district, District 1:
The bill alleges that complainant had been levying taxes for school purposes each year,
since 1869, on property in its district [5], and that the treasurer of said town 2, by mistake,
from confusing the names of the two districts, placed to the credit of District No. 1 Union,
and paid out, on its [District 1’s] orders, funds arising from taxes levied and collected
from sections 1 and 2 in complainant's [District 5’s] school district .… The object of the
bill was the recovery of the above named sum of money.
Id. at 655 (emphasis added).
Based on these facts, the Court held that District 5’s claim was time-barred because the
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disputed funds no longer were held in trust by the township treasurer: “The trustee in this case
was the township treasurer, and as long as he held the money it was a trust fund in his hands, but
when he [the township treasurer] paid it out to appellee [District 1], or on its [District 1’s]
orders, it was not a trust fund in appellee's [District 1’s] hands which would exclude the
operation of the Statute of Limitations.” Id. at 655-56 (emphasis added).
Accordingly, the District 5 Case establishes the legal principle that once the township
treasurer “placed to the credit” of District 1’s account the disputed tax revenues, those disputed
funds ceased to be held in trust. It also is clear from the holding quoted above that the township
treasurer in the District 5 Case continued to manage the account of District 1, as it “paid out”
disputed funds on the “orders” of District 1.
The District 5 Case can be portrayed graphically as follows:

3

2.

AGENCY ACCOUNTS VERSUS TRUST ACCOUNTS
The holding of the District 5 Case is fully consistent with the distinction under Illinois law
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between “agency accounts” (some of which are called “custodial accounts”) and “trust accounts.”
In Tucker v. Soy Capital Bank & Tr. Co., 2012 IL App (1st) 103303, the Court explained
that a ”’custody’ or ‘custodial’ account is a type of agency account in which the custodian has the
obligation to preserve and safekeep the property entrusted to him for his principal.” Id. ¶ 32
(quoting with approval Black’s Law Dictionary 384 (6th Ed. 1990)). Moreover, under Illinois law,
agency accounts are distinct from trust accounts, and trust accounts must be expressly established.
Id. ¶ 32-34. The Tucker Court ruled that the IRA accounts at issue were alleged to be agency
accounts, and therefore were not subject to the legal protections afforded to a trust: “under
the facts as alleged by plaintiffs in their amended complaint, the IRAs in this case specifically state
that they are only custodial accounts.” Id. ¶ 34.
3.

THE CITY OF LINCOLN CASE
The counterpoint to the District 5 Case is the Supreme Court’s decision in Bd. of Sup'rs of

Logan County. v. City of Lincoln, 81 Ill. 156 (1876) (“the City of Lincoln Case”). That case

4

explains when a pool of disputed public funds actually are held in trust, and thus not subject to a
statute of limitations defense.
In the City of Lincoln Case, the City claimed ownership of a pool of disputed funds that the
County received and held in the County Treasury: these funds were “taxes collected for county
purposes within the city, and paid into the county treasury by each, respectively.” Id. at 157
(emphasis added). The Court held that because the disputed funds belonged to the City but were
held in the County Treasury, the County was holding those funds in trust for the City: “The funds
involved in this controversy are in the nature of trust funds, held by the county for a specific
object, defined by a public law, and hence the Statute of Limitations is not available as a defense
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to the action.” Id. at 158-59 (emphasis added).
The City of Lincoln Case can be portrayed graphically as follows:

4.

THE TTO’S TRUST ACCOUNT AND LT’S AGENCY ACCOUNT
In order to apply controlling Illinois law on the held-in-trust exception, we need to identify

the nature of the accounts and transactions at issue in our case. In an effort to avoid any question
about the existence of a factual dispute, LT will reply almost entirely on the facts obtained through
the TTO’s own binding admissions made in this case.

5

Michael Thiessen, the current President of the TTO’s Board of Trustees, is the highest
ranking authority at the TTO. He testified that the TTO maintains separate accounts for the TTO
and for each of the member school districts, including LT. According to Thiessen, the accounts
of LT and the other school districts contain “agency funds which we manage on their behalf.”
LT’s Ex. to Opening Summary Judgment Motion (“SJ Ex.”) 12, p. 7-8.
Likewise, the TTO’s current Treasurer, Dr. Susan Birkenmaier, testified that the TTO
periodically “reassign[s] funds” by moving money “out of the TTO account” and putting it “into
the various accounts,” including LT’s Account. SJ Ex. 7, p. 191-92.
Thiessen’s admission that LT’s Account is an Agency Account is fully consistent with the
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TTO’s statements in the Amended Complaint, which Thiessen verified and which therefore are
judicial admissions.1 The TTO admits, repeatedly, that the TTO manages an “Agency
Account” for LT. SJ Ex. 11, ¶ 20, 21, 58. The TTO’s demand for relief in the Amended
Complaint asks this Court to authorize the TTO to deduct funds from LT’s “Agency Account.”
Id. p. 11-12. The TTO further admits that the TTO is, under the School Code, the “custodian” of
LT’s funds, id. ¶ 13-14, and that LT’s Agency Account is in the TTO’s “custody.” Id. ¶ 22.2
These admissions of the TTO are, in fact, consistent with the cited provisions of the School
Code. 105 ILCS 5/8-6 provides that the “school treasurer shall have custody of the school
funds” – and says nothing about holding the school district’s funds in trust. Likewise, 105

Statements in verified pleadings are judicial admissions “which have the effect of withdrawing a fact from issue and
dispensing wholly with the need for proof of the fact.” Robins v. Lasky, 123 Ill.App.3d 194, 198 (1st Dist. 1984).
1

2

As authorized by statute and as alleged in the Amended Complaint, the TTO actually maintains custody of LT’s
funds in more than a single bank account – in particular, in checking accounts in LT’s name set up at various banks,
and in a series of pooled investment accounts at financial institutions containing funds of all the school districts. See
105 ILCS 5/8-7 (”Each township and school treasurer is permitted to (i) combine moneys from more than one fund of
a single school district for the purpose of investing such funds ….); SJ Ex. 11, ¶ 22, 39-44. However, for purposes of
this motion, the point is that the TTO must hold the funds belonging to LT in accounts and ledger entries dedicated
solely to LT, and must account at all times for LT’s money separately from the money of the other districts or the
money in the TTO’s operating funds. Thus, for ease of reference, this brief refers to LT’s funds as LT’s Account.

6

ILCS 5/8-7 states that the treasurer “shall be the only lawful custodian of all school funds and shall
… safely keep, according to law, … moneys … belonging to any school district” – but, again, says
nothing about holding the school district’s funds in trust.
The TTO’s Account, in contrast, is a Trust Account and not an agency/custodial account.
As the TTO admits in the Amended Complaint, the TTO’s Account is used “to hold funds
belonging to multiple districts.” Id. ¶ 22.3 The TTO also acknowledges that it controls the TTO’s
Account. Id. ¶ 22.4 Furthermore, the TTO admits that it has no funds of its own: the TTO “does
not have a tax base or any other source of revenue.” TTO Summary Judgment Response, p. 3.
5.

ONLY LT CAN AUTHORIZE PAYMENTS FROM LT’S ACCOUNT
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There also is no dispute in this case that only LT can authorize the disbursement of funds
from LT’s Account. The TTO has admitted this fact repeatedly. In the Amended Complaint, the
TTO admits that the Treasurer was statutorily obligated to make payments from an Agency
Account of a school district only upon receiving “a lawful instruction to the Treasurer to issue
payment” from the school district. Id. ¶ 10, 20, 21. As a practical matter, this meant that LT
issued checks for payroll and accounts payable recipients, and submitted those checks to the TTO.
The TTO then stamped the Treasurer’s signature onto LT’s checks. Sellers Dep. Trans., attached
hereto as Supp. SJ Ex. 1, p. 20. The TTO does not claim that it is authorized to make payments
from LT’s Agency Account other than on LT’s orders.
Accordingly, under the undisputed facts of this case, there can be no legitimate question
that the LT Account is an Agency Account and not a Trust Account. In the District 5 Case, the
The TTO alleges, id., that it maintains multiple bank accounts for the TTO’s operations. For purposes of this motion
only and for ease of reference, LT refers to them collectively and singularly as the TTO’s Account.
3

4

LT notes that this is why LT has a counterclaim for breach of fiduciary duty against the TTO: because the TTO
took insurance claim proceeds into the TTO’s Trust Account that belong in part to LT, but then failed to credit LT’s
Agency Account. LT’s counterclaim involves recent transactions and is not subject to a limitations issue.

7

township treasurer could pay out funds in District 1’s account only on District 1’s orders. This
fact demonstrated that District 1 controlled its funds, even while the township treasurer managed
them. Thus, the Supreme Court decided that the disputed money that the treasurer paid into District
1’s account “was not a trust fund in [District 1’s] hands.”
District 1’s account is the same type of Agency Account as LT’s Account, and for the same
reasons, neither is a Trust Account. In other words, once the TTO credited tax revenues,
investment income, and other money to LT’s Account, those funds became LT’s money in LT’s
hands and ceased to be LT’s funds being held in trust.
6.

THE TTO’S DEMANDS TRANSFERS FROM LT’S AGENCY ACCOUNT
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The TTO admits that it has no power to debit LT’s Account to compensate the TTO for the
claims asserted in this case. While the three separate claims of the TTO arose in different ways,
the bottom line in all of these claims is the TTO’s demand for Court-ordered transfers from
current funds held in LT’s Account.
With respect to the audit payment claim, the TTO’s Amended Complaint alleges that
from 1993-2012, the TTO improperly paid $511,068.60 to the accounting firm Baker Tilly and its
predecessors (“Baker Tilly”) for the costs of LT’s annual audits. Id. ¶ 54.

These disputed

payments came from the TTO’s Trust Account. SJ Ex. 12, p. 29-30. The TTO’s internal records
list these payments as vendor expenses of the TTO. SJ Ex. 13-14. As compensation for this claim,
TTO’s Amended Complaint demands that this Court authorize it to debit the disputed amount
“from an Agency Account holding funds allocable to [LT].” Id. p. 11-12.
LT notes that the application of the five-year statute of limitations will reduce the TTO’s
audit payments claim from $511,068.60 to $164,435.35. SJ Ex. 13.

8

With respect to the investment interest claim, the TTO alleges that “from “1995 through
2012, the Treasurer erroneously allocated $1,574,636.77 in interest on investments to [LT].” SJ
Ex. 11, ¶ 44. The TTO later reduced this claim to $1,427,442.04. SJ Ex. 15.
This claim is based on the TTO’s analysis of the entries posted to the general ledger that
the TTO maintains for LT’s Account, as well as the balances listed for LT’s Account. SJ Ex. 12,
p. 100. According to the TTO’s analysis, the TTO made the last alleged overpayment to LT’s
Account in fiscal year 2009. SJ Ex. 15. As compensation for this claim, the TTO’s Amended
Complaint requests Court authorization to “reallocate” money that the TTO previously
“allocated to [LT].” SJ Ex. 11, p. 12.
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LT notes that the application of the five-year statute of limitations will reduce the TTO’s
interest allocation claim from $1,427,442.04 to zero. This is because under the TTO’s analysis,
LT actually was under-allocated interest during the five-year limitations period. SJ Ex. 15.
With respect to the pro rata expenses claim, the TTO alleges that from 2000-12, LT failed
to pay the total amounts of the annual invoices that the TTO issued to LT. These invoices were
for LT’s pro rata share of the TTO’s operating expenses. SJ Ex. 11, ¶ 32-34. As this Court is
aware, this dispute concerns the legitimacy of an agreement between the parties concerning offsets
to the expense invoices. Under this agreement, LT applied the annual costs of performing its own
business services (which the TTO otherwise would have performed) as offsets against the TTO’s
invoices. SJ Ex. 9, ¶ 3-31.
For purposes of this motion, though, what is relevant – and undisputed –is that any net
payments LT made to the TTO (that is, a payment on the invoice, less the offset) were made from
checks drawn on LT’s Account. LT issued these checks for the Treasurer’s signature and made
them payable to the TTO. SJ Ex. 16, p. 6; SJ Ex. 12, p. 22-23; Supp. SJ Ex. 1, p. 20. Thus,

9

payments on the TTO’s expense invoices came – or, did not come – from LT’s Agency Account.
As compensation for this claim, TTO’s Amended Complaint demands that this Court authorize
the TTO to debit the disputed amount “from an Agency Account holding funds allocable to
[LT].” Id. p. 12.
LT notes that the application of the five-year statute of limitations will reduce the TTO’s
pro rata expense claim from $2,628,807 to $1,080,160. SJ Ex. 17.
Thus, the TTO’s three claims in this case, and its demands for relief, can be portrayed
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graphically as follows:

7.

THE TTO DOES NOT SEEK TO RECOVER MONEY HELD IN TRUST
The undisputed facts of this case demonstrate that the parties are not fighting over a pool

of money that the TTO received and still is holding in trust, pending any crediting or spending.
On the contrary, as explained above, the TTO’s claims all concern monies that the TTO credited
to LT’s Account long ago; or paid to outside parties on LT’s orders; or simply did not receive from
LT’s Account.
10

Accordingly, this case is fundamentally different from the City of Lincoln Case. As
discussed above, in that case, the City was able to avoid the statute of limitations because it was
asserting a right to receive tax revenues that the County still held in trust for the City in the County
Treasury. In order to prevail on its held-in-trust argument, the TTO – like the City of Lincoln –
would have to be making a claim on disputed funds that the TTO still held in trust in the TTO’s
Trust Account.5 Although the undisputed facts show otherwise, here is how the TTO’s
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theoretical avoidance of the statute of limitations could be represented graphically:

8.

LT ORDERED THE SPENDING OF ANY DISPUTED FUNDS YEARS AGO
Finally, LT notes that the Supreme Court in the District 5 Case based its holding, in part,

on its conclusion that the disputed tax revenues that the township treasurer had collected years
earlier, and paid into District 1’s account, had been “paid out, on [District 1’s] orders.” 105 Ill. at
655. In other words, District 5 filed suit 7 to 10 years after the treasurer collected and distributed
the funds at issue, and therefore those funds no longer were being held in District 1’s account.
Instead, they had long ago been paid out for District 1’s operations.

5

LT does not understand the TTO to be arguing that because the TTO receives tax revenues earmarked for LT on an
annual basis, the TTO is seeking compensation in this case from the newly received funds briefly held in trust before
being credited to LT’s Account. That circular reasoning would allow the held-in-trust exception to swallow the statute
of limitations rule, and would contradict the holdings in both the District 5 Case and the City of Lincoln Case.

11

As in the District 5 Case, the TTO’s deposit of disputed funds into LT’s Account occurred
many years ago. The TTO has only one claim involving disputed funds actually paid into LT’s
Account, and that is the investment interest claim. The TTO admits that the last alleged
overpayment of interest into LT’s Account occurred in fiscal year 2009. SJ Ex. 15. The total of
all of the alleged overpayments, running from 1995-2009, is about $1.5 million.
Yet, it is an undisputed matter of public record – of which the Court can take judicial notice6
– that that LT spends tens of millions of dollars annually to run a very large high school system.
For example, LT’s expenditures in fiscal year 2010 – just after the last alleged overpayment of
interest in fiscal year 2009 – were $68.8 million, and in fiscal year 2011 were $70.0 million.7 More
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recently, LT’s expenditures in fiscal year 2014 were $71.5 million, and in fiscal year 2015 were
$73.0 million.8 There can be no question that the alleged $1.5 million in overpayments that the
TTO credited to LT’s Agency Account from 1995 to 2009 were long ago paid out to vendors,
employees, and other payees out of LT’s Account on LT’s orders, just like the disputed tax
revenues in the District 5 Case.

Conclusion
For all of the reasons set forth in this brief and in LT’s other summary judgment briefs, the
controlling Illinois law set forth in the District 5 Case and the other cited precedents require a

“Judicial notice is proper where the document in question is part of the public record and where such notice will aid
in the efficient disposition of a case.” Vill. of Riverwoods v. BG Ltd. P'ship, 276 Ill.App.3d 720, 724 (1st Dist. 1995).
6

7

See page 14 of LT Audit Report at www.lths.net/cms/lib03/IL01904810/Centricity/Domain/6/Audit%20FY11.pdf.

8

See page 10 of LT Audit Report at www.lths.net/Page/11493.

.

12

decision that the disputed funds in this case are not still held in trust; that the statute of limitations
exception for rights belonging to the general public also is inapplicable to the facts of this case
under the controlling precedent; and that the TTO’s claims therefore are subject to the five-year
limitations period set forth in 735 ILCS 5/13-205.

Respectfully submitted,
LYONS TOWNSHIP HIGH SCHOOL
DISTRICT 204
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By
Jay R. Hoffman
Hoffman Legal
20 N. Clark St., Suite 2500
Chicago, IL 60602
(312) 899-0899
jay@hoffmanlegal.com
Attorney No. 34710
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