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II~3 '~'HE C71~~7'E3~ STI~t~'E~ Dz~~.'RIC~' C(7EJ12`S'

F4Ft T~T~ ti~ES`.~E~~ D~~~'R.ICT OF ~'E~3~~YL~'1~.NIA

T3CStZT~I~ §"I'~TE~ ~F AP~TERIC~. ~~VIL, 9Q-~2~ ~`rie

VS

R.(7F~~2T B~AC~, ~t~~i" It(78~IZT ~'~2ACE

CGR~4~A`TIQiv, Ilefenaants

i~eposi~ion o~ AN~R~V~ t~IARTIi~, ta}€cn b~ and k~e~orei~

Ann N4c~an~ld, C.S.R ancf Notary Public in anu for ~~~.

State of Pennsylvania, comm~ncinq at 9 . il(l a.zn. , Narcl7 I

1992, at the ~cnno Lodc~~, Peach 5-tre~~ and I-90, ~;rie,

YA.

xlk'P~~IZANC.~S

t7~aV~~7 gAi~A, I~sq~zire, appearinct on ~ei~alf of
~.h~ Unfixed States.

:~Ot~t~ ~~ARD, :squire, a~~earir~g on. behalf of
the Uefez~~ant .

MCDt}IV~1LC) IZ~P4R`~'II~IG SL~~ZVZCE;~

1673 tr~'eSt. 8th StT~et

:~'rie: P~ 165(15
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W~~`NESS:

Andrew ~~~.r~in

33I^n~CT .CRgSS 12F,~IRECT RECRfJa,~i

4_ 77 78

CD-FRC0003826



~d

C~

1

2

3

4

5

5

7

9

10

lI

12

13

I~

15

1~

~7

28

19

~ t~

zl

22

~3

2~

2S

l~i~t F~~E1rV nzAP,'I` I t~S ,

having been £zest duly placed under aath, was ~~amin~d and

t~s~.ified as ~ollow~a

I~IR. WX~.RDs ~'or the record, t13i~ i Marc'n

1.7, 19~2w-~lEth, ~ ~.m ~o~ry. i7~~o~itions are being take

in brie, PA, ~ur~uant ~.e~ notice in ~h~ ~n~fi.~er of F~.v~F~.

versus itc~bert ~zace, filed with t4-~e U.~, l~is~.riet. Cc~ur~c~

C~e~~ern District of Pennsylvania.

My names is John Warc? anel T am re.~.rese~ting

size D~fenc2an~., I2obe~t Brace anc~ ~a~er~. 13rac~ Farm, Sric.

Uni~.e~ 5ta~es i~ r~~~esent~d today ~y f~avid liana

of the CTnited 5ta~.es Department a~ ~7ustice.

AisQ present are Robert brace aid his

~at~ght~r, Rhonda N~ca~.ee.

~`irst d.epon,ent is ~~nclrew ~~ar~.in.

7~n~, a1so, w~ s~Zc~uld note for the record th

obj~ct~.ians are reserved ~xe~pt as to form pursuant to

fec~era~. rubs.

~R. llA~IAr Right. the only s~i~u7.atia~i, i~

that. w~ will do it in accordance wzth federal rule,

cD-Fxc0003g27
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n~~a~cm-~.~~~r~z~~.~~c~r~

B Y N1R . tn1ARl3 s

~ Please state your name and address for the rc~car~?

A ~~ncT~~w Ca I~Ia~tin, and adelress--home .adc~res~ is 28(35

xlther~s--~-~. `~'. ~S. ~. T~. 5~-~'-'h'cydd, Ex`ie, PA r 16510:

~ And ~zher~ ~r~ you pres~n~.ly employed, PVir. ~~~tin?

A I az~ p~esid~n~. a~. Andrew Martin and Assr~cia~es_-

~ Anc~~--

A -~-Zncor~o~ated, hire in ~ri~.

Q ~i~a~. c~ae~ Andrew Martin anc~ Associates cko'~

A ~nvira~nenta2 consu~tinc~ firm.

t~ ~~aw Long in .hat business?

~ Two y~ar~.

~ Any so that would---you stax~~.ec~ the ~ausiness iii. 1990?

A 1~9G.

Anr~ p~iox~ to dour cur~en~ job, where c~icl you work?

~ `I`wc~ ye~.rs prior tc~ ~.ha~. I c~vorked for t~;icrabac

~,a~o~'atories. M. I..G. R. 4. B. ~. C. Lalaoratari~s.

~ ~tl~ere ire they?

~ ~ wQ~kec~ out of the Eris offzce. Headc~uar~er~d in

I~i~.~sauxgh, I worked z.n the Eris office or lip.

Q v~hat does A~.icro~a~ da?

A Environmental analytical testing,

~i tiny particular ~zelel c~~ the envirnn~~r~fi.?

CD-FRC0003$2&
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A ~ccu~~tion~l health and s~.~e~~a 1 chid ~u~~~.~nd

con~uitation, identifica~.ion end ~~rmitti.ng. ~sb~s~os trairtin

the ~I~~RA--Asbestos Hazardous ~~tterg~nCy ~.c~~ponse Act .

~ ~.ow lone with MiGrQbac?

Ta Ewa year .

t~ We are c~cswn ~.n 1988?

A Yep.

Q Anr~ ~arir~~ to ~licrobac wh~r~ were -you?

P: With the 5~ate Game Cflmma.ssion.

Yc~u left the Game Cammissaon?

A Zn i9£37. I wa.s with ~h~m far 17 and a--half yeax's, a1m

18 ye~r~.

~i And prior ~o the S~a~.e Game Commias.z~n. where did. y-ou

wont?

A ~ was an zndu~trial engineer far l~r~~fi~ong Cork Compan

in Pitt~~aurc~Y~. 2.was witl`~ Armstx~ang for seven years, and pr.i

to that eras ~ four year hitch with the EI.S. Coast Guard.

That tikes me back a number a~ years.

~? And. prior to-~-~Coast Guard was it?

A High school.

And what is your ec3.ucational background, please?

A I have a ~acYtelor' S anc~ I~laster ̀ s in environmental

science.

Master's?

~1 lY~ ~ .
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Anc~ ~aher~ did yc~u obtain t.hat'?

A ~3achelar' ~ ~t Mercyhur~t Ccslleg~ in ~ri.e, ~}~.

Q Okay.

R Mast~r`~ at Gannon Una.ver~i~.y in Er~.e. G. A. N. £~i. t~. ~:

~ X~nd ~a~ticularly what ~.~ your 1~~a~ter's exper~i~e?

A .~n~rironm.ental science .

~? Arid t~oe~ ~~v~.~onni~n~al sc~_~nce---is ghat a broaac'

ur~~r~lla~like c~escrip~.~.ort of an ex~.~ertise2

llci~s it involve all as~aect5 at the environment or any

S~72G l.c"E ~.L~~

A I~. is ~c~mewha~ bread. It. is a multi--discz~alinar~ fi~l

~ix~t ~nclaaes vir~.u~11y all ~art;h s~ience~ aid naturQ sei~nc~s.

Q And the fiz~t school. yca~x went to ti~a~ z~'fercyhurs~~

A YES.

Ts that an ac~redit~d. £our year colleges?

A C}i1r yds.

~ Ind w4~en did you receive ~ou~ Mas~.er'~, what year?

A Jung o~ 197$.

Q 3:n Jung of ' 78, ar during your ti~te there. caha~. was so

of fi-he courses that you recall taking for your ~~aster' s?

A ~'h~y were q~ology courses. industrial--~.echnical/

inciustr~.a1 re3.ate~ courses, enviran~nen~al ~Srobler~~ anc7

~nvirc~nm~ntal sys~.ems .

Tn 19713, ~e~e wetland iden~.ificatian a paz~. of ~.h~

curriculum?
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T~ Na .

~ l~o~, when you wdrk~a with the Fish and Game

Cammissian~--di~ Xau for I7 and a-half y~ars'~

r~ ~`e s .

Q Can you ~alease take us through. appraxi;x►ately, the time

in berms o~ years, when, you firsf. wend. an; Yaha~ your roles wer-

and ~~ you---the different jokes you held?

1a. 
~ 

~'e s .

I sta~tea wi~.h the Game Cortzm~,ssirsn in 1~1~~ch o~ 19'7 t}.

I graduated the t~ar~~e Cc~mmi~sian gaining ~chocil in ' 71.

It ~ra~ a one ye~.r resident scl~~o].. I was stationed . in ' 71 t~z~

h~r~ in Erie County as a field ot~icer.

Q ~n 1971?

A Yes, '71, des.

Q C3kay.

A And in those days cv~ were called District Game Prp~.eeto

ana I remained irz that role through most of that time; in fact,

uz~til.1987, when a.n ~ar3y '$7 Z was assigneci as the narti.hw~s~

unit supervisor. My aria of jurisdic~.ion was brie/Crawford

County and basically that.--the boa duties ~ravide ~irec~.

sugexvision to £field officers, which a~. ghat ta.m~ hack bPCQ~n~

known as "vrilc~lif~ Conserva~zon Officers.

~ ghat dyes a field of fic~r c~~?

A Essentially they promote the progr~ins that. the State C~a.t

Co~nmassion a~znin~.st~r~d toward wildlife conservation.

s

e
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Very br~a~d Duties includes law.enf~rc~m~n~ cva~k, ~ub1i~

zelati~ns war k, environn~en~aY ~ducatian--it is a very broad

group of re ~~~n~ibi~ities.

~ Yc~u have arrest dowers?

A Yes.

~ Ito yon carry weapons?

~i Yes .

~7 'I'h~ we~pcsns visik~le?

A lies .

q We a~ on s being guns?

A `ZC~ s .

t~ . Nc~w~ you were a fi~~d b~ficer, I Qeli~v~ you ~aic~, -in

phew-front ' 71 up until ' $7. aixt~~n Mears ~ guess?

A What is ct~~rec~ .

Q Arid ~.o wham d~.d jau report?

Can you describe the st~ructur~, the reporting ~tructur ,

op~ra~ional structure of a field afficer?

A ~rhen ~ was a. ~is~rict Game Prot.ectar I re~o~~.ed to-~-I ~

a~ 1.e~st ~~ur distiric~. supervisory at the division - level in

Franklin, Pennsylvania. ~acI~ of ~.he sup~rviso~s re~res~nt a.

~~ecifi.c entity iz~ the programs o~ t,h~ Commzssi.on; one was l.a

enfarcem~nt., ane was ~~~;~lic relations, another 'was land

tn~naq~m~nt, anc3 ~natner ~va5 gamma propagation and ~~c~cking o~

w~.lc~l.if~.

Th~r~, when I ~:nov~d in the role a~ su~ervisc~r, myW._the

r~
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chain of command. w$s di.r~c~.l~r ~o the regional ~t~~~r~i~or, a1~{

in ~'rank3in.

~ Laid this tirark also include, say, tFie .~emaval of beaver;

~a ~e s .

Q ~'r~p~ing?

A T.~apping/snaring, removal, yes.

Q Now you paid ~h~t you tao~ ~ tra~nin.g school in 1971'

~. Yes.

~ ~.~sid~nt scYzac~l?

I~ Xis.

~ ~s that required o£ all n~~r employees?

~ Yes, state a~ane~ ants. o~asr~~ed s~haal. The only ~n~~~

the ~chc~al is acceptance by the Mate G~.rne Comz~~a.ssian

anticinatinq a commis5zon.

Q And wY~at course is ~.ha~ school?

A `~ildlif~ management related courses. 'That is as well

specific eourscs focusing on game ~aropagatican as~ec~s; law

enfarce~nent aspects, et ae~era. Essentially a manac~erlent

schocsl .

~ ~n ac~di~ian to the schc~cal while employed ~itY~ tie Ga~77~

Cnmmissian, did you receive any other special training o~ any

kind; courses, schooling?

A Its-s~rvi~e angainq training that was provided b~T ~:hP

Sate. yes:

~i By the G~m~ Commission?
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~___t

~. A S'G~S t ~"J~7 ~~1G-~ ~uc9:ItlC? COIt1Tli1.SS~0Ile YE.'S.

2 Q l~ncl coo you recall what kind o~ courses rnigh~. they have

~ b~e~~?

9 A They ~rere nc~~ cnurse~ in the trac~i~.ional s~ns~~ they

S weze--~-mar~ acct~r~t.ely d~se~il~~ them ~s warksk~ops. Whey wire

~ annual workshor~s ~c~.cu~ing yin each .one o~ the arias that the

7 agenc~ ~arti.cipafi.~c~ in. ar haca res~ansi4~ilit.z~s in.

8 ~ And where did ycu lives during t}Yip ~rhole period of ~.im~

~ ~ ~7urinc~ the gaining sehool?

lU Q i~dhen yc~~a were crai~h the Game Camrnission?

11 A Well, I---when ~: was in tk~e fzeld, ~ la.ved hers in brie.

l~ ~elac~t~c~. my ~an~iJ.y to Erie,

13 -When in ~.hz training school, ~ha~ was a .kind o~ a c~u.asi

14 milif_ary getting. Xou lives---we were in barracks style housing

15 apart.. from the family for one year.

~6 ~j Where was that?

17 A ~t t~t~t time, Jef~er~on Cottnt~. Pennsylvania.

18 ~ 6~lhen Pict you move to the ~r~e area?

19 A 1971.

. .2a ~ ~n o~.ne~ wc~rc~s, you knew cah~r~ yon mere going to be

~1 assigned prior to schaoi?

22 ~ iva. No. No, I c~a.cin't know until graduation day ~he?~

23 get your c~i~il4ma.and.get your assignment.

z~ Q `1QL1 C~fO~ ULl~ 1X1 s 7~~

25 A Yes.
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~~ ~ncl then ~h~~ make field. as~ignm~n~~?

A Y~~.

~ By the ~ri~ area, w~er~; scam thing more ~r~cisely?

A Present address ~~ 2 05 A~.hens Raac~.

Q Y'ou 1iv~~. th~~e 2Q years?

~ Ce~ming up can 21 y~a~s . ` 71 tsa ' 92 .

f~ As ~Sart t~~ ~qur worm I thick you nani~c? four different

specific k~ranches in. the ~.ivi~xan l~v~l zn Z~'rank~.in whi.eh

i~cl~xd~ game management, Z beti~ve you paid Zane manage~►en~,

game propagation, a~xc~ law ~nforc~men~. and ~~ulali.c relations?

1t Yes .

T~11 ~zs abc~u~ public relations, haw dick it work?

A T taught_ at schools, variay.s schools . Gci info scizoois `~

.guest ~p~aleer. Every~.hing 'ram elementary through colleges,

that. is, to lecture on wildlife conservation.

I was the adm.zn strator of the Seagull r~:ars~~ ~7i1~.~life

C~anac~mmen~. Area, a visitor c~n~~r Facility the Sta~.e Uam~

Camr~ission owns and manac}es. Anc~ we c~riduct prcigrams to schoo s

anc~ o~h~r c3roups that. some to the ~~zcili~.y rel.atang to wildli~

issues. It is located here in the Seagull i~tarsl~ in Eric Count

I did progra~ss with the m~c~ia•, television, newspaper ]

radio. It w~.s ~---they were a3I focu.s~d an wildlife .

ccrns~rvation. `.~f~~.t is .how I ct~aracter~.ze the public r~lat~.ons.

33u~. ghat did not incluc3e~-~~.s you tr~v~l~d around your

assigned axea, did xou visit wi~.h the .local. Farmers, bizsin~ss

CD-FRC0003835
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1 ~~r~~l~, ~~11. .hem abau~ what is c~s~ing on c~ri.th the game

2 Commission?

3 A Yes, vexy d~finiEely. ~f ~Y~~re way an fl~por~.~arti.ty t.o

~ m~:~~ anc~ have a high carz~.ac~ with ~h~ local pti}~l.ic, yes, ghat

~ was p~.rt. 4f the dab.

6 4~ Anc~ wizat---~he~or did you---Z hates this word. but ~ u,~ill usA

7 i~~-wi:ntexrc~~.ate. say, with the Fish Coinmi~~ion and some o~ th

8 .£ed~r~1 agencies l~cat~ct aut hers, nod par~.icularly in came,

3 e~thex aspeCt~, the ~.P.A?

2U .t~i~. I7ANAz Asking haw h~ person~lly_-

~I l Nl~t. t~ARD c How aid the Game CQntittzssion

12 relate,

I~ TXI~ i~~TNESS: ~njovec~ a very goad, close

14 working ~~latiort.

15

16 ~Y i+~IR . ~~~RI~

17 Q Rnd c3ici you, alZ of you, you ~Cnow, have accasiona~

l~ meetings and sib down and say, what is going on with you

I9 fellows, anc2 what is doing on wi~t1 you fellows?

20 A In~~equently, yes.

21 ~ And clid they ever---say the fs'.P.A.--ever conduct a

22 workshop cif any environmental ~robl4;ns with ~eaple ~rranz the ~

23 and Fish Commission and D. E. R?

24 ~ i~o.

2~ A'iR . ~AtQ~.: I ~ you know?

L
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' r~`H~ ~~I'~"NESS z T don't know ~s t13a~ ~p~c ifi

agency--~-no~. E.P.Q., no. ~ tkiink the working relation w

p~oi~aUly c~o~~s~. betvaeen tt~e two s~,a~~ agencies, the F

and t~a~rte.

And inca.c~ent~lly, in this stag the Ga~~~e a

Fish aye separate agencies, unlike va.~tuaily ~~rery nth

sfi.~te. but ~her~ was a very c1a~e warkinc~ relatic~n~hi

be~we~rs the Ewa stafi.~ agenciesr aid alssa would haves

federal ac~erccies, U.S.. Fish anc~ rrdil~li~"e, and. work ver

closely with .hem ane~ they would--we did have ~nu~.ua1

training sessions c~i~h that agency.

BY t+1la . W~iRf?

~ Ncrw, ~ear~le in your work. k*ith the Game Cc~mmissian, you

ire directed by rc~gulati.an pertain.i.ng to your jtt~l.sdiC~iOn,

COx'~'GC~.?

A Yes.

~ Does the Game Commission also z~sue ~o its einplo~ees,

particularly the Meld employees, what might b~ t~~~►~c~ gui.cian

oz policy papers on how to cancfuct flr implement. the rec~u2a~io

if you will?

A ~e5.

~ ~~~ne~ ate?
A Th ~y coo .

Q Da you have those with you today?

h
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1 A I~t~ .

2 ~ Where caoul~ they be ava .able?

3 A '~h~ ncir~.hw~s~ r.~giorz~tl of~'ic~. ~ ~s~umc~. I c~on`~ ha~r~

4 personal control ar acees~ to that a~ this paint.

5 Q that are they desic~natec~ as or t~rme~d, t~~is ~c~licy or

6 ~~idanCe paaer~?

7 MR, I~AZ~~. ~~ yc~u knokr.

$ ~ T~iE 'WI'~I~iESa: T am sorry, I can't r~m~m~~r.

9 Adtninis~ra~ive c~irectiv~s.

~p

11 ~Y' Iii; . WAZI}

2 2 ~ C7kay .

1,3 A It has been awhile.

14 ~ And are these actn~a.nistrative ~irec~.ives issued oti~ of t c~

15 head a~~ice s.n ~iarri~burg?

Ifi A Yes,

17 Q Generally what. da they do?

1#3 ~~~~at is the funcra.on of the ~dministra~iv~ clir~ctor?

1~ A `3.'hey ire to ~ravid~ un.ifarmi~y in enfarc~n~ent and/or, i

24 ~.h~ activities of the ~a~~~ Commission r in the applica~.ion Qf ~

21. G~nte Commission pxograzn~ .

22 ~ And ~.h.~se arm riirectly a guidance part of the ~~gulati n?

23 A Yes.

~4 ~ Ind dc~ tau kna~7 ~to.~~rt ~3xac~?

~5 i~ They arm :regulated--~-I am sorry, they are quidC~.nc~, not
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re~ulatian far~ul~~~d by the Mate agency.

~ Do you know R~~er~ Brace?.

T ~~ know Nir. Brace, yes.

And hc~w lc~rag I~a~re you know~~ Mr. Trace?

A ~~y first r~eoi.lectian of meeting him was inc.ir~entaliy r

irc~rzical Ly associated wi~.h the .incident in 1987.

~ early ~7?

A No, it was the day of this inci~.ent.

Q X3.1 ri gtit .

A To my kno~rledge and recollec~.ionF T l~ae~ never h.aei any.

dealings or contact wi~.h x'~r. Brace prior to that,

~? You ever heard of him?

A I recognize the family nine, Yes, nat r►ecessari3.y ntr.

Br~.c~.

~ But the brace.name?

~ Ths fancily name in the arEa, yes,

~ And t.h~ Brace property, as you camp to know the B~ac~

~ro.~erty, was not dart of yaexr ~egu2ar jurisdic~.ion in your w

~r~ith ~h~ Gamy Co;~mzssion, was z~?

A As ~up~rvis or it was, yes.

~ This is candn you ~ool~---earlier on before you Y~ecame .a

supervisor?

~ No, sir, i~. wasn't.

And can tau in berms o~ miles say, and recalling you:c

jurisdictian_~1 area,; tzc~w close w~r~ tau. to the ~3r~c~ ~rope.r~y

I
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~ ~

~I ~u~side a~ ~a~erford2

2 ~ I had the aujoin~nr, township.

3 Q 5o in berms of mi1~s, Seri miles away?

4 ~ ~ dan't tnznk zt is~~hat. ~a~. I ~on`~ honestly know ~h

5 the cYis~.a~~ce is. I~. is very close,

ti Q ~,Zl right. You rn~nt~.cned abc~u~. the incidQn~ in questio

7 ~e~e atzc~ I ~re~.ieve it ~.s ~~.x'ly May a~ 1~~-is~ fact, r~iay one a~

8 1~~37?

a t~ That is correcfi.,

l~ ~ Yau had never before been on what yc~u ea,~e ~Q knacv as t

ll 73race priapezty?

12 A That is correct.

:}.3 Q Anc~ c7riv~ by any of the areas

1 ~€ A I hive no rec ~1 Zect i. on of da i.ng that . Thez: e nad been- n

~.5 reason to associate ar~~ recognition cif the farm.

3.6 Q friar ~t~ that ~ir~tc~, you do not recall any occasion ~.o

17 have been, ~~y, a~ the in~exsection of Greenlee Road and ~au~h

1t; hill Road before May any?

.29 A Not s~ecifical.l,y, na.

2t~ t~ Can you ~.~31 us what the circumstanwes w~r~ and wh~~ ~.h

21 ?~ur~aose was for your having came ~ta the Brace gro~~erty?

22 And, again, Y am going to nave ~o usa tt~e mad just far

23 lcicata.on ~urpc~ses ,

~4 Nor. Martin, we arm using a ti. S. G, S. toga mad.

25 MR. L1~~TA: off the ~~car~. for a s~cand.

t
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{V~h.e.e~upcs~, a brief di.scu~sion was held of~ ~.he recorr~o~1

BY ivi'~ . t~7'~RD : .

Q I wi3.2 a~l~ you, although a.t has b~cn masked pr~viaus3.y

'ask you i~ you pare f~miliax wi~.h the ina~?

And take your ti~n~ to a~ient ya~rs~l~ as to what we ar

eall~.r~g ~l~e ~i~.~ or the area in cflncern with that lawsuit.

A I.~ you cata h~1.~a nz~. is tk~a~ Greenlee running nci~th and

south l~er~'~

t~ Rio, Gxeenl~~ z~ he~~. And h~r~ a.s the Sau~.~i Dill itoad

and here is ~h~ intersect~.or►.

~dow, I3 is out here, right3

A Vaguely fami3.iar with the general ax-~a, yes.

~ ,~nc~I having been oriented now, do you r~~ogniz~ ~I~za~G

as--_-wa.ti~ the roads-way the aroma ~rh~.ch you first cane know~~ a~

the ~3rac~ prop~rt~?

~. Yes .

~ Now, again f T think Z interru~tecf you.

What were the circumstances for that va.sit and. ~c~r wha

pu~~as~?

~ A~. that time I was the r~or~hvies~ tzz~ii~ supervisor, a~ I

~~~ntic~a~ec~, and ane o~ the tuncf~ions of the supervisor tiaa~ to

s~encf tzrne with ~.he field afficer~ in gzving direct sup~rvisa.

Twat svgs ~.he in~.en~. of ~th~ program was ~.o ~rc~vi.d~ a cic,ser

caarking r~la~.ionshi~ k~etween the fz~1d ~o~ce ~ncc~ su~eru~.sory
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level.

~ its of ~i~y one, hew long hack you peen a field. stzpezviso

A Caudle o~ rnonths, i.~. was a 3~rand. n~c~ ~7rnc~~am..

Q C~k~y .

A P~xha~s--_Iet ̀  s see, .hat would haves been l~~arck~--arch

'8`7 Ica i~ay: so it r~a~ anly two ~a three m~n~k~s.

~ C3ltay .

~ Qn that ~artzcul~,r. c~~y ~ •spend ~.ir~7e with tk~e field

o~fice~. €or .hat area, names was Wayne Lugalla, and I rode trait

C~ayne on pat~al ~.ha~ clay. And ~s a dart n~ his routine du~.i,e

it---we were ~.o investigate a beaver damage complain. at. the

Brace farm, and tr~ayne and z bo~.h went ~o the farm. I didn't

know,. of course, Wayne was f amiiia~ with the area and w~ drav

~c~ the farm.

I remember pulling off the side o~ the rand anc~ we bob

walked out into the ax~a that. pze~umably :hid. b~ave~. Anc~ at

.hat tir:►e when we walked in the field, we bo~.h wEr~ sur~ra,sed

see a Huge ditch.

~ Bat.h were surprzs~d or you were su~r~rised?

A T defini~.2~y was surprised,• ~dhen T a~l~ed Wayne_ if he

knew auou~. that or what was happening hire, Yie an~w~rec~ that

d.icln't. ~7ery definit~Iy ~ eras surprised and vai~h the size o~

i~ .

~i ~;ah~t size da you think it was?

A. I w4u.~d. ~rtz~~ n~iy rn~mn~y. the ~ot.tozn c~~ the drainac~~ cii t3
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wau~.d have keen ~iy to ~a.ght feet a~~o~s~--~~nd vazied, of coot

~u~. ~rr~sn the bot~o~tt, when Z ~tan~. in the bc~~.~c~~n of i#:, ~.he

~iae--~a~t material.. way anywhere from, ~aerha~s, as much as eic~

~o ten feed. high

t~ fight to . -den feed hicsh?

A Xes.

A Yes, ~.he tc~p of the ~ic~e~cast from the batta~n of ~.he

ditch.

~ 'I'he bottom of the ditch?

A Xes.

~ Ud~I,1, h~+~ much material--how deep was t.h~ cl.i.~~h?

~ WeIY, that is~-1 ai~n~~. take measurements.

Q A~praxima~ely f if you were s~:anding.in the bottom of i

Was them vaa~er in the ditch?

Yes.

Q You s~.oad in the water?

.~ Yes . .

t~ You r~coll~ct aptar4~imat~ly hoer high or how deep the

di~.ch was?

~ I Ganulc~ guesstima~.e that i~. was five feet deep,

conserva~.iv~Iy.

~ Anc~ Yzaw high d.id ygu say the sici~--mast mat~riaZ amount

tai

~ Total heic~ki.t, ~.iqh~. to den ~'e~~.
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r~

1 ~3. so woulcz k~e~--

2 A 1' ~'OICt ~. ~ L' (~1. t. C ~t .

~ ~ T~~ ~.a~ ~~ ~.r~~ a.~tCn?

4 A Fromm t.l~e base of the ditch to ~h~ toy o~ ~h~ sic~e~cast

~ ~na~.eri~1T it would ranq~ dram ~ic~h~ to den ._feet,

6 Q Sa if it i~ a dive boat dx~ch: it ~.s three or dour fee

~ C~f'p~~'1 Q~ 81.f~@~'Cc~~ ~ :~

S A l~pproximateiy .

9 ~ And was tk~i~ all along tie edc~c~ o~ the ditch

10 A Think you for re~r~shing my nicrrtory. Actually it was ~

1.1 than .hat. It would have hack to have been snore t~harz ~ha~.; I

~~ G Qt2It~Tt r ~ see over it .

~~ ~'~ wds----~U~~llr t~'11E't2 yc7~ we~'f' .lTl the k?r'~sE' cJ~ ~17~ ditCkl~

14 there was---it was ~rery clearly a very dee~l.y chug drainagewa~.

Z5 Q And it haci }peen ~r~5h1.y dug?

16 ~ Xe s .

17 Q And there were nek= sides to it w~Yere i~t had been scour

1.$ and simply way sub~~q~nt removal of loose material?

19 A fihere was apparent new material, it. had nc~ vegeta~.iQn

20 i~.. flame a~ the material was still coming hack into the s~.re

21 ~il~rafi.ic~n was in evidence.

~2 Q ~o along the side o~ the ditch ~rou haci to k~av~ a depth

23 ~i~e-~c~as~ ~riaterial at 1~ast. four ~.o £ive feet ~hick'~

24 ~ At l~as~. At least..

2~ ~? Arid was t.h~s along . ~.kie entire J.enc~~h of the ~1i~ch?
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~.~

7. A ~'e~.

2 Q end noc~r, was tl~i~ _material-~~haw fay k~ac3c ~x~am the ec~g~ f

3 the c~i~.~h had the material been pullee~., so tQ ~p~~k, i~ .hey

~ pu21~d it back, car h~c~ . it been clumped there?

~ ~ ~ didn't notice any afstanc~. I~ was a wall of--~th~

6 ditch way a continuum. I~. was--~-f'~om the area w~3e~ it was

7 e~~avated, i~. app~a~~d tc~ be dumped itn~nedi~tely ac~~c~inir~g it.

8 Q ~c~ how fay' back frcim ~th~ edgc c~~ the ditch chid. ~th~

9 side-cast ma~.erial ~xt~nd in berms of wid~.h?

10 I mean, we ~stablishecl the P~~ight of at least five ~e~~;

lI now I a~ try'inq ~a get the width.

12 .A Again, pl~as~ acc~p~ ~.hafi. it is la~.sed on recollection a r3

I3 nod. r~eorded docurne~ta~ion ar anything ~ can r~~lect 3~ack ta.

14 again, ~ guesstimate i~ would hive been at least ten to

1~ perh~.p~ 15 feet.

].6 ~ ~'if been ~e~t back?

17 ~ 'Phan wou1~ have been the Qutside of the----

18 ~i I understand.

19 You didn ̀ t take noes a~. the ~.ime?

2U A Na r Sir.

2~. Q 7~id Lug al la take Hates?

~2 A Nod. to my knacaledge.

23 Q What Ise d7.d you see th~r~?

24 A I oi~~erv~d a Canada goose nest that was inside of wh~~~.

25 would have been the im~.~ounc~i~~en~. area and i:~ hack egga on the n~ t
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t- ~

and ~.h~ nest. had been d~~~rted; neither male ar female ~rere

~res~nt. ~h~.t is un~sua3. for Canada geese.

Q where did.yQu see ~.~?

k might zmm~d.iately taesiue ~.he---what taouxd have ~~~ei3 on

the -i~ X can use the map to bri~nt-~-it ~au1cT haves k~~~n on tk~e

south ~a.d~ a~ the r3itcki and i~. was ~ Ganac~a gaos~ nest. ~.'k~erec~

wire a~ least ~csur ~qc~s in it car more. I apt sine there w~~e ac~

last ~~ur r~gg9 in i~ at~d ~.k~~ nest. h.au keen abanc2Qned.

tap un~.i1: that timer ~.he nest had. been. surraundc~c~ with

wa~.e~ anc~-_cahich ,~s a c~e~t~n5e nleehaniszn Canada - c~ees~ us€~ int,

nesting ~.a g~xoviue pxb~PC~I~OTi for the n~stinc; side. INa.tiz the

drew-down, ~h~ nest was now e~~~sed ~.o the imrnediat~ ground

beside it anti, ~.faerefore, ~.erresfi.ria~ pr~clators.

~ Thy Canada geese don't gener_a~.ly buila a" nest., they fi.n

stnal~. ~oll.Uured space on the g~oun~?

A That i~ not accurate..

~ They actually bring in m~~~rial?

A YPs, grasses and. sedges anr~ virtu~.11~ made oz veg~tati

and. ~.he~--whatever is typical to tl~e area.: And'~.hey line ~.he

cup cs~ ~h~ nest by removing feathers.

~ ~Iow 2anc~ dicx you observe the nest?

A. Z aidn "~ s~.uc~y it . I ~eeognizeci it in my passage in

walking dawn this ctrainageway. I ot~ser~ved it.

Q You. w~~kea ray a. r.?

1~ I walked ~y i~.

2

3

4

6

7

8

1 {i

1.1.

t2

1~

1~

1i

l f~

I7

1$

~.9

20

21

22

~3

~~

25
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.~

1. c~ How clase~

2 A 'I'w~n~.y-~i'i~re or 30 f~c:i: apprvximat~ly:

3 .Q Arid Erom that. stuffy, ~o~a determined it. had been

4 abanr~oneci?

5~ ~1 - Yes.

6 ~ i have wh~.~t h~~ been. previau.sly marked ~s ari ~xhibzt 13

'~ from an earlier ~?eposition: ~ha~ ~s aerial photograph of an ~r

8 which does includes property belonging to Ftobe~t Brace.

9 Dn we ha~re~~-2~r. ~laztira, have you hewn able to-Mz+~r.

1Q i~a~~in, we now placed betor~ you an aerial pno~c~gx~apiZ~--~~o~ored

lI aerial pho~og~aph of the general area.- whic~i alsca inelud~s ~.he

12 site in c~u~s~.ion belonging to Robert Brace. llnd that par~icul

13 pho~oc~~aph Yaaa been marked ~xhib~it 13 in the ~revic~us

.~4 ~arac~dures .

Z5 end ]: ask you i~ you had ~.zme to orient yau~sel~ as ~o

16 the lcscat.ic~n of the prap~rty under discussion today?

17 A Very `tonest with your I am not cam~or~a~l~ with th~.s.

18 am not .hat fai~i 1 iar with i~ .

19 ~ZR: I3ANA: Off fi.he record far a second.

20

21 (Vdlzereupon, a k~rie~ diseussian was held ofd tine r~carc~.

22

23 BY I~21:.. t~dAl~ll:

2~ Q Xou sad ti~at you and Mr. Lugalla ors May the f5.rst qot c

25 of ~h~ car.

a

t
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~c~ you r~cc~ga~iz~ the roast c'r~.ere you xnigh~. ha~r~ came ~.n

grid nia~ke~--~~c~azn, Rau~e ~.9 is csut in here anc~ ~.k~is i~ G~~en1.~ - ;

thzs is Sough ~iI2 Rc~a~---I Y~el ieve it i~ cal lc~~ bane Load out ' n

here---anc~ then Sou~.h Fill here. and ~.hi.s a.a Greenlee ~2oad gain

cafe in a mores northerly direc~iori«

k To the best of my ~ecc~llection, we could haves comp in

over' here and the ditch thin would knave comma ~acvn thrau+gh.

c~ ~ will help yc~u. there is a da.tc~. in here and a ditch

here. .

~i Xou 3cnaw cv~~a~, ~n the a.nter~s~ cif ~~~uracy, ~ would

. ra~.her nai~ trust my xecollectian as to this map.

~} Haves you. ~~v~r seen an aerial ~ahot.oc~raph 3~ik~ phis?

A NQ, and T ~m not familiar wzth this aria. ~'Iia~'s why I

don't r~rant to of~e~ anytnzrig that is inaccurate or that confus sc~

the issue.

~ Yd~ will get into i~. later about subsec[uen~ meetings; bu

for your puroase, is--this aerial ~ktatogra~h does not. held, yo

recall?

A ~Vo. Where are peapie that axe mare farnilzar ar~d be~t~

cxual if iea ~.han Z ~,o p lace ~h~ exact. location of where w~ were .

Okay. i~id you !~eet. with the U.S. attorneys prior to

today to discuss your tes~~.mony?

~ t7ne time with ~~sr. 3~ana ancT i~ was a~----c~a~ be~are

y~st~rc~ay to appraise me of ~.he meeting.t~

~MR. BA~t~s obvic~usl~ ttic~ substance o~ the

~ _ ~~~ ~:
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20
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23

24

25

discussion is privil.ec}ed.

MR. GVA~iD: I under~t~anr~ ghat.

i~I~. r~AR~: ~ just want to make sure that

i5 nab being cc~n~xonted cold aborat what. w~ a~~

discussing. .

THP WI.Iv'~'~SS: No.

t~lR. DAht~1: No, t~ia~. i.s not ~h~ case; alth

hasn't k~e~n shown t3~e phc~~.ograph .bar us ~arevzausly.

B~ NlI2 . WA~2D

Q You ire aware that yon. have been listed as a ~caten~ial

wi~n~s~ in this matter by ~.he U.S. attorizey?

A YeS.

~ .And. were you can~.acted b~ the U.S. attdrn~ys

shor~ly__sorae~.ime be~orE today, besides .his par~icu].a~

incident, about ~.oday's proceedings?

A It was relatively a short time ~qc~. T don't r~ntem~er ~. ~

exact da~.es . It was wi~.h Attorney Dana so I---h~ is ~.he anly a e

anc~ it was witi~in the last-_~__T cton'~ know. I~ has been a ve y

sliart times. I hesita~.e tp offer a -time ~ram~. I don't have a

re~c~llection.

Q 'You had not ~e~n con~ac~ed anci your involvezt~~n~. da.scus~ d

ley the .U.S. ~~~orney's affic~ prior to that., prior to mr. Dana

f~. That is cor r~ct .

~ Well, 1ei-'s ga bade tc~ May one again with you and Air.
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~ue~alla tin the ~ra~e property. all right; b~.~k ~c~ the ~m+~un~

~.h~ sa.d~-c~s~ Fnat~rial.

was ghat can one si.ae of the ditch, is that cc,rrect, crr

b~~h 5 a.cle s?

A Z~ w~.~ both sides.

Q Sc~ yc~u are unable to give us any infa~ma~.ion in r~Ia~.ia

to chat you set ~h~re as far as ~rh~re the ditches were lncate 5

~nr~ their length?

~ Ccrr~~sle~~ly ~Zanes~. with you, I dan't want ~.c~ eon~use the

~.~ sup .

~ T .will ~.zy and cio it as best wi~.h a na~ra~ive.

Teo you recall .how mangy ditches yc~u saw can that sits?

A Them were two. There was Qne very long cane that

par al~~l~d the road .hat wa parked frozr~, and .hen them way o

that was tangential to i~ that way more o~ less a long r~i~ch-~- c

tl~e •best o~ nay recol lection, it coos mare or ~.ess an easy./west

dzz~c~.ion, with a shorter ditch and less deep c1i~.eiz on amore r

less northJsc~uth d.zrec~ion.

Q So you co~rec~. me when I recapture ~txa~ you said.t'

You sawn approximately, at leash fives feet 4f fill, :~i

feet Nigh 4n ~.he sides of the ditches, on bath ~id~:s of tine

ditches, and that the siae--cast material. extended.. approxirta~~l

15 feet in wXdth .from the edge a~ ~.he e2itch?

F.Cr~ring tc~ gem a picture.

.~ Qn the. na~n t~i~.ch. ghat is ~n accurate charact~~-zzati rz.

cD-Fxcoaa3ssa
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~Y~a.~~~r ditch ~aasn ̀ ~. c~ua.te as deep ~nri side-east wasn' ~ quits s

high.

Q Yau s~.y ycau never h~ci b~~n k~ere Y~e~or~7

A ~'h~t. i~ co~recfi. ,

~ You say the ditches had keen wit~en~d and deepened?

A Yep.

~ how would you knoVa that?

R I3y the fr~shn~ss of tie fi17.. The earth was obvzc~usly

recently dis~urb~d. T~ was cfe~ermined. key t.h~ fact ghat ~.he ~ ~

raa~.erial had not stabilized i~.sel~ as yet. Thee was x10

eva.den~e of ri ~ la.nr~ a~ ~ro~ion: that ~rould nave been t~ze case ' f

it. had e~~eri~nc~d rain or snflw car rur~-tiff, Them was no

veq~tation, boo, w~iYch, ~~gain, would have been a~ function of

time.

Q ~3ow would you use ~rasian as a eri~eria tk~at was newly

c?ug mat~ria~. that had. been zncvecl?

A The. newer the r~a~erial, the less evidence ~f ~rosi9n

vroula be x~r~5ent,

Q By color?

A Nn, by indentation and erosion.

Q WWII, ~h~t, if i~. had just been removed from solid soil

~.he e:roaion ~na~ks waulc~ nod have occurred un~-i1 sam~~ime as th y

were exposed, rig~it?

A Correct, that. is my point..

Q Yau Piave no ~,~ay of kno~rinc} nc~w lot~zg ~he~-~~-da you haves a Y~
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way ~f k~~wing new land ~h~ rnater~al dad begin ~ide~cas~~

A I air saying that it app~arecl ~c~ b~ very fr~~h. I~ c~as

ircimeciia~~,timely ~ashian. 3:t was freshly ctuc~ zna~.~ria1.

Q Xou gee any equipment ~.I~~re~

A Nc~, I doi~'~ recall seeing ~qui.pm~nt.

~ Z-~ad you had oaca~~,ons .tc~ visit. o'~taer farms in yaur

jur.ist~~.c~i.an:~

A Oh, yes.

~ You l~.v~d here; you are very familiar krith ~.h.~ farnzinc~

praeta.ces in the Erie Caun~y area?

A Relativ~Iy so, yes,.

Q L~on'~ farmers c~ig dztches?

A GVell, in a g~ne~al sense, yes.

~ Anc1 because at the--t~ri~h your backgraunr~, you arm very

familiar with the sails in the Ez3.e area, are you nab.?

A ~2elativ~I~ 50.

C7 ~z~d hyciroldgic regions ghat are here?

A Yes.

Q And if drainage practices are nQ~ ~'dl.lowed wi~.h f~rr~ter

in the area, what. ha?~p~ns with tie properties generally?

~~i~:. DACvA: Mr. Maw-tin isn't offereG a~ an

ex~a~rt in e~raii~age.

MR. WARI3, No, but T carp ask nim.

Mkt. DANA; Or hydrology.

bZR. f,~Al~ll: Ae Iiv~ci Yier~ for 2t? ~Qzne year
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and visited tt~~ farms, he paid.

MR. ~~N~1:. Just want it urz for c1a~~.ficatia d

~I}t. ~ARDs k''ine. Fa.nea ~~e are not dying o

establish Yiim a~ ~.z~ exp~r~.

BX N1R . I~IARI?

Q ~u~ you have b~~n able in your work in t.ra~rel inq ~rciund

the count~~sic~e. to wa~e2~ ~nc1 obse~v~ farming oper~.tians, have

you riot?

A 7'hatis correct.

'Q Anc~ gene~ally ~h~y al1 haves same kind of drainage ~ys~.~c~

too they' not?

~ I dan't know as I characterize it as generally. Whey d .

I can tell you I nevex saw a ciztch like this befo~~ in

a11. the 2Q years T _have bePrt involved in cons~rva~i.on work.

Q Biggest ditch you ever saw?

~. This way the biggest. singu~.ar---without any hesita~~.on

--~th~ single largest tiit.ch T. ever saw assoc.iat.ed -with ~.ny

agricultural activity.

c~ Anr~ you are paying it was six ~a ~ic}li~ feet ~.e~p from ~ e

surface to the }~ottom as yc~~ stood in i.t?

A Y'es .

Q Sa you are approximately six foot?

A Yes.

Q end so the surfaces, original .~tt~face, was ov~:r your. ilea ?
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A That is ~arr~ct. '~ha~ is what ~ was using ~.o apprcaxim~. ~

a~~~~..
C~ And, again, Z i~~lieve ~h~ ma~~rial way at Z~as~ five ~'e~tt~

~~1.l.CIC?

an this ~articul~r oc~asiar~, did-you brc~izght us ug ~o

the paint. waliere you ~~cl Mr, Lug al~.a walked. on the property and

yc~u o~~erved .his Glitch.c:~

What dick you_ coo then?r

~ I asked Wayne iE h~ knew what was napnenznc~ here, anc~ h

dit~n'~ haves and explanation or know--o~ ~o h~ tolcz me.

[ye con~.inueci to walk along the ditch Iin~, x believe, i

a w7~s~~riy direction. ghat was just to a~t~~n~t .to pub some

masons to this, okay. Just struci~ me as r;use. I was---as ~

mentianed~ i~. w~.s un.lik~ anything T had ever seen befar~~ I

wandezed what ~rJas gfling on hexes.

CNe kYalked just ~baut to the adjoining road., .like z sa

.7u.st abou~.r we didn"t break out onto it; ~ c,c~ula ~~e the road.

And T r~mAmber passing on the way down that corridor t.i~~re vras

weaver clam ghat had i~een reraoved~-dulled out---r~mc~v~d---in az~y

went, . in whatever ~ashiar~. And this was freshly d.~awn c~ocan

alto. 'I`he aria hacl not been t.horoughly_--t.h~ wa~.~r wa.~ ~~.ill

cascaciin~ cut o~ i.t, Zn the process of s~.~.11 d~ainir~~, .the arcs

It. was a very deep ~u-~ into the b~a~er c~.am. It dici.n't wash a

This was an ~.n~entiar~al Iareak in the heaver d~.m.

~ e4ntinueci on da~~nstreara and we thin ciid make contact.
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wi~.h Mr, Brae.

Q ~n the beaver dam, again you c~nno~ locate it, it was

well off the reads and sc~r~e kind a~ v~at~rway. ~:s ~.h~t corr~et?

.~ Xe~.

~ And my ~ecallectian ~.s you ~re~~ there as a result o~ th

complaint by Ivlr. "~rac~ of heavc~~ damag€:?II

~ Yes, a nuisance animal complaint.

~ ~~7as ~heze a request to remc~v~ the beav~r~?

A ~'ha~ is w~iat I understand: from Crffic~r Lugalla.

Q. end then what cfid you c~a'?

Mr, Braee wally u~ an the pxap~rty and meet with ~rrsu? ~ .

A We met an the praper~y ancz he walked over try us . G+7~ w~

walking i.r~ that. general direct,ian. Anci M.r. I~rac~ zntroduct~d

l~~€.msal~ ~o us; asked what we were dozng there.

And, of course---

Q Welt, h~ knew why you srrer~ there. cli.dn't he?

A Ostensibly he did,

~ He knew W~yn€: Lugal.la?

A To my k.nowle~.q~ he did.

~ I~ you know?

A. Yes .

Q ~ic~ ynu knew Wayne Lugalla had been opt the prciper~.y

earlier rna~y times?

A Z don`t. kncw. I don't knaur. I~, Ft~sn't anything th~~. I

would mike a note off . ~ ha~rc~ z~o-~-
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1 ~ Bc~t in your conversa~ian ~.o gc~ out anc! remove beaver ~.h'C3

2 ~articula~' day. t~icln ̀ t t~~ayne Lugal.la ~v~r te1l. youp w~ are c~ai

3 Qut to ~k1~e Brace prop~r~y. I have begin there many times?

4 ~ No, he didn"t say tha~< Iie sa~.d we ~.r~ gnzrtg ~.a ~h~~

5 ~ro~~r~.y ~.o inves~a.gate a nuisance animal. co~~p].aa.nt: ~3ut

6 whether it was triggered by a ~~~viou~ vis~,~ ar a tel~phane

7 cal,1. , I do ~' ~. k~ aw .

8 ~ You don't Yndca i~ C~'~yn~ Lugal, la haci I~ecn on the propR~~

9 b~~ax~e?

1Q 1~ .:Nor sir, I don`t.

11 Q Ane~ in youx j c~~a, you dad riot been in your job as

12 supervi~ar v~xy long .hen?

I3 A Na.

14 ~ Xou get daily x~epar~s and logs off' what youx field

15 officers coo?

I6 A Un:ly after ~ took that ~osztion as supervisor. I wool

17 have no reason fi.o knava what the daily ac~ivi~ties. of Q~ficer

18 Lugalla had kzeen. It wasn`t my prerogative ax in ~.hc scope o~

19 any responsibilities to keel.note of thane or evaluate them.

20 ~ L~~`s get. b~.ck to the procedure ~.s a Meld offa.cer th~~.

21 Igo ~.he ~i~lcl affice~s dale with their office a log

22 of-~-daily log of activity?

23 A. Yes .

24 t~ And so wh.~n we q~t in the t~.les we wi~.1 Ise able to fin

25 out rahen and if t~ayn~* Lug alla. had been on the property eariz.e

s
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is .hat ~or~~ct, under dour nracedur~s?

A Tate and time. I~. is galled t~.me and ae~.ivity ~eg~or~.

I~ is ve~.y brief. Doesn't . qo in a 1.0~. of c~etaal. rilot a stemma y

of the acta.vi~aes, just. lists the date anti ~.ime and locationt~

that. are c~~':~i cer was an any given date .

Q And Baca, yau--l~SSr. ~3~ace came rap a.nd in~x~oducect himself c~

you?

A des.

~ What transpired as far -as canversatio~i among ~h~ three f

Y~~''

Ia ~~ I recall, he asked what. ~+re were doing and we explain a

w~ were them for ~.k~e nuisance animal cnmplain~.

I aske.cl I+Sr. Brace to explain cahat the ditch was abput

and--it has b~~n so long I don't remember the exact ~~chazige a

words--but in effect askeel what the ditch was for. And he sai

i~. was self -evident, he was draining the area.

And h~ was upset that we were there. Ask~c1 us fi.a 1~ave

the property and didn't -w~ tald him we were not going to be

removing the beaver at that time. Z told hicn that, in ~t~

jtidg~r~ien~. thex-e appeared to nave been a violatio~~.

Q ~Iiola~.ion of what?

A Of the environmental laws.

Q Ge~e~ai envi.ranment_al laws?

A G~un~ laws, s~eci~ically, and/or the w~~land laws.' P~i~r

ait~harit~ is fairly n~r~a;„t in tk~a~ 7C was not empowered ~.o
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en£arc~ the-~I was ~.h~ g~an~ Laws pximarily; ~l~wever, T ~r~s als

a United 5ta~.c~~ 'i~~puty Gamy v~arden with the U.S. Fish and

Wildla.Ee Sexvice. But a~ ~.k~a~ time. my ~al~ was acting a.s a

~tat~ affiic~r<

Also, I wi].1 say Mra brace w~~ inset when I informed hia

there appea~ec~ ~o me ~o iae a violation, and we were in~rited tf~

~~c~VE'.

Q But ~rQu to1.c~ him that these appeared tea be a violation f

the gamy .laws aS.lud~nq, T imaga.ne, to ~rl~at you- saw as a

destroyed or damaged I~~avc~ aam?

A Ra.ght.

Q And then you also indicated .hat ~.her~ may be a va.ola~.i n

of what o~.he~ la~i~?

~ To my knawledge, w~ didn't really discuss the details

the viola~ian other ~.h.an game law. Game law w'as my primary. ar a

of responsibility.

~ Bz~t you elid make reference to other ertvironm~n~al laves.

nicl ycsu say- it appears tc~ lie even a violation a~ the

w~~land laws?

1~ Yes. I aori't know i~ Z used ghat exact choice ref words.

I did say, in effect., ti~ere a~apea~ec~ t~o be violation o~

oth~x---qu.ite ~ik~ly ~roulct Y~ave been we~~and laws.

~ Bud you don't kncsw?

A I don't_ have an accurate rec411ec~io~n of t;~~ ~x~~ti cho' c~

of wc~rcls. It way a land ~.ime ago. .
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~ D id yon issue, or ~h~ . Lug~l ~a i~ sum, a c ~.ta~.ion ~.ci r~~ ,

Srace r~gardirig the gam.e viola~3can

~ ~fl r ~ a. J~ ~ TI Off. 1'r ~. ~Ic~ ~. ~. ~.Itt~'

Q Y~hat ciid Nzro Brace. say to you?

1~, T ~~ma~nber him being up~e~. ~~ith us andr as . r in~n~.ione~:,

asking us to l~av~ the p~vp~r~y, Find, again, I c~on'~ remember

.the exact exchange . a~ wtir~~, Y~ut i~. caas obvious ~e was riot hap y

to gee us them:.

Undcrs~.andably, our ral~ was as enforcement of ~ic~zs an

winen I ~.o1d h~zn t~~t I b~li~vec~. there w~~ a vialatian, it wayc.

wri~hin reason. and under~~.andak~le that a p~rsan wcsul~. nod. be

ha~a2y to see s~me:~ne under the circumstance.

Q Just possibly now to g~~ the picture. s.~r~a.g;r~t, your

testimony a,s that Mr. Brace was siarprisec~ anc2 unhap~~ to see y u

~h~re?

A That is correct.

Q Yost we r~ there bec aus e a~ NIr . Luc~a1 la ~ a ~e I low game

emplaye~?

.~ ~~ ~ .
~,) ~~e had told you that there haci b~~n a coriplaint ~y Mr.

brace o~ aninal da~n~ge and a request to remove beaver?

A That i~ corr~c~.

~ 1~a~d yet the man was angry because you wire there upon h`s

r~quest7 '

A What zs correc~~.
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Q Did. you c~v_~x sa.y ~.nyth~,ng ~.o ivIr. Brace. during ti1i~

e~change ~.ha~ this ~r~~. wou~.d n~a1c~ a nice ~r~serv~ off' some Iii

o~ ~a~~~.u~.~~~
A. I don't .r~s~emb~r ~k~a~, no. I could very cell have; it

wr~~ld ~av~.

~ ~assibl~ yQu eauld have laic; tt;a~ during your

conversa~ian?

~i It is po5~zb~.e,

t~ Ui~ ~.r, Brace say. something t~ the ~ftect. that, if you

likes it sa mv.ch you can bey iii

MR . D.ANA . ~ f you remember .

`SHE WITLVESS ~ I truly don ̀ t have a rea).~y

accurate nr strong recaZl.ectic~r~ of the e~a~t exchange

wc~rd~ on that day ► no.

6~hat stands out in ray mini was .hat ifi.

ap~~ars to have been--well, ~.n my mind i~ was a viala~i n

to--that. ~.s what I was focusing: on a~ a state wildlife

enforcement affzce~, was fi.hat .here caas a viola~.ian of

the beaver dam f it has clearly im~ac~.ec wildlife and. ~. t

i~ what I way primarily concerned wi~.~.

BY t1R . 6r'~P.I?

i7 And the other signs ar actzvity--_ar ,~.gzis of a~tivitl u

rata were seecandary to the beaver dam?

M?~. DANA: Obj~c:fion, I don`t understand h~
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1 gt~~s~.ion .

2 MR. WARD: H~ said twa things thr~re; one wa

3 the game csr damage to the beaver. uam, and the o~Yi~r one

4 ivas ~.he passible viola~.ic~n c~~' o~h~r en.v~.re~nment~l haws.

5 x'h~n-~-~a~ can read it back---he just said some~hinq to th

G effect. that his pri.r~a~y ccrn~ern was with damage ~.a the

7 gamy.

$ MR.:I~AIVA: That i~ fins. Tying to

9 ur~derstanc~ the c~u~s~z.an.

10 t+~i2., WARD » All right .

1 ].

12 I3X 1~1R . 67ARD : .

13 Q t~id~-~what did ~I~. Lug~lla say during ~h~: exchanges; way

14 part c~~ the cot~versatit~n?

15 A I dan'~ recall now any di.alague b~t~reen n~ficer Lugalla

T6 at the time: Dnn't misunderstand, ~ dan't .now ~ha~. he didn't

17 say anything. I don't have a recollection of ~tha~. he d~.d say.

7.~ Q ~1r. Brad ~e11 you he had been working can the p~o~~rty

19 for den years at last?

~a X Ike may have, ~ don't recall that..

2Z Q Did you ever spy to Nir. Lugalla, i~ Baka Brace wants

22 problems, T will show him what problems can ire?

23 A Na. That--again, I don`t r~cail ghat or ~ don`t k~elie~s

24 tk~at i~w--problems outsia~ o~ wna~. my tale ar my duty to en~arc

25 a game l.aw'? Certainly ~.ny t3.me that I would ~,rre~st a ~exsan c

.,~
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issue a ~i~~tian;or advi~~ them ~I~~y are in viola~i~n, that

sense i~ is inherently —there is a~ inhexent pr~bl~m that qoe

with it P yes; but nit any personal ~~vel or n~~ zn any

~~ndictive sense or--~ had na ca~~ac~,wz~h A2~. Brace p~ior_~~

that inc ide~~, ~o i~ was s~ri~~ly within tie limits of - why Z

th~rE ~h~t day and abut ~h~ drainages o~ tl~~ wetland.

Well, would you can~ider yourse~~ having been somewhat

quiet in your manner with Mr. Sr~c~ in di~c~ssitins there with

him?

~ Tc~ the best of rzy ability. yes. I mean, that is my_~-t

was my me~hac? of ap~~c~ach and confrontation was ~.o mi.nimize<

certainly was not in my interest to escalade a situation.

Q A7.Z right . You came across the scene you ~aic~ was the

wart you had ever seen in 2fi some years, ~.he size of the did.+

A Thai. is co~r~et.

4 You came across the sc~rie showing there was damage to ;

beaver dam?

A Yes.

~i Arid this did not. in any way inf luence your atti~.~c~e at

all ~s to how you approached i~ir: ~3r~ce?

MR. DANA: Objection.

MR, biARD 1 Whir? T can ask him what his

atti~.uc?es were ar state of mina. The man is cor~~inc~

acrcass as he was a cool cucwnbe~ and th~.t is what h~

waz'~t5 u5 try be7.ieve. I wand to tii~d out.
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~R. I?ANA: Xou asked him what his demeanor

was. ~~ is a kec~ ~i~d answered. Ga mead.

MR. WARt~~ S ~~ant to find out,

BY M~Z , F~T~FD

~ E~Te~'~ you rriar7 and angry?

~-1 i~o; sir, I was r~o~ mad anci angry,

~ Yau sew ~dme willful d~vastatic~n to a beaver ct.am and yep

saw a ditch, huge di~.ck~, and ye~u were nat anc~~y?

t'~ r was noh per~onal.iy angry a~ the pe~~on.

In 2(3 y~ar~ as ~ conservation af~icer and bei.nc~

p~ofes~zon~.l in ~a~w I appraach~~ ~.n~ividuals anc~ how I wou~.c~

eni~nrce the Iaw, I wnula nod. per~ona3ize it. Prc~fe~sionally,

you can't pe~5canalize i~, "~iy ~ersQnal _feelings awe very az~~xt

from my ~~ofessiona~. respflnsibility to a~cura~.ely xec~agn,i~e an

see a violation anti follow the law and ~h~ p~'ocedures scar

init~ia~inq addressment of i~he viola~.ion,

4~ In yaur entire career with the Game Coinmissian, can you

recall any incidents as a fief. officer wi~.h the Ga~~e

Commasszon, or in your role, of any incia.ents which might b~

considered eon~rontational and displaya.ng what is kncawn as

ange r'?

A dement of law enfarce;nent, that is always there, yes,

there i~ na question Qf ~.~.at. Thai goes with Thai: kznd o~ wor

. X can han~stly ~.~ll you, in my term, ~ enjoyed a very
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Z ~uc~~ssful anc~ qoo~ career with ~k~e ~~r~i~ Comnti.ssion. ~ re al~.y

~ c~dn'~. have----~rery dew such situa~:ie~ns. I had p~c~p].a ire the

3 coux~~~ ref my auti~s ~ttcz~~at to kill me. I hive bean ~hs~t a~.

4 Incl~.vidu~ls at~.emp~e~ ~.a stab me.

5 Q These are good rel.ata,ons?

6 A ~r~ien ~h~se are unpravo~ed-~--z~ is ~ function of ~~vinq ~

7 do law ~nforcem~nt ~.€~day« These were incidents where ~.h~re wa

8 no c1.i.alague c~ri~h th.e inc#ividual.

9 ~c~ tine point is, in lacy enforcement there zs an .element.

0 a~ cpnten~.-ion ~h~t is inherent witYi t.h~ work. Bud. fn my

3. pe~~ona3. case, I h~ca very, very feV~ cif those. ray cases wire

2 r~znark~.bly dew. i.n camparisan with a~.her a~~ic~rs. Sa rzo, T, '3

3 tini~ p~rtic~ l.ar--

~lR. DANA: He an~wer~d the que~~.ian.

BY NTR . WARD

~ ~.1~. right. Wt~erz you legit the property, what ~i.c~ you d

an the da~.e of N(ay 1, 19137?

A I ~r~n~. bacI~, to my recol2ec~.ian, td the a~fi.ce ~h~~z.

Q And your a~fice way located where?

A Zn Crosszng~rill.e. Crc~ssingvi32e, ~~nnsylvania, C~awf~r

County.

Q ~:na. wi t ~~ i~r . Z,uc~alla?

A Ye 5 ,

~ He werii: I~ac~c to dour af~'~ce with you~a
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~ Yes. I~. was ~:h~ central headquarters offi~~.

~ 7~nd da ~r~u recall any o~ ~k~~ eanver5atians .you i~ac~ wifi.

Lugalla at ~.h~ ta.r~~?

A ~ ~on'~. rectal.]. the e~ac~. we~r~is .hat Caere involved in t

cacrv~r~~~.ian.

Q Content .g~n~ral iy'~

A W~ we're di~cussir~g phis, ~ am eertaiza.

Q D cl yon t~Il him what yo~z were: c~fling to do?

A ~ probab.ly did. S likely did.

1~IR. DATA: ~~ ycsu knave. Your c~ue~~ian i~

~heth~r you know.

~'Fi~: WITNL55: I dan`~ rerc~ember ~h~ exact

choice o~ words.

ELY l~n . WAR1~ :

_ ~ Did you ~.eI.1. Mgr. ~,ugalla ~o the of fec~ you were going

bring .his tc~ the attention of somebody - else?

A Z am certain that. I did. ~n .hat i ton' ~. ~entember the

exact choice o~ words, 1: am pure that I told him Z i.n~ti~nc~ed t

re~art it to m~ su~ervisar fog their recQmrx~endation.

t? Recommendation a~ what2

r~ Saw to ~roce~d.

Q too ynu recall what. it would be?

A To contact the regulatory agencies ~I~a~ waulc~ - have an

ir~tere~~ in a wetland drainage.
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~ ~o y~~ de~erxaine~ it way a ~e~l~n~?

A Ye s. .

Q ~. vialat.ion a~ that ~i~ne?

~: Tn my mind, ~ beLi~ved that it way a wetland viola~.ion,

yes .

Q I~aw long were you ran ~.he ~aropert~, all Wald o on May on

A Maybe an hour t.a---maybe lonq~r khan ghat. Maur to two

hours. Gu~sstimatinq,

~ Pick up any samples of vegetatzon?

R ~ obs~r~r~d v~geta~ion, acquatic, Qbserved standing coat

observ~e~ hydric soils end waterways.

~ G~ihere did yflu do alI of this observata.on?

A +then I was on the property. This is a function of who

clescrihe~.

Q Hydric so~.Is ~texe cohere?

A In the beaver impoundment..

Q How c~.o you de~.~;rmine those were hydric soils?

A I ̂oulct see they .were mine and. muck. They are ar~ar~ic

soil.

Q Generally is .here a method ar prac~ciur~ for c~etermini

hyar:i.c sails the agency uses?

A Yes.

Q G+that. is ~ha~ procedure?

~I~C. DANA: Well~-

QTR. t~~RD: If he knows, he can answer tine

T
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gae.~tiane ab~ri.Qusly w~ a~'e got t3aving hi~~ as an exper

I-Ioia h~ made a ae~~rmination in his own min

I am not paying. i.t is an expert de~ermir~~tian. ~ want.

find cut.

MIS. t~ANA: Uf courses. Ask him the qu~sti

Clari~y~.r~g it fc~r~ ~I~e recorcT. John<

MRQ WARE: Do i.~:.. ~`in~.

BX tdIt . W~1~D s

~7 Xou wire there an hour?

A ~h-hum.

Q talking araund?

A Ah-hurn>

~ ~ lob. of that was---h4w long did you dnc~ I~r. Bxace

actually have a eonversafi.ion in ter~~ns of minutes and time?

A Agin, I don`t remember precisely. An1sah~:re ~e~.cveet~ 1

minutes ~.o a ha2f~haur,

~ end diet you notice in lookinc~ . ~roun~ at the sur~oundin

did yc~u r►otice any crops being in evidence?

A I didn`t see any, no.

~ You say ~.h~ wa~.~x- caas in the ditch and ~.hex~e was other

standing watery

~ What is correct.

~ :t:n May of ' 87?

A ~e~.

v
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~ Had it---.his i~ sprzngtim~ canc3i~.ior~s?

A Yep.

Q Uid yatz actual 2y picl~ up ancT id~n~i~~ any vegef.a~zon?

~ I da.cxn'fi..pnysical~~r pac3c up any. I could iden~.i~y

vc:geta.~ion, s~.anc~ing vegetarian.

~ I~ow manor species of wetland vcg~~a~.ions a~~ there, coo

knaur~

MR. I7ANAs If you know.

TAE 6~tITNE~5: L~os~ibl.~ fiften hundred have

be~:n ide~ttzt~.ec1 by the £'i~h anc~ tir'ilali~~ service.

F3Y ~Ul.'Z . iM17APL~

Q 6~rauld seven thousand. species sur~~ri~~ yau?

If it does, tell me.

n ~7e~aends w~.ich a.ndica~ed ~~atus' is given, obligati ar

~acultafi.ive.

Depending an the s~a~.us indicator, to~a1 hydx'ophytic

spec ies, seven ~.housand,, yes, that is very passible,

IVow, we znay b~--your testiznQny may b~--a lot may be b

on host 1 87 education, is that correct?

~. Yes ,

~ zn flay o~ ' 87, ham much c~c~ucativn and training had you

hacx a.n identifying ~retlan~s?

~ k~xt_ensive. I 5penf. vi.rtuall~ all of fi.he 20 yea~~ in

~r:t.1c1l.i~e management. in wetlands.
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I-~--one, cif ~.he primary robs at S~agu~1 Marsh Visi~ar

tenter was ~.o educa~.e yaunc~s~e~s in ~.he values and junction o~

wet~and~a TF~~~ i~ tl~e single entity w~ pramot~ct at ,Seagull

Marsh. •'~'he same is descra.pt~ve csf the role. ~ had k~e~n i.n

wetlancl~, wh~th~r it is marshes, sc~Tam~as or }jogs and est.uariea,

for 2 D year .

Q Or mare ~ .

~ C}r more o

~} T ~m asking abau~ farznal tr~ininc~a

Dzd you take classes in wetland ic~en~.ifi.cation?

~ At game school that is a ~unc~ion of wildli~~ managezn~n ~,

and ~ c~id after .his incident as vJell .

Q end now, how many hours ~vou~d you say that you took in

wetland iclent~~ica~t can prior ~4 1987. Mai one?

A I hones~Iy c~~n't know; it ur~sn't broken out info each o ec~

p~ ~.he eco~yster~s. We didn't beak it out., how much ~.i.t~e.

Nf~t. BA~VA: If you know.

~Y I~I~' . WI~.RD

~7 G~ne~~xl.Zy, you waul.~. have a course and aiscuss dif~'ere

gamma management ~acet~, i~ that correct'?

A 'W~ hid one year courses.

~ And then part of tl~a~. wtiu lcx ~e the di ~f~r~n~ hanitat,s .

~J~~

A Thai is, correct.
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{~ end we~.2anc1 being a p~rti~ula~ habi~a~.?

A, Thai. is .carx~~~ .

g Nc~w, y~,u say ~.ha~.-~~you wrote a recammen~.a~.ion ~o y~oux

boss?

t~~R. I~AN~: ala~ectian. ~ think ~h,a~. is a

mi~charac~eri~a~ion o~ ~~t~ testirnany.

MR. S~vARi3. :~xcu~e me, I ~hin~ w~ can go b

J3`i MR . WA.R~

~ llietn`t you say ~= T~re"?

You decided ~.c~ xecc~~znend ~o your Sass certain acfiion?

A To contact nay su~ervisar ~o see hour they wan~ec~ me ~.o

fallow and puzsue i~.. It. was. none vernally over the phone.

~~tho was your supervi~aL at the that times?

A Jack Lavery, L. r-~. tl. I:. R. Y.

(~ He sti.11 c~rith the Game Commission?

.A eta, sir, retied.

~ ~i~at was he at ghat ~.ime?

A Northwest. Regicsnal Su~~ervisar .

~ ~rdha~. was your job?

t~ Nor~thwes~ Uni-~ supervisor. Regional i~ c2ivided i.n uni

Q '~hi~ c~as venial by phone?

A Bx phone.

Q And what was ~.he result o,~ that communication with i~r,

T,ave ry?
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What ciid ycru coo next?

A Essent~.~lljr con~.act~c! the resp~etive ag~nci~s,

Pennsylvania F%sly. Comm~~sian

t~ Wha d~.c~ yc~u cc~ntac~: wzth the I~enn~ylv~nia Fish

COTi1miS S1gn?

13. Again, Pressing my recollection, it mould have kaeen Jan

Car~.~ r .

Q ~7hy wc~ulc~ th~.y ~~ invalve~,~

A Because ~.t in~ludecl a regu~.ated ~r~.~erway ► and Fish

~c~mmis~ion is charge. with the r~~ponsibility of managing

wa~.~rway~ at the Commonweal~.h.

~ Anc~ at that point on ~h~ F3~ace ~~Qpezty, ~rha~ ~.5 ~I~~

regulated waterway?

'There arc certain charactexistic~?

A Xes, sir, there are.

Q 6~r~at are they?

A Waterways, as the name is cxe5crx~tiv~. is pa~.h water

channels that. have ic~en~.a.~iable beds and banl~s and di5~lay mac

invertibra~.~ life. Varzous eharacterist~.cs outlined in Sect.i<

~.t?~ of the Clean ~tr~ams Act of Pennsylvania.

Q Anc1 you felt that .his ditch was a regulated w~.~erway?

Q Do you Kna~J haw olc~ the ditch was?

~ Na, sir, I .c1on`~.. It appeared to have been freshly rlu~

to mom, the ditekt. Bud. the stream, of course, way what fwd. any
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sustained the beaver z~~c~unc~ment.

~ Wa.s iL- yr~ur im~r~s~ion .hat ~ha.s had been a natural

watex~~a=,~, i:h~ d~~ch~

A Thy impoundrn~n~ is, I have ~e~ idea ahe~u~. ~.h~ di~.che.

~i~ch, as ~ saYo ~PP~ared there way no evidence o~ a natural

occurring w~~erway.

Q Eiid yc~u walk up ak~ov~e ~~e di4:.ch a~. all?

I wish I caulc~ gel yc~u orien~ecl an i~. to. try. az~r2 make

prese~nta~ion a li~.tle~ simpler.

A I wa~ald caelcam~ that., ~.00. I don't know and ~.esi~at.e

sp~ctzl~t~ an were Z 'was. I~ I was wrong, . it anl~r confuses

is sue .

i~R. i7ANA. 3kzouldn.'t sp~cuiate. I am sure

~~r. 4vaxc~ isn't asking y.ou ta.

k31' MR . l^7ARL?

Q A17. right. Who did you contact first and how c~id you

it?

~1 ~~~r. Lav~x~y by telephone.

Q Z~nd thin?

A Trustzng my recs~ll~ction, it would have Ioeen ~anles

Car~.~r, Pennsylvania Fish Commissicari,

Q t~dhat chid you say ~.n I~^ir. Carter?

~. I ac~vis~a him I r~e1 i~ved there had been a violation an

gave hi~n the laca~.~. an a
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~ tTiola -~xon o~ wha~~

A t~~et~.an~., S~a~e (~~ie ~,aw and./car wetl~nc~~ uialat~.on.

Q V~'hcr e1.~~?

X~ nave Putman ~~om t3.S. Fish and ti%Wilc~~i~e Servie~. Z~. U.

~ Is ~.liis alI by phone?

~ By phone, yes.

~ Do yat~ have any memorandum indicating the contact s7

A No, I don' ~. .

~ did your csLfice have therm?

A x don't. remember that. Igo, to my knowledge these are

nc~n~ .

~ Dick you make_ any ~i.~ld nntes this particular ciao. t~Iay

any ?

A Na.

~ Generally whin a ~ieZd officer goes out in tize Meld fo

cer~a.in func -t~ans, don't they keep £iela notes?

A Xes. I don't have a recollection of any ~ielc~ noes, ~

i~ not to say ghat they weren`t gen~ra~.ed. I won`t recall the

or doing that and 1 don't have access to them no~~. Anal anythi g

Z wau~.d have would _have been Left wa.th the ~~gency

Q So of .we we~'e to ask the agency to pr~c~uc~ ar~~r c~~ ycaur

memorandum: they wou~.c~ be there; is t.I~za~ correct?

A I:f they existed_ and if they h~.ve t.h~iY~,. they ~,aould give

them to you, ~ a~tt scaze. I don't .rememb~~ writing them.. I
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~aou.ldn'~. have ha~i any.

Z~R. I~AIVA. Thai is ~i~~~.

~Y MP. < WAi2D

Q ~So it i~ not standard a~exa~.ing procedure to somehow ~

a documented memorandum cif a day's aetivities?

la des, ~.n the t,im~ and activ'i~.y form; where we txav~ gone

with a time and ~vho c+~e cantac~ea, ~ha~. is eox~ec~ .

Q ~i~7auZd you gave done it on Mai one?

A I would have cornplet~d ~.h~ time and. acta.vi~~ r~pc~rt,

Q Would it. include the con~.acts by phone cif certain othe

individuals?

A Ncs. No, i~ would have Iistect the clat~ and time and

lacatian and in game rare uses, individuals t~iat were

contacted.

Q Nr. T,avery, Carter or Putman asi~ you to give ~h~m a

letter tg that effect oz me~nc~?

~~ I c~on'~. reznernber ~.ha~..

MR. DANA: Can we tape a twcr m2nut~ br~alc?

{G~i7~reupon, deposition recessed a~t i0:20 a.m. and

r~conveneci at li}; 30 a.an. }

~3 Y' I~tR . BARB

~ z beliav~,. ~Ir. Martin, you testified ~ha~. you also
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eontactec~. a 17aV'ic~ Putman?

:1 `hat is cc~r.~~e~..

~ He i~ w~.~h the :T,S. ~`ish. and ~ti~.c~lire Ser~ric~c~

What. is l~~.s job?

~ l3ic~2ogis~.

~1 Andy .

A I anz ~a~. sure cahat all his aut.ies en~.ai:l.

r~ How long you known I~r. Putman, if you haves?

1~ Ap~aroximatc~ly 1~ years .

~ ~'if~een years?

A Yes.

Q T a~li,~sre you said you hack been. ae~utized a~ an agent f

the Fish anci Wildlife Service?

A ~{E35.

t7 I3eputy game wa~eten?

A xe5<

Q t-Iaw dies that work?

A Field officers. that h~.ve acZjozning states ancijor have

mie~ratory Baird ~o~tc~ in .heir districts would ~'.r~quen~ly be

d~pu~i zed by the De~artm~nt o£ Interior ~l~rough fi.h~~ U. S . ~'is~

~.nd ~lildlife service to enforce the federal game laws.

My district h~Pz~~ned to k~ardur--~7ell, of cou.~s~, the

north ,is Canada afld to the east was A~e~nr York, And ~er~

~efini~.ely hack a l.at of mig~a~.ory birds in :ny district. and. ~o

~F~.a~. e~p~s with ~.h~ ~is~.rict . RZor~ so than ~.he cif fiver or the
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in~ividu~l ~~~~o.n, that goes vrit#~ the a~.s~rict .

Q And is - .here a formal relatian~hi~ . cif any kind ~.s f~~z

~h~ Fish and V~ildlife's ~u~hat~~~ty over you?.

Cc~ulc~ they gave you dir~ct~ian?

A They could, yep.

MR. DANA: Sn his capacity as a~ deputy?

T~3~ LIT`~`~5~~~: Y.~s.

BY '~lAfiD: .

Q Yvu were nat paid ~y theme

A That i.s corre~t~ tie salary was From the St~tc~.

~ Ynu say you had known Mr. Putman for 15 years'?

A Approxirna~eiy, yes.

Q And c~kia~. kind of relationship was ~ha~.?

Did you r~ieet aver coffee?

i 1~ Ito, we ai.dn' ~, strictly a pro~essianal rc~lationshi~:

was stat~.t~ned in State C4I~8C~L' a PC-'Y]11S~~.tIdT17:Z~i. H~ was one Qf

several. biologists 1 knew with the U.S. ~'i.~h and Wildlife

Ser~rz ce

~3 Do you nc~t have a personal relationship ox social

relationship at aII?

~ ~vo ,

Q laid you con~.act the Corps?

A Xes, I did.

Q Who chid you contact thee?
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A T ~eliev~ i~ was James ~eabpdy. I arcz no~.suxe4~~. E.

B. 0. i~. Y., ear same v~zi~~.zon ~c~ t.ha~. He----i~. cvas hi.~

viola~.%c~n ar~d ~~s i~~ hip jizrisdi~tia~zal aroma. I~.nd I be~.ievec~

that was all ~.ha.~: I can rezn~~ber o~ the agencies.. P~nn~y~,vani

Fish. Cammi~iori., U.5, F'isli ~.nci ~iildlifc', anci Gores of Engineers.

~ Did you a~~empt to contact B. E. R., whi.~h is a sister

s-~ate.agency?

A ~'es, .hank yau. A fellow by the name o~ .I~el.ap~~onsa

(sic). I dan'~. remember his first name.

~T And were generally?

R _~-Tam.

Q These contacts, thcay__cJertex'~.11y r w~.s it tt~e s ee conten

with each of ~.he~e contacts, as fay as your repc~rtin.~ xahat yc~u

5~w?

A ~ssen~.ially, yes.

Q R~latznq what you saw?

A Yes.

Q With r~co:nmendations?

R No, I was, bringing it t0 the2~ a~zention.

~? Again, you have na t~t~cum~nterl memt~s of any. kind that ca

reflect these ~ransac~ions, known ~.ransac~.ions?

A Y~ a .

Q Do you .know Leroy Gross?

Q who is i~~7
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A H~ is a ~~il 5cie~tis~ with ~h~ sozl conse~vatiari

distrzct in Brie County,

~i I~ that ~ad~ra~7~,

~1 No. ~ am nat sure; ~ don't believe ~I-~a~ it is. ~ am n

sure .

Q Gary Moore?

1~ G~~y t~~oare is with the Fish Commission.,

And does h~ cover the game ~.re~ as Car~.~r, da you know?

A T.~o. nary was---at phis dine was a supexv:i.sa~ and was nc

~.n this area. He was s~atianer~ zn ~ou~h--central. P~nn:syl.vania,

aa~rhaps ~c~u~.hw~st.

Q In your work. wexe you aware o:~ the respansi.~ili~i~s or

the ~unetzon~ of the D~~aartment of Agriculture?

ARemotely. .

~i Havxr~g been with ~h~ gov~rnment for 2~ some years, did

you und~rstancl~--

NI~t. 13AI~A. 1rir. Martin was with ~h~ Mate

government, YQu are ~.alking about a ~ecleral department,

aren't yo~z?

fYi~'~. WRI217: Right. U1cc~.y,

~~' MR. WARb:

There i~__~y the way~_and there is a ~ecr~tazy o~

agr~cultur~ for tt~~ 5t.at~.

~3ut it dick nU~--~-in your 21 years o~ work, you n~v~r

cD-FRcooa3s7g

Lawrence Kogan
Highlight

Lawrence Kogan
Highlight

Lawrence Kogan
Highlight

Lawrence Kogan
Highlight

Lawrence Kogan
Highlight

Lawrence Kogan
Highlight

Lawrence Kogan
Highlight

Lawrence Kogan
Highlight

Lawrence Kogan
Sticky Note

Lawrence Kogan
Sticky Note



~'+

~` ~
~..._ _.1

1

2

3

4

5

6

7

8

9

10

11

I2

13

I4

i~
16

I7

18

19

za
21

2~

~~

24

25

familiari~ea yc~urs~~.f wi~.h ~h~ wark of the U.~. I~epa~i:ment of

Agriculture or _State i3e~a'rtms~n~. of ~gricult.ur~ as tl~.e~r relate

~.k~~ farming industry?

A ~To~ ~ have. rza in~.ima~e knoca2~dge o~ i~; only a r~ma~~

awareness there i~ an agency and they Caere working with .~.he

farming epz~snunzty.. I don't. know the specifzc programs.

~ Anr~ can you recall, to i hey best of your r~collec~ir~~,

general cant~nt and hota yc~u descrir~ed to fi.h~s~ various ~~a~le

Mahone what you saw at the Brace prap~r~y and ~rh~t tr~.nspired

h~tween yr~u and i~~r. Brace, if you can recall?

A T don`fi. have a clear recollec~.ion c~~' ~.he ~xac~. ehoi~~

~n~ds. z rem~~nbe~ jus -~ bringing i~ ~.r~ tki~ir att~nt.zon that. I

believed the~~ load beers a viola~.ion. T am luxe ghat ~ wou7.d

have d~scra.bed the ditch to them. Anc~ k~asic~7.ly that- taas i~..

Q What did you do about ~.h~ violation .~egarc~ing the gamy

r~qulation, tie beaver dam in particular?

Wh~.t did yc~u dc~ with it?

~ Ini~ialZy, na-~hing. 'I'Y~er~ ~a~.s no ci.ta~ian filed a~ th

immediate time as is the trae~itional format when mu:Ltiple

agencies are involv~cl in the violation. W~ would work them w

the agency, .the lead agencyl whichever agency had the

enforcement ar enc~-c~a~hment or the viola~.ian; would have been

z~tiore directed or under th~i~' iminer~ia~e control..

~ fialkinc~ about the beaver clam, that. i,s your jurisdictio

A Stake Gamma ~ammission. .At that time a ci~a~ion wasn't
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1( issued.

2 ~ Bud them was ok~viou~~:y, to your judr~~mez~t, ~ violation

3 A Clearly,

4 ~ end cica yc~u knew whethex or nab. i~~r e ~ug~l la-rand - only if

5 you krza~r--wo~.;Ld h~.v~ advised ~'~r. Brace that tle could gc~ ahead

6 and ta~~~ the dam down end they ~rQu1d comp out and ret~ave the

7 kseav~r s?

8 A Nc~. I don't have any personal know~.edge of thafi..

3 Q Ycau don't know w~~a ac~ual~.y damaged the dam?

1CI .A NO, Sl..x, I d4ri~t.

11 ~ Tn your ~ele~hone crantacts faith the various agencies an

12 the ~~ople~ did you describe ~.he pro~er~.y ar aic~ you ~irn~1y

13 ogfer your judgement that a violation of a wetland 1akr. i~~d fee

I.~ ~t~U21C~~

~5 MR. gAAIA: WWII, abjection. I-~e never

16 ~e~~.ified that he had ~aunci a violation of we~.lartd law.

17 ~~e ~estifie~, in his 3udgem~n~, h~ thought there caight

18 a violation and brought i~ to their a~.-~,ention.

l~ MR. WARD: Dis~avere~. E'ound is a ~e~m

2 Q of art . l am not taking it as a t~etermination r iG is a

21 re~om.~tenc~.a~i~n, right?

22 MR. ~~T~A: Z don't think ize ~azc1 i~. was a

23 recommendation. S think he said he was fringing it to

24 th~z.r a~.tention.

25 T~iFt. 6dARi~. A pcsssib.te violation. Ike didn`t
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call up anc~ say, hey, :t w~~ out ~ier~ atzc3 saw this anr~

tha.s and. leave it qo at txii~. He hard to' charac~.~:ra.z~

~.r~ some m~.nn~~.

THE WITN~~S: X~:s, that is a ~~~.r

charac~.eriza~ion. ~, to :ny knoc~l~dg~, thought that w

vio~.a~Gir~r~ of gamma laws at l~ast~;

S3Y l~iLt . WARI1

S2 Dic1 you discu~~ with any Q~ these ~~Qple, anc~ possibly

particular ~i~h i~ir. Putman, Mr. T3r~ace's ~~action anc~ his cond

end his cammen~s?

A I~i~ ac~ticsns that---

~ t~lk~at he d~.d a~ the nroger~y as op~osec~ to the c~ialog~.ie

the time ~ha~ ye~u had with hiin.

xi No, ~ didn't. 'here was--~ha~ is imm~.~.erial. It

wouldn't shapes car have ar~~r---unfor~unat~ly, enforc~in~n~. a£fic~

ex~ecte~ that they are goa.ng tQ finr~ con~ron~~tional situa~.iQ

anc~ .hat wouldn.' -~ have any bearing on tie ca5~..

Q Tn 1987 k►ad yc~u---were you. familiar with any of the

manuals that were ground attempting to c~~~in~: wet~.ant~s?

A Of caurs~, the '89 tt~anual dzdn"t exist at ghat time.

vacs remo~~ly a~ra~e a~ the Corps t~~ Enginering `87 manual.

~ ~einrately?

A Yes.

~ sever hae3 any courses ~.n it?

n

t
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A ~~ that ~~~e ~ h~~n't.

Q bka~; ~a by whose d~~i~~ti~n w~~~ you relying in

~~co~~izing ~ha~ you deemed ~o be or nn~ to b~ ~ ~et~and~

~ ~ha~ ~~iteria ~~ere ~he~~?

Tni~ial~y tie ~ta~e dame law as ~~ ~e~~aine~ ~a

destruc~zon of beaver ~~m~. TI~a~ was first and ~~r~rnasLr the

Stake game 1~w.

t~ I ~uppr~se what .I a~n getting aL ~~ besa.d~s tPie beave,~ daxi

you saw o~ the property that yam a.den~.ified as a wetland?

A Ah-hum..

Q Aid you ~r~r~ on the propertp one hour?

A Yes ,

~ Correct?'

A ~.pproximatel~r.

Q Ydu. clid nab pick ~p ant3 ermine any vegetation?

A I didn't ~i.ck up~--z didn't need ~fl pa.ck, up: T recognize

hyc~rophy~-ic veg~tatic~n without. ~hyszca~.ly picking it u~<

Q You wire well aware at tk~~ charac~~risti~s of hydrophy `c

veg~tat.ion in ~~.ay of ' ~S7?

A Ye S .

~ And hyctro~h~rtic sails?

1~ Xes.

Q Aid where did you see hyc?rophyt.ic soils?

A r~c~~t not~~ksly a~ tl~e beaver in~pounclment. P~iy role way n t

~a conduct wetland. delineation; that wasn't z~, Sub.,

CD-FRCOOQ3882

Lawrence Kogan
Highlight

Lawrence Kogan
Highlight

Lawrence Kogan
Highlight

Lawrence Kogan
Highlight

Lawrence Kogan
Highlight

Lawrence Kogan
Highlight

Lawrence Kogan
Highlight

Lawrence Kogan
Highlight

Lawrence Kogan
Highlight

Lawrence Kogan
Highlight

Lawrence Kogan
Highlight

Lawrence Kogan
Sticky Note

Lawrence Kogan
Sticky Note



_~

l

2

3

5

6

7

8

9

10

I1

12

13

14

15

16

17

1$

19

20

21

22

23

.24

25

5

nc~ne~h~l.~ss, I, because of ~x~e~ier~c~ anc3 training, was and

continue to k~~, extrem~:l.y ~~.mfliar wi~.h wetlanc?s ~nc~ all of

th~~~ ac~ua~.ic ~ec~systems

~ Can you recall .~.h~ ~armal defi.nitic~n a~ we~.l.and .in ~2ay f
,E7 ~ .

I~R. I}ANA: ~ C?Y~~ecti.ore.

B~' I~k~.. WAR~3 s

~ Undex the haw, were yoga--let m~ ask you ~.i~is. Wire you

familiar wz~.h ~.he C3.ean Water A.ct of I977 at ~.he ~i~ns?

A Distantly.

~ Distaia~ly?

~ Yes. Wasn't a st~t~~ lara.

MR. DANk: Z know you ~~e going to res~onc~,

John, and I Baia it before on the r~card-and I just. wan

tc~ clarify once a~~ain. Mr. Martin is not an exper~ in

wetland clelineatic~n and not of~'er~d ~.s such. Not an

e~per~ in the Clean 'dater Act anc~ nod offered as such.

1~~R. wARLi: T just. wand. tee k.no~a k~aw

comfortable the n~an f~3~ about carrying the rn~~szc~e thac~

h~ feZt .here Baas a vivlatian of the wetland taw, H~

can't have ~on~ it in a vacuum.

MR. DANA: You aye entitled to ask ~.h~

c~uesf.ions. I want ~:o make it clear.

MR, WA:~l3: tale stipulette, all right'?
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~`H~ C~fIT~TESS: I will answer it'. I eras

ex~r~m~ly comfortably. Th~~~ way aY~solu~.~l~ rio dc~ub~. a

na re~~r~atian, nod 2z moment hesitation i.n ~~y mind .hex

was w~~lar~ds ~.he~~ and it had been drain~de

MR . WAS~A : ~`~.r~e .

~Y 1~1~2. ~AFt~ ;.

Q Sn: ~r~ur-~-I. - think we may have touched upon ~.I7i~ ear.liei tr~

bud irz yciur wade wif.h thc~ Gamy Cantmis~ion and yflur trav~l~;c~

around dour jurisdiction, did you na~ic~ other dxa~.n~c~e ~.ype

activi~.ies o~: other farm .areas?

A Luca, sir...

Q Xou never obs~rv~e~ farmers installing tiles?

A I chic! in the early seventies-very ear.~y seventi~~.

there way a pror~rarn at the soil conservatian c~i~~.ric~ and I w

aware bf the progr~~i, I cticfn't ~ersanally ~Sartici~ate in it. I

was aware there was a *~ror~ram, yeah, but t.ha~. p~e~-dales ~.hzs

can~iaerably.

Mould have been very early years when I came an zn tt~e

Gains Cozn~nissian. Really the tazl~-end of the program.

Q But your ~es~.imony is i~ is very early and ~r~-dates. t

g.~

A Right. Early seventies.

Q Thai is j ust. ~ :cif I action o~ your knowledge, nat the

~~act~ce of installing ~.iles?
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MR. t~~1rxA: Nr. Ward, you are askir~c~ dim ~.i

knowlecte~~?

r~~t. ~IARD: Xeah. right.

~ Y N',R . C+~A~2 D

There waste-part of the r~~ ly was that he observed it.

Sub. you can say'tha~. the practice of insta~Iing tiles was--on

aecuzred in ~hc~ early~seven~ie~?

7: don't thick that is ~.he cage.

MR. WARi7: He is tilling me what he obse~v

fine.

£3Y MR . G~]AFi}~

Q To your knowledge, did the ins~.allation t~f tiles - far

dr~inac~~ pcarposes, was it. a fairly car~mon practice .in brie

County through ~.hc se~renties and early eigh~:ies?

A 1t was done . I don ̀  t know that. I wou I.d lie an

objec~.ive---cam after obj~cti.ve characterization. Z had very

limi~.e~ personal knawlec?ge of it.

~ Yocz gay .hat you were aware of the 5. C. S. proc~ra~s2

A Yes .

~ And te11 us about that awa~ene~s?c~

A ~h~ drainage ~iZe .program?

Q Right.

1a Other than t,h~ ~i.le was offered tc~ farm~z~. in ~.he late
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s~.xtz.es ~ncl very early seventies, ~ don`t .know vahen the prc~gr n

was ~hasec~ out. O~zr-~--ac~ua~.l}~ c?ian't haves aired contact terc ix

inval~re~n~nt in that; that is ~.h~ .rea~an S hack very limited

~ersan~.l kno~rledg~ o~ it.

t3a.e! you ever in your work. recc~ramend to other ag~ncics.

~.i~at a ~itua~:~,on existed, p~.her than Brace r .hat might b~ a

VIO~.d~~42't o~ we~.land laws?

A t~ca, sip, I don't have any recallec~ian of that.

~ You never in .raveling in your jurisaicta.on~--

A No. Rio. I azn very comfortable ghat, no, I dick z~at.

Q And in y~u~ experience in Erie County and your ability c

recognize wetlands, wou.l.d yc~u say ~ha~ therms. is~ can you give

any kind of percen~.age at all what you consider~cl---okay, I will

strike it. It ~is getting c3.~msy P I know, you are 1'1flCT.t~1T1C~.

MR. DANA.: Uidn`t say a thing.

~Y.` Mft. ~IA~I?

Q Are wxiat -you. consider wetl.ancfs a--stril~~ that, Z will

haves ~.a figure out haw tq come out with this.

Are th~xe lots c~~ wetl.ane~s in ~ra.e County?

MR. I3RI~A: Objection in berms of 6e~~Ianc~s

riat a defined term, again.

MR. WAKD: Wet.~anc~s is not a defined term?

n'iR. ~AIdA: Not a c~efzned term. You have n

offered a €definition of i~. in the e~uestion..
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Z want. to repeat, this i.s ncst ~.n ~x~e~t in

we~.lanc~s delineation ar the exxst~nc~ or none:~ist~nce

the eesun~y.

MR. WARD s I und~z~tand i~.. This i~ ~.~c~ ~

time I agreed he is nat an ~x~ert.

But ~~~taxnly the man d.ae~n'~~ walk in a

vacuum. tie us~c1 the te~r~ s,~~tlancz~, "I IC11CtGJ a. we~.land

when T gee carte. I ~no~a a wetland whin :~ see on~. 1t #~o

you?

TT3E SroITNESS. Ct3rr~cfi..

ri~R. W1~Ri7: I can asl~ hint.

t~ 1' N1R . tfi1A c~ B

~ All right, I just. don' ~ thi rz~c tYza ~ FFi~yI~G you arm the

~~rsan that. might help ~~ out Qn this.

You hook no samples of any kind off ~.he I~r~c~ ~rope~~.y

~1a~* one of ' 87?

1~ Rio, sz.x .

Q know, you----on ~.ha~ very day .you con~ac~ed dive dr sip

people, I believe you paid, ~.n various agencies?

Other agencies.

A.nd I can't r~c~ll, did you also ~ont~act 3~elapl~c~nso of

E. R. that sarn~ clay?

~ I b~liev~ ghat T did, yes.

Q And you coo n4~. r~c~.1~. havzx~q foll.aw~d up these Uelepho

t
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c~3.ls wi~.h anv paperworl~: issu~t~ ~4 ~.h~ ~aeo~l~?

A Ito, Z do n' ~ ..

t~ And now, w~~en were ye~u nc~t on ~.h~ property a~t~r ~iay

flt1~ ? .

~. ~k. Vdc~S E?1.~~'1@~, ~.Il~ ~~~ t?Y' ~~~1 Oi IV~~~ WE'."`"`~ Wr~S iJc~C~C. c~,~ t. tc3

~x'anerty with ~.iae individuals that z n~~ntianed thaf. I c;on~.acte

~rc~m the r~gul~~ary ag~ncie~.

Q Xau don`t recall whc~ all. was them?

A I am not sure that I remember ~~reryone that w~.s ~.her~.

~ Wei1, I will ask; Mr. Putman .here?

A Na, I don't. believe.

A~Ll2. DATA: If you remember?-

THE ;NITIVESS: Yeah, that i~ the problem. I

don't have-~--~ don't r~membe~ i~ ~e cvas there or nod.

T~ Y SfiR . W~ RD

Q Can you rememb~x anybaety?

A Yep. ~ retnernber Carter anti Dela~hanso---I th~.nk .7im

l~~abody frarn the Corps, .also, to the l~e5t of rly recollea~ic~n.r

Anc~, of cour~~, mys~l~ and C?~ficer Luga~.la from ~.he State Gaye

C~mmissian,

~ Well, just---and T dan`t want to use this as evidence a

all or anything, but some of the dacu:nent~ we mere ~ravzd~d t

us spy the governme~~ incluciec~ a chronology ~l~a~. had keenky

pre~are~ by Futman.

1 s 111_:::

Lawrence Kogan
Highlight

Lawrence Kogan
Highlight

Lawrence Kogan
Highlight

Lawrence Kogan
Highlight

Lawrence Kogan
Highlight

Lawrence Kogan
Highlight

Lawrence Kogan
Highlight

Lawrence Kogan
Highlight



C._t

1

2

3

4

S

6

7

9

z c~
II

lz
13

14

15

16

17

1 £S

19

2D

2I

22

23

24

25

I c~~.11 asic yap to reed ~.he i~9ay 6~.h on;~ ~~st t~r~ ref~~sh

your tn~mc~ry .

MR. Dl~N~i: Y"ou do~.'t want to mark it7

PAR, GUARD: tic,, just refresh his memory.

B Y MI# . WARD

~ Does ttzat help?

A In general. ~.nd ~ gee by this tha~.T3ave was ~resent r

Dave ~utmaz~ . ~'ha~ is fine , .

Q ~3a you know who cal3.ed that mee~a.nc~ or r~ques~~~ those

people t~ att~nd2

A ~ clon' ~ remember that. It r,uite possibly was ~~ys~l~.

was ~.he point o~ bringing finis to their at~.entian. S don't

remember the ~~ae~ mechanics of haw it came abcaut.

~ There was nc~ memorandum of any kind issued saying lit`

gel toge~he~?

A Not that ~ recall.

Q And .here way no agenda as ~o ~h~ m~e~~.ng?

G~7as Mr. ~ra~e identified or was he--~

A Nir. Brace, as I reca7.1, came layer anc~ was there.

during--same time during that mee~.ing, yes. -

g 6~as he told you casr~ r~oi ng try meet ~.here3

1~. T don't know ~17at. 1Vot by mE cer~.ainly; T had no

dial ague with him. I don't remember any da.alogue with ~~~r. Br

~.ha~. clay.
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~ ~ihat did tl~~: grcaup coo at the B.~ac~ s~.te ~.hafi. day, ~~ay

6~.h, ~ ~~lxeve~ it is, caf `87?

A E~s~n~.a.ally examined .the areas Z ~epor~.~d acs fi.hem.

Q ~~7hat r~o you mean ~~ examined?

A 6~e walked the .di~.chvaay, t~al.~ed. over to the ~eav~.~

im~rbundrnen~ . t~~ ~xamin~d the ditches that had b~cn dug can th

side.

Q -Tow ~or~g wire you them?

A. ah, aga~.n, quesst~imating an hflur.

Q Oieay .

A May very well may 3~ave k~~en~---approximately an hau.~.

Q pig any hc~le~ or fake any sample?

1~ Nci, not-~~-we didn't. T didn't. I uon'~ know if anyone

else did. I di:~1n ̀ ~. see anyone else doing it. dust ~ryinc~ to

recall tti~ details . I~. i~ a long time aqo.

Q After an hour the group da.sbanc~~d and ev~~ylaod~. caent

th~zr - own waY?

~1R. J3~.~IA: Objection, P~Yr. A~artin testi~ie

«?proximately an Izour, bud. he can't rea3.Iy rec~.110

~+~iR. YvARD : A~groxima~.e~.y an hour.

BY 1~91z, WARD

~ SVhat occurred ~n~n as to this particul~~ day?

V+fhat coo you recall e~oa.ng?

.~ T cidn't rec a~. l any ~p~c i~ics . W~ met an side anc~
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exa~nin~~ the ~~~ter~ay ~~d -the ditch. Xnd them is nothing ~ha

s~.~nci~ in my menzary o~ .hat day a~~ociat~d with tl~i~.

(~ r~r, peabc~d~ indicate his a~fice "wc~u~.d fake any action?

A Again, I ctan't recall ~.he m~ehanics of how i~ would be

resolved with tY~~ az~et2Gy',

~} 6~ere any mexno~andums crea~.~c~ and is~t~ed re~lecui~ag tt~~.s

meeting and wh~~. transpired, if you know?

~. Not that. X rec a1.1.

~3 You receiv'e~_ none?

A ~ didn't receive any ghat I can recall.

~3 Did you ever h~.ve any furtn~r meetings off£ sii:_e with BIZ'

sate group cox pec~~ale from other agenci.~s~

1~ i~o .

Q Was this your lash. eontac~. ~sai~h the Brace pre~gerty,

official contact?

A 'des.

~ £~n ~iay 6th of ' ~7?

A Six ar---dive or sa.x. ~ am nrst su~~ which of the da~~s.

It was in that. dime frames.

P✓~R. BANA: tiff the record.

(Wh~rPupon, a brief di~c~tssi.on way held c~~f the reca~rd.~}

13Y M12 . [~dAT~D

Q D~.c~ yr~u go back to yau~ o~~i,c~ and wri~.e up a report of

s
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azs~ kind .or anything o~ the day`s ac~iv~tie~ o~ the meeting'?

A ~ don`t. recall cuing thatd T~s I s~yP please, acc~p~. T mc

nc~t---~T am not ~.ryznq t,a b~ ~vasiv~, I j~~,s~. dan`t r~ca13. the

mechanics o~ what ~~t~ok place. I a~n sure I r~iseusse~. i~. a~ 1e t

~r~rbal ~y with the supexvisc~r.

~s far a~ writing a report, a to~m.al report:, i~ is quit

pti~siksl~ that I c~. d_ T don't reme~nb~r doing it. I dan'~ have

access to it or k~av~ a copy of i-~ ar reea~l az~y elem~nt~ a~ it.k~

Q If we wat~~~d to see if ~.he~e we~°e ~apie~ o~ such

memt~rand.um, where would the o~~ice k~e?

A xt is ~h~ ~egion~l office in k~'ranklin, nor~hwes~ rega.on 1

of ~'i ce .

~ Did an.ybc~cl~ in .his rnee~.ing with the grnu~ May 5th or 6 h

pf °~7, discuss ~.he ptsssibil.ity .that them may }~e an

agriGul~uxa.I excepta.an applicable?

1~ NC?, ~ C1Qri~fi. ~~C1~..~. C~].SCL15814T1 3L1Cr1 EiS '~.l'la'~~ 110.

Q ~nybady ever discuss making znquiry o~ the A. S. C. S. r

the S. C. ~. about farming activity?

A Jot t.ha~. ~ recaZ3..

t~ ~'hr~se agencies were never cfln~.acted, to your knawl~dge?

. SIR. DAi~A: If you. knows

MR. t~IARU : A11 0~ th~s~ are to youz

k.nowl~dc~~ .

THE WIT~T~~S: Yes, und~rst~a~..

I~R . C~Al2F7 s X11 r i g'h t .
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1 SY t~R . ~7ARD

2 t3 ~o--all x~.q~~, yflu gay ~ha~. was never d~.seus~ed.

3 A~ ghat ~.ime wire y'ou awaxe~~did anybody take

4 IttE?c~512Y'G~ItiG'.11t.S Q~ Wd~C?~' ~~.OW t.~3c~~. CZd~S~

~. Tt1t?~ t~la~ I"'-

6 Q Rio measurements ~ak~n na ho1~s wire dug, td your_

7 recollection?

S A X3'0.

~ ~ Did. you--~c~ert~ tau aware o~ a circur~istanaes cal~.ed a

10 n~ti~nwid~ ~ermi~?

12 Q Ire your work~~did you. have any relatioreshi~ at all wig

13 'the Corps?

14 You saa.d you hid a relationship with Fish and (~ildlife

15 S~rvic~; you have and kind o~ relationship in your wox~. ~ai~.h

16 Corps?

17 1~ Verb distantly. Extremely c~i~~antly. We didn't have

18 daily or maven monthly contact with them; but would be castes

19 vrherb~-situation where w~ would haves a mutual int.eres~. az~d wo

~U warlc jointly.

~l Q i~ow, you s~.y i~ir. i7~laphonso way there, I beli~ve~

~2 A YeS. '

23 ~ Anct at that time, to your knowledge, were th~r~

" 2~ regulations issued by the Sta~.e that covered ~ w~tla~ds

25 situa~icrn?
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A Yes ~.i1er~ were..

~ Any conv~rsa~.ic~n or was it m~n.t.ione~ dining ~.h~.s m~eti

~rheth~r or not. the ~~~.~.e ~~ciul:d be a:nvol'vecl?

~ That. hadn`t been determined. That wa.s ~h~ pu~~ose c~£

n~~etinc~ r ~Q see which agency was or had tine most control in ~

s,i:t~atian; whose jurisdiction that it would impact ~.he c~rea~e

anr~ ghat ~rould be the lead agency.

Agency_-then ~h~ suppartzve agency ~roul.d ~.ypical.ly aII.

ghat. lead agen~y to handle the case► end ather agency woul.ct n

fzl~-~-~.YFical~.y would not file a citation pursuant.

Q Was a .d~cisit~n mace in your _presence, z.f yot~ S~nnw~-~-

i~a .

Q --as to who would be ~.he lead aq~ncy?

A It wasn`t. It vas very early, the first ~.zme the

ac~enci~s had been b~'nugh~ to ~.he site, ~~ my knowle~dg~, and t

was the r~ux~aose, was to meek and discuss and ~c~ake ghat kind a

determina~.ion. And they didn`t sham that wi~.h me at that ti

Q You don't recall Mr. Peabody ~ayinc} anything about. his

c~f~ice b~i.nc} involved., tlaz Corps of Engin~~rs:'

~~, znvoi~~a i~ w~~t ~~~~~
Q Since they h.ac~ the 404?

A Flo discussion of 444 permit with m~.

Q There was not?

A i~ o .

~ Priox to your visit, T. believe you said you had n.a~. me

t

a
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i~~r. Brace p~xsonal~y?

~ That is carre~fi .

~ do May rate? .

~ Thafi. is correct

~ Had yc~u ~v~r heard .a~ any Gonlplaints of i7r. ~3r~ce ~x Iii:

ac~i~r zty f ram nezglab~s~'s a~ any~ady?

A I~c~.

~ Un ttaat pa~ta.cular c~a~ _yau we~~---I b~liev~ you testz~'ie

~iay one, again, that yo~z ~rer~ s.~anding in the wader in the

ai~~n~
A '~'e s .

Q You rza~~.c~ any f~~l~ .here?

A I---nat that. S can recal3..

s~ i~ic~ you ~v~:r ref fey an estimate as to the a►~~t~unt o~

ac~~age ~ha~. mighf. be involved?

A Zdo .

Q When was tYie last contact--na~rr, af~~r ~iay six uid you

have any other contact: ~egar~.ing the Brace znat~~r as we know i

today?

.A No, I had na reaoll~ction of that.

Q AncT nobody .asked you c~uestinns about i~ from o~h~r

ag~ncie~ ~~ter May sip?

A No.

~ rand you-left the P~nnsyZv~nia Garay CoMmissia~i when:'

A l~:ugus~ 20 0~ 1387.
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Q And what were the c~rcums~a~ces ~~ your leaving the

commission'?

A Z had a ver~r s~ri.ous ~u~.omobil~: accic~en~ anc~ left

immediat~~.y a~t~r ~.k~ate .

Q laid ~h.t~ s~riaus au~amol~ile accident impair .you in your

work at a11?

~ i~o, ghat wasn'.t the reasan ~.ha~ T - left, I~. way a, quiff

fran~lY, pe~~onally en~barrassa.nc~ ~ ~.u~~.ic~n where I had receive

~ E~~1~ and as a fitnc~ion of that ~ was----oni~ c~~ tk~e burning poin

in my i ~.fe to sec ide whicf~ ray ~ way gcsinq witk~ my 1 ife, and S

made a career change at that time.

The ag~n~y was very e~ratiaus. They ex~.~nc~~d ~n

oppo~fiuni~~ for ate to comma i~acic to the agency after any

suspension o~ driving privileges, wha.cti I hats r~ceivec~ sixty

days, and I didn't--T opted not to accept that.

~ mien T b~l ieve yo~x st.at~ct af~,er you left. ~.he agency yoi~

were. vn ~o work fc~r other compani~~?

A That is correct..

~? ~nvironmen~al?

~1 Laborat.ory, yes ,

Q Anc~ you currently o~~rate a firm known as?

f'~ Under zny name and incor~ara~.,~d► Anr~xew T~I~xtin and

A~saciates,

~ V~hat does Itnr~~ew ~1art.in ana Ass~ca.ates do, offer a

s~rvic~?

s

CD-FR~000389b

Lawrence Kogan
Highlight

Lawrence Kogan
Highlight

Lawrence Kogan
Highlight

Lawrence Kogan
Highlight

Lawrence Kogan
Highlight

Lawrence Kogan
Highlight

Lawrence Kogan
Sticky Note

Lawrence Kogan
Sticky Note

Lawrence Kogan
Sticky Note

Lawrence Kogan
Sticky Note

Lawrence Kogan
Highlight

Lawrence Kogan
Highlight

Lawrence Kogan
Highlight



~.C~

1

2

3

4

9

1Q

11.

12

1~

14

1a

16

17

1$

19

2 t3

22

zz
23

24

25

~ W~ arm an envi~onm~n~a]. cansu~.ting ~i~m. Ga7e wQ~k in

vccupa~.fnnal health ancf safety rifling indus~.ri.al Y~ygz~ne work°

~x~ciden~ally, ire da wetland corisu~tation grid w~tlanr~

id~n~i~icatagn d~lineat.i.on and permi~t~.ng.

Q You i~.o ~.h~m ~ersr~nally and have s~.aff?

A ~'e haves staff ~of .seven. I am a~.sc~ a cer~i~zeel

c~~l ineator .

~ Xou are a certified delineator'?

A Xes.

Q '4~h~n did yc~u r~ceiv~ certifica~ion~

A Zt would have b~er~ in 19 8. T don't rem~mks~x the rnant':

I sense the summer o~ '~i~,

Q And who issues that?

A It was issued by Gannet.-~`lernming ~:ng,~,neering { sip } whi~

is a i'irrct that way su~cantracted by the regulatory ag~ric~ to

train regulatory p~rs~annel in wetland identification ana

c~elriea~ion. .

Q Sta~.~ funded or federal?

1~ State andjor federal, I am not clear ate ~~caetiy what;

Bud. .hey wire all--~9S percent of parti.ci~aants were rec~ul.atory

peo~l~ and dive percent were private consultants. Far4~zna~.e

enougk~ ~.o be onP .

Q Have you ~v~r tes~.ified. in Ct~urt rec~ardinc~ we4land

+delineation as dart cif your work?

A I have te~~ifi.ed in en~ironm~n~al review hoard hoaxing
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~ A~ an ~x~ert?

Wcr~ you qual~.fiee? as a~~ exp~r~.?

A XC,S r ~1.~'.

Q ~ln.d a~. env~.roz~men~a~. h~a.ri.ng boards?

A Y~s4

~~ ~~lzai: ~r~re they, wetland maters?

A Yes .

~ And you ~.estified on 3a~half of the 5~.atc~'?

~ A client.

Q On a client.?

~ Yes. ~7e are an inclepen~.en-~ consul~.ing firm, nflt

a~saciated with__

t~ too contracts with-the state and ~ed~ral?

A No, sir.

Q Da you know a Ncirma Kline?

A des.

Q SI~e work for you?

A Shy ciid for ~~~roximately six months .

Q When slid shy work for yau~ -

A St waulc3 have been----I have an approximates----I ai~t trusti

my memory. T~: would have beep. March of `9l through

a~proxintat~Iy August. cif ' 91.

~ ~'hr~~ month period?

A Ido, six man~.hs, March. Zt would have ha~~ to have

been--again, i.t t~ras 1991 end approximately six znaziths, that. ~
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sure of , ~h~ ~~aCt~. month, it is nn~. ~2ea~.

Q ~a~ ~h~ a ~ull~-tirne eanp~.oy~*~ nr contract employee

ta, ~'ul1-tl,it~e,

Q t~ha~: is her e~pertis~, ~.f ~rau know?

you rn~ast know, yflu hi~~c3 her.

A Yes, she i~ an aquat~.c t~iologi~t.

~ Ancz are you aware ~h~~ shy was cantact~u icy ~ o P .~.. tc~

certain work on the Brace pro~~rty~

A T was.

~ Dick shy work for you. at tl~a~ tire?

A Yes.

Q Rnd shy was your emplaye~ whin----did. ~.P.~1. can~r~e~ wit

~ou~

A No. Norma told m~ shy had been requested ~.o partic~:pa~

in .hat case and rec~uastt~d time ~a do that. cahile shQ was in my

employ, wizic:n ~h.e ~zd. I~ vaas totally a~aar~. and inc~e~Endent

frc~~n itie. S never reviewea any o~ her work and w~ ~n~ver

discus sect it. Never any verbal ~~change

It way a sense cif ~rofessinnality. T understood size wa

working ot~ this case and that was very apart i.n what. she did

with us. We didn't have anything with it'.

Q You knew at ~h15 time this ca.s~ was in litig~tion?

.~. 1 ciici, yes .

(~ 7~nc1 she was a ~u1Z-dime employe,_ bui~ this was going ~o

l~~ work conduced €gin her Qwn time
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A t7n her awn ~ zne, yes. Never .paica ley our firm or hack

r~ircet stz~ervision ~rozn m~ ~r any i.nvalvcr~~nfi wi~.h our .~i.rm.

~h~ ~ia~pen~c~ to b~ coir~c icien~Gal to c~mplayment with us .

~ ~h~ way bear~c~ paid by ydu?

.A She was ~ai.c~ by us fog work she dick ~c~~ our .fi.rm, hu.t n t

this ~rojee:~ a.~ anything rela~ec~ ~.a phis nrt~~cct.

~ You, say she vz~s paid by yc~u ~~r wi~.at shy dial frrr your

fixm as an emp~.ayee, not a contractor?

A '~~a~ i s c orr ref. .

Q Your ~.e~~imor~y was she teak this tasl~ on as ~ con~.racto ,

i nciependent?

A Independent, yes.

~? Xou saw no conflicts thew?

A i~7t3 r S ]. ~' .

t~ i~i~h yaur having been involved in ~.he case earlier on?

A No.

Q Yau never discussed this case with her?

~i Nti, I didn't.

NIR. WA12D a L~~' ~ hale just ~.hree ~~inutes he c

to ~.a1k wzf.h .hem and see i~ this camps ups.

{i~h~reu~c~n, Deposition recesses at 11:13 a.m. and

reconvened at ll:la a.zn. }

MR. • WARD s Nir. N~.~r~.in, w~ hive no further
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quest.z.o~~~. fihank you.

T~iE WZTTii~:~5: You're taelrome.

BY MR. llAI~Aa ~ do ju~~ have a dew c~u~st,io

Ch{?S~--EX~IM~NA~.'ION

BY M~. ~AN~:

Q NIr. ~Iar~iri, yogi testified that you were on what c~~ tar

gen~za~ly ~.he Brace g~oper~.y an car about P~a~ 1~~. 1~~37?

A Thai is correct,

Q end you lead a canve~sation with It3r. Hrace at that. time,

is that correct?

A Yes.

t~ And that your in the ~aurse of t.ha~. conv~rsatian, asked

r~r. Brace ~ahy he way doing the channelizatian and sic~e~cast.,

that is correct?

A Yes, T askec? why, what is this for, - the enflrmc~us ditch,

and I j use wanted ~o know. .

Q What dici Air. T~raee say?

~ Qne off' the things h~ - said was he was ~n~icipatinc~

potential development c~~ the area and that ori~ passibility eras

tb haves but in a golf course. And we c~a.~n't discuss it i~ and

dine d~~.~.il, but ~h~t~ c1o~s ~fi.and in my memory very clearly anc~

Q did you tell anya~e else that?

~"~ Yes, when the ~onversatian that I had with the vdriaus
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regulatorX ag~ncies~µ~ don`t remember the exact exchange o~

s~~rds, but the obvious question is to ~~at is the intent and

what i~ ~h~ ~uraose a~ wh~_-~~rl~y is i~ t}ic~r~ « And ~ am sure ~h

~ would ha~re xelay~d th~.~ on.

t~ Tie secona ~.im~ yflu went tc~ the Brace property on P~€ay

fi~~ or May six, you and ~.h~ people with you go to ~.k~e same ar

o£ enanneliza.~.ion ~.nd side--cast as you had. semen ~h~ first day?

A X'es, ~ cvas. Since ~ ini~ia~ed ~.he cc~n~ac~ with them, . I

was ~h~ o~c at the brief mom~nt_~.hat knew more about ttze exact

location of the ditch than anyone else. Sa ~ssen~iall~ ~ u~~t

th~;~ and took .hem to the area.

`~ha~ was the same loca~ian as you had given us?

A ' Same laca~.ian.

MR. 3~ANA: Thank you, that is it.

REDIRECT-E~~NsINATT~N

BY MR. WARM:

~. Z~ the area surrQu.ndinc~ the Brace prc~~erty, haw would

characterize i~r rural farming?

A Yes, it .is an agricttltural~ or aural ct~mmunity.

Q Any signs in the imriec~ia~e area of condominiums 3aeing

buil~~

A pia, sir.

Q 3~o you live near Waterford's

a
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~ You arm fa~i.~ia~ witi~ t~a~~rfc~~d tawn?

A Yes.

Q And would tau d~~cribe it as a rura~.p small town2

A Yes, 5rna11 town R

Q And are you around hut;tor "at aIl'?

M:R. ~3AI~A: I am sorry. what is the ques do

l:R. k~TARD: I am asking if he was around ha

at a11.

B Y Mtz . W~RII

~ Anything about ~~r. Brace suggest t3~at he rai.ght I~uild a

galF course th~r~?

did. tau detect any humor ~a thaf.?

A fdo, I d.zdn' ~ .

Q Yau thaught he was deadly serious?

A Yes.

~ Da you play golf?

A No. I am a---yes. I hesita~~ in offering - that, but I

p lay at it .

Q AlI right.

Do you hunt?

R Nate anyrnar e .

Q Yau do nofi. hunt an~mar~?

A Na.
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~ Some ~aarti.cu~ar mason for ~ha~?

A Igo. I used ~o hunk and fish and trap, torn, as e~cus~ ~

be outdoors and enjoy the c~u~~.00rs, And ~ am very fortunate ~

have a jab ~ha~. allows me to b~ ~t~ere ~.ac~ay an almost a da~i1Y

.basis without the need fear recreation, ~1y . f ob is recreation.

Q You fish?

~i 't~o~ anymore, T rea3.ly clan't particzpate.

t~ In 19 7, were you fishing acti.v€~ly?

A Very little.. As a.pro~es~ional cans~rvation officer,

interestingly a 10~ of the de~i~e ~.a gar~.icipate in a sporting

~thi~ was taken away.

~ I am s~..~aying acaay From David's ques~a.ons.

You saw no htzraor in the comment ~~r. ~3rac~ ~nac~e?

MR. DA~TAz That is aslceel and an~wer~d.

Mkt. F~1Al2£~: Right.

T~ .L S~LCt f ~111\U 6

Q Now, you say when ynu met with t.h~ grou}a to.~oint them

out -you must have asle~d far the meting: did ~~au nod.'?

A ~'es. sir F T did.

Q ~r~d on the phone?

A Ah-hum.

~ Now, having con~actecl these peo~Ie fi.hat you iaescxib~d

ea~1 ier and ~arin~ing a:t to their attention, d.ic~ yoit then ~~. ~

time say, I think yae should all meet?
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I~SR. ~?AIvRb I~ you recall..

'~'HE C+~~'S'N~'SS: T c1c~n'~. ~etrt~m~aer-~~ don't

recall ~.Y~e actual--wl am sure in one f€~rzn or another I

would h~.ve s~zgg~sted their ~tten~a.c~n tv ~~c s~.t~, whit

it was a me~~.ing or a.nclep~ndent~.y. Where is nc~ .quest.

~h~t Z p~cavoker~ the inquiry b~ th~~~ ~.g~ncies. ~.o aaelre

~~i~.

~3~ M~:. G+IA~t~3:

Q ~tha~t T am r}e~tiraq at, t~ir. Markin; all of this group her

~k~a~. w~ described earlier just didn't a~oear Qua of the scenes,

somebody hack. to call a meetia~g?

A `I`hc~~ ].S CgZ'~GC~.

~ 'dour rc-collecfi.ion is ghat ~rau may have?

A Yes.

N,P~. W~~t.D: I have nr~ ~'urthe.r c~ues~ions.

Mid. DAZ~A: Tli~nk you. .

{s~~~ereupon, Deposition concluded at 11:2t} a.m. } .
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~:~~~xt~~~; ~Ac~

T, Anc~.~e~r Martin, have read the ~or~going ~~anscript of

my deposition, and a~`fi~ my signature ~.n app.~c~~ral of t~~e

correctness rid ray stat~m~nt, except f4~ corrc~ct~ions noted on ~

amend.men~. wage.

And~e~r t~~ar~in

Datecx:

e
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C E R ~' I ~` S C A T ~ C1 N

1: herek~y cer~a~y ghat the proceedings and evi.d~rice are

contained ~ul1.~r and acc~arat~ly in ~h~ nc~~~s taken ~y me on

the tra.al af, ~h~ ,above ca~z5e, anc2 that. phis copy ~.s ~ correct

~.ran~cript of the s~m~.

Ann M~~onal.cl, C.S~R.

~~otary ~u1~liG
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