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(1) The noise standard for a cumulative period of more than thirty (30) minutes in any hour; or 

(2) The noise standard plus five (5) dB(A) for a cumulative period of more than fifteen (15) 

minutes in any hour; or 

(3) The noise standard plus ten (1 0) dB(A) for a cumulative period of more than five (5) minutes 

in any hour; or 

(4) The noise standard plus fifteen (15) dB(A) for a cumulative period of more than one (1) 

minute in any hour; or 

(5) The noise standard plus twenty (20) dB(A) for any period of time. 

(c) In the event the ambient noise level exceeds any of the first four (4) noise limit categories above, 

the cumulative period applicable to said category shall be increased to reflect said ambient noise 

level. In the event the ambient noise level exceeds the fifth noise limit category, the maximum 

allowable noise level under said category shall be increased to reflect the maximum ambient 

noise level. 

(Ord. No. 2700, § 1, 9-19-73; Ord. No. 2715, § 1, 11-13-73; Ord. No. 2870, § 1, 10-1-75) 

Sec. 4-6-6. - Interior noise standards. 

(a) The following interior noise standards, unless otherwise specifically indicated, shall apply to all 

residential property within a designated noise zone: 

INTERIOR NOISE STANDARDS 

Noise Noise Time Period 

Zone Level 

1 55 7:00 a.m.-10:00 p.m. 

dB(A) 

45 1 0:00 p.m.- 7:00 a.m. 

dB(A) 

In the event the alleged offensive noise consists entirely of impact noise, simple tone noise, 

speech, music, or any combination thereof, each of the above noise levels shall be reduced by five (5) 

dB(A). 
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(b) It shall be unlawful for any person at any location within the unincorporated area of the County 

to create any noise, or to allow the creation of any noise on property owned, leased, occupied, 

or otherwise controlled by such person, when the foregoing causes the noise level, when 

measured within any other dwelling unit on any residential property, either incorporated or 

unincorporated, to exceed: 

(1) The interior noise standard for a cumulative period of more than five (5) minutes in any 

hour; or 

(2) The interior noise standard plus five (5) db(A) for a cumulative period of more than one (1) 

minute in any hour; or 

(3) The interior noise standard plus ten (1 0) db(A) for any period of time. 

(c) In the event the ambient noise level exceeds either of the first two (2) noise limit categories 

above, the cumulative period applicable to said category shall be increased to reflect said 

ambient noise level. In the event the ambient noise level exceeds the third noise limit category 

the maximum allowable noise level under said category shall be increased in reflect the 

maximum ambient noise level. 

(Ord. No. 2700, § 1, 9-19-73; Ord. No. 2715, § 1, 11-13-73; Ord. No. 2870, § 1, 10-1-75) 

Sec. 4-6-7. -Special provisions. 

The following activities shall be exempted from the provisions of this article: 

(a) Activities conducted on the grounds of any public or private nursery, elementary, 

intermediate or secondary school or college. 

(b) Outdoor gatherings, public dances and shows, provided shall events are conducted 

pursuant to a license issued by the County of Orange pursuant to Title 5 of the Codified 

Ordinances of the County of Orange. 

(c) Activities conducted on any park or playground, provided such park or playground is owned 

and operated by a public entity. 

(d) Any mechanical device, apparatus or equipment used, related to or connected with 

emergency machinery, vehicle or work. 

(e) Noise sources associated with construction, repair, remodeling, or grading of any real 

property, provided said activities do not take place between the hours of 8:00 p.m. and 7:00 

a.m. on weekdays, including Saturday, or at any time on Sunday or a Federal holiday. 

(f) All mechanical devices, apparatus or equipment which are utilized for the protection or 

salvage of agricultural crops during periods of potential or actual frost damage or other 

adverse weather conditions. 
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(g) Mobile noise sources associated with agricultural operations, provided such operations do 

not take place between the hours of 8:00 p.m. and 7:00 a.m. on weekdays, including 

Saturday, or any time on Sunday or a Federal holiday. 

(h) Mobile noise sources associated with agricultural pest control through pesticide application, 

provided that the application is made in accordance with restricted material permits issued 

by or regulations enforced by the Agricultural commissioner. 

(i) Noise sources associated with the maintenance of real property, provided said activities take 

place between 7:00 a.m. and 8:00 p.m. on any day except Sunday or a Federal holiday, or 

between the hours of 9:00a.m. and 8:00 p.m. on Sunday or a Federal holiday. 

(j) Any activity to the extent regulation thereof has been preempted by State or Federal law. 

(Ord. No. 2700, § 1, 9-19-73; Ord. No. 2715, § 1, 11-13-73; Ord. No. 2870, § 1, 10-1-75) 

Sec. 4-6-8. -Schools, hospitals and churches; special provisions. 

It shall be unlawful for any person to create any noise which causes the noise level at any school, 

hospital or church while the same is in use to exceed the noise limits as specified in section 4-6-5 

prescribed for the assigned noise zone in which the school, hospital or church is located, or which 

noise level unreasonably interferes with the use of such institutions or which unreasonably disturbs 

or annoys patients in the hospital, provided conspicuous signs are displayed in three (3) separate 

locations within one-tenth of a mile of the institution indicating the presence of a school, church or 

hospital. 

(Ord. No. 2700, § 1, 9-19-73) 

Sec. 4-6-8.1. - Motor vehicle racing. 

It shall be unlawful to conduct motor vehicle racing, testing, timing or similar noise-producing 

activities at raceways, speedways, off-road vehicle courses, drag strips or other similar places, 

including, but not limited to, the operation of midget race cars, drag cars, motorcycles, off-road 

vehicles, and specialty automobiles, between the hours of 11 :30 p.m. and 8:00 a.m. 

(Ord. No. 3093, § 1, 1 0-24-78) 

Sec. 4-6-9. -Air conditioning and refrigeration; special provisions. 
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During the five-year period following the effective date of this article, the noise standards 

enumerated in sections 4-6-5 and 4-6-6 shall be increased eight (8) db(A) where the alleged offensive 

noise source is an air conditioning or refrigeration system or associated equipment which was 

installed prior to the effective date of this article. 

(Ord. No. 2700, § 1, 9-19-73; Ord. No. 2715, § 1, 11-13-73) 

Sec. 4-6-1 0. - Noise level measurement. 

The location selected for measuring exterior noise levels shall be at any point on the affected 

property. Interior noise measurements shall be made within the affected dwelling unit. The 

measurement shall be made at a point at least four (4) feet from the wall, ceiling, or floor nearest the 

alleged offensive noise source and may be made with the windows of the affected unit open. 

(Ord. No. 2700, § 1, 9-19-73; Ord. No. 2870, § 1, 10-1-75) 

Sec. 4-6-11. - Manner of enforcement. 

The Orange County Sheriff, the County Health Officer, the County Building Official and their duly 

authorized representatives are directed to enforce the provisions of this article. The Orange County 

Sheriff, the County Health Officer, the County Building Official and their duly authorized 

representatives are authorized, pursuant to Penal Code Section 836.5, to arrest any person without a 

warrant when they have reasonable cause to believe that such person has committed a 

misdemeanor in their presence. 

No person shall interfere with, oppose or resist any authorized person charged with the 

enforcement of this article while such person is engaged in the performance of his duty. 

(Ord. No. 2700, § 1, 9-19-73; Ord. No. 2715, § 1, 11-13-73; Ord. No. 3961, § 1, 4-2-96) 

Sees. 4-6-12-4-6-14. - Reserved. 

Editor's note- Ord. No. 04-008, § 2, adopted june 8, 2004, repealed sections 4-6-12-4-6-14 in their 

entirety. Former sections 4-6-12-4-6-14 pertained to the variance procedure; noise variance board; 

and appeals, respectively, and derived from Ord. No. 2700, § 1, adopted Sept. 19, 1973; Ord. No. 

2715, § 1, adopted Nov. 13, 1973; Ord. No. 2870, § 1, adopted Oct. 1, 1975. 

Sec. 4-6-15. -Violations; misdemeanors. 
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Any person violating any of the provisions of this article shall be deemed guilty of a 

misdemeanor. Each day such violation is committed or permitted to continue shall constitute a 

separate offense and shall be punishable as such. The provisions of this article shall not be 

construed as permitting conduct not prescribed herein and shall not affect the enforceability of any 

other applicable provisions of law. 

(Ord. No. 2700, § 1, 9-19-73; Ord. No. 2715, § 1, 11-13-73) 

Sec. 4-6-16. - Reserved. 

Editor's note- Ord. No. 98-16, § 1, adopted December 8, 1998, amended the Code by repealing§ 4-

6-16 in its entirety. Former § 4-6-16 pertained to delay in implementation, and derived from Ord. No. 

2700, adopted September 19, 1973; and Ord. No. 2715, adopted November 13, 1973. 
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No. 16-73458 
 

 
IN THE UNITED STATES COURT OF APPEALS 

FOR THE NINTH CIRCUIT 
 

CITY OF NEWPORT BEACH, 
Petitioner, 

 

v. 
 

FEDERAL AVIATION ADMINISTRATION,                                                              
MICHAEL P. HUERTA, in his official capacity as Administrator,  

U.S. DEPARTMENT OF TRANSPORTATION, and ANTHONY FOXX, in his 
official capacity as Secretary, 

Respondents. 
 

Petition for Review of Agency Action 
49 U.S.C. § 46110 

 
MOTION TO TRANSFER VENUE TO THE U.S. COURT OF 
APPEALS FOR THE DISTRICT OF COLUMBIA CIRCUIT 

 
 

  
Respondents Federal Aviation Administration, et al. (collectively 

FAA) respectfully request that this Court transfer this petition, No. 16-

73458, to the United States Court of Appeals for the District of 

Columbia Circuit, as required by 28 U.S.C. §§ 2112(a)(1) & (5).   

1.  On September 2, 2016, the FAA issued the order at issue here:  

Final Environmental Assessment and Finding of No Significant 

Impact/Record of Decision for the federal actions necessary to 
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2 
 

implement the Southern California Metroplex project, which redesigns 

airport arrivals and departures in Southern California.   

2.  On October 24, 2016, Benedict Hills Estates Association and 

the Benedict Hills Homeowners Association, both California non-profit 

corporations, filed a petition for review of the same order in the United 

States Court of Appeals for the District of Columbia Circuit.  See 

Petition, Benedict Hills Estates Ass’n v. FAA, No. 16-1366 (Oct. 24, 2016 

D.C. Cir.) (attached as Exhibit 1).  The date of filing is confirmed by the 

date stamp on the fact of the petition, and can be further confirmed by 

the D.C. Circuit’s electronic docket.  

3.  On October 27, 2016, the D.C. Circuit ordered the parties to file 

initial submissions and set a schedule to file procedural and dispositive 

motions in the Benedict Hills case.  See Order, Benedict Hills Estates 

Ass’n v. FAA, No. 16-1366 (D.C. Cir. Oct. 27, 2016) (attached as 

Exhibit 2).  The D.C. Circuit also ordered the FAA to file the certified 

index to the administrative record by December 12, 2016.  See id.   

4.  On October 27, 2016, the City of Newport Beach filed a petition 

for review of the same FAA order in this Court.     
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5.  On October 28, 2016, the Santa Monica Canyon Civic 

Association and Donald Vaughn, a resident of San Diego, filed petitions 

for review of the same FAA order in the D.C. Circuit.  See Petition, 

Santa Monica Canyon Civic Ass’n v. FAA, et al., No. 16-1378 (D.C. 

Cir. Oct. 28, 2016); Petition, Vaughn v. FAA, et al., No. 16-1377 (D.C. 

Cir. Oct. 28, 2016).  The D.C. Circuit consolidated those petitions 

(Nos. 16-1377 and 16-1378) with the petition in the Benedict Hills case.  

See Order, Benedict Hills Estates Ass’n, et al. v. FAA, No. 16-1366 (D.C. 

Cir. Oct. 31, 2016) (attached as Exhibit 3).   

6.  The provisions of 28 U.S.C. § 2112(a) provide for the 

consolidation in one court of appeals of petitions for review of the same 

agency order filed in two or more courts.  “The purpose of [Section] 

2112(a) is ‘provide a mechanical rule easy of application to avoid 

confusion and duplication by the courts.’”  Westinghouse Elec. Corp. v. 

U.S. Nuclear Regulatory Comm’n, 598 F.2d 759, 766 (3d Cir. 1979) 

(quoting NLRB v. Bayside Enters., 514 F.2d 475, 476 (1st Cir. 1975)).  

When proceedings have been instituted in two or more courts of appeals 

for review of the same agency order, the agency files the record in the 

court in which the first petitioner filed.  See 28 U.S.C. § 2112(a)(1) 
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(“[T]he agency . . . . shall file the record in the court in which 

proceedings with respect to the order were first instituted.”).  The FAA 

must therefore file the record in the D.C. Circuit.   

6.  This Court should transfer the City of Newport Beach’s petition 

(No. 16-73458) to the D.C. Circuit because “[a]ll courts in which 

proceedings are instituted with respect to the same order, other than 

the court in which the record is filed pursuant to this subsection, shall 

transfer those proceedings to the court in which the record is so filed.”  

28 U.S.C. § 2112(a)(5). As this mandatory language suggests, 

Section 2112(a)(5) creates an automatic process for the consolidation of 

petitions for review of the same agency order in the court where the 

first petition was filed.  See, e.g., City of Gallup v. FERC, 702 F.2d 1116, 

1121 (D.C. Cir. 1983).   

 The FAA therefore respectfully requests that this Court transfer 

this petition (No. 16-73458) to the United States Court of Appeals for 

the District of Columbia Circuit for consolidation with the petitions for 

review of the same FAA order pending in that court.  

  

Respectfully submitted, 
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DJ # 90-13-1-14828 
November 17, 2016 

/s/ Jeffrey S. Beelaert  
 JEFFREY S. BEELAERT 
   U.S. Department of Justice 
   Environment & Natural Res. Div. 
   P.O. Box 7415 
   Washington, D.C.  20044 
   (202) 307-6250 
   Jeffrey.Beelaert@usdoj.gov 
 
 Counsel for Respondents 

  
  

  Case: 16-73458, 11/18/2016, ID: 10202229, DktEntry: 9, Page 5 of 6
USCA Case #17-1008      Document #1655600            Filed: 01/09/2017      Page 359 of 444

(Page 361 of Total)



I hereby certify that I electronically filed the foregoing with the Clerk of the Court for the 
United States Court of Appeals for the Ninth Circuit by using the appellate CM/ECF system 
on (date)                                        .  
 
I certify that all participants in the case are registered CM/ECF users and that service will be 
accomplished by the appellate CM/ECF system.

CERTIFICATE OF SERVICE 
When All Case Participants are Registered for the Appellate CM/ECF System

I hereby certify that I electronically filed the foregoing with the Clerk of the Court for the 
United States Court of Appeals for the Ninth Circuit by using the appellate CM/ECF system 
on (date)                                         . 
  
Participants in the case who are registered CM/ECF users will be served by the appellate 
CM/ECF system. 
  
I further certify that some of the participants in the case are not registered CM/ECF users.  I 
have mailed the foregoing document by First-Class Mail, postage prepaid, or have dispatched it 
to a third party commercial carrier for delivery within 3 calendar days to the following 
non-CM/ECF participants:

Signature (use "s/" format)

CERTIFICATE OF SERVICE   
When Not All Case Participants are Registered for the Appellate CM/ECF System

9th Circuit Case Number(s)

*********************************************************************************

Signature (use "s/" format)

 NOTE: To secure your input, you should print the filled-in form to PDF (File > Print > PDF Printer/Creator).

*********************************************************************************

s/ LANE N. MCFADDEN

16-73458

Nov 18, 2016

  Case: 16-73458, 11/18/2016, ID: 10202229, DktEntry: 9, Page 6 of 6
USCA Case #17-1008      Document #1655600            Filed: 01/09/2017      Page 360 of 444

(Page 362 of Total)



1 
 

No. 16-73458 
 

 
IN THE UNITED STATES COURT OF APPEALS 

FOR THE NINTH CIRCUIT 
 

CITY OF NEWPORT BEACH, 
Petitioner, 

 

v. 
 

FEDERAL AVIATION ADMINISTRATION,                                                              
MICHAEL P. HUERTA, in his official capacity as Administrator,  

U.S. DEPARTMENT OF TRANSPORTATION, and ANTHONY FOXX, in his 
official capacity as Secretary, 

Respondents. 
 

Petition for Review of Agency Action 
49 U.S.C. § 46110 

 
MOTION TO TRANSFER VENUE TO THE U.S. COURT OF 
APPEALS FOR THE DISTRICT OF COLUMBIA CIRCUIT 

 
 

  
Respondents Federal Aviation Administration, et al. (collectively 

FAA) respectfully request that this Court transfer this petition, No. 16-

73458, to the United States Court of Appeals for the District of 

Columbia Circuit, as required by 28 U.S.C. §§ 2112(a)(1) & (5).   

1.  On September 2, 2016, the FAA issued the order at issue here:  

Final Environmental Assessment and Finding of No Significant 

Impact/Record of Decision for the federal actions necessary to 
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implement the Southern California Metroplex project, which redesigns 

airport arrivals and departures in Southern California.   

2.  On October 24, 2016, Benedict Hills Estates Association and 

the Benedict Hills Homeowners Association, both California non-profit 

corporations, filed a petition for review of the same order in the United 

States Court of Appeals for the District of Columbia Circuit.  See 

Petition, Benedict Hills Estates Ass’n v. FAA, No. 16-1366 (Oct. 24, 2016 

D.C. Cir.) (attached as Exhibit 1).  The date of filing is confirmed by the 

date stamp on the fact of the petition, and can be further confirmed by 

the D.C. Circuit’s electronic docket.  

3.  On October 27, 2016, the D.C. Circuit ordered the parties to file 

initial submissions and set a schedule to file procedural and dispositive 

motions in the Benedict Hills case.  See Order, Benedict Hills Estates 

Ass’n v. FAA, No. 16-1366 (D.C. Cir. Oct. 27, 2016) (attached as 

Exhibit 2).  The D.C. Circuit also ordered the FAA to file the certified 

index to the administrative record by December 12, 2016.  See id.   

4.  On October 27, 2016, the City of Newport Beach filed a petition 

for review of the same FAA order in this Court.     
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5.  On October 28, 2016, the Santa Monica Canyon Civic 

Association and Donald Vaughn, a resident of San Diego, filed petitions 

for review of the same FAA order in the D.C. Circuit.  See Petition, 

Santa Monica Canyon Civic Ass’n v. FAA, et al., No. 16-1378 (D.C. 

Cir. Oct. 28, 2016); Petition, Vaughn v. FAA, et al., No. 16-1377 (D.C. 

Cir. Oct. 28, 2016).  The D.C. Circuit consolidated those petitions 

(Nos. 16-1377 and 16-1378) with the petition in the Benedict Hills case.  

See Order, Benedict Hills Estates Ass’n, et al. v. FAA, No. 16-1366 (D.C. 

Cir. Oct. 31, 2016) (attached as Exhibit 3).   

6.  The provisions of 28 U.S.C. § 2112(a) provide for the 

consolidation in one court of appeals of petitions for review of the same 

agency order filed in two or more courts.  “The purpose of [Section] 

2112(a) is ‘provide a mechanical rule easy of application to avoid 

confusion and duplication by the courts.’”  Westinghouse Elec. Corp. v. 

U.S. Nuclear Regulatory Comm’n, 598 F.2d 759, 766 (3d Cir. 1979) 

(quoting NLRB v. Bayside Enters., 514 F.2d 475, 476 (1st Cir. 1975)).  

When proceedings have been instituted in two or more courts of appeals 

for review of the same agency order, the agency files the record in the 

court in which the first petitioner filed.  See 28 U.S.C. § 2112(a)(1) 
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(“[T]he agency . . . . shall file the record in the court in which 

proceedings with respect to the order were first instituted.”).  The FAA 

must therefore file the record in the D.C. Circuit.   

6.  This Court should transfer the City of Newport Beach’s petition 

(No. 16-73458) to the D.C. Circuit because “[a]ll courts in which 

proceedings are instituted with respect to the same order, other than 

the court in which the record is filed pursuant to this subsection, shall 

transfer those proceedings to the court in which the record is so filed.”  

28 U.S.C. § 2112(a)(5). As this mandatory language suggests, 

Section 2112(a)(5) creates an automatic process for the consolidation of 

petitions for review of the same agency order in the court where the 

first petition was filed.  See, e.g., City of Gallup v. FERC, 702 F.2d 1116, 

1121 (D.C. Cir. 1983).   

 The FAA therefore respectfully requests that this Court transfer 

this petition (No. 16-73458) to the United States Court of Appeals for 

the District of Columbia Circuit for consolidation with the petitions for 

review of the same FAA order pending in that court.  

  

Respectfully submitted, 
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DJ # 90-13-1-14828 
November 17, 2016 

/s/ Jeffrey S. Beelaert  
 JEFFREY S. BEELAERT 
   U.S. Department of Justice 
   Environment & Natural Res. Div. 
   P.O. Box 7415 
   Washington, D.C.  20044 
   (202) 307-6250 
   Jeffrey.Beelaert@usdoj.gov 
 
 Counsel for Respondents 
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No. 

In the 
UNITED STATES COURT OF APPEALS 

for the District of Columbia Circuit 

CLERK 

BENEDICT HILLS ESTATES ASSOCIATION, a California nonprofit 
corporation and BENEDICT HILLS HOMEOWNERS ASSOCIATION, a 
California nonprofit corporation, 

Petitioners, 

v. 

FEDERAL AVIATION ADMINISTRATION and MICHAEL HUERTA, 
Administrator, Federal Aviation Administration, 

Respondents 

PETITION FOR REVIEW OF AGENCY ORDER 
[Federal Rules of Appellate Procedure, Rule 15] 

[49 U.S.C. § 46110(a)] 

Steven M. Taber 
TABER LAW GROUP, P.C. 

1 League, #60036 
Irvine, California 92602 

Telephone: (949) 735-8217 
Facsimile: (714) 707-4282 

staber@taber 1 awgroup.com 

Counsel for Petitioners Benedict Hills Estates Association and Benedict Hills 
Homeowners Association 
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--------=P~e=ti~ti~oners BENEDICT HILLS ESTATES ASSOCIATION and 

BENEDICT HILLS HOMEOWNERS ASSOCIATION hereby petition this Court, 

pursuant to 49 U.S.C. § 46110 and Rule 15 of the Federal Rules of Appellate 

Procedure, for review of the U.S. Department of Transportation, Federal Aviation 

Administration ("FAA") Finding of No Significant Impact/Record of Decision 

(FONSI/ROD) for the federal actions necessary to implement the Southern 

California Metroplex Project, issued on August 31, 2016. A copy of the FAA's 

FONSI/ROD is attached as Exhibit A to this Petition.: 

1. In passing the Vision 100- Century of Aviation Reauthorization Act 

of2003, (Publ. Law 108-176 (Dec. 12, 2003)) Congress directed the FAA to 

develop and implement its Next Generation Air Transportation System. As part of 

the development and implementation of the Next Generation Air Transportation 

System, the FAA undertook the Southern California Metroplex Project to design 

airport approaches and departure flight paths in Southern California in compliance 

with Vision 100. 

2. On June 10, 2015, the FAA published its draft Environmental 

Assessment for the Southern California Metroplex. 

3. On September 8, 2015, the Petitioners, Benedict Hill Estates 

Association and Benedict Hills Homeowners Association filed their comments 
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regarding the draft Environmental Assessment and on the Southern California 
---- ------ ---- --------

Metroplex Project. 

4. Contained in the Petitioners' comments was a request that a curved 

departure be designed and implemented from Bob Hope Airport and Van Nuys 

Airport that would make use of the freeway system to minimize noise impacts not 

only on Petitioners, but on other noise sensitive areas in the San Fernando Valley 

and the Hollywood Hills as well. 

5. On August 31, 2016, the FAA issued its Final Environmental 

Assessment and its Finding of No Significant Impact/Record of Decision for the 

Southern California Metroplex project. See Exhibit A. 

6. The Final Environmental Assessment and the Finding of No 

Significant Impact/Record of Decision did not contain a new curved departure for 

either Bob Hope Airport or Van Nuys Airport. Thus, the Petitioners continue to be 

damaged by aviation noise and pollution. 

7. On page 16 of the FONSI/ROD, the FAA states: 

RIGHT OF APPEAL 

This FONSI/ROD constitutes a final order of the FAA Administrator and is 
subject to exclusive judicial review under 49 U.S.C. § 46110 by the U.S. 
Circuit Court of Appeals for the District of Columbia or the U.S. Circuit 
Court of Appeals for the circuit in which the person contesting the decision 
resides or has its principal place of business. Any party having substantial 
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