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I. INTRODUCTION

Because the BFOQ defense is a narrowly construed affirmative defense, MDOC has to prove by
the preponderance of the evidence that its officials believed that the BFOQs were reasonably necessary
to the normal operation of the prison, that it engaged in a reasoned decision-making process in
deciding to adopt the BFOQs and that no reasonable alternatives exist to the sex discrimination.
Everson v. MDOC, 391 F.3d 737, 748-749 (6™ Cir. 2004). These are demanding legal standards and
consequently, BFOQs are “few and far between.” Teamsters Local Union No. 117 v. Washington Dep’t
of Corrections, 789 F.3d 979, 987 (9" Cir. 2015).

When creating gender classifications like the BFOQ-gender only positions at issue here, the law
requires proof of the actual decision-makers’ justification, “not hypothesized or invented post hoc”
justifications “in response to litigation.” U.S. v. Virginia, 518 US 515, 532-533 (1996); Communities for
Equity v. Mich. High School Athletic Ass’n, 178 F. Supp. 2d 805, 851 (W.D. Mich. 2001) (Eschewing post
hoc rationalization in context of Elliott-Larsen and Title IX case); Rucker v. City of Kettering Ohio, 84 F.
Supp. 2d 917 (S.D. Ohio 2000) (Eschewing post hoc analysis under Ohio discrimination statute and 42
U.S.C. § 1983); Haight v. Thompson, 763 F.3d 554 (6™ Cir. 2014). The principle is particularly important
in this case because the alleged decision-makers admitted that they played no role in developing the
BFOQs. Their testimony is therefore irrelevant.

Haight v. Thompson, a prison case, is particularly instructive on this point. It involved two groups
of Native-American death row inmates invoking their rights under the Religious Land Use and
Institutionalized Persons Act (“‘RLUIPA”). The RLUIPA provides certain relief to inmates if they can
prove that a prison policy substantially burdens a religious practice. The prison policy survives only if the
state can establish that it serves a compelling governmental interest in the least restrict way. Id. at 559-
560. One group of inmates asserted that state officials violated the RLUIPA by denying them access to

sweat lodge and refusing to provide the traditional foods for Native-American religious ceremonies. Id.



Prison officials justified the denial of the sweat lodge and foods on the grounds that such a request had
never been granted before and it would set a precedent.

The district court granted the defendants’ motion for summary judgment, reasoning “the
prohibition [on a sweat lodge] furthers the government interest in safety and security at a maximum
security prison, and even though the prohibition is absolute, it is carried out in the least restrictive means
possible.” Id. at 561.

That justification did not satisfy the Sixth Circuit and it reversed. As is relevant here, the Sixth
Circuit noted:

The prison officials add several after-the-fact explanations for denying the request for
access to a sweat lodge. Yet explanations offered for the first time in litigation ought to
come with a truth-in-litigating label, requiring the official to disclose whether the new
explanations motivated the prison officials at the time of decision or whether they
amount to post hoc rationalizations. Only the true explanations for the policy count. See,
e.g., Shaw v. Hunt, 517 U.S. 899, 908 n. 4, 116 S.Ct. 1894, 135 L.Ed.2d 207 (1996) (“To be
a compelling interest, the State must show that the alleged objective was the ... ‘actual
purpose’ for the [government’s action].”). Although various prison officials now claim
that they denied the inmates’ sweat-lodge request for “security” reasons, see, e.g., R. 32—
2 at 1, these claims appear only in affidavits that form the litigation record in the case,
not the record memorializing the prison’s decision-making process in response to the
inmates’ grievance. Nobody wrote, swore to or signed an affidavit until after the inmates
named them as defendants in this lawsuit. A genuine issue of material fact exists over
whether these affidavits represent the true explanations for the warden’s decision, as
required. See Sprattv. R.I. Dep’t of Corr., 482 F.3d 33, 39 (1st Cir.2007); ¢f. United States v.
Virginia, 518 U.S. 515, 533, 116 S.Ct. 2264, 135 L.Ed.2d 735 (1996) (noting that, in the
context of a gender-discrimination dispute where “heightened” review applies, the
government’s asserted interest “must be genuine, not hypothesized or invented post hoc in
response to litigation”).

Id. at 562 (emphasis added)

The Sixth Circuit was also unimpressed with the affidavits themselves:

Even on their own terms, the prison officials’ affidavits suffer. They discuss security at a
cloud-level height of abstraction, far too high to establish as a matter of law that a compelling
interest undergirds the decision. Many of the affidavits simply mention “security” and leave it
at that—without elaboration, without explanation. See, e.g., R. 32-2 at 1, 5, 13. Even the most
specific affidavit describes the prison’s security concerns in the barest of terms. “[A] sweat
lodge cannot be placed in a maximum security prison,” the deputy commissioner of the
Kentucky Department of Corrections submits, because prison staff must be able to
“immediate[ly] observe[ ]” inmates to avoid any “breach of security,” “danger” to inmates, or
“medical” problems. Id. at 3. How, however, is this a complete answer?

2
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Id. The Haight affidavits look a lot like MDOC’s discovery responses. See Exhibits 10, 24 and 26. See
also Sheriff’s Silver Star Ass’n v. County of Oswego, 59 F. Supp. 2d 263, 268-269, n. 9 (N.D. NY 1999)
(After the fact affidavit justifying sex-segregating of jobs inadmissible), McLaughlin v. City of Lowell,
140 F. Supp. 3d 177, 190-191 (D. Mass. 2015) (Post hoc public safety rationale for ordinance
“immaterial”).

Unlike the Haight prison officials, and the officials in Sheriff’s Silver Star and McLaughlin, it is
undisputed that Warren and Evans played no role whatsoever in determining which position would be
designated BFOQ-female only. Their testimony does not even create a question of fact.

IL. CLASS REPRESENTATIVE TOM NOWACKI

MDOC claims that the class action must be dismissed because CO Nowacki released his claims.
Nonsense. Substitution of class representatives is freely granted when an intervening event moots the
claim of a class representative, Newberg on Class Actions, § 2.17, 5" ed 2011, pp. 140-145 (Ex. H).

Class counsel will shortly file a motion to substitute class counsel. They have not yet done so
because CO Nowacki signed a release after class certification while MDOC had this matter tied up in the
appellate courts.

1. FACTS
A. No Basis in Fact for Belief that Gender Discrimination is Reasonably Necessary

MDOC claims it should be allowed to justifies its discrimination against male COs based on the
thinnest of proofs. It justifies its 2009 BFOQs by (1) the ancient history of sexual abuse (1991-1999) at
three now closed facilities chronicled in the Everson case and (2) the fact that female inmates complained
233 times of sexual misconduct, sex harassment, or over-familiarization.

The rampant sexual abuse of female inmates prompting the BFOQs in Everson was remedied long
ago. See Motion for PSD, pp. 2, 4-5, PSD Brief at 1, 16. Moreover, the abuse occurred between 1991 and

1999 at three now closed facilities. /d.
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Employing voodoo statistical analysis MDOC asserts that 233 complaints of sexual abuse, sexual

harassment and over-familiarization at WHV over 9 years (2004-2013) justify its blatant gender

discrimination even though:

1.
2

154 of those complaints (2/3s) were against female COs;

During the relevant period 2006-2008 (after the 2000 housing unit BFOQs were implemented
in 2005 and before the 2009 BFOQs were implemented) there were 0 sustained findings of
sexual misconduct against male COs (same for female COs), 0 sustained findings of sex
harassment against male COs (7 for female COs), and 2 sustained findings of over-
familiarization against male COs (same for women); and’

No alleged decision-maker has identified sexual abuse at WHV as a justification for the
discriminatory BFOQs.

Rather than further characterize MDOCs statistical analysis of inmate complaints, Plaintiff simply invites

the Court to review MDOC’s chart of statistics (Ex. A)? to verify that there has never been any, let alone

rampant, sexual abuse by male COs at WHYV to remedy.

MDOC’s purported intention of implementing the BFOQs to protect inmates from being seen in a

state of undress or being in a one-on-one situation with male COs is belied by the following facts:

1.

MDOC and its expert, Daniel Mahoney, were satisfied that the housing unit BFOQs are
sufficient to address these issues;>

Deputy Director Manns testified that BFOQ designations were unnecessary for 6 of the 11
contested positions: Food Service, Yard Rover, Health Care, School, Gate Control and Gym
Officer;*

Male COs had been performing the non-housing positions at issue for years,’ see, e.g. Reese v.
MDOC, 2009 WL 799173, *3 (E.D. Mich.) (Duggan) (Ex. G) (Question of fact precluded
summary judgment);

Plaintiff’s affidavits confirm that privacy and isolation issues were non-issues;’

Cameras (1,400 of them) have always been available to address the isolation issues;’

Numerical exhibits are attached to Plaintiff’s Brief in Support of Partial Summary Judgment. Bolded letter exhibits are
attached to this brief.

I Ex. 4: last page

2 Chart attached as last page to EX. 4: Interrogatory Answers/attachments.

3 Everson, 391 F.3d at 751 and Ex. 19: Mahoney Report, last page

4 Ex. 8: Manns at 45, 49-51, 54-55

5 Ex. 16: Finch Affidavit; Ex. 29: Plaintiff Affidavit

6 Jd. and Ex. 5: McKinney and Spisak Affidavits

7 Ex. B: Camera Affidavits and Ex. 2: Warren at 146-148.
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6. MDOC withdrew the BFOQs for all but the Rover and Electronic Monitor positions on March
22,2016 and asserted a pretextual explanation for doing so;® and

7. Warren and Evans themselves made admissions in their depositions that establish that personal
privacy and isolation concerns were not an issue with most of the positions. See pp. 6-14 infra.

Moreover, MDOC’s claim that it adopted the BFOQs to comply with settlement agreements should
have “come with-a-truth-in-litigating label” since it too is a post hoc justification. MDOC claimed in its
discovery responses that it was complying with the Neal settlement agreement (even though the agreement
was signed a year after the BFOQs were developed).® Plaintiff having pointed out the pretextual nature of
this justification, MDOC now, for the first time, claims it was the earlier settlement agreements in the US4
v. State of Michigan (Def. Ex. 2) and Nunn v MDOC (Def. Ex. 4) that prompted it to adopt the BFOQs.
However, this claim is equally unavailing since the USA v. State of Michigan agreement applies only to
the Crane and Scott facilities (Def. Ex. 2, p. 11) and MDOC can comply with both by utilizing cameras to
ensure that prisoners at all times are “clearly visible to other prisoners and staff.” See Def.’s Brief, Ex. 2,
p. 11 and Ex. 4, p. 5.

MDOC’s rationale for each of the eleven contested positions is rebutted below. The following

chart summarizes the proofs by position:

BFOQ Withdrawn Manns: BFOQ BFOQ Triggered by | Inadmissible Post Hoc
03-22-16 (Ex. 28) Unnecessary (Ex. 8: | Searches/Obviated Rationales for BFOQs
MDOC Brief at 18 45, 49-51, 54-55) by Team Approach'®

Food Service \ \

Yard Control \ \

Yard Rover v \ Possibility of Relieving

| Housing Unit

Health Care \ v \ Privacy/Undress

Property Room v V¥ lonl

School \ \ \ Half walls in bathroom

Off-Site Hospital \ V¥ Privacy/Undress

Gate Control \ N V

Gym \ \ \ Half wall in bathroom

Electronic V* Monitor observation cells

Monitoring

Industries N \

8 Ex. 28: 03-22-16 Lopez Letter; MDOC Brief at 18, n. 2.
® Ex. 10: Defendants’ Response to Requests for Admissions and Interrogatories Dated June 13, 2012
10 Every contested BFOQ is based on a job description that lists as a duty “Conducts shakedowns and searches of female
prisoners, including strip searches.” See Defendant’s Ex. 16. Contrary to the descriptions, Warren and/or Evans testified
that shakedowns and strip searches are not required for the Health Care, Property Room, Off-Site Hospital and Electronic
Monitoring Officers. See infra, pp. 6-14.

5
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Warren’s and Evans’ post hoc rationalizations described below are relevant only to prove MDOC’s
mendacity or, where consistent with Plaintiff’s proofs, to confirm that the search requirements were a ruse
to justify the BFOQs.

1. Food Service Officer

All food service positions, where corrections officers provide custodial supervision of prisoners
eating or working in the food service areas, are gender BFOQ positions.!! Warren testified that strip
searches and pat-downs are required to be conducted by Food Service Officers and that was the only
reason for the gender BFOQ.!? Thus, the Team Approach division of labor is a feasible alternative to the
BFOQs.

While Warren claimed that the male/female team pat-down approach would interrupt the feeding
of prisoners, she conducted no research in coming to that conclusion!® and COs, a female lieutenant and
a captain all testified that the Team Approach is not only feasible, but works well.!*

Privacy is not an issue with food service assignments. Prisoners are also not supposed to be in a
state of undress in the food service area unless those who are preparing food change their clothes in the
bathroom.!> Though the officers may also need to go into the bathrooms to supervise prisoners, female
officers may be present to do so without barring males from food service.'®

Equally important, Deputy Director Manns has testified that the BFOQ designation is unnecessary

for this position!” and MDOC recently withdrew the designation.!®

! Ex. C: Warren 69; Ex. D: Evans 70-72

12 Ex. C: Warren 48, 70; Ex, D: Evans 67-68

3 Ex. C: Warren 87-90

14 Ex. 5: Strip Search Affidavits; Ex. 16: Finch Affidavit; Ex. 29: Plaintiff’s Affidavit
15 Ex. D: Evans 82-83

16 Ex, C: Warren 70; Ex. D: Evans 68

17 Ex. 8: Manns at 54-55

'8 Ex. 28: 03-22-16 Lopez Letter’ MDOC Brief at 18
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2. Yard Control Officer

There are two sets of Yard Control Officers, one of which is designated a BFOQ position and one
which is designated a non-BFOQ position.!” Evans testified the position was a BFOQ position because of
the need for shakedowns.?® The “team search” policy clearly obviates the need for more than one female
Yard Control Officer.

Further, it is contrary to prison regulations for a prisoner to be in a state of undress in the yard.?!
As such, there is no need for a Yard Control Officer to see a prisoner in a state of undress unless they are
called upon to relieve another officer in a housing unit.?> However, Yard officers are not assigned to
housing units except in emergency (i.e. non-routine) situations.?

Also, strip searches are not routinely conducted in the yard and Warren is not aware of any such
instances where a strip search was conducted there during her tenure.?*

Equally important, Deputy Director Manns has testified that the BFOQ designation is unnecessary

for this position?’ and MDOC recently withdrew the designation.?®

3. Yard Rover Officer
Half of the Yard Rover Officer positions are gender BFOQ positions because of the need for

shakedowns and the possibility that they could relieve Housing Unit Officers.?” The “team search” policy
clearly obviates the need for more than one female Yard Rover Officer to conduct shakedowns. Yard
Rover Officers also do not perform strip searches unless they conduct them out of assignment.?® Further,
it is contrary to prison regulations for a prisoner to be in a state of undress in the yard.?” Warren testified

that Yard Rover Officers may need to relieve Housing Unit Officers as a reason for the gender BFOQ

19 Ex, C: Warren 112-113-116

20 Ex. D: Evans 78

21 gx, C: Warren 103-104; Ex. D: Evans 82
2 Ex, C: Warren 115-116

B Ex, C: Warren 109-110

24 Ex. C: Warren 120

25 Ex. 8: Manns at 44-45

26 Ex, 28: 03-22-16 Lopez Letter; MDOC Brief at 18
27 Ex. D: Evans 110

2 Ex, C: Warren 182

2 Ex, C: Warren 103-104, Ex. D: Evans 82, 110
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designation,*® but neither Warrens nor Evans cited it as a reason the gender BFOQ was established in the
custodial assignment sheet process. Moreover, the mere possibility of seeing a prisoner in a state of undress
does not justify blatant gender discrimination. Rucker v. City of Kettering, 84 F. Supp. 2d 917, 926 (S.D.
Ohio 2000) (Possibility that CO might have to perform strip search did not justify BFOQ) (Ex. G).

Equally important, Deputy Director Manns testified that there was no need for a BFOQ designation
for this position.>!

4. Health Care Officer

Health Care Officers monitor prisoners in the clinic area and provide security for medical staff.*?
Health Care Officers do not perform strip searches and Warren is not aware of any strip search being
assigned in that area.’

The Health Care Officers’ area is a clinic, and there may be prisoners in a state of undress as they
are treated.’* However, curtains and doors are present to protect prisoners’ privacy and Warren admits a
“knock-and-announce” policy would alleviate the possibility of seeing prisoners in a state of undress.>
Plaintiff worked as a Health Care Officer, and, during those times, female prisoners were always examined
by a health care professional in a private room.® The mere possibility of seeing a prisoner of the opposite
sex in a state of undress is insufficient to justify gender discrimination. Rucker, supra (Ex. G).

Warren indicated that patdown searches are required because of the presence of dangerous medical

equipment in the clinic.’’ She stated that calling a female officer to conduct them would be “very

inefficient.” However, those claims are belied by the successful and longstanding practice of “team

30 Ex. C: Warren 176-181

31 Ex. 8: Manns at 45

32 Ex. D: Evans 99-100

3 Ex. C: Warren 153

34 Ex. C: Warren 157-158; Ex. D: Evans 100

35 Ex. C: Warren 157-158; Ex. 29: Plaintiff’s Affidavit
36 Ex. 29: Plaintiff’s Affidavit

37 Ex. C: Warren 159-161
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searches” using a male and female officer and the possibility of calling a female officer other than the
Infirmary Officer.

Finally, Deputy Director Manns testified that, in his experience, the position would not require a
BFOQ designation®® and MDOC recently withdrew the designation.*

S. Property Room Officer

Property Room Officers are custodians of prisoner property, process orders for prisoner clothing
and monitor the property room.*® Warren admits that Property Room Officers do not conduct strip searches
and should never see female prisoners in a state of undress.*!

Warren and Evans testified that the position is a gender BFOQ position because it could place
male officers in a one-on-one situation with female prisoners and because of the need for shakedowns.*?
Property room officers are usually assisted by a prisoner worker who must be shaken down at the end of
their assignment.*> However, the “team approach” allows for shakedowns of female prisoners when there
is a male Property Room Officer. Moreover, the “one-on-one situation” not an issue because there are
cameras that record all occurrences in the Property Room area and it can be observed by the Electronic
Monitoring Officer in real time.*

Note also that MDOC recently withdrew the designation.*3

6. School Officer

School Officers are responsible for prisoners in the vocational education and school areas.*¢
Warren testified the School Officer position is a gender BFOQ position because of the need for

shakedowns and the “open” bathroom area obscured only by a low cement wall.*’ She also testified that

3 Ex. 8: Manns at 51

39 MDOC Brief At 18

40 Ex. D: Evans 114-115, 116

41 Ex, C: Warren 183, 187

42 Ex. C: Warren 184-186; Ex. D: Evans 114-115

4 Ex. D: Evans 116-117, 118-119

44 Ex. C: Warren 196-199

45 Ex. 28: 03-22-16 Lopez Letter; MDOC Brief at 18
46 Ex. C: Warren 188-189

47 Ex. D: Evans 120; Ex. C: Warren 188
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the need to call a female officer for patdowns would disrupt the WHYV schedule.*® However, at one point
in time during Warren’s tenure, the position was staffed with a male and a female officer and there were
never any problems regarding patdowns.*’

Further, the bathroom wall still prevents a corrections officer from seeing prisoners in a state of
undress in the bathroom and Warren admits there is no reason to see female prisoners in a state of undress
in the school area.>® Warren admits that strip searches are not performed in the school except in emergency
situations.”!

Equally important, Deputy Director Manns has testified that the BFOQ designation is unnecessary

for this position’? and MDOC recently withdrew the designation.>

7. Off-Site Hospital Officer

Offsite hospital officers provide custodial supervision for prisoners receiving medical treatment at
local hospitals.’* It is a gender BFOQ position because prisoners can be in a state of undress during
medical procedures, while using the rest room or being bathed in bed.>> The Off-Site Hospital Officers
must observe the prisoner at all times, keeping “basic visual contact.”*® However, two corrections officers
are assigned to a prisoner for an off-site hospital visit.’” Evans assumes that if there is a male officer and
a female officer assigned, the female officer can maintain visual contact while the female is in a state of

undress.*8 Finally, proving that the BFOQ designation is not genuine, MDOC withdrew it in March 2016.%

48 Ex. C: Warren 192
49 Ex. C: Warren 189-190, 193
50 Ex, D: Evans 123; Ex. C: Warren 188
Sl Ex. C: Warren 187-188
52 Ex. 8: Manns at 53-54 -
33 Ex. 28: 03-22-16 Lopez Letter; MDOC Brief at 18
4 Ex. C: Warren 203
35 Ex. C: Warren 203-204
56 Ex. D: Evans 125-126
57T Ex. D: Evans 127
58 Ex. D: Evans 128
% MDOC Brief at 18
10
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8. Gate Control Officer

Gate Control Officers monitor the front gate, and Evans testified the position was designated as a
BFOQ position because of the need for shakedowns of prisoners and visitors.5® Yet the only time a Gate
Control Officer would conduct a strip search is if the “shakedown officer” was assigned to perform another
duty and was not available.®! Again, the “team search” policy obviates the need for a female Gate Control
Officer, especially given that a second officer is assigned to the Gate during shift change or high traffic
times.%? Deputy Director Manns agrees that a gender BFOQ is unnecessary for this position.5> MDOC
withdrew the BFOQ designation in March 2016.%

9. Gym Officer

The Gym Officer supervises prisoners during their leisure time activity in the gym area.®® It was
designated a gender BFOQ position because of the need for shakedowns and because of the need for
female prisoners to use the bathroom.

However, Gym Officers do not conduct strip searches unless they are called away from their
assignment at the gym to do a strip search in the designated strip search areas.®’” They would do
shakedowns of prisoners,®® but, again, the “team search” policy applies to the position.

Further, prisoners are not supposed to be in a state of undress outside of the bathroom stalls of the
gym bathroom.® Warren admitted that there is no reason the “knock-and-announce” policy could not be
used if a male Gym Officer needed to access the bathroom in an emergency.”® Note also that there are no

showers in the gym area and the prisoners do not change clothes there.”!

% Ex, C: Warren 122-123; Ex. D: Evans 84-85

61 Ex, C: Warren 124

62 Ex. D: Evans 84-85

3 Ex, 8: Manns at 48-49

64 MDOC Briefat 18

65 Ex. D: Evans 91

6 Ex. D: Evans 93

67 Ex. C: Warren 132, 140

%8 Ex. C: Warren 132, 134-135

% Ex. C: Warren 134; Ex. D: Evans 104

70 Ex. C: Warren 139

71 Ex. C: Warren 132-133; Ex. D: Evans 103-104
11
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Equally important, Deputy Director Manns has testified that the BFOQ designation is
unnecessary’? for this position and MDOC recently withdrew the designation.”

10.  Electronic Monitoring Officer

Electronic Monitoring Officers monitor cameras placed throughout the facility.” This assignment
takes place in “a very closed restricted area in which you don’t have prisoner contact.”” There is no
requirement that the Electronic Monitoring Officer conduct strip searches.”

Cameras do not provide views of restrooms or the showers.”” According to Evans, cameras are
only pointed into cells when prisoners are in observation cells for suicide or self-injurious behavior, and
Warren testified that those cells do contain toilets.”® However, two to three officers staff the control center
where the cameras are monitored, including a Count Officer, and thus only one of those officers would
need to be female due to the observation cell cameras.

11. Industries Officer

The Industries Officer, which no longer exists, supervised prisoners who worked in the sewing or
dental factories.”” The position was designated as a gender BFOQ position because of the need for
shakedowns of female prisoners, particularly because of the possibility of a prisoner stealing dangerous
tools.®? This assignment did not require the conducting of strip searches, and Warren is unaware of any
81

strip searches being generated from the area.

MDOC withdrew the BFOQ from this position in March 2016.%?

2 Ex. 8: Manns at 49-50
73 Ex. 28: 03-22-16 Lopez Letter; MDOC Brief at 18

4 Ex. D: Evans 95

5 Ex. C: Warren 143

76 Ex. C: Warren 149-150

7 Ex. C: Warren 147-149. Warren testified the shower entranceways are visible,
8 Ex. D: Evans 95-97; Ex. C: Warren 146

? Ex. C: Warren 163-164, 167

80 Ex. D: Evans 106-107, Ex. C: Warren 162

81 Ex. C: Warren 162
82 MDOC Brief at 18
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12. Upshot

When Warren’s and Evans’ post hoc rationalizations are discarded the only thing left are the
Affidavits of Lieutenant Deborah Eckerly and Captain Robert Finch which constitute direct evidence that
MDOC inserted the search (strip and shakedown) requirement to justify BFOQ designation. Not
coincidentally, every job description at issue here (see MDOC Ex. 16) contains such a requirement.

B. MDOC’s Mysterious Decision-Making

MDOC’s decision-making process is important for several reasons. It determines if (1) MDOC’s
judgment in implementing the BFOQs is entitled to deference and (2) MDOC has established its BFOQ
affirmative defense by a preponderance of the evidence by showing that it engaged in a reasoned process.
MDOC has provided no competent evidence of any decision-making process, except perhaps that its staff
“_.. met and conferred regarding the staffing plans and required positions™®® Who are these mystery staff
members? MDOC cannot tell us. We know they did not include Warren or Evans.

MDOC claims that it engaged in a reasoned decision-making process based on the testimony of a
Warden Warren and Deputy Warden Evans who admit they played no part in the discriminatory
decisions® and a host of other employees that can remember virtually nothing about that process.?’

Warren cannot testify as to the process because she had no role in it:

Q. Okay. I’m going to ask you just a few question about that. Were you the individual
responsible for designating these positions that we discussed today as BFOQ?

A. No, I was not.

. Did you participate in any work group relating to designating these positions
BFOQ?

A. No, I was not.

')

* * *

2

So the BFOQ designations were made before you arrived at the facility?
A. That’s correct.’S (emphasis added)

8 MDOC Briefat 6, 16
8 Ex. 2: Warren at 207-208
85 See infra
8 Ex. 2: Warren at 207-208
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Evans similarly played no role:
Q. Now during the process, the conversion process did you play any role in

determining what positions would be considered BFOQ female only when the
facility became all female?

A. 1did not.

Q. Did you consult with Warden Warren about what positions would be considered
BFOQ female only?

A. 1 did not.?’ (emphasis added)

Bruce Curtis, identified by Warren as having participated in the BFOQ-designation decisions,
testified to his role:

Q. Okay. Did you have a role in selecting which positions at the Women Huron
Valley Prison when it was all women were to be designated BFOQs?

A. 1did not.®® (emphasis added)

Deputy Director Straub knows little more than Curtis.®

Deputy Director Gary Manns who signed the August 2, 2000 and March 27, 2009 letters to Civil
Service requesting approval for the MDOC “BFOQ-female only” designations could not even remember
signing the 2009 letter: “Quite honestly, I didn't even remember I wrote this letter, but it looks like to
expand the BFOQs in areas that we felt needed to have female-only staff,”*

There are no competent witnesses or documentation regarding the information or experience
considered in making the designations.’’ However, statements by the WHV Warden (Warren) and Deputy
Warden (Evans) confirm that MDOC administrators were unconcerned with making reasoned decisions
about BFOQs or considering gender neutral alternatives to “BFOQ-female only” positions. Their only

concern was ridding WHYV of male COs.

87 Ex. 12: Evans at 19. See generally 19-22.
8 Ex. 9: Curtis at 20-21,
8 Ex. 13: Straub at 21-22, 32.
% Ex. 8: Manns at 34-35,
9! MDOC also provided no substantive evidence in its written discovery responses despite direct inquiry. See Ex. 10:
Response to Requests to Admit, Ex. 24: Response to Affirmative Defense Interrogatories and Ex. 26: Response to 10-06-11
Interrogatories.
14
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C. No Consideration of Gender Neutral Alternatives

Even weaker are MDOC’s proofs regarding its duty to consider reasonable alternatives to gender
discrimination. It claims that the “Team Approach” to searches is impractical based on Warren’s and
Evans’ inadmissible after-the-fact testimony. Their 2012 testimony, three years after the fact in 2009, is
irrelevant. What matters is what MDOC considered in 2009 before implementing the discriminatory
BFOQ:s.

Even if the after-the-fact Warren and Evans’ testimony is admissible, it is flatly contradicted by:

1. Deputy Director Manns’ testimony;”?

2. The affidavits of Plaintiff,”® male and female COs,”* a captain®™ and a female
lieutenant;’®

97

Their own testimonial admissions;”’ and

4. Tts withdrawal in March 2016 all but the Rover and Electronic Monitor BFOQs,
MDOC Brief at 18, n. 2.

Finally, MDOC has presented no evidence, even after-the-fact evidence, that cameras did not, or
would not have, alleviated BFOQs for the one position, property room, entailing one-on-one contact with
inmates. Such technology has been available since WHV opened in 2009 and before.”® Warren herself
acknowledges that MDOC had 1,400 cameras in place in 2012.% MDOC implicitly admitted that cameras
have been reasonable alternatives to BFOQs when it withdrew most of the BFOQs via Lopez’s March 22,
2016 letter to Civil Service.!%

MDOC now claims, for the first time, that camera technology only became available to it in 2016
and that it was not feasible earlier. MDOC can cite no admissible evidence in support of this proposition,

only Lopez’s hearsay letter. This shortfall in proofs is fatal to MDOC’s claim that it considered

92 Ex. 8: Manns at 44-45, 49-51, 54-55
93 Ex. 29: Plaintiff’s Affidavit
94 Ex. 5: Search Affidavits
% Ex. 16: Finch Affidavit
% Ex. 15: Eckerly Affidavit
%7 See Section I1, A, pp. 6-15, supra
% Ex. B: Affidavits re: cameras.
99 Ex. 2: Warren at 207-208
100 Ex, 28: Lopez letter
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alternatives. MDOC, not Plaintiff, has the burden of proof. The only proof'is that 1,400 cameras have been
feasible since before 2009. See Ex. B: Affidavits re: Cameras.

The truth is MDOC never considered reasonable alternatives. HR Director Tony Lopez confirmed
this:

Q. All right. So — and I just want to make this clear for the records. So I think the
positions are the industries officer, health care infirmary officer, electronic monitor
officer, yard control officer, gym officer, which we’ll get to next, food service
officer, gate control officer, inpatient/RTP medical aide, inpatient/RTP medical
unit officer, school officer, rover officer, property room officer, off sight hospital
officer and intake officer, you’re not aware of an analysis being done to determine
whether there was a reasonable alternative to BFOQ’ing those positions, true?

A. I’m not familiar with any specific study. I would say yes to that.

Q. You would say true to that, actually?

A. To my statement.

Q. Right. Well, I asked you whether that was true or not. 4s far as you know, there
was no analysis done to determine whether there was a reasonable alternative to
BFOQ’ing the positions 1 just listed, true?

A.  Yea, ’m not familiar with any analysis.'”' (emphasis added)

II. Argument
A. Actual Evidence of Justification Lacking

When creating gender classifications the law requires the employer to prove the legality of the
decision-makers’ actual justifications for the classifications; post hoc, or after-the-fact, rationalizations
are inadequate. U.S. v. Virginia, 518 U.S. 515, 532-533 (1996); Haight v. Thompson, supra; Communities
for Equity, supra; and Rucker v. City of Kettering Ohio, supra.

MDOC has produced no evidence of its justification because (1) Warren and Evans played no role
in creating the initial BFOQ positions and Curtis and Straub could provide no information about the

process and (2) its discovery responses provide no substantive information.

101 Ex. 14: Lopez Dep. pp. 32-33
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B. No Basis in Fact to Believe that BFOQs Essential to MDOC’s Mission Requires
Summary Disposition of MDOC’s BFOQ Affirmative Defense

With no admissible evidence to justify its discriminatory BFOQs, MDOC is left to shoehorn this
case into the mold of the housing unit cases where the justification, rampant sexual abuse, was well
documented. This case does not fit that mold.

Rampant sexual abuse was the impetus for BFOQs in Everson, 391 F.3d at 751 and Teamster
Local No. 117 v. Washington Dep’t of Corrections, 789 F.3d 979, 983-984 (9" Cir. 2015). Here is what
rampant sexual abuse looks like:

Teamsters: 46 substantiated instances of misconduct by male COs in 2.5 years (18.4/yr). Id. at
983

Everson: 208 allegations against male COs in 6 years (35/yr) of which 58 (10/yr) were
sustained. Id. at 741-742.

Here is what rampant sexual abuse does not look like:

WHV: 12 allegations of misconduct (4/yr) in three years (2006-2008) of which none were
sustained.!%

Moreover, Everson and Teamsters involved primarily housing unit type positions. Everson, supra
at 745-746. Teamsters involved 18 housing unit positions, id. at 992, 32 relief positions in which COs
substituted for positions in housing already designated for women only, id. at 994, three programs and
activities positions, id. at 993 and six work crew positions, id. Thus, Everson and Teamsters are inapposite.

C. Lack of Decision-Making Process Proofs — Reasoned or Otherwise — Requires
Summary Disposition of MDOC’s BFOQ Affirmative Defense

MDOC points to its 1999 decision-making process in adopting the 2000 BFOQs for housing units
at 3 now closed prisons. It has produced no evidence that it engaged in any process before implementing
the 2009 BFOQs.

MDOC’s knee-jerk reaction is not reasoned decision-making, but the kind of capricious decision-
making that precludes any kind of deference. Everson, supra at 751. MDOC’s knee-jerk reaction is a far

cry from the processes described in Everson, 391 F.3d at 751-752 or Teamsters, 789 F.3d at 983-984. The

102 See Ex. A: Sex Abuse Statistics Chart
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non-existent process falls far short of the process found deficient in Ambat v. City and County of San

Francisco, 757 F.3d 1017, 1026-1027 (9" Cir. 2014).

Plaintiff is entitled to partial summary disposition on this basis alone.

D.

A.

Enough said.

E.

Failure to Consider Gender Neutral Alternatives to BFOQs Requires Summary
Disposition of MDOC’s BFOQ Affirmative Defense

... you’re not aware of an analysis being done to determine whether there was a
reasonable alternative to BFOQ’ing those positions, true:

I’m not familiar with any specific study. I would say yes to that.

Right. Well, I asked you whether that was true or not. As far as you know, there
was no analysis done to determine whether there was a reasonable alternative to
BFOQ’ing the positions 1 just listed, true?

Yea, I’m not familiar with any analysis.!®> (emphasis added)

Judge Boonstra’s Opinion in Buckner v. MDOC

MDOC relies on Judge Boonstra’s opinion in Buckner v. MDOC granting MDOC’s motion for

summary disposition. That reliance is misplaced.

This Court properly denied the exact same motion 2.5 years earlier.!* With all due respect to Judge

Boonstra, his October 2016 opinion is rife with significant, case determinative errors. They include, but

are not limited to:

1.

He failed to consider direct evidence of MDOC officials’ intent to rid WHYV of all male
COs and how that intent created an issue of fact as to whether gender bias, or privacy and
security interests, motivated their adoption of the BFOQs;

He rejected the notion that the BFOQs and MDOC’s campaign to rid WHV of male COs
could have been a knee-jerk reaction to the class action verdicts even though:

a. The BFOQs followed closely on the heels of the verdicts; and
b. The verdicts were based on sex abuse occurring between 1991 and 1999;

He badly misinterpreted sex abuse statistics that can be read only one way — there was no
problem of sexual abuse by male COs at WHV;

103 Ex. 14: Lopez Dep. pp. 32-33
194 Ex. F: Buckner v. MDOC, April 24, 2014 Order Denying Summary Disposition
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4. He determined that Deputy Director Manns’ admissions that most of the BFOQ
designations were unnecessary were inadmissible by weighing evidence in a fashion that
ignored positive evidence for Plaintiff and overstated positive evidence for MDOC;!%

5. He credited the helpful after-the-fact testimony of Warren and Evans contrary to U.S. v.
Virginia, supra and ignored their admissions which benefited Plaintiff;'%

6. He failed to consider whether Plaintiff’s affidavits flatly contradicting Warren and Evans
created issues of fact on the feasibility of the Team Work division of labor approach to
searches;

7. He assumed, with no evidentiary support, that MDOC did not have access to camera
technology until 2016 based on the unsworn statements in Lopez’s 03-22-16 letter;

8. He treated Everson “as a blanket future authorization for the MDOC to proscribe males
from filling positions at its female prisons.” Reese v. MDOC, 2009 WL 799173 *4 (E.D.
Mich.) (Duggan) (Ex. G); and

9. He minimized the ruse of inserting search requirements into job descriptions to justify
BFOQs by ignoring direct evidence of same (See Ex. 15: Eckerly Affidavit and Ex. 16:
Finch Affidavit).

Judge Boonstra, who should have at least conducted a bench trial (he was the trier of fact under
the Amended Court of Claims Act), jumped the gun and improperly dismissed the case.

F. This Court’s Buckner Ruling

This Court should enter partial summary disposition for this plaintiff because it has before it, for
the first time:

1. Undisputed evidence that there has never been a problem of sex abuse, rampant or
otherwise, at WHYV (the fact that MDOC misconstrues that evidence is immaterial);

2. Undisputed evidence that neither Warren nor Evans participated in developing the instant
BFOQs and MDOC has failed to identify witnesses or documents to describe its decision-
making process;

Authority for excluding MDOC officials” post hoc testimony; and
4, Mr. Lopez’s admission that MDOC did not consider gender neutral alternatives to the
BFOQs.

Any of these reasons, alone or together, require partial summary disposition for Plaintiff.

195 Judge Boonstra incorrectly determined that Deputy Director Manns’ testimony lacked foundation and was therefore
inadmissible because Manns testified that others had more information than him regarding these positions. However, Manns
was a deputy director and MDOC identified Manns as a person “involved in requesting permission from the Civil Service
Commission to designate positions gender based BFOQ positions.” Moreover, Manns did the research to justify the 2000
housing unit BFOQs which were upheld in Everson (Ex. E: Manns at 10). Deputy Director Manns was competent to testify
that the 2009 BFOQ were bogus.
106 See Section 11, A, pp. 6-12, supra

19

Resp to Defs SD mot 2017.docx



IV. Conclusion
MDOC wanted all males out of WHV based on the notion that they could not conduct themselves in

a decent and professional manner. This outrageous gender stereotyping is a slap in the face to every male CO
at WHV. Equally offensive are the contrived excuses offered up by MDOC in response to this suit.
This Court should recognize MDOC’s made up post hoc explanations for what they are — pretext —

and deny MDOC’s motion.

Respectfully submitted,

LENHOFF

LAYW OFFICE OF GLEN N.
- /"/

JL

By: Jamey K. Fett (P39461) “By: Glen N. Lenhoff (P32410)

805 E. Main St. 328 S. Saginaw St. F1. 8, North Bldg.
Pinckney, MI 48169 Flint, MI 18502-1923

734-954-0100 810-235-5660

Co-Counsel for Plaintiff Co-Counsel for Plaintiff

Dated: September 21, 2017

Affidavit of Mailing
The undersigned certifies that a copy of the foregoing instrument was served upon the attorneys of record of all parties
to the above cause via email and by mailing the same to them at their respective business addresses as directed by the
pleadings and records herein, with postage fully prepaid thereon on the date indicated.
I DECLARE THAT THE STATEMENTS ABOVE ARE TRUE TO THE BEST OWY INFORMATION, KNOWLEDGE

AND BELIEF. = / o, Z/:,f‘ ,Zﬂé{“'

Maureen K. Proffitt €
Dated: September 21, 2017
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Exhibit List

Chart showing incidence of sexual misconduct and supporting MDOC 05-08-13 Interrogatory
Answers

Camera Affidavits

>

Warren Deposition Excerpts

Evans Deposition Excerpts

Manns Deposition excerpt

Buckner v. MDOC April 24, 2014 Order Denying Defendant’s Motion for Summary Disposition

Reese v. MDOC, 2009 WL 799173, *3 (E.D. Mich.) (Duggan) and Rucker v. City of Kettering,
84 F. Supp. 2d 917, 926 (S.D. Ohio 2000)

H. Newberg on Class Actions, § 2.17, 5" ed 2011, pp. 140-145

6 mEY oW
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Allegations of Sexual Harassment, Sexual Misconduct and Overfamillarity Toward Women Prisoners Made
Agalnst Correctlons Officers

January 2004 through May 2013

TR " YT T T E
SM MF ° 8 10 1 6 5. 1 2 1 0 0 34
SM F/F 0 3 0 0 1 1 2 2 0 [ 9
SH M/F 15 6 10 5 5 5 1 0 2 1 50
SH F/F 19 13 20 19 23 12 4 1 0 0 111
Dverfamiliar M/F 4 2 2 3 1 0 2 0 1 0 15
Overfamillar FIF . 3 6 4 2 3 2 7 1 4 2 34
TOTAL 49 40 37 35 38 21 18 5 7 3 253

dingsl it ; (04512 5 | : A
SM M/F

Sustained 0 .0 0 0 0, 0 0 0 0 0 0
_Not Sustained 3 5 0 1 1 0 0 1 0 0 1"
Unfounded 13 5 1 5 4 1 2 0 0 0 23
SM FIF

Sustained 0 0 0 0 0 0 0 0 0 0 0
Not Sustained"* RY 0 0 0 0 1 0 0 0] 0 1

Unfounded 0 3 0 0 1 0 2 2 0 0 8
SH M/F )

Sustained 0 0 0 0 0 0 0 0 0 0 0
Not Sustained 10 5 8 2 4 4 0 0 2 0 35
Unfounded 5 1 2 3 1 1 1 0 0 1 15
SH FIF . )
Sustained 2 0 2 1 4 0 0 0 0 0 9
Not Sustained 13 7 9 11 11 4 2 1 0 0 58
Unfounded 4 6 2] 7 8 8 2 0 0 0 4
Overfamilfar M/F
Sustained 1 1. 1 1 0 0 2 0 1 0 - 7
Not Sustained 1 1 0 2 0 0 0 0 0 0 4
Unfounded 2 0 1 0 1 c 0 0 0 0 4
Qverfamiliar F/F
Sustalned 1 3 0 0 2 0 2 1 4 1 14
Not Sustained 2 3 3 0 |- 0 o | 1 .o [ o0 [ 0o | o
“Unfounded | 0 0 1 ‘2 1 2 4 0 0 1 1
TOTAL 49 40 37 35 38 21 18 5 7 2 252
' (1 open)

Facilities incdlude: Western Wayne, Robert Scoff, Huron Valisy Complex-Women, Camps Brighton, White Lake & Valey, Speclal Altemative Incarceration

NOTE: Overfamillarity Includes any overly familtar conduct/contact with prisoners or thelr f'amlnes, not necessarityof a sexual nature.

SM = Sexual Misconduct
SH = Sexual Harassment

as of May 31, 2013
007271




STATE OF MICHIGAN
WASHTENAW COUNTY CIRCUIT COURT

TOM NOWACKI,

Plaintiff, Case No. 11-852-CD
v Hon. David S. Swartz

STATE OF MICHIGAN DEPARTMENT OF

CORRECTIONS,

Defendant.
James K. Fett (P39461) Jeanmarie Miller (P44446)
FETT & FIELDS, P.C. Assistant Attorney General
805 E. Main St. P.O. Box 30736
Pinckney, MI 48169 Lansing, Michigan 48909
734-954-0100/734-954-0762-fax 517-373-6434/517-373-2454-fax
Counsel for Plaintiff Attorney for Defendant

Glen N. Lenhoff (P32610)

Law Office of Glen N. Lenhoff
324 S. Saginaw St., Ste. 8100
Flint, MI 48502
810-235-5660/810-235-5641-fax
Co-Counsel for Plaintiff

AFFIDAVIT OF MR. SCOTT KEMMER
I, Scott Kemmer, after being duly deposed and sworn, states as follows;
1. I have been employed by the Michigan Department of Corrections since 1995.

2 I have been assigned to the Women’s Huron Valley (“WHV”) facility since 2004.

8n I currently work as a yard control office and have been in that position since
approximately 2005.
4. Cameras were in widespread use prior to the establishment of BFOQ positions at

WHV.
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5. I have personal knowledge of the facts stated in this affidavit and can competently

testify thereto.

Dated:

L]t 007

Subscribed and sworn to before

me this /& day of Sp pdem be— ,2017.

YA L

Notary P
A wee S County, % “o
My Commission Expires: _//-27-2(
Acting in the County of Lcca<,

SAActive Cases\WHV\Plaintiff & Courl Pleadings\Kemmer alf 2017-Septdoex

%W

Scott Kemmer

b et

2. \ MICHAEL QUICK
* Notary Public, State of Ohio
i My Commission Expires
November 27, 2021
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STATE OF MICHIGAN
WASHTENAW COUNTY CIRCUIT COURT

TOM NOWACK]I,

Plaintiff, Case No. 11-852-CD
v Hon. David S. Swartz
STATE OF MICHIGAN DEPARTMENT OF
CORRECTIONS,

Defendant. 3
James K. Fett (P39461) Jeanmarie Miller (P44446)
FETT & FIELDS, P.C. Assistant Attorney General
805 E. Main St. P.O. Box 30736
Pinckney, MI 48169 Lansing, Michigan 48909
734-954-0100/734-954-0762-fax 517-373-6434/517-373-2454-fax
Counsel for Plaintiff Attomey for Defendant

Glen N. Lenhoff (P32610)

Law Office of Glen N. Lenhoff
324 S. Saginaw St., Ste. 8100
Flint, MI 48502
810-235-5660/810-235-5641 -fax
Co-Counsel for Plaintiff

AFFIDAVIT OF MR. STEVE McKINNEY

I, Steve McKinney, after being duly deposed and sworn, states as follows;

1. My name is Steve McKinney. I have been employed by the Michigan Department of
Corrections for almost 25 years.

2. My current position is that of Corrections Officer. My assignment is mainly yard
control but I also work the “bubble” and visiting room.

3. I have been assigned to the Women’s Huron Valley Correctional Facility (“WHV™)
since September 2009.

4. The vast majority of cameras presently in place at WHV were in place when I

arrived at the facility in 2009.

C\L Ack| M i \INetCacliEV L RL12S(WMcKinney AT 2017-Scpt docx 1



Sep 20 17 10:18a Default User 1-248-634-0530 p.2

5. I bave personal knowledge to the facts set out in this Affidavit and can testify
competently thereto.

Z /P~ 17 Ky /WQ

Steve McKinney

Dated:

Subscribed and sworn to before

methis I day of 2007t 2017,

%L«M&(C}W’L’“”

BAA HookR , Notary Public
LW WNGsTen  County, Michigan
My Comission Expires: _|D~{&-20\9
Acting in the County of LA\V{NGSToN
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STATE OF MICHIGAN
WASHTENAW COUNTY CIRCUIT COURT

TOM NOWACKI,

Plaintiff, Case No. 11-852-CD
v Hon. David S. Swartz

STATE OF MICHIGAN DEPARTMENT OF

CORRECTIONS,
Defendant.

James K. Fett (P39461) Jeanmarie Miller (P44446)
FETT & FIELDS, P.C. Assistant Attorney General
805 E. Main St. P.O. Box 30736
Pinckney, MI 48169 Lansing, Michigan 48909
734-954-0100/734-954-0762-fax 517-373-6434/517-373-2454-fax
Counsel for Plaintiff Attorney for Defendant

Glen N. Lenhoff (P32610)

Law Office of Glen N. Lenhoff
324 S. Saginaw St., Ste. 8100
Flint, MI 48502
810-235-5660/810-235-5641-fax
Co-Counsel for Plaintiff

AFFIDAVIT OF MR. ROBERT ROBBINS

I, Robert Robbins, after being duly deposed and sworn, states as follows;

1. I have been employed by the Michigan Department of Corrections since May 3, 1998.

2. I started my law enforcement career at the Huron Valley Men’s facility from May of
1998 until the Michigan Department of Corrections converted it into the Women’s Huron Valley
(“WHV?) facility in June 2009.

3. [ am currently still employed at WHYV.

4. The vast majority of cameras presently in place at WHV were in place when the
facility was converted to a women’s prison in 2009, including those in the field house, programs

building and food service.
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Sr These cameras are viewed and watched inside of our control center on a daily
monitored system.

6. In the past few years there have been no recent installation of cameras excluding the
maintenance area.

7. I have personal knowledge of the facts stated in this affidavit and can competently

testify thereto.

4
Dated: Qjeﬁ Tfmé(& /5—, OZD / 7 Robert Robbins

Subscribed and sworn t; ’}:fore
me this 75  day of bz /,

2 2
obew \/ ¢ pbloia s QV/ 7
# 2070ECS 5 7 Al , Notary Public (747724 4/ i /-/ yf'fﬁ:/ b

K/ﬂ&//ﬁmw County, M1ch1gan
My Commission Expires: .2/~ Hroz / 4
Acting in the County of WJZ}, N L)L
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NOWACKI! v, STATE OF MICHIGAN DEPO. MILLICENT WARREN

TAKEN: 10-16-12

~ ]

l

STATE OF MICHIGAN
IN THE CIRCUIT COURT FOR THE COUNTY OF WASHTENAW
CIVIL DIVISION

TOM NOWACKI, et al,

Plaintiffs,
Case No. 11-852-CD
-v-
HON. ARCHIE C. BROWN
STATE OF MICHIGAN DEPARTMENT OF
CORRECTIONS,

Defendant.

The Deposition of MILLICENT D. WARREN, taken
before Timothy J. Boroski, RPR/CSR-2378 and Notary Public in
and for the County of Clinton, State of Michigan, at the
Women's Huron Valley Correctional Facility, 3201 Bemis Road,
Ypsilanti, Michigan, on Tuesday, October 16, 2012, commencing

at or about 8:40 a.m.

APPEARANCES:

Law Office of Glen N. Lenhoff

BY: ROBERT D. KENT-BRYANT, ESQ., (P40806)
328 South Saginaw Street

8th Floor, North Building

Flint, Michigan 48502

810.235.5660

Co-Counsel appearing on behalf of plaintiffs,

Page 1

Ripka, Boroski & Associates, LLC

(800)542-4531/(810)234-7785/Fax(810)234-0660

email: rba@ripksboroski.net

Firm Registration No. 008139



NOWACKI v. STATE OF MICHIGAN DEPO. MILLICENT WARREN

female prisoner, they were to be done by a staff member 1 25
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be BFOQ-female only?
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Page 46 Page 48
1 roles or job dascriptions. | have to deposs people. So 1 of the same gender.
2 the group of persons that met with regard to transitlon 2 Q Now--okay. | wantto make a dlstinctlon between why
3 of Huron Velley, who were those paople, specifically? 3 tha determination was made and the process by which the
4 A |can't giva you all the names. 4 determination was made; okay? So you have given me the
5 Q Okay. Whocan you give me? 5 why and you started on the process.
6 A Iflcan have leeway to describe what | understand? | 6 So the reason that you're saying thal the food
7 Q Sure, 7 service officar position became BFOQ-female only was
8 A When |l was asked to come here, there ware already work 8 because of the search requirement of the position; true?
9 groups that had been established of staff working at 9 A Yes.
10 Women's Huron Valley, Camp Valley, Camp White Lake, Scott 10 @ Alrght. You mentioned the process for arriving at
11 Correctional Facllity and Men's Correctional Facllity. 11 these post arder assignments, right, through these work
12 They were ~ and people from central office, budget 12 groups and so forth. So In terms of a speclfic position,
13 people, psychological services staff. Because this was a 13 fike the food service officer pesition becoming
14 huge change In closlng one blg operation, moving out 14 deslgnated BFOQ-female only, what happens after those
15 mentally Ill man. So there were several work groups that 15 post order assignments are developed? | mean, does it go
16 were meeting. They developed post orders for 16 to Curtis ang Straub? What happens?
17 assignments. 17 A No. Each - each assigned as a.post order assignment and
18 Q Whatis a post order? 18 a book for each assignment Is created. So that that
19 A Postorders are specific Identifiad responsibliities for 19 assignment, If you're working it, | give you this book
20 assignments. Generally, they are custodlal asslgnments 20 and these are your Job dutles and the coples of the
21 for officers. 21 policies and operating procedures that you need to know
22 Q So each of these work groupe developed post order 22 to work this assignment.
23 assignmants? 23 Q Suchas food service officer?
24 A Work groups had diffsrent tasks. 24 A Suchas food service officer.
25 Q@ Okay | 25 Q Alright. Sothat's developed. And for a food service
Page 47| Page 49
1 A Some daveloped the operating procedures, which were based 1 officer in that book, there would have been a search
2 on department policy that sald, based on this pollcy, 2 requirement?
3 your facllity will do A, B, C, D and E. They developad 3 A Yes,
4 those, 4 Q Allright. Now, would that book have also Included
5 All of this pre-work occurred prior to my being 5 designating the position BFOQ only?
6 asked to come here, the composition of which 1 did not 6 A |can'teay without seelng a copy of the post order. 1
7 creato, | can't tell you all who was on there. | 7 don't belleve the post order says this assignment is BFOQ
8 attended some of those meetings. A lot of work and 8 only.
9 thought went Into this move that | was not privy to. The 9 Q Alnght.
10 warden at the ime who was assigned here, falrly I 10 A | belleve we list the varlous assignments. I don't -
11 abruptly, as | understood, had parsonal reasons -- j 11 belleve that Is defined in department policy.
12 Q Whowasthat? {12 Q Alrght. Sothe -- sows get this book, but It
13 A Susan Davis. 13 doesn't — let’s assume that it doesn't ~ this book doss
14 Q Okay. 14 not Include a BFOQ-ferale only designation. What happens
15 A =—toretire. 1 recalved a phone call, was asked to come 15 next then Lhat leads to a position such as food service
16 here and sald yes. 16 officer becoming BFOQ anly, female only?
17 Q Okay, Soyou've got the work groups. The work groups 17 A In developing -- you know, for that particular
18 work on these post order agsignments, among other things, 18 assignment, we would say what are the essential functions
19 Get me from that {0 @ speciflc delermination that food 19 of the asslgnment? In food service, will the officer
20 service officer at Huron Valley would be BFOQ-female 20 over have to do a search?
21 only? 21 Q Okay. Let me ~ and the only reason I'm Interrupting you
22 A [belleve! answered thet. The assignments were for 22 Is pronouns. | don't know necessarily who you're
23 custadial assignments, If the -- one of the esaentlal 23 refeming to. So thls book Is recelved by whom? Who
24 functions of that assignment was to conduct searchas of & | 24 gels this book to determine whether this position should
25
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/ '“Ll Page 66 Page 68
1 Q Alrght. Sothere ia ahifts at which people sat? 1 longer.
2 A Yes. 2 There are diffarent classifications of job
3 Q@ Alright. And how many shifts for each meal? 3 assignments for prisoners In food service. Some may be a
4 A [I'mgoing to pretend | know. 4 dishwasher. Some could be prep. Some could be cook.
5 Q Alrght 5 ‘There are varlous skllls that It would take to provide,
6 A If 'm a shift commander, | have a supervisor out there, 6 you know, food from the storage area, to prep It, to
7 And the supervisor will say, "Send housing unit A, B, C." 7 serve ll, to cook i, to put It on the serving line, to
8 Q Alrght 8 clean up, to do dishes.
9 A AndA, B, Cwill start walking over there. When A gets S Q Alrght
10 out of there, thay call for housing units D, E and F. 10 A Allof that.
11 Q Allright. 11 Q@ Butatany glven time there may be as many as 30
12 A Sothaey run a system where you keep your fines constantly 12 prisoners actuslly working food service; Is that true?
13 moving, that's a goal, so you never have a backup of 13 A Approximately.
14 people standing In line. And you don't have any empty 14 Q Allright. And at any given time, how many prigoners are
15 seate In there. It's a trick, 15 esling?
16 Q@ Okay. Andwho prepares the food? 16 A Wo have aflre safety code capacity. | didn't know this
17 A We call them food service stewards. 17 was going to be a quiz. | think 188. It could be more
18 Q Okay. 18 than that.
19 A There are food service supervisors and prisoner laborers. 19  Q Okay. Sothere may be as many as 188 people in the
20 Q And the stewards are -- ara they Depariment of 20 facllity; true?
21 Corractions employees or are they outside contractars? 21 A There could be more than that.
22 A They are Depariment of Corrections employses. 22 Q Alliright. Sols the 188 the limit for people eating?
23 Q Okay. Now, do they have a specific deslignation, llke E8 23 A Seating capacity.
24 or anything like that? 24  Q Allright. And atany given time, it may be near
25 A Yes. Those are pay codes. Clvil service -- all civll 25 capacity is what you're saying?
Page 67 Page 69
1 service employees have pay codes. | can't tell you 11 A Yes
2 specifically what thelr pay code ls. i 2 Q Alright. And how many -- other than the people
3 Q Alright 3 preparing the food, how many corractions officers are in
4 A There Is different levels. There Is the entry level and 4 food service when a mesl is being served, or asslgned
5 then there Is a more sklllad level and then there Is a 5 thare?
6 supervisor lavel and there Is a director level. 6 A The exact number Is determined by the ahift commander,
7 Q Arethey trained as corrections officers? 7  Q Okay.
8 A No. 8 A And If | could explain that. If the sergeant calls
9 Q And not trained as resident unit officers or -- 9 houalng Unit A, there Is a housing Unit A rover who wiil
10 A Correct. 10 escort the prisoners and go to the chow line with the
11 Q Allright. And for any given meal, how many prisoner 11 prisoner In addition to the officers who are already
12 laborers are there? 12 asslgned to food service.
13 A I'mgolng to say 30. 13 Q Allright. Sothere may be rovers there that are
14 Q Okay. . 14 assigned to the -- any particular housing unit?
15 A ldon't mean to sound bad, but | hava people that do 15 A Corract.
16 that. | can’t tell you how many are assigned to each 16  Q Andthen there is the indlviduals that are assigned to
17 shift. 17 food service; true?
18 Q Solet's just say it's approximately 30. Are they there 18 A Correct.
19 for the whole meal or does the number of prisoners that 19  Q Are those the food service officers?
20 are working In food service change over the course of any 20 A Yes.
21 given meal? [ 21 Q@ Allright. How many of them are there at any given time
22 A They have what { would call shifts. 22 during a meal?
23 Q Okay. So prisoners will work the a.m. shift, the p.m., |23 A Ibelleve two. | could be wrong.
24 shift. Some prisoners may be called in as extras if they g 24 Q@ Okay. And is that true -- | assume meals aren't golng on
125 are having backups on the meal or the prep is taking |25 conetantly; Is that true?
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TAKEN: 10-16-12

25
L

19
- L Page 70 Page 72
. ) 1 They go on for long periods of tima. 1 why there might not need to be searches. It just seems
2 Almost constantty. 2 that applles more to patdowns than strip searches or do
3 It seema Hka It's all day. 3 you disagres?
4 By the time you're done with breakfast, It's time for 4 I'm sorry?
5 lunch? 5 With regard to food service, it sounded like what you
6 Yeah, they start prepping. You know, we have a time 6 told me would apply more to an increased need for
7 where we do count and those kinds of things. It Is - 7 patdowns rather than an increased need for strip searches
8 you know, there are down times. But thera Is | 8 over other paris of the facllity; do you agree with that
9 specifically 8 moeal, & meal and a meal. So the activity | 9 or disagree?
10 results -- [10 Nelther. | bellevae the assignment has potential for a
11 All right. . 11 raquest for strip search, which alwaye starts, generally,
12 -- around -- It may take a couple hours to have that |12 with a pat search.
13 accomplished. Because we do It custody level. 13 Ckay.
14 All right. And thare are typically two food service 14 If there Is a suspiclon that a particular prisoner has
15 officars. Those are -- those positions are BFOQ-female 15 contraband.
16 only? 16 Okay.
17 | belleve so. 17 And so a pat eearch Is done within the aumthority and
18 Allright. And the reason that they are BFOQ-female only 18 deacision making of each individual corrections officer,
19 Is what? 19 if they don't find anything on a pat search, they may
20 Two. One s the etrips -- the search requirement. And, 20 call for authorization for a strip search, bacause they
21 secondly, there are bathrooms there where women go. And 21 have a etrong sense through their observation skllis that
22 It may require a female offlcer to go in the area to 22 thia prisoner may have secreted contraband.
23 ensure there s one prisonar In each stall instead of 23 All right. Lat's talk about -- so someone makes a
24 muitiple. 24 request for authorization for a strip search &t Huron
25 Qkay. Any other reasons? 25 Valley. So you just have a food service officer do it.
) Page 71 Page 73
1 Food service Is an assignment, historically, that Incurs 1 Lef's Just use this hypothetical. Who do they call?
2 a lot of theft. Primarlly, of food stuff, food products, 2 A supervisor, which would ~ sergeant could be. Could be
3 but also of tools, 3 a lleutenant. When meal lines are running —
q It's probably our blggest critical tooj q Okay. Wall, that okay. With -- thal answered my
5 assignment we have at a facllity inslde the secura 5 question.
6 perimeter. Because we have knives and cutting tools and 6 Okay.
7 those kinds of things. 7 Now, on this facllity, is there not a specific strip
] 8o searches are critical In that area to ensure 8 search room or place on the facility where strip searches
9 prisoners do not remove those items. We have counts of 9 are typlcally performed?
10 those Items. 10 Proeferably, there are strip searches performed in
11 And alao food stuffs. It's not uncommon for a 11 Identified areas.
12 prisoner to be ssarched and found to be In possession of 12 Okay. And on this facility, whal are the Identifled
13 a quantity of cheese or meat. Usual not -- usually not 13 areas?
14 the healthy stuff, but those kinds of products they will 14 There s an area on each slde of the facllity in the
15 secure on their persone to take back out of there. 15 administration bullding. It Is adjacent to the visiting
16 Okay. Now, with regard to the searches -- or, actually, 16 room.
17 that can be broken down in at least two ways. There are 17 Okay.
18 patdowns and there arae strip searches; true? 18 And strip searchos are performed on evary prisoner who
19 Yes. 19 has contact with someone from the outside —
20 All right. Now, when you're talking about search 20 Right.
21 requirements with regard to food service, are you talking 21 —in a vieit. OrIf they are removed from the facllity
22 about patdowns, strip searches or both? 22 under custodlal assignment and they have any potential
23 Could be both. 23 contact with the public. That wauld be golng to court,
24 Okay. All right. With regard to strip searches, let's 124 golng to the hospltal; any public contact.
25 talk about that. | understand what you sald before about Q So someone -- you have got — thera s lunchiime and a
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TAKEN: 10-16-12

20
l Page 74 Page 76
5 ) 1 pat-down Is performed of one of the prisoners, but based 1 They have been done in food gervice.

2 on the observational skills of the correction officar, 2 They are daily done -- pat searches are dally

3 there is & need to perform a strip search, 3 done In food service., Where, agaln, it requires a female

] He calls In for authorlzation from a 4 to touch the body, clothad body, of a prisoner before

5 supervisor. The supervisor gives the aulhorization. 5 they leave the assignment. That must be dons by a

6 Typlcally, thet prisoner would be taken to one of the 6 fomale,

7 designated strip search areas; true? 7 Q With regard to the -- but so I'm clear. If a strip

8 A Yes, 8 search -- if it's determined by a food service officer

9  Q Aliright. 9 that a strlp search is required, the prisoner will
10 A Orsegregation. You stopped me. That would be another 10 usually be taken to a deslgnated area; true?

11 area that a strip search Is routinely done. 11 A Yes. Unless approval is given for it to be conducted on
12 Q Alirighl. And then there is on duty, typlcally, an 12 site.

13 officer who performs the strip search; true? It's not 13 Q Now, since you have been warden -- first of all, have

14 usually the food service officer or samebody -- or just a 14 there been any strip searches that have emanated from

15 typlcal corrections officer; true? 15 food service? In other words, has anyone -- has any food
16 A No. 16 service officer ever requested a strip search?

17 Q That's not true? Is there someone that usually performs 17 A Yes.

18 the strip search at the facllity? 118 Q Allright. How many times has that happened to you?

19 A Any officer, who Is a female, could be designated by a (19 A |don't know.

20 supervisor to perform a strip eearch on a prisoner., 20  Q Do you know whether there would be a recard of that, and
21 Q Who usually performs, what position usually performs 21 if so, where It would be?

22 strlp search as a matter of practice? 22 A There would be records. The reason we assign tham

23 A Any femaloe corrections officer. 23 generally In a particular ares, a room deslignated to do

24 Q Soit's your contentlon that there aren't specific — I'm 24 strip searches, ls that you need a proper room --

25 not saylng what's In thelr job description, I'm saying 25 Q | understand that. But stay on this toplc for a sacond,

] Page 75 Page 77

1 who actually, on a day-to-day basjs, usually does it? 1 though. | have limited mental capacity. So if we have

2 it's your contentlon that there Is not any distinction 2 got two going on at the same time, I'm not -- | tend to

3 between the dlfferent positions? 3 lose my train of thought.

4 A I'mtryinp to answer this very honastly for you. 4 So the records for whether a strip search

5 Q Um-hum. 5 emanated from food service, where would that be found?

6 A Ilaneed for a strip search Is - occurs -- 6 A It should be found In the strip search log that is

7 Q Right. 7 maintained on the west side of the facility In the

§ A ~andyou happen {o be assigned In a housing unit, and B control center,

9 you're coming back from lunch, the shift commander can 9 Q Okay. Now, you're not sure how many strip searches since
10 say officer so and so, female, go and strip search this 10 you've been here have emanated from food service; right?
11 prisoner Hght now. 11 A No.

12 8o depending on the circumstance, yes. On a 12 Q Now, do you know whether those strip searches have been
13 routine basls, if you work In segregation, avery prisoner 13 performed at the designated area versus right there in

14 who comes Into segregation Is strip searched. So you may 14 food service?

15 do some more often If your “normal” assignment Is In 15 A Yes, | know.

16 segregation as a female officer. 16 Q Okay. And what is the answer?

17  Q Right 17 A Both.

18 A The same would hold trua for a visit. If you are working 18 Q How many have been performed in food service?

19 In a vislting room, you could be a male or a female. 19 A Idon't know.

20 However, the female officer that Is deslgnated to work In 20 Q@ Do you know what the circumstances of that were - or of
21 the visiting room that day Is the one that performs the 21 those were?

22 strip search after the visit. 22 A know of one particular incident.

23 | don't want to mislead you that, you know, 1§ 23 Q Okay. Tell me about it

24 you're a female and a need for a strip search Is done and 24 A An officer, | don't recall If the supervisor was -

25 you're a corrections offlcer, you could be aeslgned that. 25 authorized It, declded it was important to do a strip
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TAKEN: 10-16-12

21
: '“L\ Page 78 Page 80
1 search because they belleved the prisonsr had contraband. 1 A By thetime the whole Investigation was completed, there
2  Q Okay. 2 probably were 20.
3 A Much after the fact, | bacame aware that there were 3 Q Okay. Did you ever make a determination of how many
4 muitiple prisoners who were atrip searched In food 4 actually were Involved?
E service in what | determined was an Inappropriate manner. 5 A There was no way to make that determination.
6 An Investigation ensued and those persone who were 6 Q@ Whatwas the alleged motlvatlan for performing the strip
7 involved were subject to corrective action. 7 searches?
8 The policy Is clear, for a non-routine strip 8 A Contraband.
9 search, you must get authorization from the warden's 9 Q Do you know what kind of contraband?
10 office. That Is why we have designated areas, Routine 10 A Food,
11 atrip searches are done, as | Indicated, In — after 11 Q@ DId your knowledge of this emanate from a prisoner
12 visits and In segregetion. i Is not a routine to have 12 complaint or -
13 one done In food service. 13 A Yes.
14  Q Allrght. 14 Q@ Sonotonly was ihis not -- well, was thls reported --
15 A Therefors, It would preciplitate a request. And If time 15 sirike thal.
16 would allow, we would do it In the area designated for 16 Was authorization requested of anyone for the
17 that. 17 strip searches?
18  Q Allright. And it would have to go ~ non-routine strip 18 A No.
19 searches waould have to go through the warden's office? 19  Q Alright, So the officers just took It upon themseives?
20 A Oradesignee. 20 A Correct.
21 Q Okay, sowho? So that would be elther you or who alse? 21 Q Allright. Was there an allegation of, by the prisoners,
22 A Adeputy. It can be a captaln. 22 of sexual assault or sexual harassment arising out of
23 Q Okay. 23 this Incldent?
24 A Generally -- 24 A That's a broad term. Allegations were it was not done In
25 QA sanior officer at the facillty? 25 a private area. And that allowed the prisoners to be
) Page 79| Page 81
1 A Senlor, un-hum. ; 1 sean or obaerved In a state of undress by other prisoners
2  Q Isthatayes? | 2 or multiple officers.
3 A Yes. 3 Q Okay. Where was it done?
4 Q Abright And in this case that you're referencing, 4 A Inthe old food service bullding. | call it old because
5 thal was not done; true? 5 It was the only food service bullding up untll earller
6 A Correct 6 thle year when the new one was opened. And It's located
7 Q Andwhen did this incident occur? 7 here on the west side of the facllity.
8 A Maybe 2010. 8  Q Wherein that facliity was It done? You said that it was
5 Q And this involved female officers? 9 not in a private area.
10 A Yes. 10 A Right. It was In the back — the back of food service
11 Q@ No male officers were involved in this « 11 whera they prep and stora and cook meals. It was not
12 A No. 12 done In the dining area.
13 Q —inappropriate strip search; true? 13 Q Allright. Wera any of those officers discharged, do you
14 A No. 14 know?
15 Q And what corrective actions were received? 15 A No.
16 A |don'trecall, spaclfically. | can't tell you the names 16 Q Anyother examples of a strip search belng done at the
17 of the persons. 17 food service facllily that you're aware of?
18 Q How many were involved in terms of officers? 18 A No.
19 A I'mgoing to say several. 1$ Q Okay. Now —aoh, maybe I'l try to get to one or two
20 Q Okay. How many were involved In terms of prisoners? 20 more exhiblis before we have {o break for the day.
21 A Wall, it kind of morphed. 21 {Exhibit Number 3 marked for identlfication by
22 Q Glve me arange. 22 the reporter).
23 A was only told, Initially, reported by a prisoner, of 23 Q (BY MR. KENT-BRYANT) I have handed you what has been
24 two to thres. 124 marked as Exhiblt 3. Can you Identify that document,
25 Q Okay. | 25 please?
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Page 86 Page 88
) 1 coat - 1 be fed within certaln time frames for medication reasons

2 A Aprisoneris told to take their coat off. 2 and for standards that there can't be a lapse of time
3 Q Okay. And then the coat can be handed to the male 3 betwsen one meal and the next.
4 officer who can search the coat? 4 Q Whatdidyou do to determine - | mean, what evidence did
5 A Yes. 5 you use that having the patdowns achieved in the manner
6 Q Alright. And then the patdown on the prisoner is | € described - that we just discussed In Exhibit 3, would
7 performed on the female — or by the female; true? } 7 delay the performance of ~ or the provision of meals or
8 A Yes, ’ 8 In any other way affect the Institutional neads? ) mean,
9 Q@ Allright. Now, by the way, when you worked at the Thumb | 9 what did you do to determine that those delays would

10 Correclional Facility, was it against regulations for [10 actually happen?

11 females to patdown male prisoners? 11 A i) have 30 prisoners arriving for a shift, that same 30

12 A No. 12 generally will leave at the same time when they are

13 Q Do you know why not? [13 relleved by an oncoming shift.

14 A No. 14 Q Ifi may interrupt, ! think 1 understand your logic. But

15 Q Was it against the rules for females to see males in a |15 I'm wondering what you did to determine whether that

16 state of undress when you worked at the Thumb |16 logic was actually true,

17 Correctional Facllity? | 17 So, for instance, when this was a mixad

18 A No. 18 facility, male officers worked food service when women

19 Q And atthe Thumb Corractional Facility, did women work in | 19 were prasent there; true?

20 housing? 20 A Yes.

21 A Yes, 21 Q Did you do anything to determine whether the patdowns as

22 Q Did they work in intake? 22 they were performed then in any way was datrimental to

23 A Could have. 23 the efficiency of the food service operations?

24  Q Did they work in segregation? 24 A Ittook along time.

25 A Yes, 25 Q Right. Well, first of all, when you say it took a fong

: Page 87 Page 89
1 G Did they work In food service? 1 time, what is your avidance for that?
2 A Yes. 2 A It required women to report for work at Women's Huron
3 Q Al right. In the food service, Juet in terms of 13 Valley. Wa Identifled. Put on a pass. Putina
4 performing patdowns In food service at Huron Valley L4 vehicle. Transported out of Women's Huron Valley In a
5 Women's, would it be a reasonable alternative when It's i5 vehicle.
6 statfed by two correctlons officer, if one of them Is | 6 Transported into Men's Huron Valley. Go Into
7 male, for any patdown to ba accomplished in the way that : 7 food service, Work the assignment. When the assignment
8 is described In Exhibit 37 8 was ovar, they had to ho pat searched. They got In the
9 It dossn't have to be, you know, your favorite. 9 vehlicles. They went through the sallyport. They drove

10 But would that be a reasonable alternative? 10 over to the women's facllity. They went Into the

11 A Not based on operational needs. 11 facllity. They were etrip searched and then they were

12 Q And what do you mean by that? 12 allowsd to go back to thelr assignment, It was very

13 A Asltestifiad earller, food service Is & very busy area. 13 laborious.

14 And It -- the schedule in food sarvice typically runs |14  Q |guess I'm not following you. What does that have to do

15 your Institutional dally activity. 115 with — I'm not saying it doesn?, but I'm not following.

16 Searches need to be done efficlently, 16 What does that hava to do with a male working in food

17 effactivaly, with staff that ara available. We have 17 service?

18 prisoners who wlill be coming in - relleving each other 18 A The male can't perform that function.

13 on shifts, for example. Might be in the middle of food 19 Q Right. Butlrthers Is -~ It's staffed by two now;

20 lines. 20 right?

21 it's not necessarlly a break in time when you 21 A Atthetlme it was not. We had to bring In additional

22 can call for asgistance to do a search for a prisoner, 22 female staff to do the work.

23 Therefore, for operatlonal needs, having females perform 23 Q Allright. Bul the suggestion Isn't that there would be

24 that duty ensures the institutional schedule Is not 24 ne fomales in food service. The suggestion is that there

25 unduly delayed in feeding prisoners. Prisoners have to 25 could be a male.
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24
I) Page 90 Page 92
1 Whal did you do 1o regearch whether there 1 MR. KENT-BRYANT: {'m going to go into
2 were - If there was a male and a female in food service, 2 depositions then.
3 that this would interfere so much with the food service 3 MS. MILLER: Okay.
4 aperation that there Is no reasonable allernallve to 4 (Deposition adjourned at 11:30 a.m.}.
5 BFOQing the whole position? 5
6 A |didnoresearch. 6
7 Q Alright. 7
8 (Off the record from 11:25 {o 11:26). 8
9 MR. KENT-BRYANT: Back on the record. 9
10 Q (BYMR.KENT-BRYANT) Do you know who Ralph Golidayis, {10
11 if 'm pronouncing it right? 11
12 A Yes. 12
13 Q Amipronouncing it right? 13
14 A Goliday, G-O-L--D-A-Y. 14
15 Q Andwhols he? 15
16 A He's a corrections officer wha works at the facility. 6
17 Q@ Is heinvolved with the union also? 17
18 A No, he's not. 18
19 Q@ He'snol. Okay. He's testified that you made a comment 19
20 to him on more than cne occasion, "We are going to do 20
21 some things to motivate male correction officers to leave 21
22 the facllity.” 2
23 Did you make that statement to him? ? 3
24 A No, |l did not. 24
25  Q Did you make a statement lo that effect? 25
}' Page 91 l‘ Page 93
1 A No. ll 1 CERTIFICATE OF NOTARY PUBLIC
2 Q Didyou--|guess it's called an academy. Did you 1 & gggggg’;& hg;';,ﬁ?g g'o‘:gARREN ( (SSST ATE) OF MICHIGAN)
3 attend an academy in Lansing for new officers In May 2012 1 3 LOCATION: Ypsliant, Michigan (COUNTY OF CLINTON)
4 of this year? ! Belng a Notary Public duly -
5 A Ithink so. | attend many. | can't tell you the exact 8 commissloned and quallfied In and for the State of Michigan
at Large, | do hereby cerlify that pursuant to nofice there
B date of the last one | went to. 6  came bslore me the deponent hereln, who was by me firat duly
7 Q Alright. And did you kind of give a speech or a talk? swom to testlfy to the truth and nothing but the truth
7 touching and concarning the matters in controversy In this
8 Do you recall doing that? cause,
9 A We talked to the class. 8
10 Q Alright. DId you ell the class that It was “Our | der cath, said cumimination was rocoriod stonographicaly
11 intention to make Huron Valley Women's an all female 10 and was laler reduced to ranscription under my supervision;
) . said transcription being a true record of the testimony
12 correclions facility'? 11 given by the witness.
13 A No. 12
- | further certify that | am neither
14  Q You're positive of that? 13 atterney or counsel for, nor related to or employed by any
15 A Absolutely. of the partias to the actien in which this deposition was
14 1aken; and further, | am not a relative or employee of any
16 Q Now, Mr. Goliday also -- Officer Gollday testifled that attorney or counsel employed by tha partles hereto ar
17 Lucille Evans said, "We are daing some things to motivate i-: financially Interested in the action.
18 male correctlons officers to leave."
19 Have you ever heard her say that? i;
20 A No,!have not. 19
21  Q Have you ever sald thal to her? 20
22 A No, | have not. 121 MY COMMISSION EXPIRES:
23 MR, KENT-BRYANT: It's probably a logical place sy October 30, 2012
24 for today. 123
25 MS. MILLER: Okay. i g;
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Page 103 Page 105
1 pronouncement and ensuring that staff are there only for 1 And | thought your testimony was except in cerlain
2 a very brief period of time. Not going Into the areas 2 clrcumstances, no. So I'm wondering what certaln
3 where someone Is taking their clothes off, where someone 3 circumstances you were referencing?
[ is showering, someone'is using the bathroom. 4 A Changing of thelr clothes. You know, if they need to
5 All right. So a position will not neceSsan‘Iy be subject 5 change clothes. If they need to go to the bathroom.
6 to BFOQ merely because a female prisoner might have the 6 Those kinds of things. But there are rules that say you
7 ability to expose themselves? 7 can't leave your room, even If you are in pajamas,
8 True. 8 without a robe on. You have to be covered leaving your
9 All right. And very picayune for the record, by expose 9 housing cell, your cell, but — they can't lay in bed
10 themselves, we're talking about revealing what people 10 naked. They have to cover up.
11 normally conslder private parts; posterior, genitals or 11 Q Now, are there any other areas in the entlre facility
12 breasts, true? 12 where, other than what you have listed, where women are
13 Yes. 13 permitted to be in a state of undress?
14 All right. Now, with regard to housing supervisors, and 14 A If I'm saying that they are in the state of undress in
15 you listed a number of them, are they In a position to 15 health care and In shakedown areas and in housing units,
16 see women in a state of undress? 16 those would be areas that would be a reasonable
17 MS. GROSSI: Calls for specutation. 17 expectation to find them in a state of undress.
18 (BY MR. KENT-BRYANT) You can answer. 18 Q Okay. So heaith care areas, restrooms and housing units,
19 | believe any male person going into the unit could 19 but | take it in the housing units, that's subject to the
20 potentlally see someone In a state of undress, or they 20 restrictions that you have already testified to, correct?
21 could see them out in the yard In a state of undress. We 21 You mentioned --
22 have had prisoners strip clothes off and run In the yard 22 A Yes. o e -
23 outside. T e 23 _Q All rlgﬁf. Since the prison has opened as a female only
24 Al right. That's contrary to regulations, though, of 24 facility, have male corrections officers received any
25 course, right? 25 overtime?
Page 104 Page 106
1 OF course. 1 A Yes.
2 But women are sometimes in a state of undress in the 2 Q Inwhat capaclty?
3 housing units, true? 3 A Allassignments for which they are qualified.
4 Yes. 4 Q In other words, all of the assignments that are not BFOQ?
5 MS. GROSSI: Same objection. 5 A Correct.
6 (BY MR. KENT-BRYANT) I'm sorry? 6 Q And they are not eliglble for any overtime, obviously, in
7 MS. GROSSI: I'm sorry to step on your answer. 7 the assignments that are BFOQ, true?
8 That's my fault. 8 A Yes.
9 THE WITNESS: That's okay. 9 Q And has it been true that, overall, female corrections
10 MS. GROSSI: You have to repeat your answer. 10 officers, and I'll include in that resident unit officers
11 THE WITNESS: I'm sorry, say that agalin, 11 . and so forth, have received the majority of overtime that
12 please. 12 has been available overall?
13 (BY MR. KENT-BRYANT) Yes. Bul women are in certaln 13 A We have a much larger number of female staff who work at
14 circumstances allowed to be In a state of undress In the 14 the facllity versus men. So, normally, they will have
15 housing units, true? 15 more overtime because there Is more of them to receive
16 Not without certain precaution, no. 16 overtime. And it's -- It's adminlstered according to the
17 Well, in thelr cells they are allowed to be in a state of 17 union contract, the collective bargaining agreement,
18 undress, true? 18 based on senlority and qualifications for an assignment.
19 Yes. Changing clothes, for example. Changing out of 19 @ Have the women sometimes been, the female officers I'm
20 clothing to get into a shower, for example, 20 talking about, required to clock mandatory overtime?
21 Correct. So, when you were saying except in certain 21 A Yes.
22 circumstances, what were you referencing? 22 Q Have any of the male officers been required to clock
23 'm not clear what you’re asking. 23 mandatory overtime?
24 Right. You sald that -- | asked the question, are women 24 A ) honestly can't testify to that,
25 allowed to be in a state of undress in the housing unit. 25  Q Have you received, or become aware of, complaints on the
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1 part of the female officers conceming what they conslder 1 Q Alright
2 1o be excessive overtime? 2 A So,therefore, we could — we will not close the facility
3 A Yes. 3 and send everybody home because I don't have enough
4 Q How many such complalnts have you recelved, [ staff.
5 approximately? 5 Q Now, you know, unfortunately, It looks like for some of
6 A lcan't puta numberon it. 6 these positions - I'm going to go over positlon
7 Q Arewe talking about Just a few? Are we talking about 1 descriptlons — | don't have extra coples, so we'll have
8 dozens? Are we talking about hundreds? 8 to share,
9 A Thebest way | can describe It Is It is cyclical. In 9 A Um-hum.
10 other words, when | have a greater number of vacancies, 10  Q apologlze for that.
11 and there Is less staff available who are status who can 11 (Exhibit Number 5 marked for Identification by
12 work overtime, the mandatory overtime goes up. When I'm 12 the reporter).
13 able to fill vacancles, the mandatory overtime goes down. 13 Q (BY MR. KENT-BRYANT) All right. | want to show you
14 It also has ~- 14 what's marked as Exhibit 5. The 4 in the upper
15 Q Do they — oh, go ahead. 15 right-hand comer of the first page Is my mark.
16 A Italso relates to how many staff are on a medical leave 16 Can you identify that document, please?
17 of absence and that | have to replace on shift based on 17 A State of Michigan, Department of Clvil Service, Position
18 an overtime. Because | can't replace them unless | have 18 Dascription.
19 a vacancy. 19  Q Forwhatposition?
20 Q Have you ever had an occasion where there was no one 20 A This is for a corrections officer yard control officer.
21 available to fill an assignment since you have been here? 21 Q And, essentially, what does a yard contro! officer do?
22 A Icanty toanswer this as honestly as I can. All — |22 __A_They provide a safe environment, whether it be outdoors,
23 circumstances can't be assumed up that easily, We have 3 in a living area, in a building. Essentially, it's an
24 the abllity to close an asslgnment if we don't have 24 asslgnment that works out of doors. However, If there
25 adequate staff and there Is no activity going on In that 25 are no prisoners out of doors, they may be asslgned
Page 108 | Page 110
1 area. 1 elsewhere to provide a safe and humane area for the
2 Q What does close an assignment — I'm sorry, just 2 safety and security of prisoners, staff and visitors.
3 definitionally -- what do you mean by close an 3 Q Aliright. They are not assigned to housing, true?
q assignment? 4 A They respond in emergency situations.
5 A It means we're required to have X number of staff here to 5 Q Other than that, they are not assigned to housing?
6 staff our assignments. If, for example, we have no 6 A Correct.
7 actlvity, or the facility is on lockdown In a certain 7 Q Altright. And just to be clear, an emergency
8 area, | could close the assignment because | don't need 8 situation — first of all, | guess we should define what
9 anyone in that area to provide custodial supervision. 9 you mean by an emergency situation,
10 Say, for example, we have no heat or light In a 10 A Ifthere is a problem, and that could be defined from
11 program building. That building could be closed down, 11 anywhere from a fight to a disturbance to a medical
12 the assignment could be closed. That means there is no 12 emergency, if there is a problem that staff need
13 one that has to staff that assignment when the building 13 assistance for, they will call for assistance on the
14 is not accessible. So we do a close of an assignment. 14 radio,
15 We also would potentially have people mandated. 15 And the supervisor In the area, which Is like
16 I mean, there are a minimum staff, So, to say, have you 16 yard staff, a yard sergeant, would say, you know, A, B
17 ever not staffed an assignment? Under an emergency, 17 and C responding. So they respond to the emergency to
18 we're going to staff It with whoever we have. That's 18 act as backup, whether it is to contro! prisoner's
19 Jjust running a prison. 19 behavior, to provide first aide, to escort people; those
20 Q Jguess i dont totally understand the last part, under 20 kinds of things. An emergency would require them to
21 an emergency you're going to staff it with whoever you 21 leave their assignment and report to another assignment
22 have. What are you referencing? 22 In an emergency situation.
23 A Ourpolicy Is very clear. If we have an emergency 23 Q Allright. And in responding to emergency situations,
24 situation, all staff are called in to respond, And we 24 either male or female can be called upon to respond,
staff it with all responding staff. 25 true?

N
w
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1 A Yes, 1 that clear -
2 Q Andthat would be even in housing, true? | 2 Q Alrght
3 A Yes, 3 A --that we have some that are BFOQ and some that are not,
4 Q Andljust wantto make sure, it's been awhile since the 4 Q Right. lunderstand,
5 first day of your deposition. This facility does not 5 A Okay. Solfit's just BFOQ, the observes prisoners
6 include intake, true? 6 actlvities on Page 6, including changing of clothes.
7 A Yes,itdoes. 7 That may happen. | think 10 percent of the
8 Q Oh, itdoes include intake. All right. It doesn't 8 time is pretty generous. The only time I would expect a
9 include segregation? 9 yard control officer to be In the housing unit performing
10 A Yes,itdoes. 10 that task would be If they were relieving an officer who
11 Q Oh,itdoes. Allright. 11 Is assigned to the housing unit for some particular
12 A We have everything. 12 reason.
13 Q Okay. Intake and segregation are BFOQ positions, true? 13 Q Okay.
14 A Yes. 14 A Allright. So on a dally basls, 10 percent seems a
15 Q Alright. Looking at Exhibit 4, first of all, do you 15 little bit high to me.
16 know who drafted that document? Or Exhibit 5, I'm sorry. 16 Q So, Inother words -- can | trade this back and forth
17 Looking at Exhibit 5, do you know who drafted that? 17 with you a little bit?
18 A No, I do not. 18 A Yes.
19 Q Takealookatit. Isitaccurate? Is there anything [19 Q Sooneofthe individual tasks related to duty Is
20 there that is inaccurate? 20 “"observes prisoner activities, Including the changing of
21 MS. GROSSI: Are you asking, is it accurate as 21 clothes.” First of all, you're saying that that Is
22 of today? —— 22 something that happens Infrequently, true? _ :
23 MR. KENT-BRYANT: Sure. 23 A Yes,
24 THE WITNESS: (Examining document). | tried to 24  Q Andforayard control officer, under what circumstance
25 quickly scan it. But, no, | do not believe it's 25 would that occur?
Page 112 Page 114
1 accurate. 1 A If for some reason the shift commander assigns a yard
2 Q (BY MR. KENT-BRYANT) In what respect is It not accurate? 2 control officer to relleve a housing unit officer, then |
3 A Should | go page by page? 3 could see that being a part of their function. But under
q Q Just however is easlest to polnt out the Inaccuracles. q duty Number 4, for this particular assignment ~
5 A Okay. Yard control officer Is not exclusively a BFOQ 5 Q Oh, you've got a copy?
6 designated position. In other words, there should be an 6 A Yes.
7 assignment that mirrors this for men as well as for 7 Q Okay, very good.
8 women. 8 A - the Individual tasks are more mirroring a housing unit
9 Q Okay. 9 officer's assignment more than a yard.
10 A SolfI'mlooking at specifically for BFOQ, and there is 10 Now, yes, they do ensure prisoners shower and
11 not a counter one, then | would say it doesn't cover all {11 malntain appropriate appearance. if I'm a yard officer
12 yard assignments. 12 and | see a regular — on a dally basis, Prisoner Warren,
13 Q Okay. 13 and Prisoner Warren has an unkempt appearance, or is
14 A Alright Speclifically, If it's for female yard 14 starting to smell, I'm going to say, you know, when was
15 officers, there are some things that don't necessarlly 15 the last time you took a shower? You know, how are you'
16 happen every day, but they could be related. But this is 16 feeling? One of those kinds of things. So, yes, they
17 not -- It does not cover anything for people who are not 17 may observe that kind of state of poor hygiene.
18 qualified for BFOQ. In other words, we have yard control 18 As far as the changing of the clothes, the
19 officers who are non-BFOQ and yard control officers who 19 toilet, keeping linens and clothing thoroughly clean,
20 are BFOQ. 20 they might see their clothes are dirty when they are in
21 Q Okay. Allright. We'll talk about that In a moment. 21 the yard. But they wouldn't necessarlly see that their
22 What other Inaccuracies, If any, do you see in there? 22 linens are.
23 A Okay. Ifthis Is just for a BFOQ assighment? 23 Yes, If they have a porter assigned to them for
24  Q Sure. 24 some reason on the yard -- which generally doesn't
A Okay. Because It's two distinctions. | want to make 25 happen, there are usually yard control officers will

N
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1 monltor ground maintenance people —~ but they would 1 search In the times a search would have to be done for a
2 ensure the porters are responsible for doing thelr job. 2 prisoner on the yard, that if a male officer observed a
3 And If they had an area that they were responsible for 3 sltuation in which it would require a search, they had
4 then, yes. If they were responsible for the yard shack, 4 the abllity to call a female partner, for lack of a
5 for example, they would be responslble for making sure 5 better term, to come over and conduct that search so that
6 that that is clean and it falls under that task. 6 It was not essentlal to limit the yard control officers
1 But most of these tasks are related to a 7 to only BFOQ assignments.
8 housing unit assignment as opposed to a yard assignment. 8 Now, the yard control officers have the responsibility to
9  Q Whatis ayard check? 9 perform, or assist in performing five pat-downs a day; ls
10 A Yard shack, I'm sorry. 10 that true?
11 Q Oh, yard shack? 11 A Yes. But the caveat says that they're exempt from that
12 A Yeah. 12 if they are male. There is no other best way for me to
13 Q Whatls that? 13 say that, Men are exempt from that.
14 A ltis best described as like a bus station, 14 Q s that documented?
15 Q Okay. 15 A Ibelieve so. | can't tell you exactly where,
16 A A square kind of building that people can go Into to get 16 Q And while we're talking about documents, you also
17 out of the elements. They have windows all around in ' 17 mentioned earlier, or we were talking about overtime
18 ours. There probably is a chalr In there. But there Is 18 assignments. !f we wanted to look over the last year or
19 no phone or anything else to that. It's Just to allow 19 two to determine overtime assignments and who has
20 you to observe the yard under Inclement weather, 20 recelved overtime assignments, what would we look for?
21 Q With some shelter? 21 Or, | mean, what would we order?
e = .. .22 A Couldyousaythatagain?
23 Q' éo' fn 1érms of yard ‘control officers, unless they are 23 Q Yes, sure, | would llke to determine the total amount of
24 called upon to relieve another officer in a housing unit, 24 overtime that has been assigned particularly since this
25 for instance, there is no need for them to see female 25 has become a female only facllity, and the individuals to
Page 116 Page 118

1 prisoners in a state of undress, true? 1 whom it has been assigned.
2 Correct. 2 What records would we look for to determine
3 All right. So the BFOQ designation here is not 3 those issues?
4 necessarlly inaccurate, but there are also yard control 4 Well, we track overtime by hours. | really would have to
5 offlcer positions that are not BFOQ? Is that what you're 5 refer to the collectlve bargaining agreement how long we
6 saying? 6 keep what Is called overtime equalization lists.
7 A Yes. 7 Q Okay.
8 Q And what Is the split in terms of assignment? 8 A Therelis a retention period, I'm sure, that would list
9 A It's half. 9 names. | am not aware of the ability to track with any
10 Q Okay. And why is It half and half? 10 document overtime based on gender.
11 A When | was first asked my opinion by CFA [1 1 Q Unless we -- now, Just with people's names, do they have
12 administration -- 12 full names or --
13 Q And CFA stands for...? 13 A [ honestly don't manage that. | know there is a process.
14 A Correctional facilities administration — 14 | don't know If they use Initlals or full names.
15 Q Correctional facllities administration, okay. | gotcha. 15 Q Okay. Butlit's called an overtime equalization list?
16 Go ahead. 16 A Yes,
17 A The staffing chart that | was authorized for the facllity 17 Q Aliright. So you went to -- you mentioned with regard
18 had them all BFOQ as indicated in this. 18 to Duty 4 that, on Exhibit 5, that there were a number of
19 Q Al right. And thls s something you have referenced 19 these that applled more to housing than to the yard
20 before | believe -- 20 control officer,
21 A Yes. 21 Any other, what you consider, inaccuracies in
22 Q -- with Straub and Curtis; is that correct? 22 Exhibit 57
23 A Yes. 123 A On Page 7 of that exhibit, under tasks related to general
24 Q Allright. 24 summary duty Number §, it talks about assistance
25 A And| advocated too that the concern for providing a 25 supervising urine drops. I'm not sure If that's 10
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1 percent of thelr time, very honestly. Depending on If 1 of the institution, they are In their housing units.
2 they're ~ what type of urine drop. For example, if It's 2 A supervigsor may pull a yard officer, yard
3 an emergency, or like it's probable cause, it's generally 3 control officer who Is female and ask them to help with
[ done at control center. 4q the strip search to get the rest of the prisoners back
5 If it Is a list we get for random drops, which 5 from their visits to thelr housing unit.
6 Is sllm to none anymore these days, it could be assigned 6 So, potentially, yes. But we do have someone
7 to anybody. But not necessarily yard staff unless It's | 7 normally assigned to perform that function,
8 convenient for them to be assigned to it. So I'm not so {8 a Al right. And you're not aware of a yard control
9 sure. I'm trying to be really accurate about the — 9 officer ever having been called upon to do that?
10 Q That's what I'm -- 10 A Ildon't have personal knowledge.
11 A - the point there, 11 Q All right.
12 Q@ Okay. 12 (Exhibit Number 6 marked for Identification by
13 A Idon't believe under — on Page 8, under Number 17, | 113 the reporter).
14 don’t belteve any of our yard staff would be required to 14 aq (BY MR. KENT-BRYANT) | want to show you what has been
15 complete a security classification screen. 15 marked as Exhlbit 6 and first ask you to Identify that.
16 Q Under what number was that? 16 A Itis the State of Michigan, Department of Civil Service,
17 A Number17 -- 17 Position Description, specifically for the gate control
18 Q Okay. 18 officer.
19 A --onPages8. 19  Q And, again, I'd like you to ook through there to see if
20  Q Alliright 20 you're able to identify any inaccuracies?
21 A They do write misconducts. They may be In a position to 21 A (Examining document).
22 order supplies. They may set up schedules. Although,it |22 MS. GROSSL Was thls Lucille Evans' dep Number .
'23 " might not be a porter or laundry schedule. It might be 23 5 exhibit?
24 an on-grounds malntenance. | don't belleve they would 24 MR. KENT-BRYANT: Thal's probably where that
25 have those kinds of assignments under them. 25 other number Is coming from,
Page 120 Page 122
1 Q Allright. 1 MS. GROSSI: | do have a copy In case you need
2 A And | believe the security classification, | don't 2 extra.
3 believe | have ever seen them complete one of those. So 3 THE WITNESS: Do you want me to just look at
4 | don't think that Is accurate. 1 hers?
5 Q  Allright. Are you aware of a strip search ever bsing 5 Q (BY MR. KENT-BRYANT) Why don't you begin by looking at
6 generated out of the yard control officer position? 6 the one that Is actually marked. I'm pretty sure she's
7 A Routinely, no, | don't believe. I believe because those 7 right. And then we can switch back and forth, or avoid
8 are supposed to be done In deslgnated areas, they should 8 switching back and forth.
9 be done by the officer assigned to the area, which would 9 A (Examining document).
10 all be a BFOQ assignment. 10 Q You have had a chance to review Exhibit 67
11 Q Right. And just to be clear, so there is an officer -- 11 A Yes.
12 we went over this the last time, | belleve. But there 12 Q Do you see anything inaccurate in there?
13 are officers assigned to visitors and so forth, or the 13 A Tl make two clarifications as | did in the last one.
14 visiting area, and they have to perform strip searches of 14 Q Sure.
15 the prisoners after a visitation, true? 15 A This is specific to a BFOQ position for that area.
16 A Correct, 16 However, a male offlcer assigned to the bubble, or to the
17 Q And that's where the strlp searches are usually 11 information desk, or another non-BFOQ assignment, would
18 performed, true? 18 perform the same duties with regard to males.
19 A The majority of them, yes. 19 So when | say that, to clarify, I'm talking
20 Q Right. And are you aware of any time that a yard control 20 about male visitors, male staff. Because we have no male
21 officer has ever had to perform a strip search? 21 prisoners. This assignment specific to the female
22 A No particular Incldent comes to mind. However, it is 22 prisoners is done specifically by female staff.
23 very ~ It's possible that a yard officer be assigned — 23 Q Aliright.
24 'm golng to give you a theorsetical. it's the end of the 24 A Also, female visitors and female staff ~ females who are
25 day. It's ~ 8:30 visits are done. And for the majority 25 visltors or staff can walve and allow a male to do that.
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1 But if they do not, short of that walver, a male officer 1 A That would probably be their primary duty.
2 has to perform the search of a male visitor, a male staff 2 Q Areyou aware of specific occaslons when the gate
3 member on the assignment. ) 3 officer, or the gate control officer, has performed a
[] Q Okay. 4 strip search?
5 A So,you know-- 5 A |don't know particularly, no.
6 Q What you're talking about, though -- now, working -- 6  Q Now, the gate contro! officer has that five pat-down
7 A These duties are performed by men when it relates to a 7 requirement; is that true?
8 male staff volunteer or prisoner. 8 A They have other requirements, because they do searching
9 Q Allright. The gate control officer position, however, 9 of staff. So there is additional requirements that they
10 is distinct from the bubble position and the information 10 must do and -
11 desk position; is that true? 11 Q Allright. Do they have the five pat-down requirement,
12 A Yes. 12 the requirement to pat-down five female prisoners?
13 Q Allright. And a gate control cfficer is a BFOQ 13 A They would do that If there were five prisoners who would
14 position, true? |14 be traversing the gates. The gate is not an area where
15 A Yes. 15 prisoners traverse without clear authorization.
16 Q Do you know who drafted that position description? 16 Q Okay.
17 A No. 17 A Solf! have two prisoners that are allowed to traverse
18 Q Allright. Do you know when that position was declared 18 the gate that day that are prisoners, then they could not
19 BFOQ? 19 possibly pat-down five.
20 A No. 20 Q Allright. So s that requirement In general waived for
21 Q Do you know who was involved in the decision to make that 21 that position?
22 a BFOQ position? o o 122 A don'tthink there Is an official waiver, because
23 A I-'lor;;st.ly-, no. l' =1 beldle-v.ed- itto be longstanding. . 23 normally there are that many prisoners. We have changed
24 Q Now, why is the gate control officer position a BFOQ 24 some of our practices. So, for example, we don't have
25 position? 25 visits seven days a week any longer. So there are two
Page 124 Page 126
1 A Well, in particular here because of the female prisoner 1 days of the week where It is not likely prisoners will be
2 issue and the prisoners - it's a potential for having 2 In the area to have that done.
3 your hands put on a prisoner, a female prisoner, to 3 We do, however, have a number of what we call
4 perform various types of searches. q gate pass assigned prisoners who traverse the gates
5 Q What types of searches? 5 dally. Often it's more than two, up to five, it could be
6 A Strip searches, clothed body searches, pat-down. 6 ten. So they do it based on the traffic in the gate that
7 Q Islttypically the gate officer who performs the strip 7 day. They don't have to go find somebody to do a search
8 search of female prisoners who are recelving visitors? 8 on to meet that criteria.
9 A That would vary based on the avallability of other staff. 9 Q Andwhat would cause female prisoners to be traversing
10 Q Sonotalways? 10 that area?
11 A Correct. 11 A If they are being allowed out on a gate pass assignment,
12 Q When would the gate officer be called upon to perform a 12 primarily.
13 strip search? 13 Q Okay. And is that one of the reasons, In your opinion,
14 A If there wasn't a staff member avallable. 14 that a position is BFOQ female only?
15 Q Whenis there not a staff member available? 15 A I'm speaking from my experience. Every correctional
16 A There could be a variety of situations. The supervisor 16 facility in the state, if not the country, does their
17 has determined that the ""shakedown officer" would ba 17 very best to assign a female to your gate and male in
18 assigned to perform some other duty, maybe they are 18 elther the bubble or the informatlon desk to perform a
19 taking urine samples that day, and we have a visitor we 19 pat-down search of persone entering through their area of
20 have to process for a particular reason, then they may 20 control who are the opposite sex.
21 have to do that. So it -- It would be based on |21 Q Allright. Is that a yes, that It's -- that this Is one
22 Individual daily circumstances. 22 of the reasons --
23 Q Okay. Typically, the shakedown officer is going to be 23 A Yes.
24 the one that performs the strip search of the female 24 Q - that the position Is BFOQ only?
25 prisoners after a visitation? 25 A Yes.
(Pages 123 to 1206)
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1 A itwas not Identifled as a BFOQ, but it Is staffed. | 1 change clothes there at all. There are bathroom
2 recall It being staffed with a female on a regular basis. 2 facilitles there. They do have porters, so they do have
3 Q Femaleonly? 3 to do all of that. But there was no showers that | know
4 A Again, as | sald, | don't believe there Is a BFOQ [ of that are in place In the gymnasium.
5 anywhere else. | don't believe the assignment is 5 On the same page, under Duty 4, assist In
6 identified as a BFOQ anywhere else. 6 prisoners security screen reports. And assist obtaining
7 Q Right. Which means that it's formally designated female 7 information for PER reports. That seems a bit of a
8 only. As a practical matter, if you know, when you were 8 stretch that --
9 warden at Thumb Correctlonal Facillty, was the gate 9 Q Whatlsa PER report?
10 control officer position staffed only by females? 10 A Aparole eligibility report,
11 A 1can't say exclusively, no, 11 Q Okay.
12 Q Okay. Seef they are in the same order. This Is golng 12 A itwould be typically done in 2 housing unit, However,
13 to be the gym control officer position, 13 they could be called upon to -- by a housing supervisor
14 MS. GROSSH: I just have gym officer. 14 to have input as to how they behave In the gymnasium.
15 MR. KENT-BRYANT: Right. Okay. You're right. 15 And, again, | think it's much of a stretch.
16 I'm wrong. 16 On Page 7, under duty, Number 5, again, we find
17 (Exhibit Number 7 marked for identification by 17 that assists in supervising urine drops. Urine drops are
18 the reporter). 18 not taken In that bullding unless it's a mass number and
18 Q (BYMR.KENT-BRYANT) ) want to show you — and you may 19 that's designated as an area for some particular
20 be spotting a pattern here - I'm golng to show you what 20 emergency reason they would be taken. But that would not
21 has been marked as Exhibit 7. 1l ask you to identify 21 be a duty unless that assignment was a closed and the
22 that and whether there are any inaccuracles in that 22 supervisorhad nooneelsetoperfformthatduty,
23 perlicular document. 23 . Yes, | believe everything else Is fairly
24 A This document Is a State of Michigan, Department of Civil 24 accurate.
25 Service Position Description for the position of gym 25 Q "AlTight With regard to Exhibil 7, do you know who
Page 132 Page 134
1 officer. (Examining document). Okay. 1 drafted this?
2 Q  Are there any Inaccuracies in the Job description? 2 A |thought we were on 67
3 A Yes. 3 MS. GROSSI: Don't mind this. This is Number
4 Q What would that be? 4 7.
5 A OnPage5, Number 15. 5 Q (BYMR. KENT-BRYANT) I'm sorry. (Indicating).
6 Q Okay. You can -- she can look at that. 6 A Oh,yes, I'msorry. No, | do not.
7 A (Handing document). 7 Q Do you know when this position was BFOQ'd?
8 Q Thankyou. 8 A No.
9 A Duty1, individual tasks related to the duty, conduct 9 Q Do you know who was involved in the dacision to BFOQ it?
10 shakedowns and searches of female prisoners including 10 A Relating back to previous testimony, when it was
11 strip searches, Strip searches would not be performed in 11 determined that this would be the female facility, a
12 that gym erea. However, they would do shakedowns and 12 staffing chart, which Is the authorized assignments by
13 searches of prisoners. They may be asked to do a strlp 13 the deputy director of correctional facilitles
14 search In the areas that strip search are performed, but 14 administration makes that determination. At that time it
15 not on that assignment. 15 was deslgnated that. By whom, it would have been by
16 I'm not sure what it means by saying completes 16 the -- the authority in that would have been Dennis
17 reclass reports for job lists. It seems llke It's an 17 Straub.
18 incomplete sentence and | don't know what it refers to. 18 Q Alliright. And why Is this position BFOQ?
13 On Page 8, under Duty 23, ensures prisoners 19 A Agaln, inthat area prisoners are subject to searches of
20 shower and malntain appropriate appearance. Yes, to the 20 their persons and property. And the officer, custodial
21 polnt that If they look disheveled and smell, that would 21 officer assigned would be called upon to do that, As
22 be an Indication that they are not maintaining proper 22 well as potentially observing them in a state of undress
23 hyglene, 23 while they are using the restroom.
24 However, there are no showers In the bullding 24 Q Okay. And when you're talking about the searches, you're
25 to observe. And they don't -- | don't believe they 25 talking about pat-down searches, true?
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1 A Yes. Clothed body searches, yes. 1 A No.
2 Q Andwhy--there is a procedure that we have gone over 2 Q Now, was this a position, if you know, that before this
3 for men to perform their five pat-down requirement. You 3 became a female only facility was sometimes staffed by
4 recall that, true? | 4 male officers?
5 A Yes, 5 A Idon't know.
6 Q Allnght. Why would a mele assigned to the gym officer 6 Q Do you know whether before this BFOQ, or this position
7 position not be able to make use of that process? 7 was declared BFOQ, whether there was, by anyone, any
8 A Inthat area in particular there are several items that 8 effort to speak to the officers that actually had this
9 ‘could be considered dangerous if used without direct 9 assignment for how frequently this secreting of items
10 supervision by prisoners. So, potentially, they could 10 occurred?
11 secret them. There would be a reason for them to obtain 11 A No, |do not.
12 or secret that contraband on thelr person, which would 12 Q The - now, if this is -- and let me rephrase thls just a
13 require a custodial officer to perform a thorough search 13 little bit. 1 mean, there may be items that are secreted
14 of the prisoner to ensure those items do not leave the 14 that are undetected. But I'm talking about situations
15 area of his or her control, 15 where it's been detected, or at least suspected that
16 Q Andwhy would a male officer called upon to do that not 16 someone has been secreting an item and then requiring a
17 be able to seek the assistance of a female officer? 17 search. .
18 A Inmost cases, it's a single officer assignment. 18 If this occurred, let's say, just once a year,
19 Q Are there other officers readily available to assist in 19 just hypothetically, that would not be a major
20 those sorts of sltuations? 20 inconvenience for a male officer, true? If just,
21 A Not in the building. 21 hypothetically, if a male officer held that position?
22 Q Now,officers in the facility commonly call each other 22 _MS GROSSI I'mgoingto.obiect. Callsfor . |
237 for assistance with a number of matters, correct? 23 speculation.
24 A Yes. 24 THE WITNESS: It would be unusual that
25 Q@ Andwhy-- well, first of all, you went back -- or you 25 prisoners in the area do not take the opportunity to do
Page 136 Page 138
1 testified that there are a number of items potentially 1 inapproprlate things in that area, including hiding
2 dangerous that could be secreted, What items In the gym 2 things like that.
3 area are you referencing? 3 Q (BY MR. KENT-BRYANT) But my question Is, you have cited
4 A They have weight equipment, for example, that are free 4 really the idea of having to search the prisoners for
5 welghts, for example. They have musical instruments. 5 secreted items as a reason for the BFOQ. But the extent
6 They have baseball bats, baseballs, basket balls. Other 6 to which that's a major problem or a minor problem really
7 kinds of physical fitness equipment; ropes, those kinds 7 depends on how frequently It occurs, doesn't it?
L] of ltems, 8 A Thére could be non-dangerous contraband found on a
9 There are generally a large number of prisoners 9 regular basis that is not reported.
10 In that area. And so when you're trying to search them, 10 Q That's not my question, though. As to whether it's a
11 you need to be able to perform that duty sometimes 11 major problem or a minor problem depends on how
12 without the assistance of someone else. Because they are 12 frequently it actually occurs, true? -
13 leaving that area to traverse the yard. In other words, {13 A Yes.
14 they have to leave that area and go back to where they 14 Q Andyou also mentloned that there is a restroom In the
15 are allowed to be. And the officer that Is supervising 115 gym area where women are in a state of undress, true?
16 that area may not be available to come and asslst In that 16 A Yes.
17 search. 17 Q And you're talking about actually using the facilities?
18 Q All'right. And the secreting of items from the gym area, is A Yes. -
19 are you aware of how frequenily that actually occurs? 19 Q Allright. In the gym area, that's not a place where --
20 A No, lcan't say. No, 20 that restroom area is not a place where the women are
21 Q Is there any source of Information for how frequently 21 supposed to be changing clothes, correct?
22 that occurs? 22 A Not that I'm aware of, no.
23 A ldon't believe so. 23 Q It's afacllity where you use the toilet?
24 Q Have you ever spoken to any of the officers from the gym 24 A Yes.
25 area conceming how frequently that occurs? f 25 Q Allright. And the people using the tollet, are there
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Page 139 Page 141
1 stalls, are they protected In there from being able to be 1 A Yes.
2 seen by others that are in that facility, the bathroom 2 Q And that was not a BFOQ only position -- women BFOQ
3 facillty? 3 female — or male only position?
4 A The bathroom in the gymnasium Is in an area that has 4 A This is the first facility that | have worked at, that |
5 windows that open to the gymnasium. Very large windows. 5 know of, BFOQ: In that definition exists.
6 Ten - from the ceiling down to waist area, perhaps, that 6 Q Okay. My question is, though, say, for instance, at the
7 look right into the area where you can visually see the 7 Thumb, | understand that it never was BFOQ, but why
8 sinks and a short partition In which somebody walks In. 8 wasn't it BFOQ male only?
9 You see the head and you see the feet. If they are 9 A ldon't know.
10 seated, you don't necessarily see the head. 10 Q Allright.
11 | do not know if they have doors that close on {11 MR. KENT-BRYANT: All right. Let's mark this
12 the front of there, but there is simply a very short 12 8.
13 partition, 13 (Exhibit Number 8 marked for identification by
14 Q Allright. Butthey are designed to — 1 mean, you can't 14 the reporter).
15 look from the gymnasium Into the bathroom and see 15 Q (BYMR. KENT-BRYANT) Just for safety's sake, I'm going
16 people — see any of the people's private areas while 16 to give you Exhibit 8 and ask you to look specifically at
17 they are using the restroom, true? 17 the version of it that is marked. And, again, ask you to
18 A No. 18 identify what Exhibit 8 is and tell me if you find any
19 Q@ Allright. And ls there any reason why, if a male 19 inaccuracies. (Handing document).
20 officer needed lo access the bathroom in an emergency, 20 A (Examining document). The document Is a State of
21 that the knock and announce policy couldn't be used? 21 Michigan, Department of Civil Service, position
22 A No. 22 description for the spacific assignment of electronic
23 Q Are ;ou_ aware of f-r\é_ié-afﬁ-éé}é-ﬁa_\\;l-h_g-i)ééh_a;sié-r;é& o 23 monitor officer,
24 this gym facllity or other gym facilities where the 24 Q Okay.
25 prisoners have been female at all at any polnt? 25 MR. KENT-BRYANT: Counsel, is that Just a
Page 140 Page 142
1 A 1don't know. 1 collectlon of the Lucille Evans' —
2 Q@ Do you know if anyone spoke to any male officers who had 2 MS. GROSSI: These are all the --
3 the assignment of gym officers Involving female prisoners 3 MR. KENT-BRYANT: -- exhibits?
[ before this position was BFOQ'd? 4 MS. GROSSI: Yes, these are all the exhibits
5 A | do not know. 5 used at the Lucille Evans deposition,
€ Q Sowomen who are In the gym, and really even outside of 6 MR. KENT-BRYANT: Would you mind if | --
7 the stalls, are not supposed to be In a state of undress 7 MS. GROSSI: No.
8 in the gym, true? ' 8 MR. KENT-BRYANT: -- | just went In the same
9 A Correct. 9 order, if possible. See If we're -- while she's looking.
10 Q And, typically, if the need arose to perform a strip 10 A (Examining document).
11 search arising out of the gym area, that would be 11 MR. KENT-BRYANT; Okay. | might make reference
12 performed in one of the designated rooms on any of the 12 to them, because there is a couple of things | want to
13 east or west administration buildings, true? 13 skip here,
14 A Right, correct. 14 MS. GROSSI: Okay.
15 Q@ Now, in male facilities where you have been a warden, 15 Q (BY MR. KENT-BRYANT) Are there any inaccuracies in
16 have there been similar gym facilities? 16 Exhibit 87
17 A Yes. 17 A The best way | can answer that Is to say, understanding
18 Q And have those gym officer positions been BFOQ male only? 18 their task is to monitor electronic equipment, for
19 A No. 119 example, on Page 5, under duty Number 2, it states,
20 Q Whynot? 20 “Monitor prisoner porters to ensure they complete job
21 A |don't know that any of the assignments In facilities 21 duties.”
22 where | was warden were specifically identified BFOQ or 22 Prisoner porters do not work in control center.
23 not. 23 They are not allowed In there. However, technlically, an
24  Q Allright. And when you were at the Thumb, was there a 24 officer could observe a prisoner doing that duty using a
125 gym? 25 camera by observing them anyplace in the facllity doing
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1 that job. 1 the potential of seeing a prisoner in a state of undress
2 Q Okay. 2 on a regular basis.
3 A Soitdoesn't say that specifically, but I'm trying to be 3 Q Under what circumstances will the electronic monitor
] as -- 4 officer see a prisoner in a state of undress?
5 Q Okay. 5 MS. GROSSI: I'm going to object. Calls for
6 A - honestaslcanbe, 6 speculation.
7 The rest of It is, again, based on what they 7 Q (BYMR. KENT-BRYANT) You can answer.
] observe in the assignment, which is really inside a very 8 A The positioning of the camera aflows for viewing of
9 closed restricted area in which you don't have prisoner 9 prisoners going Into particular areas. A prisoner who
10 contact in that assignment. So to write misconducts is 10 would remove their clothing golng into a shower area.
11 based on what you observe on the camera, for example, not 11 Certainly, any emergency situation.
12 something you are -- directly have seen like we are 12 Q Okay. So any other examples of situations where the
13 seeing one another. All of those duties would be based 13 electronic monitor officer would see a prisoner in a
14 on their ability to observe the activity on the area in 14 state of undress?
15 front of them. 15 MS. GROSSI: Same objection.
16 Q So what are you referencing with regard to the job 16 THE WITNESS: This is speculation. But,
17 description and inaccuracies? 17 potentially, if the prisoner willfully put themselves In
18 A What I'm saying Is it says a general duty doesn't 18 that position.
19 speclifically say using the security monitoring equipment 19 Q (BY MR. KENT-BRYAN) All right. } mean, that
20 avallable. It just says ensures prisoners compliance 20 particular -- yes, it was responsive to my question and |
21 with department policy, rules and regulations. And says 21 appreciate that. That can oceur on any position, true?
22 monitor prisoners actlvity and behavior. 22 A_Gomect. o e
23 Q Allright, 23 Q And the emergency situations that you're referencing,
24 A - Most people would consider that being a direct 24 what are you thinking of there?
25 observatlon. There Is no direct observation of the 25 A The same situation.
Page 144 Page 146
1 officer on that assignment. 1 Q Okay. Now, the cameras that the electronlc monitor
2 Q Okay. 2 offlcer would be viewing, they do not focus on the Inside
3 A Okay? 3 of prisoner cells, true?
q Q lunderstand that. q A There are some that do, yes.
5 A Otherwise, | would say It is one of the more accurate S Q Inwhich shuatlons?
6 position descriptions you have shown me thus far, 6 A We have a number of cells that have cameras Installed for
7 Q Allright. And in regard to Exhibit 8, do you know who 7 the purpose of direct observation,
8 drafted that? 8 Q What are those?
9 A No,ldonot ) 9 A They are specifically identified cells that would be what
10 Q Do you know when this position was BFOQ'd? 10 we refer to as stripped of any Items that could be used
11 A | know that It was on the staffing chart that | was 11 to harm themselves. Primarily, It's just a bed and a
12 authorized to adminlster here. 12 mattress without any other Implements of seif-harm
13 Q@ Do you know if, prior to that time, If was a BFOQ female 13 available to a prisoner. There are times when the
14 only position? 14 prisoner clearly is in a state of undress.
15 A No,ldonot 15 Q In these particular cells you're talking about?
16 Q Allright. And this is BFOQ female only on all shifts, 16 A Yes. Yes.
17 frue? 17 Q It has not — It's not uncommon for them even to be In
18 A Correct. 18 their own cell and be under direct observation to have
19 Q And, again, would it have been Straub and Curtis who 19 removed their clothing, taken off their sulclde
20 would have been involved in the BFOQ decision for this 20 proteclion gown. Checking their restraints, you know, is
21 position? 21 very frequent.
22 A Yes. 22 And also observing them using the bathroom
23 Q And why is this position BFOQ? 23 where there Is a toilet involved. In most of those cells
24 A This partlcular position has access to all facilities 24 there is a toilet. And you do observe all of that on
25 25 those cameras.

cameras that report back to control center. So they have i
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1 Q And In the shower areas, the ~ where are the cameras — 1 A Forexample, in those observation cells | mentioned,
2 you mentloned that the cameras see women undressing | 2 there are --
3 getting into the shower. Are they focused on the shower . 3 Q Restroom facilities In there you mentioned.
1 areas? ; 4 A Yeah. To help explaln, there is wet cells. Wet cells
5 A They are not — they are — | 5 have a tollet and and a sink In them.
6 Q By focused, | mean pointed at. Not - l 6 Q Right.
7 A Right. They should be looking at the entrances to those 7 A Okay. Otherwise, there is a general bathroom area where
8 areas. The way in which some of them are designed | 8 there Is stalls.
9 guess s the best way to - constructed. 9 Q Right
10 Q Which, the showers or the cameras? 10 A Andthen adjacent to that is generally a shower. So that
11 A Theshowers. The cameras | can point wherever, But you 11 they would be In the same proximity, but not necessarily
12 can plck up areas that ~ you know, they can be in a 12 next to each other. I'm thinking, because every -- there
13 state of undress. It's -- the showers, | mean, we use 13 are so many bulldings around here with different setups
14 every space we can get. So the shower might be right up 14 or configurations of thelr bathrooms.
15 against the wall. And even though you're looking at who 15 A Dickinson, | don't know if you can see into that area. |
16 goes in there, you may be capturing part of that 16 belleve all the toilets are In stalls, except for In the
17 entranceway to the shower. 117 housing unit.
18 Q Do you know, as you sit here today, whether it actually 18 Q Allright. Allright. So I just want to make sure |
18 does? 19 understand. So In answer 1o the questions, do any of the
20 A | don'tlook at all the cameras. There is 1,400 cameras. 20 cameras In and around the restroom areas show women in a
21 |- 21 state of undress? Is the answer yes, no, or | don't
22 .9 Bumyquestionis ssyousithersloday-- . . .o oo {22 knowd oo
23 A Not purposefully. The best way | can describe it, | have 23 A I'm going to have to say no.
24 instructed the cameras to be placed so that we can 24 Q Okay. Now, the electronic monltor position, that's not a
25 determine who goes In a particular area and with whom, 25 posltion that has a strip search requirement, is it?
Page 148 Page 150
1 but not necessarily what is going on In that area. 1 A No, not normally.
2 Q Allright. 2 Q Now, do you know If when this facility, before it became
3 A So.. | 3 female only and there were men and women In different
4 Q 1 guess the question stands, though, as you sit here 4 areas, da you know with regard to anywhere where females
5 today, do you know whether the cameras in the -- or in or 5 might reside whether male corrections officers ever were
6 near the shower area, actually do capture prisoners in a 6 assigned to the electronic monitor officer position?
7 state of undress? 7 A ldonot know.
8 A lcan'tanswer that. 8  Q Do youknow if, before this position was designated BFOQ,
9 Q Allright. 9 whether any men or women were spoken to who had been
10 A I'msorry. 10 electronic monltor offlcers In this facllity?
11 Q Have any electronic monitor officers told you that the 11 A [Ihave no ldea.
12 cameras in and around the shower area see women In a 12 Q@ Now, the electronic monitor position in male prisons,
13 state of undress? 13 that's not a BFOQ male only position, true?
14 A No. 14 A True
15 Q Now, are the shower areas and the restroom areas, are 15 Q Inthe Thumb where you were warden, why wasn't that a
16 they the same areas or different areas? 16 BFOQ male only position?
17 A It depends on the housing unit. 17 A |Ibelleve | have testlifled to this in the past. My
18  Q Allright. Sois there any problems with the cameras 18 experience with BFOQ assignments were specifically
19 ) seeing women in restroom areas in a state of undress? 19 related to the female facliities.
20 A (Noaudible response). 20  Q Okay.
21  Q And by restroom areas, | mean restroom areas as distinct 21 A When that became an acronym that was used in the
22 from the shower areas. | assumed before when you were 22 department and it applied specifically to the female
23 talking about shower areas, that if those included 23 facllities, | don't recall any of my positions, whether
24 restroom facilities, they were included in your prior 24 they would normally or as a practice were staffed with
25 answers. 25 females, were ever designated as BFOQ only. Maybe that
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1 occurred unbeknownst to me, but... 1 Q You were aware of the litigation that the department was
2 Q Well, so, at the Thumb, though, could people In the 2 Involved in conceming, you know, that was brought by
3 elactronic monilor positions view the prisoners In a 3 female prisoners, weren't you?
L] state of undress? 4 A Yes, very peripherally. It - | don't know how to say
5 A Irecall ) believe one set of cameras, | can't recall the 5 this, but the women's Issues were very minor compared
6 housing unit now In particular, and because It did, we 6 to - because of the size of the population, were very
7 put — It had to have been our close custody unit. 7 minor overall to department. And so the majority of our
8 Because It had some security mesh over them and we put 8 effort and energy has always gone to male facilities. So
9 some material to block It from view. 9 while we would be on the periphery of what was golng on,
10 So if you were looking at the camera, the 10 it wasn't something we were directly affected by.
11 camera was In the shower area. That you wouldn't be 11 Q All right.
12 standing there Jooking at a naked person showering. But 12 MR. KENT-BRYANT: Let's go ahead and mark that.
13 | - it's been so long, | can't tell you what housing 13 (Exhlblt Number 9 marked for identification by
14 unit it was. It seems like ~ 1 mean, we didn't have -- 14 the reporter).
15 Q So you're not sure? 15 Q (BY MR. KENT-BRYANT) |want to show you what has been
16 A --the number of cameras. Yeah, | can't teli you the 16 marked as Exhibit 9. The same drill. Il ask you to
17 number of cameras, but... 17 Identify It and then look through it and tell me whether
18 Q So, and my question was, at the Thumb, could the 18 you see any inaccuracies.
19 electronlc monitor officer see prisoners In a state of 19 A (Examining document). Yes, I'm ready.
20 undress? It sounds like, as you sit here today, you 20 Q AlNright. Do you see any inaccuracy In there?
21 don't know? 21 A In general, yes. Again, on Page 6, under Duty 1, it
22 A No,ldon't. |22 P f, "Conducts shak 1 .
23 Q ) AII rlght T 23 prisoners, including strip searches.” | don't believe a
24 A Potential, yes, 24 strip search has ever been assigned in that area.
25 Q Allright. With that potentlal existing, why was that 25 Q The health care Infirary officer?
Page 152 Page 154
1 not a BFOQ only posltion? | understand that -- well, let 1 A Cormect.
2 me withdraw that question. 2 Q Allright.
3 Did you, when you were at the Thumb 3 A Now, I'mon Page 6.
q Correctional Facility, know that you could suggest that [ Q Okay.
5 positions be male only positions? 5 A While under Number 3 there are those things that could
6 A 1don't remember that ever being a toplc of discussion. [3 occur, they don't necessarily monitor — they monitor the
7  Q Wereyou aware before you came to this facility that 7 prisoner going Into an exam room. They are generally not
8 positions -- well, let me ask you this. Strike that. 8 there when the prisoner changes clothes or is put in an
9 When did you first become aware that a position 9 exam gown or anything like that, Potentially, yes.
10 within the Department of Correctlions could be declared a 10 Linens and clothing, potentially — we don't
11 BFOQ position? 11 use any linens over there. It's pretty much all
12 A The first recollection -- you know, | -- the first 12 disposable stuff so it's thrown out.
13 recollection | have of BFOQ was having a discussion with 13 Job duties, yes. Dressing or undressing, that
14 Sue Davls, who was a warden. | don't know where she was 14 would - they would not be called upon to do Iit. Nursing
15 awarden at the time. But when she started working for 15 staff would be called upon to do that.
16 the department, she always worked with women, She never 16 Assist in obtaining information from the parole
17 worked at a men’s facility. 17 eligibility report. Only as it's assigned — only as
18 And my first introduction to BFOQ was her i8 they are assigned to the Infirmary; not the health care
19 discussion about the position of, | belleve, the 19 assignment. These are both combined.
20 department, to remove men from assignments within areas 20 And, again, on Page 7, under duty Number 5,
21 where they can -- where their primary duties were to 21 asslst In room assignment, bed changes. That would only
22 conduct searches of prisoners, whether It be strip 22 apply to the Infirmary, not to the health care
23 searches or pat searches, 23 assignment. They don't have anything llke that. That's
24 Q When was that? When did that -- 24 it.
25 A lcan'tsay the year. Q Allright. And this Is a BFOQ only position -- or a BFOQ

[25
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Page 155 Page 157
1 female only position, true? | 1 A No.
2 A Yes. 2 Q Ifthe health cere officer did not have to interchange
3 Q Andwhatls the reason for that? 3 with the infirmary officer, would there be any reason for
q A Because the officer is interchanged with the infirmary 4 that position to be BFOQ?
5 officer, switched out with the inflrmary officer. And 5 MS. GROSSI: I'm going to object. Calls for
6 the infirmary is considered llke a housing unit. 6 speculation.
7 Probably even more so because the prisoners are confined 7 THE WITNESS: | believe it could be safely
8 to the bed. 8 managed with certain accommodations.
9 Q@ Underwhat clrcumstances are they interchanged with the 9 Q (BY MR. KENT-BRYANT) By a male officer?
10 Infirmary officer position? 10 A Yes.
11 A lunderstand they can be assigned to provide lunch 11 Q Allright. What sort of accommadations are you thinking
12 reliefs where there may be additional movement In and 12 of?
13 out. Maybe they have to pack up a cell and they need to 13 A It really applies, again, to the knock and announce.
14 be In the unit while that duty is performed. 14 Q Okay.
15 Q Aliright. And so they may be switched with the 15 A Forexample, the officer podium for that station with the
16 infimary officer position you're saying? 16 phone and everything else Is right at the door. And so
17 A Correct. 17 they process prisoners In. But they leave that
18 Q And how often does that occur? 18 assignment quite frequently.
19 A 1would only speculate. | don't know If they ~ the 19 Q Whodoes? Which -
20 clinic itself is very busy, except for during count 20 A The officer.
21 times. 21 Q The health care?
22,9 Sothe - andif somecne had 1o be switched withan ;... 22 A Thehealthcare officer.
23 i.r_\.ﬁrmary officer, wﬁ'at_ié |Hhat an Inﬂnﬁary officer 23 Q Okay.
24 does that would require a BFOQ? 24 A And the area is, I'm going to describe it as a U-shaped
25 A Thelnfitnary is considered a housing unit. 25 hallway where doorways are open -- | mean, every time |
Page 156 Page 158
1 Q Okay. [ 1 round over there they never close doors it seems. You
2 A Andso there are bedrooms, beds. They are confined to |2 Know, they may pull a curtain if they have a curtain.
3 their bed for the most part. 3 But there are nurses In the offices, doctors going back
[ There are -- one shower in particular is really 4 and forth. They are doing blood draws. it's a typlcal
5 well opened up because of an Infirm prisoner. If they 5 clinic.
6 have to do searches, you might see the prisoner In a 6 And so they would have to be announcing that,
7 state of undress on a regular basis. 7 you know, male in the area every time they came around.
8 Q Letme ask you this: 8 And often the women are — they have to remove clothing
] Has the health care officer position always 9 In order for a medical procedure to occur.
10 been, since you have been here, interchanged with the 10 Q That's in the inflrmary area?
11 infirmary officer position? 11 A No, that's also in the - this Is Iike a regular — the
12 A [Ibelleve so. 12 health care officer the best way | can describe is like a
13 Q Waell, if someone, I'm not saying who, testified that 13 regular doctor's office. For example, the male medical
14 that's a relatively recent development, would you have 14 providers cannot be in one of those rooms without a
15 any reason to dispute that? 15 female medical provider there. So, in other words, if
16 A I'm--}don't understand your question, 16 there is a male doctor, he cannot parform an exam or be
17 Q@ Well, | think there will be testimony in this case that 117 in that room without the female nurse belng present.
18 the health care officer only recently interchanges with 18 So the same concept would play out that —~
19 the infirmary officer. And before that that was not the 19 because the officer is right there in that area, there
20 case, 20 would have to be some way to let the prisoner know it's
21 Would you have any reason to dispute that? 21 not the doctor coming around. It Is a male officer
22 A )don't hava any knowledge of that. 22 coming around and making checks.
23 Q Allright. One way or the other? 23 Q Allright.
24 A No. 24 A That's the best way | can put you there.
25 Q You have fo answer verbally. 25 Q And so the accommodation you made would be essentlally
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Page 159 Page 161
1 the same as the doctor/nurse sltuation is what you're 1 Q Why?
2 saying? 2 A The majority of prisoners who are seen In health care
3 A Yes, | mean, contlhually announcing knock and announce - 3 have -- should be pat searched upon leaving that —
4  Q Okay 4 leaving that assignment.
5 A - maleinthe area. Because they should be rounding on 5 Q Can that be perforied by the infirmary officer?
6 an infrequent, at least every half hour basis, of the 6 A Thoy are In two separate locations altogether.
7 entire area. 7 Q Which wasn't my question, though. Could it be performed
8 Q Allrght And In this position there should not be a 8 by the infirmary officer?
9 strip search requirement | think you already sald, true? 9 A There would have to be someone that relieves the
10 A Thatis correct. 10 infirmary officer, it has to be staffed with an officer
11 Q And you're unaware of any history of a health care 11 all the time, before relieving them to come In and do a
12 officer having to perform a strip search, true? 12 search of everyone coming out as they come in and out of
13 A That's correct. 13 the office.
14 Q And maybe you Just explained thls. Interms of a |14  Q Isittrue that, in the infirmary area, that the medical
15 pat-down requirement within health care, Is that not ; 15 staff always closes the door during an exam of @
16 applicable to that situation? 16 prisoner?
17 A I'mnot sure if you're paying attention to me. You're 17 MS. GROSSI: I'm going to object.. Calls for
18 reading so — 18 speculation,
19 Q [Imilistening. I'm multi-tasking. Just go ahead. 19 THE WITNESS: | can't testify —
20 A Okay. Allright 1belleve the question was the 20 Q (BY MR. KENT-BRYANT) One way or the other?
21 pat-search requirement? 21 A - one way or the other.
2%, O Right . - e |22 Q. Allight. And, again, | understand the background | _
123" A -l bel_love they siifl hav; t'o performthe féq;nlfed num.b_e.r 23 ' Information that you have glven me, but when you were
24 for that assignment. ) believe, just with routine work 24 warden at the Thumb, the health care officer could be
25 there, they do more than five, 25 female, true?
Page 160 Page 162
1 Q Alrght 1 A Yes
2 A |believe prisoners are routinely pat searched before 2 Q Allright. Do you know whether Exhibit 9 has been
3 they go into a medical procedure. And certainly 3 amended at any time since you have been warden?
4 afterwards It would be prudent to do so because they 4 A No,ldonot.
5 would be around medical equipment that could be used. 5 Q Alvright.
6 Q And male officers would perform, if they were In the 6 MR. KENT-BRYANT: What do you have as your next
7 health care position, could perform that pat-down 7 one?
8 consistent with the procedure from the facllity's 8 MS. GROSS!: | have industries officer.
9 procedure manual that we went over the last time, true? 9 MR. KENT-BRYANT; Okay. Mark this as 10.
10 A No, a male could not be exempt in that assignment. There 10 (Exhibit Number 10 marked for Identification by
11 is many critical tools, to include syringes and those 11 the reporter).
12 kinds of things that - 12 Q (BY MR. KENT-BRYANT) All right. My question to you
13 Q Let mejust Interrupt you. The procedure I'm referring | 13 again Is, first, can you [dentify what has been marked as
14 1o, then we can get It out, but it's the one we looked at 14 Exhibit 10 and tell me any Inaccuracies you see in it, if
15 last time where males weren't exampt. It's a situation 15 there are any?
16 where males and females collaborate and the men can frisk 16 A This is the State of Michigan, Department of Civil
17 the outer clothing that is removed and women would 17 Service, position description for the assignment of
18 perform the actual pat-down. Do you recall that 18 industries officer. (Examining document). Okay.
19 procedure? 19 Q What Inaccuracles, if any, do you see in therg?
20 A Yes. 20 A Page 6, under 15, duty Number 1, conducts shakedowns and
21 @ Alirighl. And that could be performed In the health 21 searches of female prisoners; correct. Including strip
22 care inflrmary — or health care officer pasition, true? 22 searchas; incorrect.
23 A Iwould disagree. 123 Agaln, curious to me, Is the "Complete reclass
24 Q Why? {24 reports for Job lsts.”
25 A Itwould be very Inefficlent. 25 Q Okay.
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Page 163 Page 165
1 A 1'm not sure what that means. 1 stations and | believe they have no more than 20
2 Q Not sure that's a complete sentence. All right. 2 prisoners who are working on dentures. And they do them
3 A Yeah, another cut and paste it looks llke. Page 6, under 3 for the entire State of Michigan.
4 duty Number 3, agaln, assists in prisoner security screen [} So there [s lots of tools In there. There are
5 reports. | do not believe that is — 5 molds. There are scrapers. There s —- | can’t go into
6 Q Okay. 6 the whole process. it's unbellevable the number of
7 A - aresponsibility. ) | 7 tools.
8 On Page 7, under Duty 6, | do not belleve they | 8 They work In an area separate from where they
9 would assist in the supervision of large group 9 do the sewing. The sewing numbers never reached the
10 activities. 10 potential they had told me. 1 think we may have 30 that
11 Q Okay. 11 are assigned In there at any given time. So between the
12 A It seems to be totally out of place. Everything else 12 two areas, 50 to 60 prisoners. The officer —
13 appears to be accurate. 13 Q Isthatatonce oris that—
14 Q Allright. And | assume you don't know who specifically 14 A Um-hum, yes.
15 drafted Exhiblt 10, true? 15 Q -total?
16 A Thatls correct. 16 A Yes, at once.
17 Q However, the fact thal It's designated as BFOQ female 17 Q Okay.
18 only, that would have been a declsion that Curtls and 18 A In total between both of the factories.
19 Straub made? 19  Q Right
20 A At some point, yes. [20 A The officer Is responsible for both operations, making
21 Q And why Is industries officer a BFOQ female only 21 rounds and, you know, completing the pat searches, the
22 PORORR. e 22 . __sewrches of prisoners. The bathroom are - they are opon
23 i A . | believe the industries officer position was also In |23 In that they are a bathroom facility with what | call a
24 place at Scott Correctional Facllity. 24 cafe door. [t's a half door so you can see a head and
25 Q OKay. 25 feet when you're standing. And you can only see the feet
Page 164 Page 166
1 A Theindustries brought here was really totally under 1 when you're seated on the commode. That's in the
2 development and never did result in what they told me it 2 officer’s area to monitor.
3 was golng to be. It was supposed to be prisoners making 3 | think | covered most of the essential
4 uniforms for prisoner -- for prisoners, female prisoners. 4 assignments. All of the prisoners assigned in there are
5 So an area was deslgned where they would change thelr 5 female, obviously. And the custodlal responsibility Is
6 clothing from what we considered to be blues, uniform 6 on the industries officer.
7 prisoner uniform, into a jump suit. 7 Q Are the females, are all the females searched every day
8 Q Okay. 8 upon leaving?
9 A Andwe even fashloned a change area for that purpose. 9 A Idon't believe the requirement is to search every
10 They would be searched, In particular everyone leaving 10 prisoners. | believe it's a random search. The reason |
11 the assignment because the nature of the assignment, 11 say that is It -- when we're random, we are less
12 which it still does use sewing machines, which has 112 predictable. So, therefore, you don't know If you're
13 needles and thread which are huge contraband items, 13 going to be subject to search. So the risk becomes
14 dangerous contraband Inside a facillty, as well as a 14 greater. | might be caught or ! might not be caught in a
15 number of other kinds of tools that they need to maintain 15 search situation.
16 the machinery in there. 16 Q Okay. Soit's a random -- do you know how many searches
17  Q Howmany people are in there at a ime? 17 are performed per day by the Industry officer?
18 A There are two functions. Let me finish. 18 A No,ldonot.
19 Q I'm somy. 19 Q Are you aware if, whether yourself or anyone else, has
20 A Onels asewing operations. 20 have ever spoken to industry officers concerning how many
21 Q@ Um-hum. 21 searches are performed per day?
22 A And the other one Is an operation that makes dentures for 22 A Noton that topic, no.
23 all prisoners throughout the State of Michigan. So they 23 Q Aliright. Are you aware of any strip searches being
24 have a finite number of prisoners that are assigned In 24 generated from the industries area?
25 there. In other words, they only have so many work 25 A No.

Ripka, Boroski & Associates, LLC

(800)542-4531/(810)234-7785/Fax(810)234-0660

(Pages 163 to 166)

email: rba@ripkaboroski.net
Firm Registration No. 008139



NOWACKI v, STATE OF MICHIGAN DEPO. MILLICENT WARREN VOLUME 2 TAKEN: 2-20-13
20
Page 167 Page 169
1 Q Now, the Industry officer has the same five searches -- 1 A Control center.
2 pat-downs per day requirement? 2 Q And contro! center does what with that call for
3 A 1nead to clarify. We need to be talking had the 3 assistance?
4 requirement, yes. We no longer have that assignment. 4 A Depending on the circumstance, the control center will
5 Q The flve pat-downs per day? 5 dispatch someone. The yard sergeant could send the yard
6 A The industries officer assignment — 6 officer who — the yard officer now has duties to make
? Q Oh, no longer -- 7 rounds, custodlal rounds in the area. They also have to
8 A —has been ellminated —~ 8 search prisoners leaving the area at the end of their
9 Q Oh, okay. 9 shifts.
10 A - fromthe department. So at the time, yes. | 10 Q Leaving the industries area?
11 Q Waell, Is the Industries area still functioning? 111 A Yeah.
12 A Yes. |12 Q Okay. I'm sorry, | interrupted you.
13 Q Andwhatis the name of the position of the person that [13 A Theindustries, if you can imagine, it's like a normal
14 supervises that.area? 14 job. It's a factory Job. So you start at a certain
15 A Itis part of the duties of the yard staff. 15 time. They eat on their assignment. They stay in the
16 Q Okay. Why was that position eliminated? 16 building the whole time. And then they leave at the end
17 A It was eliminated by Deputy Director Treacher as an 17 of the day.
18 officiency measure, 18 So we can — we can put somebody there to
19 Q Sols there someone In the industries area at all times? 19 supervise who comes In the building. And once they are
20 A Yes, 20 in the bullding, they secure the building. And then they
21 Q Allright. By someone, | mean an officer, of course. 21 leave and go do their other assignment and come in and
22 A No. e |22 make rounds. And then at the end of the shift, when .
23 Q No, there Is not? So at times the prisoners, there is no 23 everyone s done working for the day, they search the
24 one inside the building supervising them? 24 prisoners before they leave the building and then go back
25 A There are no officers inside the building supervising 25 to thelr other dutles.
Page 168 Page 170
1 them. 1 Q Altright. And randomly search the prisoners?
2 Q Whols supervising them? 2 A |believe It's random.
3 A In the one area, their technical position is called an 3 Q Allright. Has the -- have there been any problems
4 industry supervisor. 4 Involving prisoners secreting -- well, strike that.
5 Q Okay. 5 Strike that.
6 A It's a general term for a work supervisor depending on 6 So the procedure, If there is an Issue with
7 the factory they are running. 7 prisoners secreting items, Is that Mr. Burris or Ms. Sabo
8 Okay. 8 is supposed to call the control center, true?
9 A One happens to be Mr. Burris who is the supervisor of the 9 A Yes.
10 dental lab operation. And the other one Is Amy Sabo who 10 Q Has that happened?
11 Is an industry supervisor for MSl. And she Is ~ 11 A |don't know. The change happened within the last six
12 Q MsI? 12 months perhaps. Seems like a shorter petiod of time. So
13 A Michigan State Industries. 13 | don't know.
14  Q Okay. 14 Q And there haven't besn any problems reported to you
15 A They run the factories. 15 conceming that procedure, true?
16 Q Aliright. Are they Depariment of Corrections officers? 16 A Youwould have to deflne problem.
17 A They are not offlcers. 17 Q Well, I'l define It broadly and maybe ['ll even say
18 Q Okay. Are they Department of Corrections employees? 18 issue. Have there been any Issues/problems reported to
19 A Yes. 119 you concerning that procedure?
20 Q Do they perform searches? 20 A 1 have recelved staff complaints about the failure to
21 A No. 21 have custody staff in the area.
22 Q So what happens if they detect someone secreting a tool 22 Q What have been the nature of those complalnts?
23 or a needle or somsthing of that sort? 23 A It's a change from what we have always done. And they
24 A They call for asslstance. 24 feel that they aren't officers.
25 Q And {o whom do they call for assistance? 25 Q That Mr. Burris and Ms. Sabo aren't offlcers?
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Page 175 Page 177
1 R-O-V-E-R, officer. (Examining document). This 1 Q Andwhatls the reason for that?
2 assignment Is specific to the midnight shift only — 2 A The potential assignment for them to work in a housing
3 Q Okay. 3 unit where prisoners are often found in a state of
4 A —according to thls document. You all set? 4 undress, to perform their dutles, relleving the officer
5 Q@ No. Thisls one we're golng to have to share. Thisls 5 normally assigned.
6 the rover posltion for, It appears to me, to be for the 6§ Q Howoftendo they relieve housling officers, or officers
7 a.m. and p.m, shifts as well. So why don't we go 7 that work in housing?
8 ahead and -- well, we'll have to share, because It's 8 A To be honest it depends on the circumstance. They could
9 my -- this one Is my only copy. It hasn't been 9 be sent in to provide a bathroom relief, They could be
10 previously mark. 10 sent in to provide a half hour meal relief. And because
11 (Exhibit Number 12 marked for identification by 11 we have one on "each side of the unit", often they could
12 the reporter). 12 be In there for an hour performing those duties. It
13 Q (BY MR. KENT-BRYANT) Why don't we have you go through 11 13 depends on how long the need is for them to relieve the
14 first with the Inaccuracles before we move onto Exhibit 14 normally assigned officer on that position,
15 12. 15 Q How - I'm sorry. How many rovers are there on each
16 A Okay. Page 5, under 16, Duty 1, again, | find that 16 shift?
17 language | have trouble with: "Completes reclass reports 17 A Without looking at my staffing chart, | can't tell you.
18 for job lists." 18 Q More than one?
19 Q Okay, go ahead. | understand your comments on thal. 119 A Yes.
20 A And then going to Page 7, under Duty 5, asslsts in 20 Q Arethere more on one shift than another?
21 supervision of large group actlvitles outside the housing 21 A | believe so.
22 unit, such as meals, movies, special entertainment, et 122 Q Arethe days shifts more -- are there more rovers than
23 B éet_el_-a “That wouldnotoccur on the mldmght shi. 23 there are on the midnight shifts?
24 Q Okay. 24 A On our active shifts, which would be both days and
25 A The other duties that are identified in here could occur 25 aftemoons.
Page 176 Page 178
1 on the midnight shift as assigned. Many typically would 1 Q Okay. Right. Okay. So the reason it Is BFOQ is that
2 not be as that is an inactive shift and prisoners are 2 the rover may have to relieve someone In housing. Are
3 primarily asleep during that time. 3 there any positions that the rover does not provide
4  Q Allright Generally, what does a rover do? [ relief for?
5 A Onthe midnight shift, they will provide relief to 5 A They could be called upon to provide relief for any
6 officers assigned to various positions throughout the 6 asslgnment that Is not supervisory.
7 facility. 7] Q Have there been any efforts to balance the staffing of
8 Q Allright. Let me show you Exhibit 12. And if you could 8 the rover so that females would be available to cover
9 identify that and also find any inaccuracies in that 9 housing assignments or, you know, covering any sort of
10 particular exhibit, |10 rellef in housing, while the males could cover
11 A Very quickly, but in the interest of time, | find that 11 non-housing, non-BFOQ assignments?
12 there are some inconsistencles. I'm sorry, did you want 12 A To the extent possible.
13 me to go through the description, what we're looking at? 13 Q Ineach of these, and I'm talking about Exhiblts 11 and
14 Q@ Yeah, anyinconsistencies. Are there any different than | 14 12, they say that the rover is a BFOQ positlon. Is It?
15 the ones you identified in Exhibit 117 {15 | mean, are men staffed on rover ever?
16 A Yes. On Page 6, | believe, under Duty 3, it talks about 116 A |don't believe they are precluded, but | would have to
17 assists in prisoner security screen reports; not really a 17 look at the chart to say for sure, | believe it's BFOQ.
18 responsibility of the rover. Could potentially obtain 18 Q Sothey are precluded? | mean, this is a BFOQ position
19 information for the parole eligibility report; not 19 or it's not about a BFOQ position?
20 likely. 20 A |believe it is. However, we could have a male, for
21 The rest of the duties generally could be 21 example, that is assigned to relieve those that don't
22 applied. 22 require a female to relieve themn, I'm sorry, that was
23 Q@ Allright. And both the -- well, all three shifts of 23 awkward,
24 rover are BFOQ, true? 24 Q Well, the rover is an actual assignment, correct, that -~
25 A Correct. 25 you know, someone comes to work today and they are going
(Pages 175 to 178)
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Page 179 Page 181
1 to be the rover —~ 1 A belleve so.
2 A Correct. 2 Q Aliright. And, currently, as far as you know, there are
3 Q - fortoday, right? 3 both yard contro! officers and rover officers?
4q Are any of those assignments given to males? 4 A Yes. To understand the operation, we could have
5 A Yes. 5 activities on the yard. In other words, prisoners on any
6 Q Eventhough the position Is BFOQ? 6 glven shift traversing the yard. So | need a yard
7 A 1can give you an example that recently happened. 7 officer out there.
8 Q Okay. B Q Right.
9 A Our programs building is normally closed. The programs 9 A Additionally, It may be Officer Dine. So the rover may
10 deputy was working and required to have the maintenance |10 have to be assigned in the, you know, in the housing unit
11 of the floors to be an issue. Which she had to supervise E 11 to relieve the officer. So both could be performing
12 with a custodlal officer that happened to be a male. {12 different but similar functions.
13 So although males don't normally work in the F 13 Q Alright.
14 programs building because they have to do pat searches, 14 A Okay.
15 she was there to perform that duty if it needed to be 15 MR. KENT-BRYANT: What are we on, 13, now?
16 done so he could perform custodlal responsibllities. 16 (Exhibit Number 13 marked for identification by
17 So can it? Yes, | just gave you an example of 17 the reporter).
18 how it could be. Rovers could be assigned to relieve |18 Q (BY MR. KENT-BRYANT) | want to show you what has been
19 your bubble officer and it doesn’t require a woman or a ! 19 marked as Exhibit 13. And if you could Identify the
20 female to work in the bubble to relieve that officer. 20 document and then, again, find any inaccuracies in the
21 Q Well, I'm asking the opposlte, though. Maybe we're 21 Job description If there are any.
22 confusing one another. - |22 A This is a State of Michigan, Department of Civil Service
23 Sawherme_asﬂgn_menl 'sh'eets' all'e made up for a 23 position description. 1 don't know if we can save a
24 week or so forth, are men ever assigned to rover, to be 24 whole lot of time. But this was -- this is not a
25 the rover officar? 25 position that works at this facility.
Page 180 Page 182
1 A |belleve just said. yes. 1 Q Has it ever been?
2 Q DId you? Allright. So In that parlicular circumstance, 2 A No.
3 it was determined that you wouldn't need a female to be 3 Q Okay.
4 the rover for that pariicular clrcumstance; is that how 4 A Thisls a different classification altogether. We don’t
5 It worked? 5 staff any corrections medical aides at this facllity.
6 A |believe it can be likened to the situation where we 6 I'm only aware of one facility in the state in which we
7 identified half of the assignments for the yerd to be 7 do that.
8 BFOQ and half of the assignment non-BFOQ. | believe the 8 Q Okay. That probably does save some time.
9 same princlpal applies to rover. 9 Going back to the rover position real briefly,
10 Q Aliright. So, myunderstanding, and | guess | didn't 10 that's not a poslition that requires that the officers
11 see It there in what we received, but my understanding is 11 perform strip searches, true?
12 there would be a yard control position description that 12 A Under normal circumstances, no. They could be called
13 Is not BFOQ In addition to one that is BFOQ; Is that 13 upon to do it clearly, but not in the assignment. They
14 correct? 14 were relleving someone in the housing unit. We don't
15 A That's correct. 15 perform strip searches In the housing unit.
16 Q And that's the same for rover? 16 MR. KENT-BRYANT: Mark this as 14.
17 A | believe so. 17 (Exhiblt Number 14 marked for Identification by
18 Q If you know, Is it half and half the way the yard control 18 the reporter).
19 officer position is? 19 Q (BY MR. KENT-BRYANT) | want to show you what has been
20 A Honestly, | can't say. Sorry. The term rover and yard 20 marked as Exhibit 14, if you could identify that and,
21 control has been interchanged with each other over the 21 again, determine any inaccuracies that are in the
22 years for reasons beyond me. So | don't know what it 22 position description.
23 currently looks llke. 23 A This is a State of Michigan, Department of Civil Service,
24 Q Okay. Currently, is the rover position assigned l24 position description for the assignment of property room
25 approximately 50/50 males and females? |25 officer. (Examining document). All right. Ready?
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1 Q Yes 1 assignment. And male offlcers are prohibited from being
2 A Okay, On Page 5, under 15, under general summary of 2 In an area oneg-on-one with a female prisoner.
3 duties, it speaks on the responsibility to conduct strip 3 Q Prohibited by whom?
4q searches of female prisoners. | don't believe that is a 4 A lunderstand that's part of the department's policy.
5 function of that assignment. 5 Q Do you know where | could find that policy?
6 "Completes reclass reports for job lists." 6 A Female prisoners cannot be -- 1 mean, if they are
i Again, } don't know what that means. 1 under - If they are working with a male, there generally
8 Q Right. 8 has to be two prisoners. If we are transporting a female
9 A Page 6, Duty 4, they may observe changing of clothes if 9 prisoner, the transport officer has to be at least one
10 it's a size-related issue. Probably more so shoes than 10 male and one female.
11 items of clothing. 11 It's for privacy rights and to minimize the
12 There Is not a toilet in the facility -- In the 12 risk of abuse.
13 area. And that | believe Is all of it. 13 Q My question, though, was it sounds like you're saying
14  Q Allright. And, once again, with regard -- well, what 14 there Is a general pollcy somewhere that male corrections
15 does a property room officer do? 15 officers cannot be isolated with the female prisoners.
16 A Their primary function is to ensure the safety of all 16 | haven't seen that In my research, but that doesn't mean
17 incoming property to prevent the introduction of escape 17 i's not there. Can you point me in the direction?
18 materials or contraband to the prisoners. 18 A lcan'ttell you the document.
19  Q Okay. 19 Q Okay.
20 A They are also Involved falrly intimately in the ordering 20 A lknow that —
21 process of items for prisoners. |1 don't believe they do 21 Q s there a document?
22 any measuring. However, with women's clothing in 22 A lcan'ttell you that. | know in practice we do not put
23 "'-'i).artlcula.;.. items come In sized. So ?here_may be a need 23 amale staff member In that position routinely.
24 to try on an Item. A shirt is too small. It has to go 24 Q Okay. Any other reasons that it's a BFOQ position?
25 back, So rather than have It leave that area, the 25 A Could be information that I'm not privy to.
Page 184 Page 186
1 officer then takes the product and returns it to the 1 Q Allright. There is not a strip search requirement for
2 manufacturer or the store or whatever the prisoner 2 the position, true?
3 purchased it from, 3 A Truse.
a I's an Isolated assignment. Prisoners come 4  Q Isthere a pat-down requirement for the position?
5 over there on a pass or a call-out to pick up property. 5 A They could be called upon to do a pat search.
6 They could be over there for a period of time by 6 Q Do they have that flve pat-down per day requirement?
U themselves. So we call It an Isolated assignment. They 7 A |don't know.
8 shakedown prisoner property. This is essentially the 8 Q Okay. Under what circumstances would they be required to
9 assignment. 9 to do a pat-down?
10 They do clerical kinds of duties from the 10 A Ifthere is any reason to believe the prisoner has
11 standpoint of they maintain property cards so we have an 11 something they shouldn't have.
12 Idea of what goes in and what comes out. Some property 12 Q Allright. Which is part of the pat-down policy
13 in controlled by quantity. So If, for example, they say 13 regardless of position, true?
14 Prisoner Warren already has two pairs of shoes, They are 14 A Yes,
15 only allowed two pairs of shoes. So you have to give me 15 Q So a yard control officer would have that same pat-down
16 the other pair of shoes in order for me to gave you that 16 responsibility, right?
17 pair of shoes. 17 A Yes,
18 So it has to be an exchange process in some of 118 Q Have you become aware of any situation in which the
19 that. So that's where it comes into some of the . 19 property officer needed to do a pat-down that actually
20 changing of the clothing. Essentially, that's what they 20 occurred?
21 do. 21 A One doesn't come to mind in particular.
22 Q Andit's designated as a BFOQ female only position, frue? 22 Q Allright. Do you know how common It is that the
23 A Yes. 23 property room officer has to perform a pat-down?
24 Q Why? 24 A No.
25 A Well, | belleve part of it is it's an isolated 25 Q Interms of seeing women in a state of undress, the
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1 property room officer shouldn't have to see womenin a 1 And the other one works in the school building
2 state of undress, true? 2 proper where primarily classroom activity goes on. But
3 | don't think so. 3 there s other kinds of things that occur in the
4 All right. Did you have a -- you must have had a 4 building; primarlly, classroom.
5 property room at the Thumb? 5 Q@ Allrght. Ithink you already said there is not a strip
6 Yes. ‘ | 6 search requirement and, generally speaking, there is no
7 And that was a position that could be staffed either by 7 reason to be seeing the women In a state of undress In
] males or females, true? 8 this school officer positlon, true?
9 Yes. 9 -A True.
10 MR. KENT-BRYANT: Mark this as 15. 10 Q Now, the searches, are you aware that at times in the
11 (Exhibit Number 15 marked for Identification by 1 past, even when the school was servicing females, that
12 the reporter). ' 12 male officers also were school officers before It got
13 (BY MR. KENT-BRYANT) All right. I'm going to show you |13 BFOQ'd?
14 what has been marked as Exhibit 15. Again, | would ask 14 A Well, | don't know. | mean, it was always supposed to be
15 you to identify It and then feaf through It to identify 15 BFOQ from my knowledge. ! understand there was a male
16 any inaccuracles. 16 assigned there. And | pointed to the staffing chart that
17 Department of Corrections -- I'm sorry, State of 17 required it to be a BFOQ. So when | was aware of it, you
18 Michigan, Department of Civil Service, position 18 know, | instructed staff to follow the staffing chart
19 description for the assignment of school officer. 19 that identified it as being a BFOQ assignment.
20 (Examining document), Okay. 20 Q Aliright. Did you ever speak to any of the male or
21 Inaccuracies? 21 female school officers conceming whether the search
22 _Page 5, under Duty 15 -- or Item 15, duty Number 1, 22 requirement had ever caused any sort of problem?
23 speaks on performing strip searches. They are not 23 A No, I have never had a conversation.
24 performed — they do not perform strip searches in the 24 Q Do youhave any evidence that there were any soris of
25 school bullding routinely; only In emergencies. And 25 problems canceming the search requirement when the
Page 188 Page 190
1 that's under a situational Incident. 1 posltion was being staffed by males and females?
2 "Completss reclass reports for job lists." I'm 2 A None was brought to my attention,
3 not clear on what that means, 3 Q Sols the reason that you made sure that it was female
4 Right, 4 only strictly because It was designated BFOQ?
5 Page 6, Duty 4, speaks on observes female prisoners 5 A Strictly because the assignment requires the custodial
6 changing clothes. The potential is there. Given the 6 officer to perform a search of the prisoner to ensure
7 vocatlonal programing that goes on In the building, there 7 there is no contraband leaving the area. Whether it be
8 may be a need for them to change soiled clothes. But, | school books, whether it be screws, wrenches, hammers,
9 generally, It's not out In the open. 9 drills; all those Item.
10 On duty Number &, Page 7, speaks on the 10 And so the officer would have to put —
11 assisting supervising urine drops; generally not. 11 physically put his hands on the prisoner’s body to do
12 Generally does not occur In that area. That would be it. 12 that search. That Is a requirement under the BFOQ for a
13 All right. And why is this position BFOQ? 13 female to have that assignment.
14 Again, there is a requirement to perform searches of 14 Q Now, is that one that was done to every Inmate using the
15 prisoners’ persons, pat-down searches - which men are 15 faclity or Is that a random search?
16 prohibited from doing by policy — when they leave the 16 A Itshould be random coming out of the school building
17 school building and leave the classrooms. 17 proper. Out of the trades area, it should be all of
18 How many school officers are assigned at a time? 18 them.
19 I'm going to say two. 19 Q And Is that written down anywhere?
20 Is this another position where one can be male and one 20 A It may be in their post order. | don't know.
21 can be female or do they both need to be female? |21 Q Why from the trade area should it be all of them?
22 They both are female. One works specifically in the |22 A To famillarize you with the operation, we run a buildings
23 vocational education area. It contains the largest tool 23 trade, which means they run a wood shop. They have
24 crib, which contains the most critical, dangerous tools 24 glues. They have hammers. They have drills. They have
25 that are stored Inside the facility. 25 screw drlvers. They have saws. They have a multiple
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1 critical tools that | don't want find In anybody's back 1 Classes begin at one time, Classes end at a time.
2 or being used as a weapon. So they should be searched 2 Buildings close at a time. Prisoners are released from
3 whenever they are assigned over there. Auto mechanics 3 those. The only exception to that is If somebody calis
4 has even more of those kinds of tools. 4 in sick and then we don't have that assignment.
5 Q@ Howls this different than the Industries area? 5 Q Whenthere was a male and female In the school, how was
6 A Industries is a ~ you know, the machines are fixed and 6 it done, the searching?
7 what they are primarlly gefting are needles, While a 7 A ldon't know.
8 needle can cause damage by poking you and spread disease, 8 Q Withregard to the implements in the school, like
9 it's kind of ugly what happens when a wrench comes up 9 hammers, drills, those sorts of things, do the prisoners
10 somebody’s head. 10 have to turn in thelr 1D before they recelve the tools?
11 @ Are there — other than needles, are there any other |11 A They should.
12 tools or dengerous Implements In the industries area? i 12 Q Arethey required to?
13 A |belleva all of the scissors are rounded off, except for 13 A Because I'm responsible for holding discipline at this
14 when they have to do the large cutting, And that's done 14 facility, no, they are not always required to.
15 by the employees of the state - 15 Q In other words, sometimes -- what you're saying is
16 Q Okay. 16 sometimes the policy that they must turn in their ID Is
17 A -notthe prisoners, 17 violated; is that what you're saylng?
18 Q Other than the scissors, anything else? 18 A Right,
19 A The sewing machine operatlon itself. | mean, they have 1% Q How often does that happen?
20 other things that are required to fix it. So if the 20 A | can't put a number on it.
21 industry supervisor has to fix a sewing machine, that's 21 Q Fair to say, though, that the prisoners are required by
22 behind a caged area and Is accounted for. But it's not 22 policy to turn in their ID before they receive atool,
23 usedbyprioners. 23 fue? S
24  Q Andwhatabout In the dentures area? Are there awls or ! 24 A Staff are required by policy to ensure prisoners that are
25 screw drivers or ~ 25 assigned a tool are identified. Sometimes you have to
Page 192 Page 194
1 A Notscrew drivers. There are other kind of implements. 1 turn in your ID., Sometimes an ID is kept on thelr
2 | don't know what you call them. And they are handed 2 person. But it must be logged who the tool is given to
3 out. They are controlled that way. 3 and by whom and who the tool is returned by and - from
4 Q Inthe schools area, why would, if one of the officers 4 and by whom.
5 were female, why wouldn't she be able to perform the 5 Q@ And none of the prisoners are actually allowed to leave
6 required searches? I'm listening. 6 the area until all the tools are accounted for, true?
7 A From an operational stand, the faclility operates on a 7 A They should not be, correct.
8 schedule. So at the time the school is being released 8 Q Allright. And isn'tit true that the pat-downs occur
9 and the prisoners are subject to search, that's the same 9 only if there are tools that are missing and unaccounted
10 time that that activity is going on In the trades area. 10 for?
11 So | have the need to provide that search 11 MS. GROSSI: I'm going to object. Calls for
12 whether it be random or on every body coming out of there 12 speculation. iy
13 at identically the same time. So | can't be relleved by 13 THE WITNESS: That goes against pollcy.
14 the other officer because they are already doing that 14 Q (BY MR. KENT-BRYANT) Allright. Do you know as a matter
15 duty on thelir assignment. 15 of practice whether that's true or not?
16 Q Soithas o be at identically the same time for what 16 A No, | do not.
17 reason? ) guess | — 17 Q And what policy are you referencing? Not the content of
18 A Schedule. That's when class let's out. 18 it. Butis It a policy hat is in writing somewhere?
19  Q Whatwould be the reason that it couldn't be staggered by 19 A About conducting pat searches on prisoners?
20 a few minutes? 20 Q No, no, no. Specifically, with regard to the school, |
21 A Because we're a 24/7 operation and we run by the minute 21 belleve you testlfled that in the -- there were two
22 on our schedule. And so count time, mealtime, school 22 areas. Tell me their names again.
23 time, starting and ending, traversing the yard, it's very 123 A The vocational?
24 much controlied by a schedule. 24 Q That all the prisoners needed to be searched. You said
25 All of the teachers arrive at one time. that was the policy for that. s that wrilten down

25
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1 anywhere? 1 Q Say that again. Left without...?
2 A You may find it in your post orders. | can't say 2 A Proper securlty monitoring. In other words, a partner In
3 specifically. 3 the area on an Isolated assignment. Frequent contact
4 Q Allight. And It sounds like you're not sure one way or 4 with that officer to ensure that they are safe when
5 the other whether, as a matter of practice, the searches 5 prisaners are in that area.
6 only occur there if there are tools missing? 6 Q Allright. But, | mean, a female -- maybe I'm not
i A I can't answer that. 7 understanding. A female properly offlcer would face the
8 Q Okay. You know, similarly, If someone were — I'm B same risks to life and limb that a male would, true?
9 skipping around a little bit right now. If someone were 9 A Notwith female prisoners.
10 to testify that the searches in the health care area did 10 Q Inwhatrespect?
11 not occur as a matter of practice when women left the 111 A The tragic events involved sexual assault as well as
12 Infirmary, would you have any reason to say that's not [12 murder.
13 true? 13 Q Aliright. | mean, so there is -- but the sexual
14 A Iwilltell out that ] would not condone that. It's a 14 assault, | mean, you're not -- the primary concern is not
15 high risk area for contraband leaving that area. 15 the female prisoner assaulting the corrections officer,
16 Officers should follow that post order and prisoners 16 the male corrections officer, true?
17 should be pat searched leaving that area. 17 A Repeat that.
18 Q Is there a post order? 18 Q Right. With regard to sexual assault, the primary
19 A There should be a post order for every assignment an 19 concern isn't that the female prisoner will assault the
20 officer Is glven at this facility. ‘ 20 male corrections officer? It's that the male corrections
21 Q Okay. | mean, Is there a post order that says that the 21 officer will assault the female prisoner, true?
22 health care worker must shake down all prisoners leaving 22 A ltcango either way, o
23 thelmfirmay? T 23 Q But-
24 A lcan'tanswer that 24 A We have historically provided more protection to a
25  Q Allright. So, as you sit here, you don't know one way 25 female, whether it be a prisoner or a staff member.
Page 196 Page 198
1 or the other whether it actually happens? 1 Q Allright. So, | mean, | think we could agree that when
2 A ldon't perform that duty. | don't know. 2 we're assessing the risk of the corrections officer to
3 Q Allright. But, as you sit here today, it sounds like 3 violence at the hands of the inmate, there is both the
4 you also don't know whether those officers have besan q male and female officers are at risk, right?
5 ordered to do so; is that true? 5 A Theriskis greater.
6 A | don't know what the officers are ordered to do -- 6 Q For..?
7 Q Allright. Well, | mean - 7 A Forafemale to be assaulted by a male prisoner on a
8 A -~ by their supervisor. | couldn't testify to that. 8 single assignment.
9 Q -- have you ordered their supervisors to order them to 9 Q@ Okay,right, | wouldn't disagree. Now, thls Is a female
10 perform pat-downs of prisoners coming out of the 10 facliity. So here, isn't it fair to say, that the risk
11 infirmary? 11 to the male corrections officer of assault by the female
12 A 1don't remember any direct order to do so. 12 prisoner at least isn't any higher than it would be for a
13 Q Aliright. And skipping around a little blt more, In the 13 female corrections officer?
14 property room -- is the property room equipped with 14 A True. The reverse, however, is the potential for a male
15 cameras? 15 officer to be Inappropriate with a female prisoner on an
16 A | believe so. 16 Isolated assignment.
17 Q Al right. Why does that not ameliorate the problem of 17 Q And this brings us back to the beginning. Why are the
18 the officer being isolated with the prisoner? 18 cameras that are present in the property room, why do
19 A I'm goling to try and be without passion on this. My 19 they not amellorate that problem?
20 experience == 20 A Camera observation can be used for investigation and
21 Q You can be with passion if you'd like. 21 determination If there has been inappropriate behavior
22 A -- with this department Is single officer assignments are 22 after the fact.
23 such a high risk that, left without property security 23 Q s this not something that links into the electronic
24 measures, has resulted in staff death both at this 124 monitor officer?
25 facllity and at the Thumb facility. 25 A ltls.
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1 Q Allrght. So they are seeing it in real time, right? 1 and it's not finished being installed, and began as a
2 A Notnecessarily. ) praject that has gone beyond anyone’s expectation In
3 Q Why not necessarily? 3 running a correctional facility. There is not another
4 A Youcan'tlook at 1,400 cameras at the same time. 4 facility in the state that has half the number of cameras
5 Q@ So--well, whatis the job of the electronic monitor 5 we have here. The department's policy Is silent on all
6 officer? 6 of the use of this type of technology.
7 A To monitor cameras throughout the facility. 7 I'm not an expert. | can't tell you, I can
8 Q Allright. So they are supposed to be trying to observe 8 tell you that | feel It's inadequate. But| can't tell
9 what is going on in real time, cotrect? 9 you what is adequate. | don't know what the expectation
10 A ltis not possible to look at them all in real time in 10 will be of using that equipment to Its fullest extent.
11 all locations. 11 Q Okay. Sothe amount of equipment is not inadequate,
12 Q Butthat's what they're doing, right? They are 12 but - so I'll let you answer. You're not saying the
13 looking -- 13 amount of equipment Is inadequate, right?
14 A They are looking at some areas all the time, 14 A Certainly not.
15 Q Right. And then they are supposed to be scanning the 15 @ Right Okay. When you say it's inadequate, what are you
16 different screens with, at intervals, to be able to see 16 referencing?
17 what Is going on, right? 17 A This deposition is a perfect example. Your expectation
18 A Notevery camera Is looked at every shift by every 18 Is that | have an officer that can monitor every camera
19 officer assigned to the electronic monitor. [19 screen that could be golng on in real time. You're not
20 Q Would there be a major Inconvenlence in requiring the 20 atypical of the average non-corrections person. What |
21 electronic monitor officer to maintain surveillance of 21 call a lay person.
22 the properly room at certain intervals? 22 _The expectation is, If you have 1,400 cameras,
23 MS.GROSSI: I'm going to object. It calls for 23 why can't you prevent what you see going on? And my
24 speculation. 24 answer would be, | can't see what Is going on in real
25 THE WITNESS: 1 can't answer that. We have no 25 time, realistically, 24/7.
Page 200 | Page 202
1 pollcy on it. 1 Q Allright.
2 Q (BYMR. KENT-BRYANT) Okay. 2 A it's the proverbial --
3 A This s the first experience the department has in the 3 Q Butwhat is inadequate?
1 number of cameras inetalled in the facility. 4 A -- chicken versus egg.
5  Q Inyouropinlon, does the facliity need more electronic 5 What is adequate? You define that.
6 monitor officars? 6 Q No, no, no. I'm not under oath. You said that you
7 A ldon't have an opinion on that. 7 considered something to be inadequate. I'm wondering
i Q Ifyou could have anything you wanted, would you want 8 what It Is that you were referencing.
L] another —~ or more electronic monitor officers? 9 Is the protocol for using them, the staff; what
10 A Iflcould have anything | wanted? 10 are you talking about.
11 Q Yes, you get three wishes for your whole life, 11 A All of that.
12 A The first one would not be that. 12 Q Okay.
13 Q Thefirst one is supposed to be to wish for more wishes. [13 MR. KENT-BRYANT: Let's mark this.
14 But, in all seriousness, do you think that that position 14 (Exhibit Number 16 marked for identification by
15 could be better served with more officers staffed to it? 15 the reporter).
16 A Well, this Is not potitically correct, | believe that we 16  Q (BYMR. KENT-BRYANT) Allright. I'm going to show you
17 could have more officers assigned to the correctional 17 what has been markéed as Exhibit 16. If you could,
18 facility than we currently have. 18 identify that document and then, again, look to see if
19 Q Allright. 19 there are any Inaccuracies In it.
20 A Specific to that assignment, | have personally sought 20 MS. GROSSI: This Is -- ekay.
21 guidance on what we should be doing with the system they 21 THE WITNESS: (Examining document). Okay.
22 have installed here. 122 Q (BY MR. KENT-BRYANT) All right. And any inaccuracies?
23 Q The cameras system? 23 A Again, there should be one identical for non-BFOQ.
24 A Yes. What to monitor, when to monitor it, how to release 24 Q Okay.
125 It, under what circumstances. The system was instalied, 25 A And on Page 5, under 15, again, that statement,

Ripka, Boroski & Associates, LLC
(800)542-4531/(810)234-7785/Fax(810)234-0660

(Pages 199 to 202)

email: rba@ripkaboroski.net
Firm Registration No. 008139



NOWACKI v. STATE OF MICHIGANDEPOQ. MILLICENT WARREN VOLUME 2 TAKEN: 2-20-13
29
Page 203 Page 205
1 “"Completes reclass reports for Job lists.” 1 submitted by the Department of Corrections. One of the
2 Q Right 2 people listed is a man named Tony Lopez. Do you know
3 A Andtbelieve on Page 8, under 16, there would not be any 3 what he would know about this facllity and specifically
4 need to write a prisoner pass. A prisoner never leaves 4 the decislons made to declare certain positions BFOQ
5 your area, 5 female only?
6 There wouldn't be any reports on caustics or 6 A Mr. Lopez works for civil service In Lansing as our
7 cleanliness assoclated with the assignment. The 7 liaison for the Department of Corrections.
8 responsibility for cleanliness would be with the hospital 8 Q Okay. Have you ever worked with him regarding the BFOQ
9 housekeeping staff. 9 issue?
10 They would not complete security classification 10 A No.
11 screens or order supplies. They wouldn't set up 11 Q Al right. Same question with regard to Nancy Zang,
12 schedules for porters or laundry. 12 Z-A-N-G?
13 Q Allright. And what does an offsile hospital officer do? 13 A The question?
14 A They provide custodial supervision for a prisoner 14 Q Yes. Do you know what she would know concerning this
15 confined as a patient, an inpatient at a local hospital, 15 facility and specifically the decisions made regarding
16 under which the department has a contract for services. 16 designating certain positions BFOQ female only?
17 Q Allright. And it's your belief that right now — you — 17 A No, I do not.
18 well, strike that. {18 Q Do you know what Clarice Stovali would know about those
19 Usually, there are two officers that will be 119 Issues?
20 offsite hospital officers on any given occasion? 20 A No, ] do not.
21 A Yes. 21 Q Do you know what Susan Davis would know about those
22 i 2200 e your believe thal umently, thok one of thase, . occisseusssesse i) 28 o SBBUBBR. oo i i it
23 officers can be male? 123 A | don't know what she would know.
24 A Correct. 24 Q Whols Susan Davis?
25 @ Now, has this been this way since the facillty has been 25 A She was the warden who was — | replaced here.
Page 204 Page 206
1 converted to female only? 1 Q Oh, that's right. That's right. And who is Paul
2 A Yes. 2 Slaughter?
3 Q Andin terms of the BFOQ position, why does that have to 3 A Slaughter?
4 be a BFOQ position? 4 Q Slaughter? Okay.
5 A Again, the prisoner Is In a state of undress often during ) A Yes. He is my administrative assistant,
6 medIcal procedures. They lay in hospital gowns with —~ 6 Q Okay. Do you know what he would know concerning
7 usually without clothing underneath them. The officer 7 decisions made to designate certain positions BFOQ only?
8 has to maintaln direct observation, even if it's a 9 A |couldn't imagine Paul knows anything.
9 situation where they are delivering a child. Because we 9 Q Il tell him you said that,
10 have responsibility for that prisoner not to leave our 10 A Well, as regards to that. He came here long after this
11 custody. They put on restraints. They may have to check 11 facility was opened.
12 restraints, whether it be around ankles or around belly's 12 Q Right
13 and wrists. 13 A Hewas not Involved in -- doesn't supervise anyone and
14 Q Anything else? 14 doesn't do any HR work.
15 A Prisoner goes to the bathroom. They are confined to the 15 Q Chances are he's listed -- | don't want to speak for
16 bed. They might be bathed in the bed. 16 counsel -- chances are he's listed to verify the
17 Q Okay. |justwant to make sure -- okay. 17 authenticity of documents.
18 Are there, again, published rules for where 18 A Possibly.
19 women can be in a state of undress and not in a state of 19 Q Okay. Ijustdidn't know who he was.
20 undress? 20 MR. KENT-BRYANT: Let me speak with my client.
21 A Prisoner housing unit rules? | don't know what you're 21 (Off the record from 2:00 to 2:02),
22 referring to. 22 MR. KENT-BRYANT: Back on the record.
23 Q Okay. It may be. It may be. 23 No further questions.
24 A Yes. 24 MS. GROSSI: | have a few questions.
25  Q Al right. I'm going over a witness list that has been 25 MR. KENT-BRYANT: | have no further questions.
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1 well, many of them were people that were staffed right
2 here at the faclllty, right?
3 A | believe they were a combination of staff from -- that
4 had ever worked with female population.
5 Q Righl.
6 A | believe there were maybs labor relations people on It.
7 | don't -} wasn't on it. Health care people. | -
8 that's all | have.
g Q Okay.
10 MR. KENT-BRYANT: 1 have nothing further.
11 Thank you.
12 MS. GROSSI: | don't have any other questions.
13 (Deposition concluded at 2:25 p.m.).
14
15
16 |
17
18
19
20
21
22 i B
Semms _ S _ S
24
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1 Q. Okay. Explain. | 1 A, Becausa there Is — This Is a position where critlcal
2 A. During our conversion process the men that were housed on 2 tools are an hand, critical tools for the Department of
3 the men's side of the facllity no longer worked In the 3 Corrections, your knives and spatulag and things that are
[ foad service preparation areas. So the male prisoners 4 metat that cen be sharpened, and because prisoners have to
5 that orlginally cooked wers being transferred out. 5 be shaken down on this assignment.
6 Q. Right, 6 Because an officer In the food service position
7 A. Thaey no longer cooked. 7 has to monitor the food service workers that means they
9 ‘The women prisaners than began a trans(tion Into 8 have to check In the restroom to make sure that the female
9 the food service asslgnment and do the cooking for the 9 prisoners are appropriate In their actions and behaviors
10 facliity. We nent only women to cover that assignment. 10 In the reatroom.
11 We allow only woman to escort In that assignment. 11 Q. Okay. Anything elss?
12 But our converslon wasn't complete at that 12 A. That's quite enough, I think. Yes. No, there's nothing
13 point, 2o that Is why | say It's not 100 parcent true that 13 alse,
14 It was female only, becsuse we never allowed anything. 14 Q. Allright. Now, you gave me an example aariier of a strip
15 excepl for famale cfficers to supervise the women In food 15 search that took place actually In the food service area,
16 service and transport the women to that food service i 16 true? Thatwas the one where the people were reprimanded?
17 assignment from one side of the compound to the other. : 17 A. Yas, It's the food service area.
18 Q. Aliright. From the lime that you arived In January 2005 18 Q. Any other examples you are aware of where a strip search
19 Is what you're saying? 19 was required emanating from the food service area?
20 A. Our conversion, i's In the converslon process that we're I 20 A. Vdon't recall.
21 speaking of, that probably started In maybe the following 21 Q. Wall, you sald It was frequent. What was your basls for
22 year or 80. | can't be positive of the date, but women 22 saying strip searches were frequently required?
23 only warked In food service prlor to the complete 23 A. Because the prisoners In food service have access to
24 conversion. 24 Knives, the prisoners In foad service have access to power
25 Q. Okay. | understand what you're saying. 25 ftems.
Page 67| Page 69
1 Looking at Exhibit 1, does it seem 1o reflect 1 Q. Okay. So)understand that. Butdo you have information
2 the description of duties of paople In the focd service 2 that strip searches were frequently required in foad
3 position? And the exhibit's the whole stapled together 3 sarvice?
q thing not just the front page. q A. Not any informatlon that | can glve you a specific date or
5 A, Roughly this appears to be the working position 5 time on.
6 deacription for the food service assignment. 6 Q. Other than the sltuation in which the strip search was
7 Q. Allright. 7 performed In the food service area and the officers were
8 And this applled to all shifts; Is that true? 8 reprimanded do you recall any other spacific imes where a
9 A Yes. 9 strip search emanated from the food service area?
10 Q. Andthis was one of the positions that the group that you 10 A, ldon'trecall.
11 previously described discussed making BFOQ female only? 11 Q. Allright. Now, in terms of -~
12 A. |cannot be 100 percent positive in my memory of each and 12 A. Canladd does It mean It doesn't happen?
13 overy posltion that we discussed. That facility has more 13 Q. Youjustdid.
14 positions than your average facllity. 14 In terms of \he number of employeas that were
15 Q. I'm)ust asking you about this one, though, al this point. 15 asslgned to food service, were there two food service
16 A lwould like to say yes. 16 officers at any given time?
17 Q. Alright. 117 A. Yes.
18 A Originally -- I'm about a hundred percent sure that this 18 Q. And when the prisoners were taken to food service were
19 18 part of the orlginal discusslion with BFOQ poitions, |19 they accompanied by officers, like rovers?
20 but I just can't be positive. 20 A. No.
21 Q. Allright, And do you recall the reason that this 21 Q. They just walked through?
22 position was BFOQed? |22 A, Notnecesaarlly,
23 A. Because prisoners have to be strip searched on occaslon 23 Q. Somefimes were they?
24 often. 29 A. No, not routinely.
25 Q. Any other reason? 25 Q. Routinely how many corrections officers would be present
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1 In the food service area? 1 but it's a vehicle. So you have a security officer with
2 A. What speclilc time of day are you asking sbout? 2 the vehicle, then that doesn't stop the production that's
3 Q. DId It change according to the time of day? 3 occurring In food service.
4 A Yoy ltdld, ¢ Q. Right
5 Q. Okay. Tell me about that. 5 A, $oyou nesd an officer to keep an eye on these prisoners
6  A. Onthe start of the shift for prisoner workers there would 6 that are In the production area, maybe those that's In the
7 be the foad sarvice worker that was assigned. There could 7 baking area, Then you would have another set of prisoners
8 be a yard officer that goes In through the area to make a ] that will be chopping a vegetable, or something. Then
9 round or check on the bullding. 9 there would be another set of priscners that would be In
10 There are civilian food service state employees. 10 the actual seating area that would be setting the food up
11 When the chow lines are in progress and the 11 on the line, 50 you couldn't take the officer from the
12 feeding process Is going on the number of officers In food 12 vehicle to come and shake down someone.
13 sorvice varles, 13 I guese the point that I'm making Is this. The
14 Q. Allrght 14 female officer was not alwaye accessible to just stop to
15 A, Because you would send additional staff when the 15 go shake down someone.
16 process -- when the food service lines are being 16 Q. You say that the female officer wasn't accessible. Did
17 processed. 17 you ever... Maybe | asked this question, but | think |
18 Q. Sowhllefood service Is up and running -- 1 mean, s food 18 asked it more generally. Concerning food service, did you
19 service — It's not 24 hours, 1s It7 1t's just whenever 19 ever recelve any sort of complaint or Information that
20 the meals ars, or |s there something going on 24 hours? 20 having a male officer In food service made it more
21 A. Wall, they have to prep the food prior to serving It, 21 difficult to perform the shakedowns that were required?
22 80... 22 A. |answaered that and | sald, and I'll repeat myself, the
23 Q. Right. | mean, Is there ever a time where It's closed? 23 female officers complalned all the tima.
24 A |don't remember what the food service hours are over at 24 And you asked me for specific names and |
25 Women's Facillty, but during the midnight — | mean, It |25 couldn't give you speclfic names. You may have female
Page 71 Page 73
1 doesn't take them all night to make the bread, so to 1 officers walking past your office complaining. You may
2 speak, 2 have fomale cfiicers ~ You may be In the general area
3 Q. Aliright. Sowhlle it was open thera were aiways at 3 when famale officers are complalning. So | apologize, but
4 least two officers there, right? 1 | can't glve you speclfic namea.
5 A, Sometimes there was one, 5 Q. Allright. |thought | asked that generally about the
6 Q. Allright. What would that be? | 6 facllity, but | better make sure.
7 A. Ifan officer went to lunch and, you know, It may Just be 7 So what you Just sald s certainly true of the
8 for a very short time. If an officer went to the 8 facllity In general, right, that you're saying famale
9 restroom. 9 officers complained 1o you that they were pulled off of
10 Q. If someone had, for any significant period of time had to |10 duty to perform shakedowns for male officers, but you
11 |eave (hat assignment someone elss would — 11 don'l remember who any of those females were, trus?
12 A. Would be — Correct. They would send a rellef. 'm sorry 12 A. \never sald they complained directly to me. | sald that
13 to cut you off. 13 | could hear them In passing if they are...
14 Q. No. Thatsfine. That's exactly what | was asking. 14 Q. Okay. Allright. You never received a direct complaint
15 Soin tarms of shakedowns In food service, a 15 about thal?
16 male could have prisoners shaken down by a female 16 A, | mayhave, but ) don't recall the name of the person.
17 comectlon officer at almost any time; is that trus? 17 Q. Okay. Well, as you sit here today do you recall recalving
18 A Thal's not true. 118 directly, somecne came to you and complained about being
19  Q Why? 19 pulled off thelr duty to assist a male to perform a
20  A. Ifthere was a vehicle at the back dock unloading | 20 shakedown of a female Inmate?
21 supplies, It may be an oulside vendor, it may be an 21 A I’m golng to say not formally.
22 outslde cantractor that's bringing food supplies, a 22 | have... | would slt In the lunchroom a lot of
23 security officer needs to be in thet location on that 123 timea In the same Junchroom that the officers would eat In
24 asslgnment to keep an aye on that vehicle. | mean, you've 24 because I'm wanting to make myeslf avallable to the stafi,
got a vehicle, a running vehicle. | mean, It's shut off, 25 and that is where a lot of conversation occurred amongst

Ripka, Boroski & Associates, LLC
(800)542-4531/(810)234-7785/Fax(810)234-0660

(Pages 70 to 73)

email: rba@ripksboroski.net
Firm Registration No. 008139



NOWACKI v. STATE OF MICHIGAN DEPO. LUCILLE EVANS

TAKEN: 10-17-12

21
Page 78| Page 80
1 document then, yes, it Is a BFOQ position description. 1 A. ldon't recall.
2 Q. Doyou recall this beng a position that the group that 2 Q. Okay.
3 you described discussed being BFOQ female only? 3 And were thera ever any strip searches that
¢ A |donotrecall. There were... | do not recall. 4 emanated from the yard area?
5 Q. Allrght. 5 A That was a long tima ago. | don’t remember.
6 The yard position, why was the yard position, if |6 @ A right. Did you ever speak to any men who were
7 you know, BFOQ female only? 7 assigned to the yard area conceming how convenient or not
8 A Staff assigned to the yard are responsible to shake down 8 convenlant It was 1o have female corrections officers
9 flve prisoners per day. 9 assist them with shaking down female prisoners?
10 Q. Okay. 10 A. Idon't racall a conversation with a male about that.
11 A. Staff on any assignment are to shake down prisoners. 11 Q. Talking about shakedowns, how long does a shakedown
12 Q. Any other reason? 12 typlcally take?
13 A. Ifa prisoner s suspacted to have contraband on some type {13 A. Acouple of minutes. It depends on the person. It
14 of waapon on her she would need to be cuffed and shaken 14 depends on whet Is being shaken down.
15 down and escorted to a secure area for strlp search. 15 Q. Well, Justtypically. A couple minutes?
16 Q. Allright. Any other reason? 16  A. Probably three to five minutes,
17  A. That basically would be the maln reason. 17 And, agaln, it doas depend. If the female Is
18 Q. How many yard officers were there at any given time? 18 waaring an outer coat, If there Is suspiclon that she has
19 A, I'mgoing to try and work -~ 19 something llke hidden In her bra it may be a shakedown
20 MS. MILLER: Are you talking about after it 20 that Is a more detalled shakedown.
21 became all female In May of 20097 21 If it s suspacted that — And prisoners do It
22 MR. KENT-BRYANT; Sure, I'l ask that. Then my 22 as often as they can, take a loose stitching In their
23 next question will be whether It was any different. 23 lining of thelr clothing to move contraband from one
24 Q. (BY MR. KENT-BRYANT): But after it became all female how 24 location to another. If those type of things are
25 many yard officers -- Oh, | see what you're saylng. 125 suspected than naturally the shakedown would be — would
Page 79 Page 81
1 Okay. How many yard officers were there at eny Pl take longer because the pargon Is belng — they're looking
2 given time? 2 for something very, very speciflc and so they would want
3 A Mymemory Is not what It used to be. | want to say 3 to be quite detalled.
4 possibly six. 14 But | would say typically thres to flve minutes.
5 Q. Okay. 5 Q. Okay. And now In the case where, you know, eay It's
6 A |don't remember how many yard positions right off of the 6 wintertime and there's coats and that sort of thing, the
7 top of my head. 7 male officer could Inspect the coat for contraband, true?
8 Q. Prior to the faciity becoming all female were there men 8 It would be removed firat from the female, but then the
9 that worked the yard posltion in the female area? 9 male officer could Inspect 1he coat, true?
10 A. Yourquestion Is prior - Please repsat the question. 10  A. He could according to policy.
11 Q. Yeah, prior to the facility becoming all female were there 11 Q. Right. Allright.
12 men working the yard In the female part of the compiex? 12 Now, here at this facllity | assume there are
13 A. There were men working the yard and women. 113 yard officers?
14 Q. Okay. And were there any reports of there being any 14 A. Yes,
15 problems with men being able to perform shakedowns with 15 Q. And they can be male or female?
16 the assistance of a female officer In the yard before the 16  A. Theycan be, yes.
17 facility became all female? 17 Q. Aliright. And If a yard officer is a female here at a
18 A ldon'trecall. 18 men's facllily the female yard officer can pat down the
18 Q. Did you ever speak with -- You knaw, kind of aimilar i19 mala inmate, true?
20 geries of questions hare. DId you ever speak or overhear 20 A, Thatls true. If there Is a famale that is a yard officer
21 any complaints of temales about any inconvenlence caused 21 at Woodland they could In theory shake down a male
22 by having lo assist rmen In shaking down female prisoners 22 prisoner, yes.
23 in the yard area? 23 Q. Ithink what you're saylng as it's currently constituted
24 A. You're asking me before it becama one facllity? 24 there aren't any women asslgned to yard here at Woodland?
25 Q. Right | 25 Is that what you're Implying?
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1 A. Wa can assign women to yard to answer your question. 1 Q. Forwhat position?
2 Q. Okay. 2 A. Theworking titte Is the gate control offtcar.
3 A. Andthey can shake down male prisoners. That Is really 3 Q. Andihls was a BFOQ famale-only position et Huran Valley
¢ your question. And so yes and yes. 4 Women's; is that true?
5 Q. Allright. And In the yard women are not supposed to be s A, The document reads "This Is a gender based BFOQ position.”
6 in a state of undress, true? 6 Q. Allrigit. Now, Is this a posillan that was discussed al
7 A, Wae'ra talking — Oh, we're back to fomale. 7 the group meeling among adminisirators that you spoke of
8 Q. Iswitched back, as | do. 8 eanier?
9 A. Okay. 9 A. |don't recall, I'm sorry, | do not recall.
10 MS. MILLER: She was hoping you waren't talking 10 Q. Allright. Do you have any knowledge as 1o why thet
11 about the COs. 11 posltion was considered BFOQ female only?
12 THE WITNESS: Yes. That's true. Corract. 12 A. The women's.., The Huron Valley Women’s Facility has many
13 MR. KENT-BRYANT: | wasn't, | wasn't. 13 gate pass prisoners.
14 Q. (BYMR. KENT-BRYANT): AtHuron Valley women were not 14 For corrections tarminology & gate pass prisoner
15 supposed to be in a stale of undress? 15 Is a prisoner that works outslde of tha gates and
16 A. Correct Yes,sir. Correct. 16 therefore pass through the gated area to and from an
17 Q. Inthe yard area? 17 assignment,
18 A. Thatis correct. 18 Q. Okay. Andwhy did thal necessitate that this be @ BFOQ
19 Q. Thesama for food service, lrue? |19 female-only position?
20 A, Correct 20 A, lcan only speculate.
21 Let's rostate your question ahout food service. 21 Q. Youdon' know as you sit here today?
22 Q. Women were not supposed {0 be In a state of undress In the 22 A. No,no, no. You asked me why Is it.
23 food sarvice area, right? |23 Q. Right
24 A. Tradlilonally and typlcally that Is correct. 24 A, AndI'm Just going to give you my speculation of why it
25 Food service Is an asslgnment where women have 25 Is. Thet femate prisoners traverse the gates and they
\,- Page 83 Page 85
1 solled thelr clothing or their garment and would need to |1 must be shaken down and strip searched as well.
2 change. Food service Is an assignment that Is Jonger than 2 Q. Aways have to be strip searched?
3 15 minutes or an hour, and by It baing a — just tha mere 3 A, Coming In from an autside detall where you have access to
4 spacias of a female you would find thet — Or you wouldn't L] the public and contraband, that'a correct.
5 find. That's certalnly not appropriate English. Please 5 Q. How many officers were assigned at any glven lime to the
6 strike that, 6 gate?
1 Q. No, go ahead. | understand what you'ra saying. { 7 A. One. Atshift change there was a second officer added, or
8 A Itcould not — It would not be unnormal or unnatural for | 8 If there was heavy traffic or during unusual events |
9 women to on a long-term asslgnment that would be four 9 should say with high volumes of traffic there would be
10 hours, five, six hours to maybe not have - they would 10 two.
11 need to maybe change occaslonally or more often than you 11 MS. MILLER: Can | just ask you to clarlfy?
12 would find In a men's facllity for purposes thet are 12 Because the way you answered that. You eaid one, and then
13 Just - 13 you sald at shift change. Do you mean there was typically
14 Q. Of personal hyglene? 14 one, and then at shift change they would add another?
15 A, Thatls correct. 15 THE WITNESS: That Is correct.
16 Q. Allright. And that would be performed in the restroom 16 MS. MILLER: Okay.
17 area? 17 MR, KENT-BRYANT: Right, That's what!
18 A, Correct. 18 understeod.
19 Q. Aliright. 19 THE WITNESS: Thank you for clarifying.
20 (Deposition Exhlbit Number § was marked for 20 MS. MILLER: That's okay.
21 identification by the raporter.) 21 Q. (BY MR. KENT-BRYANT): So during hefore the facility
22 Q. (BYMR.KENT-BRYANT): Okay. Handing you what's been 22 became all female do you recall any men belng assigned to
23 marked as Exhlblt 5. Can you Identify this document, 23 gate control officer?
24 pleage? {24 A Yes, | do.
25 A ltis a position description. 25 Q. And did those men shake down or seerch females?
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1 A. It's been a while since I've worked at the women's ol service buliding that we used as a gym during the evening
2 facllity and exactly every space, and distance, and 2 hours.
3 location I'm Just not going to be able to recall a hundred 3 Q. Okay.
4 percent. | 4 A. Andso it's st safe to say that we didn't have a gym.
5 Q. Right. 1understand. }understand. And you gotiton 5 Q. Alrght. Stlldon't have a gym?
6 the record. 6 A. Wedid not have a gym. You asked about January of 2006 —
7 And that's not uncommon at all. It's hard to ba 7 Q. Right
8 sliting In a room like this and estimating distance and 8 A, -and that's what I'm speaking of.
9 this sort of plcture you have In your mind, so | 9 Q. Right. Did they construct a gym or was something
10 understand thet. 10 converted to a gym after that?
11 Just by the way, these position descriptions, do 11 A. Once the conversion was completed the portion of the
12 you know -- Well, let's just use the gate officer 12 faciiity which was the west entrance which we gained had a
13 position, do you know who drafted those? 13 gym.
14 A, ldonot know. 14 Q. Allright. Sols the gym officar poslition, was that & new
15 Q. Okay. DId you contribute to them in any way as far as you 15 postion as of the conversion of the facility to an
16 know? 16 all-femala facillty?
17 A. I'msorry. | don't remember. 17 A ldon'trecall
18 Q. Allright. Aliright. 18 Q. Alldght,
19 Now, | believa there will be some testimony that 19 Do you recall whether the gym officer position
20 the, let's say in the case of Exhlbit 1 which was the food 28 was one of the positions your group discussed bacoming a
21 service position description, that the strip search |21 BFOQ female-only position?
22 requirement was added after or at the time of, | should 22 A. Ymsorry. ldon't remember if that was a part of your
23 say, the facility became an all women's facility. Do you 23 discusslon,
24 know whather or not that's trua? 24 Q. Youdon't remember if ihat was & part of your dlscusslon?
25  A. ldon't know that to be true or not. {25 A Corect. Was that your question?
Page 91 Page 93
1 Q. Okay. 1 Q. Yes. Yes, itwas.
2 (Deposltion Exhiblt Number 8 was marked for 2 Do you know why the gym officar position was
3 Identification by the reporter.) 3 designated BFOQ female only?
4 Q. (BY MR. KENT-BRYANT): Could you Identlfy the document 1 A. The requirement that prisoners are to be shaken down. And
5 that's been marked as Exhibit 8, pleasa? 5 the gym also had a rest room area, which of course would
6  A. It's titled position description. 6 require — | maan, It wouldn't require, but it would Just
7 Q. And this Is for the working tille of gym offlcer? 7 be kind of loplcal If prisoners went into the restroom
8 A. Yos, 8 area it's at a point where they would be In a state of
9 Q. Okay. What does a gym officer do? 9 undress.
10 A. A gym officer supervises prisoners during thelr leisure |10 Q. Allright. Wel, In the gym was this a rast room or a
11 time activity. A gym officer aeglets In the sacurity |11 locker room? | maan, was It a place where people changed
12 patrol of group activitlas, which may include outside 12 clothes or was it a place where thay went to the bathroom?
13 participants, ouiside meaning non-Department of 13 A. In the gymthey had a locker room and a rest room.
14 Correctlons smployes. 114 Q. Allright. How many gym officers were there at any given
15 Q. Now, when you arrived In January of 2005 were some of the i15 time?
16 gym officers mela? 16  A. Tomy knowledge?
17 A, When| arrlved In 2005 if memory serves me correctly we 17 Q. Right.
18 didn't have a gym. 18 A, There was ohe on each shift that the gym was open.
19 Q. Okay. When did there start to be a gym? 19 Q. Okay. What shifts was It open?
20 A. ldon't remember. 20 A That would have been A.M. and the P.M. shift.
21 Q. Okay. All right. 21 Q. Okay. Oneand two?
22 Do you remember at any time when you were there 22 A, Yes.
23 after January of 2005 any males being gym officers? 23 Q. Allnight
24 A. Excuse me. Let me retract that. 24 Now, other than in the locker room were women
25 When | arrived In January of 2005 we had a food 25 allowed to be In a state of undress in the gym area?
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1 A No,slr. 1 don't have an exact numbar or date, or | can’t say how
2 Q. Alirght. 2 many Instances par day.
3 Now, did yau ever receive dlrectly any 3 Q. Isthere a record of that somewhere, do you know?
1 complaints from any female corrections officers having to 4 A. lcan'tbe positive.
5 assist male correctlon officers in the gym area to perform 5 Q. Andfor whatreasons would a prisoner be put on
6 shakedowns? 6 observation statue?
7 A ldon't recall that. 7 A, Sulcide precaution.
8 Q. In-Oh,go shead. 8 Q. Anyother reason?
9 A |don't recall that a fomale complained to me about 9 A. Selfinjurious hehavior.
10 anything related to the gym. 10 Q. Anything else?
11 Q. Okay. Anddo you ever recall a eirlp search emanating 11 A Those are documented ltems and that's normally determined
12 from the gym area; In other words, an officer called in 12 by GMHP, 80 It would be a qualified mental heaith parson
13 for permisslon to have a strlp search performed from the 13 that makes a determination of these two scenarios whare It
14 gym area? 14 would ba sulcide precaution or a self-injurlous behavior
15 A |don'trecall i it occurred. | don't remember. |15 lesus.
16 Q. Andlthink | asked you this. Getting maybe a little bit 16 Q. Otherthan when someona's on observation status cameras
17 tired. You don't racall one way or the other whether any 17 are not pointed inside the cells, frus?
i8 men ever worked as a gym offlcer, trua? 18 A That's correct.
19 A No, | don't recall, | really don't. 19 Q. The electronics officers, they're located In the control
20 (Deposition Exhibit Numbor 7 was marked for 20 center?
21 Identification by the reporter.} 21 A. Correct
22 Q. (BY MR. KENT-BRYANT): Allright. Can you identify 22 Q. Allright. How many officers are typically [n the canirel
23 Exhiblt 7? 23 canter?
24 A Aposition description. 24 A. | pausa bocause I'm thinking.
25 Q. Forwhat position? 25 Q. Uh-huh(Yes).
Page 95| Page 97
1 A. Electronlc monitor officer. 1 A. Between two and three.
2 Q. Andis this a position that you recall the group 2 Q. Alrignt
3 dliscussing in terms of it being a BFOQ female-only 3 And do the officers in the control center have
4 pasition? 4 different responsibiities if there's more than one?
5 A, |don't recall whether the group discussed this one. 5 A Yes.
6 Q. Andwhat does the electronic monltor officer do? 6 Q. Andwould one of them be the electronic montior officer?
7 A, Electronic monitor monltors camaras throughout the 7 A Yes.
8 facliity. ] Q. Andwhat are the others?
9 Q. Arethere any cameras that are actually pointed at any 9 A Mymemory doesn't serve me as well, Il repeat that.
10 area where women are allowed to be In a state of undress? 10 Q. Okay.
11 A, Theircell. If you have a prisoner that is on observation 11 A. The other officer could be the officer that is the count
12 status, In addition to there being a physical person 112 officer. That person |s the Individual that |s the master
13 ohserving, the camera. 13 of... to handle all the — Is the Individual that handlas
14 Q. Do you ever recall a ime while you were there where 14 the master count boards and the movement In and out of the
15 cameras ware pointed Into cell areas? 15 tacllity, In addition fo many other duties.
16 A, Ifyou have an observation, prisoner on observation, the 16 Q. And peaple in he controt — officers In the control
17 camera would be In addition to the Indlvidual that would 17 center, do they have any shakedown responslblities?
18 provide cbservatlon for the priscner. So, yes. 18 A. Yes., Wa discussed that easller that that person I8
19 Q. But my question was, and maybe you answered it, my 19 traditionally the one that does the shakedowns, the strip
20 question was do you recall that happening? {20 searches.
21 A, Yes. 21 Q. Aliright. Okay. | understand what you're saying now.
22 Q. How often did that happen? 22 So the person that’s the elactronic monitor
23 A. When s prisoner was on observation etatus. 23 officer, does that person have —
24 Q. | mean, and how often did that happen? 24 A It may be the electronic monftor who goes to do the strip
| 25 A, Aprisoner could be on observation atatus at any time. | 25 search, it may be the control center -- the count officer
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1 In control center. 1 medical staff that work at the faciity. it ls thelr job
2 Q. Okay. 2 to make rounds throughout the healthcare area.
3 A. It could be either one. If the electronic monitor officer 3 In doing such a prisoner could be In the stata
4 1s watching a prisoner that ls making sulcldal gestures 4 of undress If they're belng examined by & nurse or doctor,
5 that's on observation for sulcide naturally that person S which Is what the Intent of the heaithcare facllitles s
6 wouldn't be moved from that assignmentto godo a 6 for, to provide medical services, and that could include
7 shakedown or strip search. 7 physical exam.
8 Q. Right 8 Q. Allfight. Soinyour mind what's the distinction betwean
9 A, Soltcould ba the monitor officer -- To anewer your 9 a healthcare officer and an Infirmary officer?
10 question, s It exclualvely the electronlc monitor that 10 A. Theinfirmary officer, they have very llke duties. The
11 doee the shakedowns and strip searches, to answer your 11 Infirmary Is a location where prisoners are housed for
12 question the answer Is no. 12 long-term traditionally based on madical problems,
13 Q. Alirght. All right. 1 understand what you're saying. 113 generally severs medical problems that it would be similar
14 Golng back fo the gale officer assignment, if 14 to a hospital, and o Just for my deseription, and the
15 they required assistance It would likely come from one of 15 healthcare offlcer Is the officer that i rasponsible for
16 the people [n the control center, but not necessarily one 16 the doctor's office.
17 particular assignment or the other, it would depend? 17 Q. Okay.
18 A. Thatls correct. ThatIs correct. 18 A. The Infirmary officer is the officer who Is responsible
19 Q. Aliright, 19 for the hospltal.
20 (Deposition Exhibit Number 8 was marked for 20 Q. Altright. And typically at any given time how many
21 Identification by the reporter.) 21 officers are asslgned to the healthcare and/or infirmary
22 Q. (BY MR. KENT-BRYANT): | want to ghow you what's marked as 22 officer position?
23 Exhibit 8. Can you identity that, please? 23 A. One. One per poaition.
24 A. It's a posltion description. 24 Q. One per shift?
25 Q. Forwhich position? 25 A Correct. We don't have a healthcare officer -- When | was
Page 99 Page 101
1 A. A resident unit officer. 1 at the women's faclilty there was not a heaithcare officer
2 Q. Andwhatworking fille? 2 on the midnight shift.
3 A. Healthcars andlor Inflrmary offlcer. 3 Q. Okay. Now, is this one of the posilions that you recall
1 Q. Okey. And lhis la a BFOQ fernale-only position, true? 4 tha group discussing to be BFOQ female only?
% A Thadocument reads "This Is a gender based BFOQ position,” i 5 A Itis one of the positions that we discussed.
6 Q. Alanytime that youwere al Huron Valley was thet ever | 6 Q. And the reason that it was determined to ba BFOQ female
7 not a BFOQ female-only posiilon? 7 only is becauge women might be seen in a stata of undress?
8 A. |do notrecall, because the working title Is twofold. 18 A. That would bs number one.
9 it's a hestthcare and an inflrmary. 9 Q. Andwhateles?
10 Q. Would you separate those two in your mind as two different 10 A. Number two would be that the officers woutd be required to
11 things? 11 conduct shakedowns of the females.
12 A. Forthe purpose of thls mesting | think It —it's just my 12 Q. And do you recall ever recalving any complaints either
13 opinian that they should bo separated for the purpose of 13 directly or Indirectly about female officers having to
14 your questioning because | don't want to give Information 14 agglst male officers In the healthcare Infirmary area with
15 related to both that could very well be exclusive to one 15 shakedowns?
16 or the other In a glven scenarlo. 16 A. Not that specific area.
17 Q. Allrght. So Il try and follow up on that. 117 And I'd like to clarify. When | indicated to
18 Healthcare officer, what would a heallhcere 118 you that females complained all the time because they had
19 officer do? 19 to go and assist In other areas and it left the area that
20  A. The heakhcare officer Is the officer that Is responslble | 20 they ware assigned to vulnerable, the discusston that was
21 for the entire... | guess it's simllar to a doctor's |21 heard was not applicable to each and every specific
22 office environment at the facllity. That Is person is 22 location or assignmant.
23 responsible, as the other officers, to conduct the 23 I've noted as we've gone through the position
24 shakedowns. The heafthcare officer provides safety and 24 descriptions you asked about It, and when we go to the
25 security for — additional safety and securlty for the 25 varlous locations, and so Just, you know, for the record
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3 |1 It was not spaclified, specifically to answer your 1 changing clothes, true?

2 gquestlon, the general converaation that | heard that It 2 A, Never sald that.

3 was the healthcare Issue or a necessarily Infirmary 3 Q. Allright. Wall, 'm Just making it clear.

4 officer lasue but Just an lsaue In general. 1 A. | didn't say that. 1 sald that they had a locker facility

5 Q. Allright. Do you recall at any ime you were there men 5 there.

6 working in that position? 6 Q. Allright, And there was — Women would be in a atate of

7 A. | don't recall men working In that position. 7 undress actually only within the stall area, right?

8 MR. KENT-BRYANT: Lat's take a little break 8 A Yes,

9 here. 9 @ Andthere was a sign oulside of the bathroom locker
10 MS. MILLER: Okay. 10 facllity about males having to knock and announce before
11 (Diecusslon off the record. Recess taken 11 antering, true?

12 at 12:42 P.M. Depositlon resumad at or 12 A. ldon'trecall. | can'tslt here and honestly say that |

13 about 12:53 P.M.) 13 recall a specific sign In a apecific location,

14 {Deposition Exhiblt Number 9 was marked for 14 Q. Allright. Andt do you know one way or the other whether

15 Identificatton by the reporter.) 15 in fact male corrections officers did utilize ihe knock

16 Q. (BY MR. KENT-BRYANT): Just a coupls of questlons about 16 and announce procedure befare going into a female bathraom

17 things we discussed previously. 17 area in the gym area?

18 With the heallhcare infirmary areas you 18 A, |cannot sit here exclusively and say an afflrmative yes

19 mentloned that women might be seen In & state of undress 19 or no to that because | cannot in all honesty aay that |

20 when the prisoners are examined. 20 was there In gach Instance whore an Individual mate went

21 Are the -- Now, I've never been there. Are the 21 Into that area.

22 beds separated from one another by barriers or curtains? 22 | can say this, throughout the entire facllity

23 A, Tomymamory It Is just your typical pull curtaln like you 23 there are knock and announce postings. And the proximity

24 would... 24 It Is to the resiroom that you've asked me about | can’t

25 Q. Okay. Sowhen physicians parform or healthcare 25 answar that, but | will assure you that there are knock
Page 103 Page 105

1 professionals perform any sort of examination they do pult 1 and announce signs throughout the facllity in the area of

2 the curtain so that other, not only officars, but other 2 the restroom.

3 prisoners can't aee the axamination, true? 3 And from a professlonal standpoint | would

] A. | can't answaer that concretaly. ) wasn't -- 'm not 4 really hope that a male would not go Into the restroom

5 there. Butl could assume that they would. 5 area even In a knock and announce state, that If there was

6 Q. Alrght [ a need for someone to go Into the rest room area that a

7 A. | mean, as a professlonal... | mean, it's an ethical, ki female officer would be contacted and notifled and go into

8 profaaalonal, ethical requirement, 1 would think. 8 that area.

9 Q. Right. 9 Q. Well, outslde of the stall areas were women supposed fo -
10 Now, In the gym you mantloned that there were 10 in the restroom area were woman supposed to be In a state
11 bathrooms that women could use while they wers in the gym 1 of undress?

12 area, right? 12 A. No.

13 A Yes. 13 Q. Did you ever receive any complaints conceming the gym

14 Q. Now, are you sure that there ware locker facilities there 14 area that men had ever sesn any women in a state of

15 for theam? 15 undress?

16 A There!s lockers In — There were lockers In that facliity 16  A. |haven't recelved any speciflc complaints on that.

17 when we expanded and the conversion was completed and we 17 Q. Any nonspeclfic — Any complaints of any kind?

18 were ~ when we had bacome one women's facllity. 18 A. No,slr.

19 On the frequency In which the women used them, | 19 Q. Allright,

20 cannot answer that. 20 Okay. We've had marked as Exhibit 8 a document.

21 Q. When women would... when women would change clothes afler 21 Can you identify that document for me, please?

22 using the gym isn't it rua that they had to go to their 22 A Exhiblt 8?

23 call to change clothes? 23 Q. Yes.

24 A, Yes. 24 A It says position description, healthcare slash Infirmary
| 25 Q. Allright So the locker facilty waen't used for women 25 officer.
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1 Q. Oops. You're absolutely right. iy for identification by the reporter.)
2 Could you Identify Exhlbit 97 I'm sorry. 2 Q. (BY MR. KENT-BRYANT): Allright. I've handed you
3 A, It's a position description. 3 Exhibit 10. Could you identlfy Exhibit 10 for me, please?
9 Q. For what poslition? 4 A. It's a poslition description.
5  A. The Industrles officer. 5 Q. And for what position?
6 Q. And s this one of the positions that the group that you 6  A. It'sarover officer.
7 referenced earller discussed making BFOQ female only? 7 Q. What does a rover officer do?
8 A. msorry, | donotrecall. 8 A. Arover officer, | believe... Some facllitlies define a
9 Q. lsthisa position where you recall prior to the facility 9 rover officer as a yard rover and soma define them as
10 becoming all female that men worked on at lsast some of 10 housing unit rover. | would need to read the position
11 the time? 11 description to attempt to know whether this -- what the
12 A. lwas not at the women's facllity when the industries 12 rover did If it would be different for housing as opposed
13 opened. 13 to yord --
14 Q. Okay. So,1mean, this description says I's a BFOQ 14 Q. That's fine.
15 temale-only posilion. If | asked you why It was 15 A, --somayl?
16 determined that this was a BFOQ femals-only posltion would 16 Q. Yes. Absolutely.
17 you have any information on that? 17 A, We can continue.
18 A. Industrles would be a position where there ls dangerous 18 I've confirmed that it does apply to, itls
19 tools, critical toola, the opporiunliy to... it's a 19 applicable for a housing unit. It's writton on the
20 volatile position where a prisoner could utilize that 20 document.
21 position In Itself as part of escapa opportunity. |21 Q. Okay. This particular position.
22 Industries position required a prisoner to be 22 Now, at Huron Valley were there rovers that were
23 strip searched because of tha nature of the tools and 23 working In the housing units and also not working In
29 equipment the prisonars are working with, and of course 24 housing units?
25 they would need to be shakan down, 125 A, If memory serves me correct there is a yard rover
) Page 107 Page 109
1 8o my response In just experience In the 1 assignment.
2 Department of Corrections and experience with working with |2 Q Let's see if we've got that one here.
3 female prisoners would he that the Industries position | 3 A. 1really work hard to make sure that memory serves me
q would be a BFOQ position because It would require a q properly.
5 prisoner to be shaken down and strip seerched. 5 Q. Letme ask you this. Was the yard rover position BFOQ
6 Q. Right. Butyou weren't part of the declglon to make the | 6 famale only?
7 BFOQ deslgnation for the industries officer at Huron 7 A. |don't remember.
8 Valley, true? 8 Q. Do you remember your working group of which you were a
9 A. )do not recall whether this was part of the discussion | 9 member discussing thie yard rover position in terms of it
10 when we discussed BFOQ positions. | was not atthe 10 being & BFOQ female only?
11 facility when the Industriea position opened, when the 11 A. )don't. | don't recall.
12 Industries opened. 112 Q. Okay,
13 Q. Was there any simlilar sort of facliity prior to this 13 A. And it's a good possibility that... Atthls facility we
14 particular bullding cpening? 14 have a yard rover. | thought we had one at Women's
15 A What would you define as similar facllities? 15 Facllity and ) wanted to clarify before | mentioned it
16 Q. Well letme back up a litle bit. Do you know what the 116 that my memory falls me, so | wasn't sure Iif it was
17 industrias officar at Huron Valley does? 17 housing or yard, bacause at this facility | have housling
18 A. No,|wasn't there when the position opened. 18 and yard, and it's been a long time since I've been at
19 Q. Alrght. So that's a new position then? 19 Women's and I'm really working to ensure that I'm not
20 A, Correct. 20 mixing rovers with, you know, the two facliities.
21 1 could assuma, but that's not appropriate for 21 Q. Understood.
22 this venue. 22 ) want you to assume hypothetically that there
23 Q. lagres. 23 was a yard rover position at Huron Valley. | think there
24 Okay. You can sst that aside. 124 was.
25 (Deposition Exhibit Number 10 was marked {25 A, Ithink there was ae well,
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1 Q. Orprobably still Is. 1 assiat In shakedowns. Do you recall any specific position
2 A |can'tbea hundred percent positiva, butl do think 2 to which any of those complaints periained?
3 there was. 3. A ldoneot
4 Q. And!also think that it was BFOQed femals only. | want 4 Q. Allrght. And the rover officer position in housing
5 you to assume that hypothetically. 5 units, did they actually enter the housing units? Was
6 A Right |don't.. 6 that pant of the job responsiblfity?
7 Q. Do you know reasons there would be for making the yard 7 A Yes.
8 rover position BFOQ female only? 8 Q. Allrght.
9 A. Thesame reason that you would... | should state that, 9 A They were assigned In the housing unit.
10 I'm sorry. 10 Q. Right
11 Bacause the requirement Is that a prisoner — a 11 {Deposition Exhibit Number 11 was marked
12 staff person shake down a prisoner to pravent the 12 for identification by the reporter.)
13 Introduction of contraband. 13 Q. (BY MR. KENT-BRYANT): I'm showing you what's been marked
14 Q. Right. Thisis not, a yard rover position Isn't a 14 as Exhlblt 1. Can you identlfy that document, please?
15 positlon where you'd be —~ 15 A, It's a position description.
16 A Inthe housing. 16 Q. Forwhat position?
17 Q. ltwouldn't be in housing? 17 A. The position title Is an Inpatient and/or RTP madical
18 A, Okay. 18 alde.
19 Q. Correct? The yard rover is different than a rover that 19 Q. Andwhat does an inpatlentRTP medical aide do?
20 would be in housing? 20 A. This position or this person functions as would a resident
21 A, Correct. 21 unit officer. They control the aecurity, flow of the
22 Q. Andso the yard rover position isn't a positlon where 22 housing unit to ensure there Is no contraband. They're
23 you'd be concerned about prisoners being seen In a state 23 responslible for ehaking down, for providing additional
21 of undress, true? 24 security for when there I8 group activity, They're
25 A True. 25 responslble for taking the count. They are to assist the
! Page 111 Page 113
1 Q. Sothatthe reason for BFOQIng that position would have to 1 doctors, nurses, and so on and so forth, in making rounds.
2 do with the shakedown requirements, true? 2 They participate in the treatment team meetings regarding
3 A. Thatlstrue If In fact there Is a position that exists 3 what Is In a prisoner's best Interest for recovery or
4 and I'm accurate -- 4 discharge from the housing unit.
5 Q. Right. Assume hypothatically. Assume hypothetically 5 Q. Now, do you recall whether your group discussed whether
6 untll we move on to the sama lopic -- or to a different 6 this should be a famale-only position?
7 topic. 7 A. 1do not recall whether we specifically discussed this
8 Now, did you ever receive any complaints B position, but | would like to add, an Inpatient/RTP
9 spacific to the yard rover position that males having to 9 medical aide 1s an asslgnment that Is inside of a housing
10 use females to perform shakedown responsibilities was 10 unit and this position Is exactly comparable for the most
11 causing any sort of disruption? 11 part to & resident unit officer.
12 MS. MILLER: I'm just going to place objection 12 Q. And resident unlt officers are In housing?
13 as to that because you're asking her if she received 13 A Correct.
14 complaints aboul a position you told her to hypothetically 14 Q. And thal's BFOQed?
15 assume existed. 15 A And this Is an In housing assignment.
16 THE WITNESS: That | can't -- 16 But to answer your guestion, no, | don't racall
17 MS. MILLER: So you're asking her did she |17 whether we discussed this position or not.
18 recelve complaints about a hypothetical position. {18 Q. Allright. And so this particular positton... Does this
19 THE WITNESS: That | can't really even confirm 19 particular position paricipate in transportation of the
20 myself is a posltion at Women's, 20 Inmales to outside medical facliities at all?
21 Q. Right. All right. You know what, I'll say that's fair 21 A Itcould.
22 enough. 22 Q. lsthers a separate position that does that?
23 in fact, why don't | ask you generally. You 23 A, Officers are... officers are qualified with weapons, and
24 mentioned that you overheard complaints and comments from 24 once an officer Is quallfied they are capable of taking
25 women about having to be pulled off of an assignment to | 25 outslde medical transportation runs.
(Pages 110 to 113)
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Page 114 Page 116
1 Q. Alright. 1 A. Property room officer Is responsible to store prisoner
2 (Depositien Exhibit Number 12 was marked 2 property, property that may have come from another
3 for Identification by the reporter.} 3 facliity that has not been ~ that's not allowable at that
4 Q. (BYMR. KENT-BRYANT): Could you identify the document ] particular facility.
5 that Is identifled or that ls marked as Exhibit 12?7 5 I'm sure there's what we call a grandfather
6 A. ltls aposition description, and the working title Is 6 clause, there's items that were allowahle many years ago
7 property room officer. 7 but they're not allowable now.
8§ Q. Alifght. And this has been designated as a gender-based I 8 Q. Whyis thera —ust out of curlosity, why is there a
] BFOQ position as well, true? 9 particular officer assigned to the property room?
10 A, According to the document, yes, that le correct, that's 10 A, The properly room officer processes catalog orders for the
11 what it states here. 11 whole entire facliity. So If you've got 1800 women and
12 Q. Andwas this one of the positions that was discussed in 12 they're allowed to order up to $160 worth of clothing, or
13 your working group during the conversion process? 13 whatever items per month, so 1800 women ave allowed to
14 A. I'msorry. | do not recall whether this was onae of the 14 order once a month up to $150, in theory you may hava 1200
15 positions discussed or not. 15 prisoners order, 80 you may hava 1200 orders.
16 Q. Doyou know why this pasition Is designated BFOQ female 16 And then famlly members, } mean, are —if a
17 only? 17 prisoner Is decreasing thelr property and they have more
18 A. Property room officer has the responsibllity to shake down 18 shoes than the department allows and they want to send
19 prisoners. The property room officer Is basically a 19 those shoes out to a family member the proparty room
20 single assignment and that assignment s located In an 20 officer Is responaible to ensure that they're packaged up
21 avea that's separated from housing unite or living area. 21 and the contraband doesn't go out and the contraband
22 The property room officer Is traditionally 22 doesn’t coma in with these tems.
23 afforded a prison worker or prison workers, they msy have 23 8o the property room officer Is responsible for
24 a prison worker ageigned, and that would create a |24 handling and Issulng propeity.
25 one-to-one position -- situatlon with a femate prisoner or | 25 Q. Igotit. And they work with inmates who are assisting in
Page 115 | Page 117
1 female prisoners. 1 {he property room?
2 Q. Allrght. And the one to one -- Well, strike that. 2 A. They traditionally are allowed a worker.
3 So tha shakedown responsibllity, when -- Wall, 3 Q. Al right. And that's the one-on-one contact you were
4 firgt of all, | guess | have to ask. Are you aware of men 4 talking about?
5 ever having occupled the property room officer position? | 5 A Thatcould occur if there ls more — if there Is not more
6  A. ldonotrecall. 3 than one prison worker.
7 Q. Allright. Do you recall what men would do In the 7 Q. And typlcally how many prison workers were there?
] property room position If a shakedown were required? 8 A, )don'trecall
9 A, The same thing he would do In any other area where a 9 Q. Youdon'tknow? All right.
10 shakedown would be required. He would need to contact 10 And the shakedown responslbilities, they have —~
11 control centar and they would need to relleve a female to 11 How doee someone in the property room -- They have to do
12 come and conduct the shakedown. 12 fiva random shakedowns per day elso?
13 Q. Sotell me what tha respensibliities of a property room 13 A, Uh-huh (Yes). They shake down their -- Well, housing
14 officer are. | mean, In general. 14 offlcers have the responsibllity as well, Everyona has
15 A, Ingeneral, the property room offlcer enforces tha rules, 115 the reaponsibility to conduct shakedowns.
16 the regulationa, they Issue property, they're responsible |16 1 do not recall for the property room whether
17 to make rounds. 17 It's specifically five. ) would really need to read, you
18 Q. What's In the proparty room? 18 know, the document In totality to say, you know,
19 A, Property. 19 absolutely and positively It's flve varsus three versus
20 Q. Well, whose property? 20 one. | don't recall what the exact number Is for a
21 A. Prisoner property. |21 property room officer.
22 Q. Okay. 22 Q. Alright. That's fine.
23 And the prisaners, what do they have to do 1o 23 And the property room wasn't within housing, was
24 use thelr properly? 1don't know how the property room 24 it? ’
28 works at all. Tell me how the property room works. 125  A. The property room Is not — The property roomlsina
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1 bullding where a housing unit Is located, but It's — 1 aparatlon of the property room or the facility in general?
2 Q. Butnotinthe unit? 2 A. Notthatl can speciically recall on this -- To narrow it
3 A Thatls corect. 3 by position, not that | can spatifically recall.
4 Q. Allrght 4 Q. Okay.
5 And 80 we're not certain what the responsibliity 5 (Deposition Exhiblt Number 13 was marked
6 of the property room offlcer was with regard to random E 6 for identification by the reporter.)
7 shakedowns, but they would have respansibiiity for | 7 Q. (BYMR. KENT-BRYANT): Can you |dentify Exhibit 13,
8 shakedowns If the need arose with prison employees, or {8 please?
9 prison workers within the property room, true? 9  A. Its aposition description.
10 A I'm eorry, what's your quaestion? 10 Q. And that's for the school officer position?
11 Q. Well, if there was some need to shake down a prison worker 11 A. Working title Is school officer, yes.
12 that would be a responsibility of -- within the property 12 Q. And do you recall whether this is one of the positions
13 room, that would be a responsibility of the property reom 13 that your group discussed making BFOQ female only?
14 officer, true? 14 A, I'msorry, | do not recall.
15 A, That's correct. |16 Q. Do you know why this position was designated BFOQ female
16 Q. Algght. AndIfit were a male thay would have to call 116 only?
17 out to control or to a supervisor to have a female assist 17  A. The design of the facility Is the restroom area is almost
18 In the shakedown, true? 18 similar to an opan bay style with Just a very low cement
19 A Thatls true. 19 wall, so there would be privacy lssuas related to femate
20 Prisoners on a work assignmant are shaken down 20 prisoners when they're using the restroom, and also the
21 when they report to the assignmant. When they leave the 21 requirement of the shakedowns as well.
22 assignment there Is no If they need 1o be shaken down. If 22 Q. Okay. And dealing with the requirement of the shakedowns
23 a prisonaris working In an area with other prisoners’ 23 with regard to the school officer, first, at any given
24 property, such as another prisoner’s headphones, such as 24 time is it just one school officer ar is there more than
25 property that another person has purchased, they have to 25 one?
Page 119 Page 121
1 be shaken down before they leave to make sure they 1 A. To my knowledge It's ust one.
2 don't... 2 Q. Allright. And if that officer is male and a shakedown is
3 Q. Before they leave the housing unit? 3 required the male officer calle a female officer for
1 A Before they leave their assignment. If we could visualize 4 assistance?
5 a warehouse and... 5  A. He can't shake the female down.
& Q. No,lgotyou. [gotyou. |6 Q. Right.
7 A. 1 mean, we don't want them to steal other indlviduals' 7 A. He would need to call his supervisor and his supervisor
(il property and leave the property room with It, and so 8 would need to assign a female officer.
9 they're shaken down when they leave, that assignment, food | 9 In all of these scenarlos one officer, a male
10 service, when they leave assignments. 10 officer can't call a female officer from her assignment.
11 Q. Are they shaken down when they leave the housing unit fo 11 Q. 1understood that. | misspoke. | know what you've said.
12 go on the assignments? |12 Now, for school how many prisoniers are typically
13 A, Very wall could be. 13 in the school area at any glven time?
14 Q. Aliright. Butas a matler of course, are they? 14 A. I'm not sure, 8lr.
15  A. It's not mandatory. 15 Q. Aliright.
16 Q. Okay. |16 Arg they accompanled by housing officers at the
17 Now, when they retum from the assignments are 17 schoal?
18 they shaken down? 18 A. No, thay're not.
19 A The property room officer conducts thelr shakedowns prior | 19 Q. So from your understanding it's just the school officer
20 to them Yeaving the property room. 20 and the femals prisoners?
21 Q. Aliright. And [f It were a male the male would call a 21 A. Correct.
22 femnale to perform that shakedown, true? 22 Q. And, you know, again, | take it that you don't recall
23 A Correct 23 receiving any specific complaints specific to the school
24 Q. DIdyou ever recelve any complaints or have any 24 officer position where females complained that having to
25 information that that ever caused a problem with the 25 assist the males with shakedown was burdensome?
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1 A, Correct 1 A. Thie Is one of tha positions that | recall us discussging.
2 Q. The- 2 Q. And do you recall why this position was BFOQed female
3 A. Il say this, though, if | may add -- And | apologize If | 3 only?
q 1 cut you off. I'll say this, if | may add. The school, |4 A. Women In an off-site hospltal, as In anyone in an off-gite
5 the Industries, the recreational building, those are In 5 hospital are In the state of undress. We're not normally
6 pretty far proximity from your traditlonal housing units [ In a hospital bed clothed.
7 based on the physical layout of the facllity. 7 And when the doctor or nurse comes In to conduct
8 And the point that I'm making Is this. In thls 8 the physlcal exam of the prisoner that usually requires
9 very casual conversation that we Just call a female 9 they take off.
10 officer to come and asslst In a shakedown Is Just really 10 Q. But Is It your understanding that that examination would
11 not as casual as that, because it's a good distance from 111 not be screened from the officer?
12 one location to another. And If there g kind of an 12 A. The officer has to ~ It's the officer's job to provide
13 emergent situation that a male calls for a femala to 13 coverage for the prisoner. Thay can't... If the doctor
14 asslst In a shakedown, well, control center would actually 14 comas in the offlcer can't -- they Just can't leave.
15 authorize that peraon to be releasad from thelr 15 Q. No, 1 know. Buttyplcally in a hospilal when the physical
16 assignment, and depending on the urgency of the nature 16 exam I8 performed -- Hold on - the area, the bed area Is
17 it's a bit of a distance. 17 screened from people walking In and other patients, and so
18 Q. Do you have an estimate of what the distance is? 18 forth. 1s that not the sluation with the off-site
19 A. No,!don't, 19 hospital officer?
20 Q. You also mentionad the privacy concerns because tha cement 20 A. 1can'tsay that's a hundred percent true any or all of
21 walls aren't very high in the bathrcom? 21 the time.
22 A, It's the physical design of... 22 Q. Are you saying it's not true, or do you just not know?
23 Q. Ofthe bathroom. 23 A, It'e safe to say | don't know.
24 There are also stalls In there, correct? |24 Q. All right. All right.
25 A, ldon't remembar. I'm trying to recall how it's made. l 25 Do you recall there being any complaints or
Page 123 Page 125
1 | know that there |s a cement barrler and an 1 comments about off-site hospital officers seeing women in
2 entrance on like the right and the left side of the | 2 a state of undress?
3 restroom. 3 A. Excuse me. I'd llke to go hack to your original question
4 ) don't recall, 4 about... Would you Just repeat your last question,
5 Q. Alrght 5 please?
6 A, There's absolutely some type of dividers, but | don't 6 Q. Right. Do you recall receiving any complaints or comments
7 recall whether It's a stall, or a stall door. 1Just... 7 concarning off-site hospital officers seeing women in a
8 Q. Allright. And women are not allowed to be In a state of 8 state of undress?
9 undress in the school erea, true? 3 A, Idlike to go to the question before that.
10 A. Correct. 10 Q. Oh, 1 have no ides what the question before that was.
11 Q. Andyou can't see them In a state of undress in the 11 A. The question before that you asked Is the officer
12 bathroom area from the school area, true? 112 baslcally present when the prisoner Is in the state of
13 A Tre. 13 undress, Is the officer present and at the
14 {Deposition Exhibit Number 14 was marked 14 oHicer's (sic.) bedside, and | said -- my response was |
15 for Identification by the reporter.) 15 can't say that that's true a hundred percent of the time
16 Q. (BYMR,KENT-BRYANT): Gan you pleass identify Exhiblt 14? 16 or all of the time. And you indlicated, well, than s it
17 A, ft's a position description. 17 safe for me say that I'm not sure, and | Indicated that
18 Q. Forwhat posilion? 18 that was a fair answer.
19 A. It's for working title of off-site hosplta) officer. 19 I'd llke to retract my saying that it s not
20 Q. A this Is a BFOQ female-only position? 20 true.
21 A As defined by the document, "This |s & gender based BFOQ 21 Q. Justgo ahead.
22 position deslgnated for female officers.” 22 A. It s true that an officer Is required to keep basic
23 Q. Andis this one of the positions that you recall your 23 visual contact of a prisoner when the prisoner is on -
24 group discussing prior to the canversion of the facllity 24 when the prisoner I In an outside hospital.
25 to female only? 25 Visual contact may... It could mean different
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1 things. But the polnt Is this, an officer that’s on duty 1 claasification level, what his leval of restraint In
2 with a prisoner that Is in a hospital has a requirement to 2 transport will be, All of those things are not determined
3 he present with that prisoner. 3 at a facility level, they're determined based on the
1 Q. Doyou recall while you ware at Huron Valley any males 4 threat of the prisonar, his history, what his sacurity
H workling as an off-gite hospital officer? S classification is.
6  A. Males have worked on off-aite hospital, yes. 6 Q. Solftherewere two officers and one of them were female,
7 Q. Alright. And do you recall there being any complalnts 7 in the pericd of time where a woman might be in & stete of
8 or comments concerning males viewing female prisoners 8 undress the female officer could maintain visual conlact
9 under those clrcumstances in a state of undress? 9 with the prisoner, correct?
10  A. There has been several prigoner grievances that were filed 10 A, |sssume that would be correct.
11 regarding Issues that occurred on off-slte hospital. 11 Q. Now, here at Woodland you mentioned two officers that are
12 Q. Wetaked about a number of positions. Agaln, and | want 12 assignad. Can bath of them -- Is it allowable for bath of
13 to return a little bit to your current position here at 13 them to be female?
14 Woodland. Do you have a gym facillty here? 114 A. It is allowabla. Not that | have enough female staff to
15 A ldo. 15 do that.
16 Q. Arewomen allowed to work at the gym faclity as a gym 16 Q. Whenyou were at Huron Valley. did you receive any
17 officer? 17 complaints or overhear any conversations involving
18 A They are allowed. 18 compleinis from women corractions officers about
19 Q. Alright. ) mean, here at Woodland are there any BFOQ 19 difficulty tranaferring from Huron Valley?
20 male-only positions? 20 A, Not particularly, no.
21 A. 1think BFOQ s speclfic gender base for female 21 Q. Do you recall that being an Issue at Huron Valley whether
22 assignments. To ask if | have those positions at a men's 22 It was through the union or through some other means that
23 facliity | would say no. 23 the women's corrections officer had a harder time having &
24 Q. No, that's not what I'm saying. 24 request for transfer granted because women corractions
25 A, Okay. I'msorry. 25 officers ware 80 in demand at Huron Valley?
Page 127 Page 129
1 Q. The BFOQ could be either male or female, and my question 1 A, Youwantto know If I've heard?
2 Is here at a male facllity do you have any BFOQ male-only | 2 Q. Yeah. Was It an issue that you racall?
3 positlons that only men can work? 3 A. Yes, it was a bit of an Issue.
4 A No. 4 Q. Anddid you ever hear complaints from women corrections
5 Q. Do you have a school faclllty here? 5 officers about mandatory overtime?
6 A No. 6 A Of course. Yes.
7 Q. Allright. Anindusiries facility? 7 Q Andwas that -- Was the mandatory ovariime in part caused
8 A. No. 8 by the fact that much of the overtime couldn’t be staffed
9 Q. AndIn terms of off-site hospital officer, do you have an 9 by men because the positions were BFOG female only?
10 off-sile hospltal officer? 10 A. |can't anewer what the exact reason was. It varied why
11 A, We don't have a specific asslgnment on our staffing 11 overtime was overtime.
12 schedule that gives us an off-slte hospital position. 12 Q. Okay. That could have been one of the reasons, wouldn't
13 Q. Butsometimes people would have to go fo the hospital? 13 you agree?
14 A, Absolutely. Yes. 14 A, Could.
15 Q. AndIf someone has to go to the hospital, if one of the 15 Q. Andeame thing with the transfers, wasn't one of the
16 inmates has to go to the hospltal can it be a female that 16 reasons that It was difficult for women to succassfully
17 accompanies the male inmate? 17 request iransfers was bacause they were so needed at Huron
18 A, Wesend two officers. 18 Valley because so many positions were BFOQ female only?
19 Q. Okay. And for the off-site hospital officer at Huron 19  A. That would be speculation.
20 Valley weren't usually two officers assigned to that? 20 it would bs logical that because you have many
21 A Usuallyl -- Usually. 21 BFOQ posltions you would need many females. Butldon't
22 Q. And when they would arrive at the -- Well, let me ask you |22 have any type of concrete Information to support that to
23 this. Why would there be two officers usually assigned? |23 be true or not true as to why women transferred or didn't
24  A. It's based on the Department of Corractions’ policy. 24 tranafar. That would be speculation on my part.
25 Pollcy requires based on a prisoner's security, custody 25 Q. While youwere at Huron Valley were there complaints of =
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Page 9 Page 11
1 A. Dan Heynes. 1 So he explored the idea of a BFOQ,
2 Q. Okay. Is he - 2 basically identifying positions that he thought would
3 MS. MILLER: And that's H-E-Y-N-E-S. 3 be better served if they were gender based.
4 THE WITNESS: Correct. 4 Q. Okay.
5 BY MR. FETT: 5 A. And at the time we looked around the United States,
6 Q. Is he a Snyder appointee? 6 and there was really only one position in the United
7 A Yes. 7 States we could find, and that was in Wisconsin on
8 Q. How about McKean? ] second shift in one unit that had a person that was
9 A. McKean was, too. 9 part time, BFOQ.
10 Q. And Overton, who appointed? 10 Q. Female?
11 A. Overton was appointed briefly by Engler, and then that 11 A Female, yeah, yes.
12 transitioned over into Granholm. Caruso was Granholm, 12 Q. Okay. So this would have been around 19997
13 and then, let's see, yeah, then we're here with Heynes 13 A. 1999,
14 which is Snyder. 14 Q. Okay. And you said these lawsuits emanated out of one
15 Q. Okay. How much interaction would you have with Bill 15 particular facility.
16 Martin when you worked? 16 Name the faclility, please.
17 A. Quite a bit, quite a bit. 17 A. Well, the Scott Correctional Facility.
18 Q. Okay. Soif he had a personnel issue, would you be 18 Q. Okay.
19 the first person he would call? 19 A. And, also, at that time, too, there was Western Wayne,
20 A. He would call me, yes. 20 and | can't remember when we phased Western Wayne out.
21 Q. Okay. Same question as to Miss Caruso. 21 We closed that, moved the prisoners to Scott. Then
22 A. Yes. Even as deputy director, she called on me for a 22 ultimately all the prisoners at Scott when we closed
23 lot of personnel. But when | went to deputy director, 23 it went to Huron Valley.
24 the person that is the personnel director then and 24 Q. Are there any other women -- well, women prisons is
25 currently is is Tony Lopez. 25 all women, right?
Page 10 Page 12
1 Q. Okay. All right. Tell me how familiar you are with 1 A. Correct.
2 the concept of BFOQ or Bona Fide Occupational 2 Q. Okay. And --
3 ____:Qg_am_iiﬂcatlons. 3 A Prisoners.
4 A. In'99 | had to do the research on it when Bill Martin 4 Q. Prisoners. Any other women prisons right now as we
5 wanted to look at implementing that, and so I'm 5 speak besides Huron Valley?
6 familiar with it from 1999, and { dealt with it a few 6 A. No, no. We consolidated everything into the one
7 years and then turned it over to Tony Lopez. Even 7 facility for management.
8 when | was personnel director and underneath operation 8 Q. Okay. What percentage of the prison population Is
9 support at that time, that was all the internal 9 female?
10 operations of the department which HR was one of them, 10 A. Departmental-wide?
11 | turned that over to Tony. So | started phasing 11 Q. Yeah.
12 myself out of the day-to-day stuff with the BFOQs. 12 A. |couldn't even take a guess. The population itself,
13 Q. Okay. 13 and I'm -- | want to say it's forty-eight thousand but
14 A. Tony's maintained -- | gave him all my records, so he 14 | am not sure because I've stepped out of the
15 has everything under the sun for the last since 2006 15 statistical numbers a while ago.
16 or even before that. 16 Q. Sure.
17 Q. Allright. Explain in your understanding the notion 17 A. And so we have one facility out of thirty something
18 of BFOQ. 18 that are female. So I'm not sure what percentage that
19 A. Well, the BFOQ really is a legalized way in which you 19 would be because | don't know how many female
20 theoretically can discriminate based on gender. In 20 prisoners we have currently at the Valley.
21 this particular case, we had so many lawsuits coming 21 Q. Okay. | was just curious. I'm not sure that it
22 out of one facility that the director at that time, 22 matters in this case, but I'm sure maybe Mr. Curtis
23 Bill Martin, looked at what can we do to minimize 23 will know,
24 impact coming out of that facility based on the 24 A. He should know because he's the regional administrator
25 lawsuits going on, 25 over that area.
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Page 69 Page 71
1 correct? 1 STATE OF MICHIGAN )
2 A Yes, they are position descriptions. )SS.
3 Q. And do you recall sending position descriptions over B COUNTY OF LIVINGSTON )
4 as opposed to a list like you did in 20007 3 CERTIFICA.TE . N.OTARY P.UBLIC
q | certify that this transcript
> A No,ldont [don'tremember. 5 is a complete, true, and correct record of the
6 Q That'sfine. That'sfine. I'm not going to ask you 6 testimony of the deponent to the best of my ability
7 to answer any specific questions on there. 1 just 7 taken on Thursday, April 4, 2013.
8 wanted to make sure that -- | can see why you wouldn't 8 1 also certify that | am not a
9 want to attach all those pages to your letter in 9 relative or employee of a party, or a relative or
0 e I sl o v
11 MS. MILLER: Well, | would point out that 12 action. '
12 the letter actually talks about the attached 13
13 positions, so -- 14
14 MR. FETT: Yep. But, | mean, my point is 15
15 we never, we never got those. 16 o
16 MS. MILLER: Well, you have the 17 et ¢ Q '
17 descriptions, you have all those PDs. . %"z m £ ‘,, y -
i MR. FETT: Yep, yep. Cheryl McDowell, CSR-2662, RPR =
19 MS. MILLER: And maybe that would have been 19 Notary Public, Livingston County
20 what happened instead of attaching the PDs twice. State of Michigan
21 MR. FETT: Yeah. I'm not suggesting 20 Commission Expires September 13, 2013
22 anything nefarious here. .
23 MS. MILLER: Because the PDs have all been 22
24 provided, but that may be the case. 24
25 MR. FETT: I'm on record saying she's very 25
Page 70
1 professional and civil. So 1 am not insinuating
2 there's anything nefarious going on here. | just
3 didn't have it. So now we know exactly what the
4 situation is.
5 Okay. Well, | don't have anything further
6 for you, Mr. Manns. It's been nice meeting you again.
7
8 (Deposition concluded at 12:00 noon.)
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

RON REPORTING SERVIGE| /'uron4deps.com 18 (Pages 69 to 71
i and Video Conferencing Centar  734-761-5328 (Pag )
Established in 1972



MAY 01 201

STATE OF MICHIGAN
CIRCUIT COURT FOR THE 22N JUDICIAL CIRCUIT ,
WASHTENAW COUNTY PR

P

ALEIKA BUCKNER,

Plaintiff,
No. 13-636-CD

%
HON. DAVID S. SWARTZ

STATE OF MICHIGAN DEPARTMENT OF

CORRECTIONS,

Defendant.
James K. Fett (P39461) Glen N. Lenhoff (P32610)
Joshua R. Fields (P68559) Law Office of Glen N. Lenhoff
Fett & Fields, PC Co-Counsel for Plaintiff
Co-Counsel for Plaintiff 328 S. Saginaw Street, Floor 8,
805 E. Madin Street North Building
Pinckney, MI 48169 Flint, M1 48502
734-954-0100 810-235-5660

Brittany A. Campbell (P75152)

Jared Warner (P74890)

Assistant Attorneys General

Attorneys for Defendant

Employment, Elections & Tort Division
PO Box 30736

Lansing, MI 48909

(517) 373-6434

ORDER DENYING DEFENDANT’S MOTION FOR SUMMARY
DISPOSITION

At a session of said Court, held in the 221d Circuit Court
for the County of Washtenaw
On this _23~d day of April, 2014

PRESENT: HON. DAVID S. SWARTZ
CIRCUIT COURT JUDGE



Following oral argument on Defendant’s Motion for Summary Disposition in
the above referenced matter, and for the reasons stated in the record,
IT IS HEREBY ORDERED THAT:

1. As to Count I, Discrimination on the basis of Gender under the Elliot-Larsen
Civil Rights Act (ELCRA), MCL 37.2101 et seq., Defendant’s Motion for
Summary Disposition pursuant to MCR 2.116(C)(10) on the basis that there
is no genuine issue as to any material fact is DENIED.

9. As to Count II, Retaliation under the ELCRA, MCL 37.2101 et seq.,
Defendant’s Motion for Summary Disposition pursuant to MCR 2.116(C)(10)
on the basis that there is no genuine issue as to any material fact is
DENIED.

This Order does not resolve the last pending claim and does not close the case.

IT IS SO ORDERED.
Dat APR 2 3 201 /S/ DAVID S. SWARTZ
ate:

DAVID S. SWARTZ
CIRCUIT COURT JUDGE




The undersigned parties, through their respective counsel, stipulate to the

form of the above order and waive notice of entry:

A
Date

<71
Date
S
Date

Prepared by:

Brittany A. Campbell (P75152)
Assistant Attorney General
Attorney for Defendant

PEET Division

P.O. Box 30736

Lansing, MI 48909

(517) 373-6434
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Jdrhes K. Fett (P39461)
Fett & Fields, PC
Co-Counsel for Plaintiff
805 E. Main Street
Pinckney, MI 48169
734-954-0100

%(G el ( Wil perna 3
Glen N. Lenhoff (I ( S32610)
Law Office of Glen N. Lenhoff
Co-Counsel for Plaintiff
328 S. Saginaw Street, Floor 8, North Bldg
Flint, MI 48502
810-235-5660
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Brittany A. @a)mpbo'ﬂ] (P75152)
Jared M. Warner (P74890)
Assistant Attorneys General
Attorneys for Defendant

P.O. Box 30736

Lansing, Michigan 48909
(517) 373-6434



Reese v. Michigan Dept. of Corrections, Not Reported in F.Supp.2d (2009)

105 Fair Empl.Prac.Cas. (BNA) 1584

2009 WL 799173
United States District Court,
E.D. Michigan,
Southern Division.

William REESE, Plaintiff,
V.
MICHIGAN DEPARTMENT OF CORRECTIONS
and Gerald Brown, Defendants.

No. 08-10261.

March 24, 2009.

West KeySummary

1 Federal Civil Procedure
¢=Employees and Employment Discrimination,
Actions Involving

Genuine issues of material fact existed regarding
whether gender was a bona fide occupational
qualification for third-shift control center and
public works officer positions at an all-female
prison. The male employee denied a position
asserted that male officers had been allowed to
fill analogous positions at other all-female
facilities. However, the department of
corrections had been allowed to restrict
positions based on gender in the past out of
concern for sexual abuse in female facilities.
Civil Rights Act of 1964, § 703(a), 42 U.S.C.A.
§ 2000e—2(a).

Cases that cite this headnote

Attorneys and Law Firms

Glen N. Lenhoff, Robert D. Kent-Bryant, Law Office of
Glen N. Lenhoff, Flint, MI, for Plaintiff.

Steven M. Cabadas, MI Dept of Attorney General,
Lansing, MI, for Defendants.

OPINION AND ORDER

PATRICK J. DUGGAN, District Judge.

*1 In this lawsuit William Reese (“Plaintiff”) alleges that
the Michigan Department of Corrections (“MDOC”) and
Gerald Brown, the Assistant Deputy Warden at Camp
White Lake correctional facility, made discriminatory
employment decisions against him on the basis of gender.
Specifically, this lawsuit arises from the MDOC’s refusal
to assign male corrections officers to the third shift and
public works positions at Camp White Lake, an all-female
correctional facility. Presently before the Court is
Defendants’ Motion for Partial Summary Judgment, filed
on January 15, 2009.' The motion has been fully briefed
and the Court held a hearing on March 19, 2009. For the
reasons set forth below, the Court denies the motion.

I. Factual and Procedural Background

Plaintiff has worked for the MDOC since 1987. On March
26, 2007, the MDOC opened Camp White Lake as a new,
all-female correctional facility and Plaintiff was
transferred to that location. At Camp White Lake,
Plaintiff expressed an interest in working the third shift
and in filling the “Public Works” position. In general
terms the public works position involves the
transportation and supervision of prisoner work crews that
perform work at off-site locations. Plaintiff was informed,
however, that the third shift and public works positions at
Camp White Lake are restricted to female officers.?
Because of the manner in which schedules were created at
Camp White Lake, the MDOC’s policy of limiting the
third shift to females prevented Plaintiff from working
overtime.

Plaintiff filed an internal complaint regarding the denial
of his work requests on May 3, 2007, alleging that the
MDOC was discriminating against him on the basis of his
gender. On June 13, 2007, Plaintiff filed similar
complaints with the Michigan Department of Civil Rights
and the Equal Employment Opportunity Commission
(“EEOC”). On June 15, 2007, the MDOC policy was
revised to allow males to work in the control center on the
third shift at Camp White Lake. Plaintiff was the first
male to work the third shift that night. On December 5,
2007, Plaintiff received a “right to sue” letter from the
EEOC and he filed this lawsuit on January 17, 2008.
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Plaintifs complaint contains four counts against the
MDOC and Gerald Brown: count one alleges a gender
discrimination claim against the MDOC under Title VII
of the Civil Rights Act of 1964; counts two and three
allege retaliation and gender discrimination against the
MDOC under Michigan law; and count four alleges
gender discrimination against Gerald Brown under
Michigan law. In response to these claims, the MDOC
maintains that gender is a bona fide occupational
qualification (“BFOQ”) for the positions at issue in this
case. The MDOC and Brown filed the present motion on
January 15, 2009, requesting summary judgment on
counts one and four. On January 29, 2009, the parties
stipulated to dismissal of the state law claims-counts two,
three, and four. Consequently, there are no remaining
claims against Gerald Brown and the request for summary
judgment as to count four is moot. The Court now
considers the MDOC’s motion for summary judgment as
to count one.

IL. Standard of Review

*2 Summary judgment is appropriate only when there is
no genuine issue as to any material fact and the moving
party is entitled to judgment as a matter of law. See
Fed.R.Civ.P. 56(c). The central inquiry is “whether the
evidence presents a sufficient disagreement to require
submission to a jury or whether it is so one-sided that one
party must prevail as a matter of law.” Anderson v.
Liberty Lobby, Inc., 477 U.S. 242, 251-52, 106 S.Ct.
2505, 2512, 91 L.Ed.2d 202 (1986). After adequate time
for discovery and upon motion, Rule 56(c) mandates
summary judgment against a party who fails to establish
the existence of an element essential to that party’s case
and on which that party bears the burden of proof at trial.
See Celotex Corp. v. Catrett, 477 U.S. 317, 322, 106 S.Ct.
2548, 2552, 91 L.Ed.2d 265 (1986).

The movant has an initial burden of showing “the absence
of a genuine issue of material fact.” Id. at 323. Once the
movant meets this burden, the non-movant must come
forward with specific facts showing that there is a genuine
issue for trial. See Matsushita Electric Indus. Co. v.
Zenith Radio Corp., 475 U.S. 574, 587, 106 S.Ct. 1348,
1356, 89 L.Ed.2d 538 (1986). To demonstrate a genuine
issue, the non-movant must present sufficient evidence
upon which a jury could reasonably find for the
non-movant; a “scintilla of evidence” is insufficient. See
Liberty Lobby, 477 U.S. at 252, 106 S.Ct. at 2512.

The court must accept as true the non-movant’s evidence
and draw “all justifiable inferences” in the non-movant’s
favor. See id. at 255. The inquiry is whether the evidence
presented is such that a jury applying the relevant

evidentiary standard could “reasonably find for either the
plaintiff or the defendant.” See id.

III. Gender Discrimination and the BFOQ Defense
“Title VII of the Civil Rights Act of 1964 broadly
proscribes gender-based discrimination in the workplace.”
Everson v. Mich. Dep’t of Corr., 391 F.3d 737, 747 (6th
Cir.2004); see also 42 U.S.C. § 2000e—2(a). Nonetheless,
an employer may make decisions on the basis of gender
when gender presents a “bona fide occupational
qualification reasonably necessary to the normal operation
of that particular business or enterprise.” 42 U.S.C. §
2000e-2(e). The exception for BFOQs “is written
narrowly, and is to be read narrowly.” Everson, 391 F.3d
at 748. When asserted, the employer bears the burden of
proof in establishing a BFOQ. /d.

In this case, the MDOC admits that Plaintiff was denied
the opportunity to work on the third shift at Camp White
Lake from March 26, 2007, until June 15, 2007, and that
he was denied, and continues to be denied, the
opportunity to fill the public works position because of
his gender. The MDOC maintains that being female is a
BFOQ for those positions and that the modification to the
third shift policy was only made feasible after the
implementation of strict rules for the male officers and
female prisoners at Camp White Lake.

@This is not the first time the MDOC has been sued for
practice of restricting positions to female officers. In
Everson v. Michigan Department of Corrections, the
Sixth Circuit agreed with the MDOC that gender is a
BFOQ for certain positions in Michigan’s all-female
correctional facilities. 391 F.3d 737. There the Sixth
Circuit held that “the decisions of prison administrators
are entitled to a degree of deference” in the employment
context “[blecause of the unusual responsibilities
entrusted to them, the redoubtable challenges they face,
and the unique resources they possess ... “* Id. at 750.
The court went on to explain that a prison administrator’s
decision may not deserve deference if it is made
“capriciously,” but that, otherwise, “[tlhe MDOC [is] not
obligated to follow any particular protocols in order to
earn deference ....” /d. at 751.

Applying those concepts to the facts before it, the Sixth
Circuit concluded that the MDOC had appropriately
classified approximately 250 positions in its all-female
correctional facilities as female-only. Id. at 741. In
support of its opinion, the court discussed the MDOC’s
obligation to promote security and safety within the
correctional facilities and its legitimate interest in
ensuring some degree of privacy for the female prisoners.
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See id. at 753-59. Of special concern to the court was an
“endemic problem of sexual abuse” documented in the
all-female correctional facilities and the MDOC’s need to
resolve that problem. See id at 74145, 753-60.
Ultimately, the court concluded that, “given the endemic
problem of sexual abuse in Michigan’s female facilities,
given the constellation of issues addressed by the
MDOC’s plan (security, safety, and privacy), and given
the deference accorded the MDOC’s judgment, the
MDOC’s plan is reasonably necessary to the normal
operation of its female prisons.” /d. at 761.

In support of its BFOQ defense in this case, the MDOC
primarily relies on Everson and maintains that the third
shift and public works positions at issue here fall within
the types of positions discussed in Everson. Plaintiff,
meanwhile, disputes the MDOC’s description of the
actual job duties for third shift control center and public
works officers and asserts that male officers have always
been allowed to fill analogous positions at other
all-female facilities. Plaintiff also argues that Everson
does not apply to this case because, at the conclusion of
its opinion, the Sixth Circuit warned of the “limited
nature” of the holding; the court explained, “We do not
hold that gender constitutes a BFOQ for corrections
officers in female prisons outside of Michigan. Nor do we
hold that gender constitutes a BFOQ for positions in
Michigan’s female prisons beyond the approximately 250
positions we have discussed.” Id. at 761.%

Based on the record facts, the Court cannot determine
whether the third shift and public works positions at issue
in this case fall within the type of positions analyzed in
Everson. While the Everson opinion expressly involved
housing unit positions, transportation officers, and intake
offers, the positions discussed in Everson were identified
more by their duties than by their shift or title. All of the
positions affected by the female-only restrictions in
Everson placed officers in a position to interact with the
female prisoners in situations where the prisoners would
be most vulnerable to sexual abuse. Specifically, each of
the positions required officers to interact with or observe
prisoners in various states of undress. See id. at 740.
Furthermore, there does not appear to have been any
dispute between the parties in Everson that the positions
at issue involved these higher risk scenarios.

@ In this case, Plaintiff takes issue with the MDOC’s
cRaracterization of the third shift control center and public
works positions as being analogous to the positions
discussed in Everson . The MDOC maintains that it was
necessary to restrict all third shift positions at Camp
White Lake to female officers until the prisoners could be
given notice they would be observed by a male guard in

the control center if they left their sleeping quarters and
walked to the restroom facilities. MDOC officials
allegedly feared that, until the prisoners were given notice
of the presence of a male officer, they would leave their
sleeping quarters in a state of undress. At the same time,
however, Plaintiff and MDOC officials have testified that,
from the opening of Camp White Lake, rules required that
prisoners be fully dressed when leaving their sleeping
quarters. Under these circumstances, Plaintiff argues that
the third shift gender restrictions were never reasonably
necessary.

In regard to the public works position, there remains a
dispute as to the actual duties of those officers. The
MDOC maintains that public works officers are required
to perform pat-down searches of the prisoners on the
work crew before returning to the prison. The “position
description” for public works officers also reflects this
requirement. Because of the pat-down requirement, an
MDOC official testified that gender restrictions for this
position began to be implemented after the Everson
decision in 2005. Nonetheless, Plaintiff testified that he
filled the public works position at another all-female
prison until the time of his transfer in March 2007.
Plaintiff further testified that, in the approximately seven
years that he worked as a public works officer with
all-female work crews, he was never required nor had
occasion to perform pat-downs on the prisoners.

In the face of Plaintiff’s claims and testimony, the MDOC
argues that Everson requires the Court to defer to its
position. The Court agrees that Everson requires the Court
to defer to the MDOC’s professional judgment that
gender restrictive employment policies are necessary
where undertaken to combat established problems with
sexual abuse. If, for example, the public works position
actually requires regular pat-down searches of the work
crew members, the Court must defer to the MDOC’s
decision to restrict the position to female officers. The
factual circumstances surrounding the positions at issue,
however, are not judgments to which the Court must
defer. Given the factual disputes regarding whether the
third shift control center and public works positions
actually involve scenarios with a high risk for sexual
abuse, the Court cannot conclude that the MDOC is
entitled to summary judgment in this case.

Finally, the Court notes that the BFOQ defense generally
requires a ‘“case-by-case” analysis and that Everson itself
was decided only after a full bench trial. See id. at 746,
760. The Sixth Circuit clearly did not intend Everson to
act as a blanket future authorization for the MDOC to
proscribe males from filling positions at its female
prisons. Until the factual issues regarding the precise
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circumstances and responsibilities of the positions at issue

are resolved, the Court cannot determine whether the

female-only restrictions are “reasonably necessary” for Lo
the MDOC to address the issues of security, safety, and All Citations

ivacy in its all-femal tional facilities.
privacy in its all-female correctional facilities Not Reported in F.Supp.2d, 2009 WL 799173, 105 Fair

*5 Accordingly, Empl.Prac.Cas. (BNA) 1584

IT IS ORDERED that defendants’ motion for summary
judgment is DENIED.

Footnotes

1 Plaintiff's complaint alleges four separate counts: the first three against the MDOC and the fourth against Gerald Brown.
Defendants’ motion for “partial” summary judgement seeks summary judgment on counts one and four. Since the filing of the
motion, however, the parties stipulated to the dismissal of counts two, three, and four. Consequently, count one against the
MDOC is the only remaining count.

2 The Michigan Department of Civil Service approved MDOC requests to classify the positions at issue as female-only on grounds
that such a requirement is a bona fide occupational qualification {(“BFOQ”) for these positions.

3 The court later described the appropriate “degree of deference” as “substantial weight.” Everson, 391 F.3d at 755.

4 Plaintiff makes additional arguments that the MDOC's decision in this case is not entitled to deference and that the Court shoutd
follow a Seventh Circuit case, Henry v. Milwaukee County, 539 F.3d 573 (7th Cir.2008), over Everson.

As to the first argument, Plaintiff sets forth no evidence suggesting that the MDOC’s employment decisions in this case were
“capricious” and the Sixth Circuit made it clear that prison administrators need not earn deference for their decisions by
following any specified procedures. Everson, 391 F.3d at 751-52.
As to the second argument, the juvenile detention center at issue in Henry presented different issues than the all-female
correctional facilities run by the MDOC. Henry, 539 F.3d at 582. As the Seventh Circuit noted, the juvenile detention center in
Henry had no history of sexual abuse problems and the prison administrators were applying their same-sex employment policy
in a manner inconsistent with the privacy interests of the juveniles. /d. Furthermore, the primary justification for the same-sex
policy in Henry was rehabilitation rather than concerns with safety, security, and privacy. /d. at 583. Given these facts, the
Court concludes that Everson, which considered similar MDOC operated all-female prisons, provides the most relevant
guidance for this case.
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84 F.Supp.2d 917
United States District Court,
S.D. Ohio,
Western Division.

Bobbie A. RUCKER, Plaintiff,
v,
CITY OF KETTERING, OHIO, et al., Defendants.

No.C-3—99—429.
|

Feb.7,2000.

Female applicant for civilian jailer position brought action
against city, and city employees, asserting claims under §
1983 and Ohio statute prohibiting gender discrimination
in employment. Applicant moved for preliminary
injunction. The District Court, Rice, Chief Judge, held
that: (1) applicant did not show that city’s policy was not
namrowly tailored to achieve compelling state interests,
and therefore, did not show likelihood of success on the
merits, and (2) applicant was likely to suffer irreparable
harm if city was not enjoined from permanently filling
existing jailer vacancy.

Motion denied.

West Headnotes (9)

11 Injunction
.~Grounds in general; multiple factors

District Court considers four factors when
deciding whether to grant a preliminary
injunction: (1) likelihood that the party seeking
relief will succeed on the merits of the claim; (2)
whether the party seeking relief will suffer
irreparable harm without the preliminary
injunction; (3) probability that granting the
requested relief will cause substantial harm to
others; and (4) whether the public interest is
advanced by the issuance of the preliminary
injunction.

Cases that cite this headnote

121

131

14

Civil Rights
«=Fmployment practices
Civil Rights
»»Employment practices

Female applicant for civilian jailer position in
all-male facility, alleging that city’s refusal to
accept her application violated Equal Protection
clause of Fourteenth Amendment, and Ohio
statute prohibiting gender discrimination in
employment, failed to show that city’s policy
was not narrowly tailored to achieve compelling
state interests, and therefore, did not show
likelihood of success on the merits as required
for preliminary injunction to prevent city from
accepting additional applications for position of
civilian jailer; Ohio regulations for city jailers
provided that certain tasks be performed by
jailers who were of the same sex as inmates.
US.CA. ConstAmend. 14; 42 US.CA. §
1983; Ohio R.C. Code §§ 4112.02(A), (E)(5);
Ohio Admin. Code §§ 5120:1-10-01(L)(4, 10),
5120:1-10-03(V).

1 Cases that cite this headnote

Civil Rights
w=Lability of Public Officials

Suit against an individual in his official
capacity, under § 1983, is equivalent to a suit
against the governmental entity for which he
works. 42 US.CA. § 1983,

Cases that cite this headnote

Civil Rights
wSubstantive or procedural rights

Section 1983 does not itself create any
constitutional rights; rather, it creates a federal
cause of action for the vindication of
constitutional guarantees found elsewhere. 42

W

/ %@;o
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151

16]

7]

U.S.CA. § 1983.

Cases thal cite this headnote

Civil Rights
~~Nature and elements of civil actions

In order to succeed on her § 1983 claim,
plaintiff must show that: (1) she was deprived of
a right secured by the federal Constitution or
laws of the United States, and (2) she was
subjected to this deprivation by a person acting
under the color of state law. 42 U.S.CA. § 1983.

| Cases that cite this headnote

Civil Rights

+Acts of officers and employees in general;
vicarious liability and respondeat superior in
general

Civil Rights

~Governmental Ordinance, Policy, Practice, or
Custom

City cannot be held responsible under § 1983,
under a theory of respondeat superior; rather,
plaintiff must show that the city, through a
custom or policy, caused the alleged
constitutional violation, 42 U.S.C.A. § 1983.

Cases that cite this headnote

Prisons
~Privacy in general

Person’s interest in not being viewed unclothed

by members of the opposite sex survives
incarceration.

Cases that cite this headnote

181

91

Civil Rights
+=Injunction

Infringement upon First Amendment rights
results in irreparable harm sufficient to justify
injunctive relief. U.S.CA. Const.Amend. 1.

1 Cases that cite this headnote

Civil Rights
w~Employment practices
Civil Rights
w»=Erployment practices

Female applicant for civilian jailer position in
all-male facility was likely to suffer irreparable
harm if city was not enjoined from permanently
filling existing jailer vacancy, as required for
preliminary injunction to prevent city from
accepting additional applications for position of
civilian jailer, in applicant’s suit under § 1983
and Ohio  statute  prohibiting  gender
discrimination in employment; city only
employed five civilian jailers, and vacancies for
position were infrequent. U.S.CA.
Const.Amend. 14; 42 U.S.CA. § 1983; Ohio
R.C. § 4112.02(A), (E)(5); Ohio Admin, Code
§§ 5120:1-10-01(L)(4, 10), 5120:1-10-03(V).

Cases that cite this headnote

Attorneys and Law Firms

*918 Isabel Suarez, Dayton, OH, Mark Allan Anthony,
Dulaney & Phillips, Dayton, OH, for Bobbie A. Rucker,
plaintiff.

David L. Fubank, City of Kettering, Kettering, OH,
Robert Forrest Cowdrey, Jenks, Surdyk & Cowdry Co.,
Dayton, OH, for Kettering City, defendant.

Michael William Krumholiz, Joseph C. Oehlers, Bieser,
Greer & Landis, Dayton, OH, for James O’Dell, Chief of
Police, defendant.

Louise S. Brock, Dinsmore & Shohl, Cincinnati, OH,
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Gary BEdward Becker, Dinsmore & Shohl, Cincinnati, OH,
for Richard Strader, defendant.

*919 DECISION AND ENTRY OVERRULING
MOTION FOR PRELIMINARY INJUNCTION (DOC. #
2), FILED BY PLAINTIFF BOBBIE A.RUCKER

RICE, Chief Judge.

This lawsuit stems from the Plaintiff’s unsuccessful
attempt to apply for employment as a civilian jailer. In
response to an advertised job opening, the Plaintiff sought
an application for the jailer position from Defendant City
of Kettering, Ohio. City employees refused to provide the
Plaintiff with an application, however, because she was a
female. As a result, the Plaintiff commenced the present
litigation, asserting causes of action under 42 U.S.C. §
1983 and Ohio Revised Code § 4112.02, and seeking
injunctive relief and compensatory damages. (Amended
Complaint, Doc. # 17). Her amended Complaint names
several Defendants, including the City of Kettering, Chief
of Police James O’Dell, Human Resources Director
Richard Strader, and Human Resources Analyst Karen
Sejas, all of whom are City employees who have been
sued in their official capacities.' ({d.). Along with her
amended Complaint, the Plaintiff also has filed a Motion
for a Temporary Restraining Order (“TRO”), and
Preliminary and Pecrmanent Injunction. (Doc. # 2).

Following a telephone conference call, the Court entered
a September &, 1998, TRO, enjoining the City from
accepting additional applications for the position of
civilian jailer. (Doc. # 5). The Court also enjoined the
City from filling a vacant jailer position® or conducting a
written examination for the job. (/d.). Thereafter, on
September 21, 1999, the Court held an oral and
evidentiary hearing on the Plaintiff’s Motion for a
Preliminary I[njunction. The parties subsequently filed
post-hearing briefs, further addressing the legality of the
City’s failure to provide the Plaintiff with an employ ment
application. After reviewing those filings and the
evidence introduced at the hearing on the Plaintiff’s
Motion, the Court concludes that she has not
demonstrated her entitlement to a preliminary injunction.
Accordingly, for the reasons set forth more fully below,
the Plaintiff’s Motion fora Preliminary Injunction (Doc. #
2) will beoverruled.

I Findings of Fuct’
Plaintiff Bobbie A. Rucker is a thirty-seven year old

female. She began her career as a comectional officer at
the Hocking Correctional Institution in Nelsonville, Ohio,
where she worked from March, 1986, until Jannary, 1987.
At Hocking, Rucker worked on shifts with male and
female correctional officers who guarded the all-male
inmate population. Among other things, her
responsibilities included conducting “pat-downs” and
watching as inmates stood behind curtains and “dressed
out” into prison jump suits.’ From the Hocking facility,
Rucker went to work as a correctional officer at the
Dayton Correctional Institution in Dayton, Ohio, where
she performed similar tasks. While working at the Dayton
facility, ¥*920 Rucker also worked with male and female
comectional officers guarding an all-male inmate
population. Ultimately, she rose to the rank of captain and
had approximately 115 correctional officers under her
supervision. She quit her job in September, 1996,
however, and began driving trucks commercially.

Thereafter, in August, 1999, Rucker saw a newspaper
advertisement for a civilian jailer position with the City of
Kettering, Ohio. After reviewing the advertisement, she
went to the City’s government center and expressed her
interest in applying for the job. In response, Kettering
Human Resources Analyst Karen Sejas refused to accept
Rucker’s application. Sejas informed Rucker that the
City hires only males to work as civilian jailers. Sejas also
explained to Rucker that the Ohio Civil Rights
Commission had approved the City’s decision to hire only
male jailers.

The City’s refusal to hire female jailers stems from the
fact that its jail is a five-day holding facility, which
houses only male inmates who have not been convicted of
a crime. The jail has a maximum capacity of seven
inmates, and ninety percent of its occupants have been
arrested for misdemeanor offenses. Arrested females are
not integrated into the Kettering facility. Rather, they are
taken to the facility only briefly and given an opportunity
to post bond. If they cannot do so, they are transported
immediately to the Montgomery County jail, which
houses male and female inmates.

Five full-time civilian jailers staff the Kettering facility in
eight-hour shifts, seven days a week, twenty-four hours a
day. Thus, the seven-day work week includes three
eight-hour shifts per day, for a total of twenty-one shifts
each week. Of those twenty-one shifts, seventeen are
covered by one jailer, and four are covered by two jailers
working together. Consequently, all of the City’s civilian
jailers spend at least part of their work week alone
supervising the inmates. Shift assignments are made on
the basis of seniority, and the jailers do not operate under
a union contract.
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The job responsibilities of the civilian jailers are varied.
Among other things, they perform occasional pat-down
searches. At the Kettering facility, such searches require
the jailers to pat the clothing covering the male inmates’
genitals. Performing strip searches is also considered a
job responsibility of the City’s jailers. In_practice,
however, strip searches at the Kettering facility are
extremely rare, and they require written pre-approval
from a supervisor.® The jailers also provide inmates with
various shower supplies each moming, including towels,
shavers, soap, shaving cream, and razors. After showering,
the inmates return their suppliecs and walk, often naked,
through the jails day room. In addition, the jailers are
responsible for observing new inmates as they strp to
their underwear and replace their personal clothing with
City-issued pants, shirts, and shoes. Pursuant to jail policy,
the civilian jailers are also responsible for directly
observing eaclh inmate every thirty minutes. Such
observation is conducted by viewing video monitors and
by physically checking on the inmates in their cells.
linally. the jailers’ job responsibilities include cleaning
all toilets, urinals, laboratories, drinking facilities, and
bathing facilities ona daily basis.

Although the City insists that allowing female jailers to
perform many of the foregoing tasks would be
“inconvenient,” jail supervisor Craig Bailey conceded
during the September 21, 1999, oral and evidentiary
hearing that a female juiler could perform the required
pat-down searches. He also acknowledged that female
jailers could dispense shower supplies, particularly if jail
inmates were supplied with robes to wear to and from the
shower. Additionally, Bailey recognized the possibility
that male inmates could remain in their street clothes until
a male jailer arrived on duty *921 to observe the “dress
down™ procedure. Likewise, he acknowledged that any
required strip searches could be postponed until after a
male jailer arrived on duty.

0. Analysis

(1A District Court considers four factors when deciding
whether to grant a preliminary injunction. Those factors
are: (1) the likelihood that the party secking relief will
succeed on the merits of the claim; (2) whether the party
seeking relief will suffer ireparable harm without the
preliminary injunction; (3) the probability that granting
the requested relief will cause substantial harm to others®;
and (4) whether the public interest is advanced by the
issuance of the preliminary injunction. Cf. Washington v.
Reno, 35 F.3d 1093, 1099 (6th Cir.1994). These four
considerations are factors to be balanced, rather than
prerequisites that must be met. /d. W ith these standards in
mind, the Court tums now to its analysis ot Rucker’s

pending Motion.

A. Likelihood of Success on the Merits

[2) 13 Rucker’s amended Complaint asserts two causes of
action against the City of Kettering and the individual
Defendants, in their official capacities’ : (1) a federal
claim alleging a violation of 42 U.S.C. § 1983; and (2) a
state law claim alleging a violation of Ohio Revised Code
§ 4112.02. Upon review, the Court concludes that Rucker
has failed to demonstrate a likelihood of success on either
claim.

1.42 US.C. § 1983 (Count i)

(4] 151 161 Section 1983 does not itself create any
constitutional rights. Rather, it creates a federal cause of
action for “the vindication of constitutional guarantees
found elsewhere.” Braley v. City of Pontiac, 906 F.2d 220,
223 (6th Cir.1990). Thus, in order to succeed on her §
1983 claim, Rucker must show, as a threshold matter: (1)
that she was deprived of a right secured by the federal
Constitution or laws of the United States; and (2) that she
was subjected to this deprivation by a person acting under
the color of state law. Searcy v. City of Dayton, 38 F.3d
282, 286 (6th Cir.1994). Furthermore, because she has
sued the City of Kettering, a municipality, Ruclcer must
show that the City itself caused a constitutional
deprivation. The City cannot be held responsible under a
theory of respondeat superior. Rather, Rucker must show
that the City, through a custom or policy, caused the
alleged constitutional violation. Monell v. New York Dept.
of Social Services, 436 U.S. 658, 98 S.Ct. 2018, 56
L.Ed.2d 611 (1978). The custom or policy must be the
“moving force” behind the violation. /d. at 694, 98 S.Ct.
2018. “[TJo satisfy the Monel! requirements[,] a plaintiff
must ‘identify the policy, connect the policy to the city
itself and show that the particular injury was incurred
because of the execution of that policy.” ” Garner v.
Memphis Police Dep’t, 8 F.3d 358, 364 (6th Cir.1993),
quoting Coogan v. City of Wixom, 820 F.2d 170, 176 (6th
Cir.1987).

In the present case, Rucker’s amended Complaint alleges
that the City has deprived her of rights secured by the
Fifth, *922 Ninth, and Fourteenth Amendments. (Doc. #
17). In her Memorandum in support of a preliminary
injunction and her post-hearing brief, however, Rucker
fails to address any of these alleged constitutional
violations specifically. Rather, she asserts generally that
the City has violated § 1983 by discriminating against her
because of her sex. (Doc.7, 10). The City has construed
Count 1 of Rucker’s lawsuit as alleging a violation of her
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rights under the Equal Protection Clause of the Fourteenth
Amendment. (Doc. # 11). After reviewing Rucket’s
filings, and the evidence presented at the September 21,
1999, oral and evidentiary hearing, the Court agrees with
the City’s interpretation of Rucker’s amended Comp laint.
In essence, Rucker’s argument is that the City denied her
an employment opportunity on the basis of her gender.
Therefore, she appears to assert a Fourteenth Amendment
equal protection violation.

Insofar as Rucker’s amended Complaint mentions the
Fifth and Ninth Amendments, she has failed to make any
substantive argument supporting a claim under either
Amendment. In any event, the Court envisions no basis
for Rucker to assert a § 1983 claim under the Fifth or
Ninth Amendment. The Ninth Amendment provides that
“[t]he enumeration in the Constitution, of certain rights,
shall not be construed to deny or disparage others retained
by the people.” The Sixth Circuit has recognized that this
Amendment “does not confer substantive rights in
addition to those conferred by other portions of our
goveming law.” Gibson v. Matthews, 926 F.2d 532, 537
(6th Cir.1991). Consequently, the Ninth Amendment “has
never been recognized as independently securing any
constitutional right, for purposes of pursuing a civil rights
claim.” Strandberg v. City of Helena, 791 F.2d 744, 748
(9th Cir.1986) (concluding that an alleged violation of the
Ninth Amendment will not support a claim under 42
U.S.C. § 1983); Basile v. Elizabethtown Area School Dist.,
61 F.Supp.2d 392, 403 (1999) (recognizing that a § 1983
claim cannot be premised upon an alleged violation of the
Ninth Amendment). Likewise, Rucker’s purported
reliance upon the Fifth Amendment is unavailing. “[T Jhe
right to equal protection of the laws expressed in the
fourteenth amendment has been found by implication in
the due process clause of the fifth amendment, which
applies to federal action.” Dunham v. Frank's Nursery &
Crafis, Inc., 919 F.2d 1281 n. 4 (7th Cir.1990) (emphasis
added). In the present case, Rucker alleges that City
employees acted under the color of state law. She does
not allege any “federal action.” Consequently, the Fifth
Amendment is not implicated.

The critical inquiry, then, is whether the City’s refusal to
accept a civilian jailer application from Rucker violates
the Equal Protection Clause of the Fourteenth
Amendment. In United States v. Virginia, 518 U.S. 515,
116 S.Ct. 2264, 135 L.Ed.2d 735 (1996), the Supreme
Court recently reiterated the proper analysis when a
plaintiff alleges a gender-based equal protection violation:

Focusing on differential treatment
or denial of opportunity for which
relief is sought the reviewing court

must determine  whether the
proffered justification is
exceedingly persuasive. The burden
of justification is demanding and it
rests entirely on the State. The
State nmst show at least that the
[challenged] classification serves
important governmental objectives
and the discriminatory means
employed are substantially related
to the achievement of those
objectives. The justification must
be genuine, not hypothesized or
invented post hoc in response to
litigation.

Id. at 532533, 116 S.Ct. 2264 (internal quotation marks
and citations omitted).

In their respective briefs, the parties fail even to mention
the foregoing “intermediate scrutiny” standard, which has
traditionally been applied to Fourteenth Amendment
equal protection challenges based upon gender. Rather,
Rucker and the City vigorously dispute whether being a
male is a bona fide occupational qualification *923
(“BFOQ”) for the position of Kettering civilian
jailer—an issue which is critical in Title VII jurisprudence
but not directly implicated by the Equal Protection Clause.
In support of their respective positions, the parties rely
entirely upon case law construing Title VII, which
prohibits, among other things, sex discrimination. Title
VII provides a narrow exception to its prohibition against
sexdiscrimination, however, if an employer can show that
being of a particular gender is a “bona fide occupational
qualification” for the job at issue. In order to make such a
showing, the employer must demonstrate that * ‘the
essence of the business operation would be undermined
by not hiring members of one sex exclusively.” ” Harden
v. Dayton Human Rehabilitation Center, 520 F.Supp. 769,
776 (S.D.Ohio 1981) (Rice, J.), aff’d 779 F.2d 50 (6th
Cir.1985), quoting Diaz v. Pan Am. World Airways, Inc.,
442 F.2d 385, 388 (5th Cir.1971); see also Reed v. County
of Casey, 184 F.3d 597, 599 (6th Cir.1999), quoting 42
U.S.C. § 2000e-2(e)(1) (“Thus, under the BFOQ defense,
facial gender-based discrimination is permitted if gender
‘s a bona fide occupational qualification reasonably
necessary to the normal operation of [a] particular
business orenterprise.” 7).

In the present case, however, Rucker’s amended
Complaint does not allege a violation of Title VIL. Rather,
she alleges a violation of 42 U.S.C. § 1983, as a result of
a deprivation of her equal protection rights under the
Fourteenth Amendment. Unlike Title VII, the Equal
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Protection Clause does not include a BFOQ exception,
per se. Cf Doyle v. Suffolk County, 786 F.2d 523, 528
(2nd Cir.1986) (recognizing that equal protection claims
do mnot require a BFOQ analysis); Izquierdo Prieto v.
Mercado Rosa, 894 F.2d 467, 473 (Ist Cir.1990). As
noted above, an equal protection analysis requires the
Court to consider whether the exclusion of women from
Kettering’s civilian jailer positions serves any important
governmental objectives and whether the discriminatory
means employed are substantially related to the
achievement of those objectives. Although the Fourteenth
Amendment does not include a BFOQ exception, as such,
the Court recognizes that a BFOQ analysis is not wholly
incompatible with gender-based equal protection claims.
In other words, if being male is reasonably necessary to
the normal operation of Kettering’s jail, for purposes of a
BFOQ, then the City’s gender-based hiring of civilian
jailers would appear to serve an important govermnmental
objective and to be substantially related to its achievement

of that objective, for purposes of equal protection scrutiny.

Indeed, the Sixth Circuit has recognized that “[a] plaintiff
who alleges disparate treatment by a state employer is
bringing essentially the same claim under Title VII as
under § 1983. If there is liability under Title VII, there
should be liability under § 1983. Similarly, if there is no
discriminatory intent, there cannot be liability under either
Title VII on a disparate treatment theory, or § 1983.”
Grano v. Dept. of Development of the City of Columbus,
637 F.2d 1073, 1082 (6th Cir.1980). Consequently, the
Court finds the partics’ Title VII BFOQ arguments to be
pertinent, notwithstanding the fact that Rucker’s amended
Complaint alleges a violation of the Fourteenth
Amendment and 42 U.S.C. § 1983. Cf Hardin v.
Stynchcomb, 691 F.2d 1364, 1369 n. 16 (11th Cir.1982)
( “When section 1983 is used as a paralle] remedy for
violation of section 703 of Title VII the elements for the
two causes of action are the same.”).?

*924 In the instant case, the City argues that its refusal to
accept an application from Rucker was justified under the
so-called “BFOQ defense” set forth, supra. In support, it
advances two arguments. First, the City insists that its
“males-only” hiring policy constitutes a BFOQ for the job
of civilian jailer because of general security concerns and
issues related to inmate privacy. (Doc. # 11 at 18). Second,
it contends that several provisions of the Ohio
Administrative Code preclude the hiring of Rucker as a
civilian jailer. The Court will address these arguments in
tum.

a) Security Concerns and Privacy Issues
The City’s specific security-related concems involve
female jailers: (1) performing strip searches and
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pat-downs; (2) observing the inmates changing into jail
clothes; (3) conducting in-person surveillance; (4)
performing periodic body counts; and (5) providing
inmates with razors. (Doc. # 11 at 18). The City’s
privacy-related concems involve fermale jailers: (1)
observing the innmates changing into jail clothes; (2)
monitoring the shower and toilet areas; and (3)
conducting general “surveillance.” (/d.).

Insofar as the City relies upon the foregoing “security”
interests, it completely fails to explain how a female’s
performance of the aforementioned duties would raise
security problems that would not exist if a male jailer
performed those same responsibilities. From a strictly
security-oriented perspective, the Court discems no
meaningful distinction between a female and male jailer
performing strip searches and pat-downs, observing
clothing changes, conducting in-person surveillance,
performing body counts, and providing inmates with
shaving razors. The City’s Memorandum is devoid of any
explanation why Rucker’s performance of the such tasks
would raise gender-related security problems. An
unsupported assertion of “security concems” will not
support the City’s refusal to consider Rucker for the
civilian jailer position. Based upon the evidence presented
at the September 21, 1999, oral and evidentiary hearng,
the City has not shown that jail security requires only
males to be employed as civilian jailers.

1"l Upon review, the Court finds the City’s privacy
concems to be no more persuasive. It is well-settled that
“a person’s interest in not being viewed unclothed by
members of the opposite sex survives incarceration.”
Robino v. Iranon, 145 F.3d 1109, 1111 (9th Cir.1998)
(reasoning that gender was a BFOQ reasonably necessary
to accommodate inmates’ privacy interests and to reduce
the risk of sexual conduct between guards and inmates);
see also Fortner v. Thomas, 983 F.2d 1024, 1030 (1lth
Cir.1993); Covino v. Patrissi, 967 F2d 73, 78 (2nd
Cir.1992). In Cornwell v. Dahlberg, 963 F.2d 912, 916
(6th Cir.1992), the Sixth Circuit recognized that even a
“convicted prisoner maintains some reasonable
expectations of privacy while in prison, particularly where
those claims are related to forced exposure to strangers of
the opposite sex, even though those privacy rights may be
less than those enjoyed by non-prisoners.”

Consequently, the Court does not dispute that the
individuals held at the Kettering facility retain some
privacy rights. Approximately ninety percent of the City’s
inmates are held on misdemeanor charges, and they have
not been convicted of a crime. It stands to reason that
their privacy rights must equal, if not exceed, the privacy
rights of prisoners who have been convicted of serious
crimes.” On the other hand, it is equally apparent that
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women such as Rucker possess a right not to be
discriminated against with respect to employment *925
opportunities. flarden, 520 F.Supp. at 780.

When equal employment rights collide with inmates’
privacy rights, resolution of the conflict requires an
inquiry into whether the competing interests can be
accommodated, or whether one interest must be
vindicated to the detriment of the other.' In the prison and
jail context, “ ‘[t]he conflict between the right of one sex
not to be discriminated against in job opportunities and
the other to maintain some level of privacy has normally
been resolved by attempting to accommodate both
interests through adjustments in scheduling and job
responsibilities for the guards.” ” Robino v. Iranon, 145
F3d 1109, 1110 (9th Cir.1998), quoting Jordan v.
Gardner, 986 F.2d 1521, 1527 (9th Cir.1993) (en banc)
(internal quotation and citation omitted). In Harden, 520
F.Supp. at 780, this Court recognized that the competing
interests of inmate privacy and equal employment
opportunity often can be reconciled by reassigning job
responsibilities, rearranging shift schedules, or making
physical alterations to the facility in question." In the
present case, however, the City appears to be incapable of
altering job responsibilities or shift schedules to
accommodate Rucker’s employment. Given the jail’s
small staff size, Rucker would be required to work many
shifts alone. Based upon the evidence presented at the
September 21, 1999, hearing, however, the City has not
demonstrated its inability to make minor work place
adjustments which may be needed to accommodate
Rucker’s employment.

As a threshold matter, the Court.notes that few such
adjustments appcar to be *926 necessary. In ifs
Memorandum, the City alleges, in conclusory fashion,
that  Rucker’s employment would raise “privacy
concems” related to  “frisk searches, in-person
surveillance, official prisoner counts, toilet and shower
facilities, and custodial duties associated with these
facilities.” (Doc. # 11 at 14). With respect to
frisk-searches or “pat-downs” of male inmates, however,
the City’s fears dre unfounded. The Sixth Circuit has
recognized that “[a] pat-down search, which is by
definition of short duration and minimal obtrusiveness, is
not unconstitutional, even when performed by a female
officer.”” Brown v. Withrow, 985 F.2d 559, 1993 WL
15141 (6th Cir. Jan.22, 1993), citing Timmv. Gunter, 917
F2d 1093, 1100 (8th Cir.1990). Furthermore, its is
unclear precisely how Rucker’s general surveillance of
inmates, her involvement in periodic prisoner counts, and
her performance of janitorial responsibilities would raise
substantial inmate privacy concerns. To the extent that
such activities may implicate inmate privacy, however,
such concemns likely would involve: (1) Rucker’s

observation of inmates who are asleep in various stages of
undress; (2) her observation of inmates using shower
facilities; and (3) her observation of inmates using the
toilets in their cells. The City has failed to demonstrate,
however, that it cannot economically minimize the
foregoing concems without refusing Rucker employ ment
as a civilian jailer. For example, the City has failed to
establish that it could not make available proper sleep
wear to prevent the unwanted exposure of the inmates’
bodies at night. The City also has failed to persuade the
Court that it could not provide inmates with robes or
towels to wear to and from the shower. Furthermore, the
Court notes that observation of inmates in the showers is
not a requirement of the civilian jailer position. At the
September 21, 1999, oral and cvidentiary hearing, jail
supervisor Bailey specifically testified that jailers are not
required to watch mates taking their showers. In
addition, the Court is unaware of any jail regulation which
prohibits the inmates from covering themselves while
sitting on the toilet, and the inmates could have their
backs tumed to Rucker while standing. As a result, the
male inmates could protect their own privacy, to a large
extent, if they chosetodo so0.”

Finally, the possibility that a strip search may be required
does not constitute a légitimate “privacy” concem
justifying Rucker’s exclusion from the civilian jailer
applicant pool. Notably, such a possibility appears to be
more theoretical than real. Although conducting strip
searches is included in the civilian jailer job description,
jail supervisor Craig Bailey recalled only one strip search
at the Kettering facility in the last four years. Bailey also
testified that jailers must obtain written pre-approval from
a supervisor such as himself before conducting a strip
search. Given the infrequency of strip searches at the
facility, and the fact that jailers must obtain written
approval beforehand, the City could have Bailey or
another male supervisor come to the jail to observe an
occasional strip search. The Court simply is unpersuaded
that Rucker’s inability to perform a strip search
approximately once every four years is a reasonable basis
for depriving her of an employment opportunity as a
civilian jailer. In short, the City has failed to establish that
its expressed “security” and “privacy” concerns justify its
refusal to consider Rucker for employment.

b) Requirements of the Ohio Administrative Code

The City also argues that being a male is a BFOQ for the
Kettering civilian jailer position, because certain
provisions of the Ohio Adnunistrative Code preclude the
%927 employment of a female in that position. As noted
above, gender qualifies as a BFOQ when “the essence of
the business operation would be undermined by not hiring
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members of one sex exclusively.” Harden, 520 F.Supp. at
776. Stated differently, gender-based discrimination is
permissible when being male or female “ ‘is a bona fide
occupational qualification reasonably necessary to the
nommal operation of [a] particular business or
enterprise.” ” Reed, 184 F.3d at 599.

With the foregoing standards in mind, the Court finds the
City’s argument regarding the Ohio Administrative Code
to be persuasive. The essential nature of the Kettering jail
“is to lodge, keep, transport, feed and care for prisoners.”
Reed, 184 F 3d at 599. In so doing, the City must comply
with state regulations established by the Ohio Department
of Corrections. /d. At least three of those regulations may
affect Rucker’s ability to work as a civilian jailer for the
City of Kettering. First, O.A.C. § 5120:1-10-01(L)(4)
requires strip searches of male inmates to be conducted by
male jailers.!" Second, OA.C. § 5120:1-10-03(V)
obligates the City to implement written procedures
minimizing the time that prisoners are left alone with staff
members of the opposite sex' Third, O.A.C. §
5120:1-10-01(L)(10) requires a male jailer to observe
male inmates who are changing from street clothing into
jail attire."

Although the foregoing regulations do not expressly
prohibit the City from hiring Rucker or any other females
as civilian jailers, the first and third regulations do impose
specific gender-based job responsibilities upon the City’s
jailers. Those regulations provide that certain tasks must
be performed by jailers who are of the same sex as the
inmates. Furthermore, the second regulation requires the
implementation of written procedures to “minimize” the
lime that prisoners are alone with opposite-sex staff
members. As a means of analysis, the Court will review
each of the foregoing regulations separately.

First, Ohio Admin.Code § 5120:1--10-01(L)(4) arguably
impedes the City’s ability to hire Rucker as a civilian
jailer. It requires strip searches to “be conducted by a
person or persons who are of the same sex as the person
who is being searched.” On its face, this regulation
appears to prevent Rucker from working alone on a shift
with the all-male inmates, because it precludes her from
strip searching them. Based upon the testimony presented
at the September 21, 1999, oral and evidentiary hearing,
however, the Court concludes that the City easily could
comply with § 5120:1-10-0£(1)(4) and hire Rucker as a
jailer. As noted, supra, jail supervisor Craig Bailey
recalled only one strip search at the Kettering facility in
the last four years. Furthermore, jailers must obtain
written pre-approval from a supervisor before conducting
a strip search. Consequently, the City could have Bailey
or another male supervisor come to the jail to observe an
occasional strip search. In light of the extremely rare

occurrence of *928 strip searches at the facility, and the
requirement of written pre-approval, such a procedure is a
reasonable alternative to denying Rucker employment.

Second, Ohio Admin.Code § 5120:1-10-03(V) also
presents a potential obstacle to Rucker’s employment as a
civilian jailer. That regulation obligates the City to
implement written procedures “to minimize the time
prisoners are left alone with staff members of the opposite
sex” Rucker interprets this regulation as requiring the
City to minimize the time that prisoners are left alone
one-on-one with staff members of the opposite sex
Conversely, the City interprets the regulation as requiring
it to minimize the time that prisoners are left alone, both
onc-on-one and as a group, with staff members of the
opposite sex. Although the Court has located no case law
construing § 5120:1—10-03(V), it finds the City’s
interpretation to be the more reasonable one. The
regulation directs the City to limit the time that prisoners
are alone with staff members, not the time that g prisoner
is alone with a staff member. Even if the City’s (and the
Court’s) interpretation of the regulation is correct,
however, § 5120:1-10-03(V) does not prevent it from
hiring Rucker. Notably, the regulation does not prohibit
guards from being alone with opposite-sex inmates.
Rather, it directs the City to implement written procedures
to “minimize” the time prisoners are left alone with staff
members of the opposite sex The word “minimize”
means to reduce to the smallest possible extent. See
Webster’s Third International Dictionary at 1438. Thus,
the City is merely required to have written procedures
reducing, to the smallest possible extent, the time that
female guards spend alone with male inmates at the
Kettering facility. For example, the regulation might
require the City to adopt a written procedure requiring
male and female guards to work together on any
two-person shifts. When a female jailer works a shift by
herself, however, she necessarily will spend that time
alone with inmates ofthe opposite sex, and nothing in the
regulation prohibits her from doing so.

Third, Ohio Admin.Code § 5120:1-10-01(L)(10) presents
a potential impediment to Rucker’s employ ment, because
it requires jail inmates to “be visually observed by a
person of the same sex if changing into clothing that is
required to be wom by inmates in the facility....” At the
September 21, 1999, oral and evidentiary hearing,
Rucker’s counsel suggested that the City could comply
with this regulation by having female jailers *“visually
observe” inmates through a semi-transparent partition or
curtain. Admittedly, the City could implement such a
procedure. The Court questions, however, whether such
an accommodation for female jailers would violate the
regulation. Although the Court has found no case law
addressing § 5120:1-10-01(L)(10), the observation
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requirement is likely intended to minimize the
opportunity for new inmates to bring into and secrete
contraband and/or weapons i the jail. Partially
obstructing a jailer’s view with a curtain or partition
would interfere with this objective. Additionally, the
City’s utilization of a partition or curtain might address
mmate privacy concerns, but it would do nothing to
overcome the plain language of the regulation, which
requires visual observation by a jailer of the same sex
With or without a partition, Rucker is not “of the same
sex’ as any of the jail inmates.'® The Court also finds
unconvincing Rucker’s argument that male inmates could
be detained in their street clothes until a male jailer
arrived on duty. Ohio Admin.Code §
5120:1-10-01(L)(10)  contemplates new  inmates
changing into jail attire before being integrated into the
jail population. In order to comply with the regulation’s
*929 visual observation requirement, the City would be
forced to keep new arrestees segregated from the jail
population and in their street clothes, possibly for many
hours, until a male jailer arrived on duty.” The Court is
not persuaded thatsuch an alternative is a reasonable one.
Allowing arrestees to remain in their street clothes would
increase the danger of contraband and/or weapons being
secreted and smuggled into the jail. As noted, supra, the
“essential nature” of the Kettering jail “is to lodge, keep,
transport, feed and care for prisoners.” Reed, 184 F.3d at
599. As the sole jailer on duty, however, Rucker could not
properly “lodge” and “keep” a new inmate, who must be
observed changing into jail clothing. Rather, she regularly
would be required to forego proper “lodging” and
“keeping” until a male jailer arrived to perform the
necessary components ofthose tasks."

Based upon the foregoing analysis, the Court concludes
that the City cannot comply with Ohio law and hire
Rucker as a civilian jailer, inasmuch as OA.C. §
5120:1--10-01(L)(10) requires visual observation by
same-sex jailers when inmates change their clothing.”
Given that the Kettering facility does not house female
inmates, and that the jailers usually work one-person
shilts, the City’s rejection of Rucker as a candidate for
employment is reasonably necessary to the proper and
lawful functioning of its five-day holding facility. Cf
Reed, 184 F.3d at 599-600 (reasoning that the
reassignment of a female jailer to third-shift was justified
as a BFOQ, in light of a state regulation which required a
female jailer to be present whenever women were lodged
in the jail). In shoit, Rucker’s gender is “manifestly
related” to the City’s ability to lodge inmates in
compliance with state law. /d. at 600. Thus, insofar as
Rucker rests her Fourteenth Amendment equal protection
claim upon a BFOQ analysis, the Court concludes that the
City’s gender-based hiring policy does qualify as a
BrOQ.™

In opposition to this conclusion, Rucker argues, in largely
conclusory fashion, that any provision of the Ohio
Administrative Code which precludes her employ ment as
a civilian jailer is unenforceable, because it violates state
and federal statutory law. Specifically, Rucker contends
that the Code provisions conflict with 42 U.S.C. § 1983
and Ohio Rev.Code § 4112.02, to the extent that they bar
women from working as civilian jailers. With respect to
her § 1983 claim, Rucker apparently contends, without
any supporting constitutional analysis, that portions of the
Ohio Administrative Code violate the Equal Protection
Clause of the Fourteenth Amendment. It is well-settled,
however, that federal courts are not quick to declare state
statutes unconstitutional, as state legislation is entitled to
a presumption of constitutionality. See Aronson v. City of
*930 Akron, 116 F.3d 804, 809 (6th Cir.1997)
( “Legislative enactments carry a strong presumption of
constitutionality.... Rebutting the presumption is seldom
easy, and it is far from easy here.”). The same strong
presumption of constitutionality applies to the provisions
of the Ohio Administrative Code. Roosevelt Properties
Co. v. Kinney, 12 Ohio St.3d 7, 13, 465 N.E.2d 421, 427
(1984) (recognizing that courts accord legislatively
authorized administrative  regulations a  strong
presumption  of  constitutionality).  Despite  this
presumption of constitutionality, Rucker fails to present
any substantive argument conceming the alleged
unconstitutionality of the Ohio Administrative Code
provisions at issue. Indeed, Rucker argues only that sex is
not a BFOQ for the civilian jailer position at issue. She
does not address whether the pertinent Ohio
Administrative Code provisions violate the Equal
Protection Clause of the Constitution. Consequently, the
Court concludes that Rucker has not demonstrated a
likelihood of success on the merits of her claim under 42
U.S.C. § 1983. Specifically, Rucker has not established a
likelihood of success with respect to her allegation that
the City has violated her Fifth, Ninth, and Fourteenth
Amendment rights !

Finally, insofar as Rucker alleges that the Ohio
Administrative Code provisions at issue are unenforceable
because they conflict with Ohio Rev.Code § 4112.02(A),
such an argument has no bearing on her 42 U.S.C. § 1983
claim. As noted above, in order to prevail under § 1983,
Rucker must establish a violation of her rights under the
Constitution, not § 4112.02, Furthermore, Rucker has not
demonstrated that any of the Ohio Administrative Code
provisions actually conflict with Ohio Rev.Code §
4112.02(A). Based upon the analysis set forth, supra, the
only Administrative Code provision that might conflict
with § 4112.02 is O.A.C. § 5120:1-10-01(L)(10), which
requires a jailer of the same sex to observe a new inmate
changing his or her clothes. Notably, however, this
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regulation does not prohibit five-day holding facilities
from hiring female jailers to guard male inmates. Nor
does it prohibit such facilities from hiring male jailers to
guard female inmates. In short, nothing in O.A.C. §
5120:1-10-01(L)(10) mandates sex discrimination with
respect to hiring decisions. Thus, the regulation does not
appear to conflict with Ohio Rev.Code § 4112.02, which
prohibits, inter alia, sex discrimination in employment
decisions. What the administrative regulation does do,
however, is force the City have same-sex jailers available
to supervise clothing changes. That requirement creates a
problem in the present case only because (1) the City’s
facility houses no women and (2) unlike larger facilities,
the jail is staffed too thinly to permit Rucker to work
alongside a male jailer who could observe the required
clothing change. In the Court’s view, however, O.A.C. §
5120:1-10-01(L)(10) is comparable to the Kentucky
regulation in Reed, which required a female jailer to be
present when female inmates were lodged in the county
jail. Reed, 184 F.3d at 598. [n Reed, the Sixth Circuit held
that the Kentucky regulation established a valid BFOQ for
the jailer position at issue. Similarly, in the present case,
the Ohio Administrative Code establishes a valid BFOQ
for the available position at the City’s five-day holding
facility. As set forth more tully, infra, the Ohio Supreme
Court has recognized that a BFOQ is a valid defense to a
claim of discrimination under Ohio Rev.Code § 4112.02.
Little Forest Med. Center v. Ohio Civil Rights Comm., 61
Ohio S$t.3d 607, 575 N.E2d 1164 (1991).

2. Ohio Rev.Code § 4112.02 (Count 1l)

In Count II of her amended Complaint, Rucker alleges
that her exclusion fromthe *931 civilian jailer application
process violates Ohio Rev.Code § 4112.02. Upon review,
the Court finds this argument unpersuasive. Although
Rucker’s amended Complaint fails to identify the portion
of § 411202 upon which she relies, her
gender-discrimination claim potentially implicates both §
4112.02(A) and § 4112.02(E)5). The former provision
states that it is unlawful for any employer to refuse to hire
a person because of that person’s gender. The latter
provision makes it an unlawful discriminatory practice for
any employer, prior to employment, to announce or
follow a policy of denying employment opportunities to
any group because of the sex of that group. On their face,
both provisions appear to prohibit the City from denying
Rucker the opportunity to apply for the civilian jailer
position. In Little Forest Med. Center v. Ohio Civil Rights
Comm., 61 Ohio St.3d 607, 575 N.E.2d 1164 (1991),
however, the Ohio Supreme Court construed §
4112,02(A) as including a BFOQ exception identical to
the Title VII BFOQ exception discussed herein. Given the
Court’s determination, supra, that gender appears to be a

legitimate BFOQ for the civilian jailer position under
federal law, the Ohio Supreme Court’s ruling in Little
Forest mandates the same result under § 4112.02(A).
Finally, the express language of § 4112.02(E)(5) appears
to preclude a finding of liability against the City under
that section, which prohibits sex discrimination in hiring,
“except where based on a bona fide occupational
qualification certified in advance by the [Ohio Civil
Rights] [Clommission.” In the present case, however, the
City did obtain advance BFOQ certification by the Ohio
Civil Rights Commission for the civilian jailer position.
Consequently, the City appears to escape liability under §
4112.02(A) and § 4112.02(E)(5). Therefore, Rucker has
not demonstrated a substantial likelihood of success on
the merits of her state-law claim Based upon the
foregoing analysis, the Court concludes that first factor in
its four-part analysis, likelihood of success on the merits,
weighs in favor of the City.

B. Irreparable Harm

The second factor for the Court’s consideration is whether
Rucker will suffer irreparable harm without the issuance
of a preliminary injunction. In opposition to such a
conclusion, the City argues that the hiring process for its
civilian jailers is lengthy, and that “there is absolutely no
evidence before this Court that if an injunction is issued,
Plaintiff will satisfy all of the other requirements for the
position of civilian jailer.” (Doc. # 11 at 10). The Court
does not dispute that, in the end, Rucker may fail to be
selected for the civilian jailer position, even with the
issuance of a preliminary injunction. The problem with
the City’s argument, however, is that her failure is an
absolute certainty in light of its refusal to accept her
employment application. By  refusing  Rucker’s
application, the City has foreclosed her opportunity even
to compete for the present job opening.

18 In her post-hearing Memorandum, Rucker argues that
the deprivation of a constitutional right constitutes per se
irreparable harm. She also contends that irreparable harm
exists because the City may fill the available jailer
position while her lawsuit is pending. (Doc. # 7 at 5).
Upon review, the Court finds Rucker’s first argument
unpersuasive. In support of her contention that per se
irreparable harm exists, Rucker relies solely upon case
law involving alleged violations of an individual’s First
Amendment rights. Infringement upon First Amendment
rights does indeed result in imreparable harm. Elrod v.
Burns, 427 U.S. 347, 353,96 S.Ct. 2673, 49 L.Ed.2d 547
(1976); see also United Food & Commercial Workers
Union v. Southwest Ohio Regional Transit Auth, 163
F.3d 341, 363 (6th Cir.1998), citing Newsom v. Norris,
888 F.2d 371, 378 (6th Cir.1989), for the proposition that



Rucker v. City of Kettering, Ohio, 84 F.Supp.2d 817 (2000)

“even minimal infringement upon First Amendment
values constitutes irreparable injury sufficient to justify
injunctive relief.” In the present case, however, Rucker
has alleged a violation of ¥932 42 U.S.C. § 1983, via the
Fourteenth Amendment, and a violation of Ohio
Rev.Code § 4112.02. She cites nothing to suggest that a
violation of these provisions necessarily results in
irreparable harm, and the Court has found nothing to
support her assertion.

1°l With respect to Rucker's second argument, however,
the Court agrees that she likely will suffer imreparable
harm if the City is not enjoined from permanently filling
the existing civilian jailer vacancy.? In N.AA.C.P. v. City
of Mansfield, Ohio, 866 F.2d 162 (6th Cir.1989), the Sixth
Circuit recognized that the filling of a vacancy within a
city fire department may irreparably harm a plaintiff who
wishes to be hired for the position. Id. at 171 1. 6; see also
Ashton v. City of Memphis, 105 F.3d 659, 1996 WL
748163 (6th Cir. Dec.30, 1996) (“[M]any of the officers
bringing suit may be irreparably harmed if the
Department conducts another round of promotions....
There is every reason to believe that all of the positions
will be filled by the time the district court [resolves the
lawsuit].”). In the present case, the potential for
irreparable harm is particularly high. The City employs
only five civilian jailers. Consequently, if the cument
opening is filled, Rucker may be unable to obtain a job as
a jailer for quite some time, even if she prevails on her
lawsuit. The infrequency of vacancies for govemment
emp loyment can constitute irreparable harm. N.4.4.C.P.v.
Town of East Haven, 70 F.3d 219, 224 (2nd Cir.1995).
Furthermore, if the City fills the curmrent vacancy and
Rucker ultimately prevails on her lawsuit, any award of
relief “would be complicated indeed.” Id, citing
Firefighters Institute for Racial Equality v. City of St
Louis, 616 F.2d 350, 362 (8th Cir.1980). For the
foregoing reasons, the Court concludes that Rucker has
demonstrated a likelihood of irreparable harm absent the
issuance of a preliminary injunction. Consequently, this
factor weighs in favor of the Court issuing a preliminary
injunction.

C. Harm to Others

The third factor for the Court’s consideration is the
probability that granting a preliminary injunction will
cause substantial harm to others” In her post-hearing
Memorandum, Rucker suggests that “inconvenience” will
he the only harm to the City if an injunction is granted.
Fhe Court f{inds Rucker’s argument unpersuasive.
Although the City has completely failed to address this
branch of the four-part inquiry, the Court notes that the
issuance of a preliminary injunction would harm the City

after December 1, 1999, when one of its five civilian
jailers retires. That retirement would result in either
under-staffing of the jail or substantial overtime de mands
being placed upon the remaining four jailers. On the other
hand, the record reflects that Kettering’s jail is the only
five-day holding facility in the Dayton area and possibly
in the state of Ohio. As a result, the Court’s failure to
issue a preliminary injunction will cause Rucker to lose a
unique employment opportunity, at least temporarily.
Rucker has presented no evidence, however, suggesting
that other jailer jobs are unavailable (or are unlikely to
become available soon) in the greater Dayton area. After
weighing the equities (i.e., balancing the harm to Rucker
if a preliminary injunction is denied and the harm to the
City if preliminary injunction is granted), the Court
concludes that the competing interests militate slightly in
favor of the City.

D. Public Interest

The final factor in the Court’s analysis is whether the
public interest is advanced by the issuance of the
preliminary injunction. *933 This factor weighs equally in
favor of Rucker and the City. It is certainly in the public
interest to hire law enforcement officials when a vacancy
arises. Cf NA.A.C.P.v. Town of New Haven, 70 F.3d at
223. The public interest in filling the City’s civilian jailer
position is evident in the present case. The retirement ofa
jailer presumably would result in the remaining four
jailers working substantial overtime, in order to staff the
facility twenty-four hours a day, seven days a week.* On
the other hand, the public interest undeniably favors equal
emp loyment opportunities for women such as Rucker. As
noted above, if the City fills its vacancy, Rucker may be
unable to obtain a civilian jailer job even if she prevails in
her lawsuit. After weighing these competing public
interests, the Court concludes that they are in equipoise.
Consequently, this factor does not weigh in favor of either

party.

[II. Conclusion

On the whole, after balancing the aforementioned four
factors, the Court concludes that the Plaintiff has not
demonstrated her entitlement to a preliminary injunction.
Accordingly, based upon reasoning and citation to
authority set torth above, the Plaintiff’s Motion for a
Preliminary Injunction (Doc. # 2) is OVERRULED.

All Citations

@ 2017 Thomson Reuters. No claim to original U.S. Government Works i
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Footnotes

10

11

In her original September 2, 1999, Complaint (Doc. # 1), Rucker had named Kettering City Manager Steven Husemann as a
Defendant, along with several Jane/John Doe Defendants. Thereafter, Husemann was dismissed as a party to this litigation (Doc.
# 15), and he is not named as a Defendant in the Plaintiff's amended Complaint. Ukewise, the amended Complaint does not
include anyJane/John Doe Defendants.
Substantively, however, the Plaintiff's amended Complaint (Doc. # 17) is identical to her original Complaint. (Doc. # 1).
Consequently, for purposes of its analysis herein, the Court will refer to the allegations contained inthe a mended Complaint.

Although the Court prohibited the City from filling the dwilian jailer vacancy, it did allow the acquisition of dwilian jailer services
“on an emergency and temporary basis.” (Doc. #5).

The Court’s factual findings are based upon testimony presented duting the September 21, 1999, oral and evidentiary hearingon
the Plaintiff’'s Motion for a Preliminary Injunction. The pertinent facts are essentially undisputed by the parties.

“Dressing out” involves changing fromstreet clothes into prison-issued clothing.

During the September 21, 1999, oral and evidentiary hearing, jail supervsor Craig Bailey recalled only one stiip search at the
Kettering facilityinthe last four years.

Although the Sixth Grcuit defines this branch of the four-part test in terms of ham to others, the foas is on the harm thata
defendant will suffer if the requested injunctive relief is granted. Itis with this factor that courts hawe traditionally ba Jjanced the
equities (i.e., the harm that the plaintiff will suffer in the absence ofan injunction is balanced against that which will befall the
defendantifsameis granted). See Southern Ohio Coal Co. v. United Mine Workers of America, 551 F.2d 695 (6th Cir.1977).

A suit against an individual in his “offidal capadty” is equivalent to a suitagainst the governmental entity for which he works.
Matthews v. Jones, 35 F.3d 1046, 1049 (6th Gr.1994), dting Will v. Michigan Dep’t of State Police, 491 US. 58, 68, 109 S.Ct. 2304,
105 L.Ed.2d 45 (1989). Thus, Rucker’s indusion of Gty employees as Defendants adds nothing of substance to her Complaint.
Therefore, inits analysis, supra, the Court will refer to the Defendants collectivelyas “the City.”

See also Dothard v. Rawlinson, 433 U.S. 321, 324 n. 20, 97 S.Ct. 2720, 53 L.Ed.2d 786 (1977) (“In the case of astate employer, the
bfog exception would have to be interpreted at the very least to conform to the Equal Protection Qause of the Fourteenth
Amendment.” The parties do not suggest, however, that the Equal Protection Clause requires more rigorous scrutiny of a State’s
sexually discriminatory employment policy than does Title VIl. There is thus no occasion to give independent consideration to the
District Court’s ruling that Regulation 204 [which established gender-based criteria for the assignmentof “correctional counselors
to certain prison positions] violatesthe Fourteenth Amendment.”).

Cf. Bell v. Wolfish, 441 U.S. 520, 545, 99 S.Ct. 1861, 60 L.Ed.2d 447 (1979) (“A fortiori, pretrial detainees, who have not been
convicted of any crimes, retain at least those constitutional rights that... are enjoyed by convicted prisoners.”). /d. at 545, 99 S.Ct.
1861. (tis beyond dispute, however, that the mere fact of incarceration, whether pre-trial or post-conviction, draumscribes the
retained constitutionalrights ofaninmate. /d. at 545-546, 99 S.Ct, 1861.

See, e.g., Reidt v. County of Trempealeau, 975 F.2d 1336, 1339-1340 n. 3 (7th Gr.1992) (dtations omitted) {“The BFOQ exception
is recognized as very narrow, and only applies when the essence of the business operation would be undermined by not hiring
members of one sexexdusively.... These cases recognize that Title Vil’s proscription against sexual discrimination in emplo yment
must be balanced againstissues of inmate privacy and jail security in the context of the particular facts at hand. Stereotypical
notions of a female’s abifiies, however, or unwarranted modesty, is not suffident to justify a male-only position....
Administrative convenience also cannotjustifylimitinga positionto onesex....”).

In Hardin, this Court recognized thatinmates’ privacyinterests mightbe protected by, interalia, installing smoked glass, allowing
inmates to cover their windows briefly, or making appropriate sleep wearavailable. Harden, 520 F.Supp. at780. Other courts also
have recognized thatasserted privacy concems will not justify withholding employment opportunities from members of one sex
unless no other altematives are available. For example, in Torres v. Wisconsin Dept. of Health & Social Serv., 838 F.2d 944,
952-954 (7th Cir.1988) the Seventh Circuit reasoned:
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The Second, Eighth and Eleventh Greuits, as well as several federal distiict courts, have considered attempts by states to
restrict correctional officer and similar positions in prisons to the same sexas that of the inmates; in each of these cases, the
courtheldthatthe privacyinterests of the inmatesdid not justifya sex bfoq for the position(s) involved.

A review of these analogous cases reveals thata prison can usually preserve the privacy interests of its inmates without
sacrifigng the right of correctional officers to equal employment opportunities; thus, a bfoq is rarely justified. The ratonale
for the daimed bfog’s that was most frequenty offered in these cases was that the duties of the correctional officer
positions at issue induded performing strip searches and observinginmates while they were using the showers and tilets.
These courts rejected this justification as inadequate and found that the prisons had not met their burden of proving that
altematives with less discriminatory impact were unavailable. For example, a prison could reassign duties involving strip
seardhes and shower and toilet suneillance so that, other than in emergendes, these duties would be performed by officers
of the same sex as the inmates.... In addition, a prison could install shower curtains that permit only enough visibility to
allow the correctional officer to ascertain that the shower was occupied.... Absent countenvailing security problems, a prison
could afford inmates privacy when dressing or using a toiletin their cells by permitting them to cover the window on their
cell doors while engaging in these activities.... Finally, a prison could provide inmates with suitable sleep wear to awoid
inadvertentexposure oftheir bodieswhile sleeping....
Id. at952-953 (citations omitted).

Even if Rucker did occasionally obsene the jail inmates without dothing, such observation would be unlikely to violate the
inmates’ constitutional rights. See, e.g., Cookish v. Powell, 945 F.2d 441, 447 (st Gr.1991) (recognizing that “inadvertent,
ocasional, asual, and/or restricted observations of an inmate’s naked body by a guard of the opposite sex did not violate the
Fourth Amendment”).

0.A.C. § 5120:1-10-01(L)(4) provides:
A strip search and/or body cavity search of [persons confined for the commission of a misdemeanor or traffic offense] shall
be conducted bya personor persons who are of the same sex as the personwho is being searched.
Although § 5120:1-10-01(L)(4) mentions body cavity searches, those searches are not at issue in the present case, because
theyare conducted by physicians and nurses, not Cityjailers. See 0.A.C. § 5120:1-10-01(L)(5).

0.A.C. § 5120:1-10-03(V) provides:
Written procedures shall be implemented to minimize the time prisoners are leftalone with staff members of the opposite
sex.

0.A.C. § 5120:1-10-01(L)(10) provides:
Persons who are afforded a reasonable opportunity to secure release on bail or recognizance, but who fail to secure such
release, and who are to be integrated with the general population of the detention fadlity shall be visually observed by a
person of the same sex if changing into dothing thatis required to be wom byinmates in the fadlity in accordance with
paragraph (N) of thisrule.

Parenthetically, the Court notes thatat the Dayton Correctional Institution, which did allow inmates to change dothes behind a
curtain, Rucker was not allowed to stand outside the curtain by herself when a male inmate changed. She testified that, with the
exception of emergency situations, a male officer was required to be present to observe the change ofcl othing.

If the Gtyopened the dwilian jailer application process to women, any number of the jailers ulimately mightbe female, resulting
in a wait of not just one shift for a male jailer to arrive, but possibly several shifts.

Supervisor Craig Bailey testified that jail inmates “dress out” into City-issued cl othinga pproximately five to seven times per week.

Based upon the analysis set forth above, the Court is unconvinced, however, that anything contained in O.AC §
5120:1-10-01(L)(4) and Q.A.C. § 5120:1-10-03(V), the other Ohio Administrative Code regulations discussed, prevents the Gty
from hiringRucker.

In a largerfadlity, regulations suchas O.A.C. § 5120:1-10-01(L)(10) would not operate to exdude women from working as jailers,
because work assignments and schedules oould be arranged to accommodate the employment of female jailers, without
jeopardizing compliance with state law. Given the small staffat the Kettering fadlity, however, and the fact thatit houses only
male inmates, the Gty appears to be unable to comply with the “visual observation” requirement of the Ohio Administrative
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Code and to hire Rucker as a dvilian jailer. With few exceptions, the jailers at the Gty’s fadlity work one-person shifts.
Consequently, “[tlhere is no doubt that [Rucker’s] gender [is] manifestly retated to the jail’s ability to lodge ... [male] prisoners in
compliance with state law.” Reed, 184 F.3d at 600.

Given Rucker’s failure to demonstrate a probable violation of her constitutional rights, the Court need not determine whether
she is likely to satisfy the other requirements of her § 1983 daim. The Court notes, however, that the Gty has not disputed
Rucker’s ability to satisfy the requirements for munidpal liability set forth in Monell v. New York Dept. of Social Services, 436 U.S.
658, 98 S.Ct. 2018, 56 L.Ed.2d 611 (1978).

As noted, supra, the Court has allowed the City to fill the vacancy on a temporary, emergency basis. (See TRO, Doc. #5).

As noted, supra, with this factor the Court balances the equities by weighing the harm that Rucker will sufferin the absence of an
injunction against the harm which will befall the Qty if an injunction is granted. See Southern Ohio Coal Co. v. United Mine
Workers of America, 551 F.2d 695 (6th Cir.1977).

As noted abowe, the Court has temporarily alleviated this concem by allowing the Gty to acguire dilian jailer senvices on an
emergency basis.

End of Dacument © 2017 Thomson Reutars. No ¢lainy taoriginal ULS, Governmeant Works
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§ 2:16 NEwWBERG ON CLASS ACTIONS

settlement agreement as to the reservation of a class inter-
est and/or right to appeal waives the right.® If a voluntary
settlement is reached before the decision on class certifica-
tion, the court is likely to find the action moot unless a
substantive exception to mootness (e.g., inherently transi-
tory claims tending to evade review) applies.®

D. SUBSTITUTION OF CLASS REPRESENTATIVES

§ 2:17 Substitution of class representatives in claims
mooted before a ruling on class certification

When mootness of the named plaintiff’s claims occurs,
intervention by absentee members is freely allowed in order
to substitute them as class representatives.' Some courts

Anderson v. CNH U.S. Pension Plan, 515 F.3d 823, 827 (8th Cir.
2008) (“We emphasized that a stipulation in a settlement agreement, by
which a plaintiff reserves the right to appeal the denial of certification, is
not sufficient in and of itself to satisfy Article III. Rather, we said that
when individual claims are fully satisfied, the court of appeals, in
determining whether a case or controversy remains, ‘need only address
whether [the plaintiff] retains an interest in shifting costs and attorney
fees to the putative class members.”” (quoting Potter v. Norwest Mortg.,
Inc., 329 F.3d 608, 614, 55 Fed. R. Serv. 3d 820 (8th Cir. 2003))).

5Compare Narouz v. Charter Communications, LLC, 591 F.3d 1261,
15 Wage & Hour Cas. 2d (BNA) 1222, 159 Lab. Cas. (CCH) P 60928 (9th
Cir. 2010) (holding that settlement agreement, which released defendant
from all claims arising out of plaintiff’s employment if the district court
did not approve the class, did not deprive the plaintiff of standing to ap-
peal the court’s denial of class certification) with Walsh v. Ford Motor Co.,
945 F.2d 1188, 1991-2 Trade Cas. (CCH) { 69609, 20 Fed. R. Serv. 3d
1455 (D.C. Cir. 1991) (holding that settlement agreement, which released
“any and all claims” plaintiff might have had against defendant, deprived
him of standing to appeal the district court’s denial of class certification).

®See, e.g., Davis v. Ball Memorial Hosp. Ass’n, Inc., 7563 F.2d 1410, 1
Fed. R. Serv. 3d.120 (7th Cir. 1985) (holding that class should not have
been certified where named plaintiffs settled their individual claims prior
to the decision on class certification, and the exception for inherently
transitory claims did not apply, because the plaintiffs’ individual claims
became moot and the class accordingly lacked a valid representative at
the time of certification).

[Section 2:17]

'First Circuit (District Court)

Griffith v. Bowen, 678 F. Supp. 942, 947, 20 Soc. Sec. Rep. Serv. 683
(D. Mass. 1988) (“[W]hen the intervening event has affected the posture of
only the named plaintiff, the litigation remains viable as to the absent
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§ 2:17 NewBERG ON CLASS ACTIONS ! STANI
have gone to great lengths. In James v. Jones,? an action by ; class
juveniles alleging that state officials were violating the class
federal Juvenile Justice and Delinquency Prevention Act, | of thi
the court held that the fact a named plaintiff had been dead the s
for over a year when the class was originally certified did not whe1
warrant dismissal when the action could proceed with a dif- Funn
ferent class representative. a fal

Because intervention is freely permitted, courts may send class
Rule 23(d)(1)(B) [previously, Rule 23(d)(2)] notice to potential '_ to tt
class members inviting intervention for the purpose of as- ' Vo
suming the responsibility of the class litigation.® Such an ap- P
proach may be particularly appropriate when a class has i —
been certified and the class so notified. Once a class com- i ,
plaint is filed, but certainly following certification, Rule 23 is : Mlll(c%
designed to assure that the rights of absent class members | gﬁril
are not prejudiced by the voluntary actions of the represen- i
tative plaintiff. Accordingly, when mootness of the named Ct. 7
plaintiff’s claims occurs after initiation of the suit or certifi- Serv
cation, the procedures inherent in Rule 23 enable some effort - (CCt
to bolster representation or to find some suitable substitute tha{t

nal «
o - Fos ; . y repr
the possibility of permitting intervention, presumably because the issue tion
was not raised. See, e.g., Foster v. Gardner, 894 F.2d 407 (6th Cir. 1990); - stan
Hechenberger v. Western Elec. Co., Inc., 742 F.2d 453 (8th Cir. 1984); cour
Tallon v, Lloyd & McDaniel, 497 . Supp. 2d 847 (W.D. Ky. 2007); Ambalu trea
v. Rosenblatt, 194 F.R.D. 451 (E.D. N.Y. 2000). clait
21ames v. Jones, 148 F.R.D. 196 (W.D. Ky. 1993). See also Lightfoot mar
v. District of Columbia, 629 F. Supp. 2d 16 (D.D.C. 2009) (allowing counsgel Nev
to substitute personal representative of deceased plaintiff’s estate as class _
representative where substitution would not significantly prejudice j Ct.
defendants). ¥ Ser
3Gee, e.g., Knuth v. Erie-Crawford Dairy Co-op. Assn, 395 F.2d 420, tior
12 Ted, R. Serv. 2d 568 (3d Cir. 1968); Berry v. Pierce, 98 F.R.D. 237, 53 : ‘the
Fair Empl. Prac. Cas. (BNA) 1107, 36 Fed. R. Serv. 2d 1475 (E.D. Tex. . con
1983); Rothman v. Gould, 52 F.R.D. 494, Fed. See, L. Rep. (CCH) P 93013, for
Fed. See. L. Rep. (CCH) P 93096, Fed. See. L. Rep. (CCH) P 93127, 14 int
Fed. R. Sery. 2d 1541, 15 Fed. R. Serv, 2d 178, 15 Fed. R. Serv. 2d 316 . sta
(S.D. N.Y. 1971). Cf. U.S. v. City of New York, 258 F.R.D. 47, 64 (I.D.
N.Y. 2009) (in case where court was concerned that intraclass conflicts tin
might arise at the remedial stage, stating: “At any remedial stage, it may
be appropriate for the court to provide notice to class members to allow .
them to ‘come into the action’ to the extent they may be willing and able .

| to serve as representatives for possible subclasses relating to the four {

, challenged practices. See Fed. R. Civ. P. 23(d)(1)(B)(iii) (allowing the court !
to order notice to class members of opportunity to ‘signify whether they ﬁ
consider the representation fair and adequate, to intervene and presenl !
claims or defenses, or to otherwise come into the aetion’) . . ."). ﬂ
144 l
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STANDING AND MOOTNESS § 2:17

class representative, following notice to all or part of the
class.* This effort is an appropriate alternative to dismissal
of the class action. While the filing of a class complaint tolls
the statute of limitations on behalf of the entire class, even
when class certification is ultimately denied,” the normal
running of the statute following dismissal of the suit may be
a factor in the court’s determination to find a substitute
class representative in order to avoid any possible prejudice
to the class members when individual claims of the named
plaintiff become moot.®

*Stewart v. Winter, 669 F.2d 328, 334 (5th Cir. 1982); Simpson v.
Miller, 93 F.R.D. 540, 545 (N.D. Il1l. 1982) (“IN]ame plaintiffs have a
personal stake in the outcome of this case. Thus, there is no need to rely
on class members to provide a non-mooted claim . . ..”).

5See, e.g., American Pipe & Const. Co. v. Utah, 414 U.S. 538, 94 S.
Ct. 756, 38 L. Ed. 2d 713, 1974-1 Trade Cas. (CCH) { 74862, 18 Fed. R.
Serv. 2d 1 (1974); Yang v. Odom, 392 F.3d 97, 111, 85 Empl. Prac. Dec.
(CCH) P 41907, Fed. Sec. L. Rep. (CCH) P 93048 (3d Cir. 2004) (noting
that allowing tolling to apply to subsequent class actions where the origi-
nal class was denied because of the lead plaintiffs’ deficiencies as class
representatives would not lead to the piggybacking or stacking of class ac-
tion suits “indefinitely”—rather, applying tolling under these circum-
stances would allow subsequent classes to pursue class claims until a
court has definitively determined that the claims are not suitable for class
treatment; rather than arbitrarily eliminate the possibly meritorious
claims of countless class members, the court preferred to see careful case
management used to avoid the prospect of “indefinite” tolling). See also
Newberg on Class Actions § 5:1 (4th ed.).

SAmerican Pipe & Const. Co. v. Utah, 414 U.S. 538, 552-53, 94 S.
Ct. 756, 38 L. Ed. 2d 713, 1974-1 Trade Cas. (CCH) | 74862, 18 Fed. R.
Serv. 2d 1 (1974) (“We hold that in this posture, at least where class ac-
tion status has been denied solely because of failure to demonstrate that
‘the class is so numerous that joinder of all members is impracticable,” the
commencement of the original class suit tolls the running of the statute
for all purported members of the class who make timely motions to
intervene after the court has found the suit inappropriate for class action
status.”).

See Newberg on Class Actions § 16:1 (4th ed.) for a discussion of
timeliness of intervention.
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Add under “Tenth Circuit” subheading, below Reed v. Bowen case:

Roco, Ine. v. EOG Resources, Inc., 2014 WL 5430251, *4 (D, Kan, 2014)
(“In class actions, where a'named plaintiffs individual claims fail or
become moot for a reason that does not affect the viability of the class
claims, courts regularly allow or order plaintiffs eounsel to substitute a
new representative plaintiff.”) (citing Robichaud v. Speedy PC Software,
80 U.C.C. Rep.'Serv: 2d 43 (N.D. Cal. 2013)).
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Chapter 3

Rule 23(a) Prerequi
Certification

KeyCite®: Cases and other legal mater
researched through the KeyCite ser
check citations for form, parallel refe
comprehensive citator information, ir
and secondary materials.

1. IMPLICIT REQUIREMEN

A. INTRODUCTION TO
REQUIREMENTS

§3:1 Introduction: definite:

n. 1.

Opperman v. Path, Inc., 2016 WL &
leave to appeal denied, (9th Cir. 16-8
ability is an inherent requirement of at
(quoting Lilly v. Jamba Juice Compar
2014) (quoting Newberg on Class Ac
omitted).

Replace footnote, 1 with the following:

Johannes v. Washington, 2015 W1
(“[Blecause Defendants have raised the
comments briefly on one of Rule !
definiteness.” (citation omitted) (citing I

Pagliaroni v. Mastic Home Exterio
Mass. 2015) (“Although not explicitly :
prerequisite to class certification is tha
is, the standards must allow the clas
(internal quotation marks omitted) (citi

Lilly v. Jamba Juice Company, 2014
(“The Court is unaware of the Ninth (
explicitly acknowledging in any publish
‘definiteness’ is a required element o
obligations independent of the enumera
this Court joins numerous circuit courts
ing that this criterion is an inherent re:
class actions.” (citing Newberg on Cla




