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Effective Feb. 16th, 2016, Title and Settlement Agents will need to start holding back more proceeds from the sale of property by foreign nationals due 
to recent changes to the Foreign Investment in Real Property Tax Act (FIRPTA). 

The changes were part of the year-end tax extension legislation signed into law by President Obama on Dec. 18, 2015. (Reference: The legislation is H.R. 
R. 2029, now known as Public Law 114-113. See Section 324 for text of changes.)

FIRPTA is a tax law passed in 1981 requiring foreign persons to pay U.S. income tax on the gains they make from selling U.S. real estate. The duty is on the 
U.S. national buyer (and not the settlement agent) to deduct and withhold a portion of the sales price and report the sale to the IRS. Buyers can withhold 
less than the statutory amount if they obtain a determination of the specific amount of tax owed by the foreign national using IRS Form 8288-B. In most 
cases, the settlement agent is the party that actually remits the funds to the IRS, but the buyer is held legally responsible. Additionally, until the tax is 
paid in full, the government obtains a security interest in the real property.

Under the changes, the withholding rate for sales by foreign nationals will increase to 15% of the total sales price (up from the current 10%). The changes 
do not impact the current FIRPTA exemptions including the exemptions for sales under $300,000 for the sale of primary residence or vacant land. 
Additionally the current 10% withholding amount still applies to sales of primary residences where the sales price is less than $1 million.

So here is your new cheat-sheet: 
• If the amount realized (generally the sales price) is $300,000 or less, AND the property will be used by the buyer as a primary residence, the 

withholding rate is 0%. 
• If the amount realized exceeds $300,000 but does not exceed $1 million, AND the property will be used by the buyer as a primary residence, the 

withholding rate is 10% on the full amount realized. 
• If the amount realized exceeds $1 million, then the withholding rate is 15% on the entire amount, regardless of use by the buyer. 

Title and Settlement companies will want to review their FIRPTA procedures before the effective date to ensure they will assist the company in 
compliance with the law. It is a good assumption that the risks associated with using the $300,000 exemption will continue and expand to the new rate 
for transactions under $1 million.

Buyers (and their settlement agents) looking to take advantage of the exemption should document (under the penalty of perjury) the buyer’s intent to 
use the property as a residence. Settlement agents should consider providing a disclosure to the buyer of the legal and tax risk they face for misapplying 
the exemption. It is also a good idea to be on the lookout for red flags related foreign sellers forcing the buyer to agree to claim residence status merely 
to lower the withholding rate. A buyer that fails to comply appropriately with FIRPTA could be liable for any additional withholding tax, penalty and 
interest.   

Many state and local real estate form contracts contains language specifically referring to a 10% withholding and will likely need to be updated. Along 
with the increased withholding rate, the law made a number of changes that impact real estate investment trusts (or REITS). The new REIT provisions 
have varying effective dates. - click here for more information.
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