WORK ACCIDENT ELECTRICIAN CLAIMED THAT CINDERBLCCK FELL FROM WALL AND
HIT HIM IN THE HEAD DEFENSE VERDICT

Stanley and Marie Lach v. Structure Tone, ind:orest Electric Corp. 5-day trial
New York Supreme (2007)

Judge: Elliott Wilk

Verdict: Defense verdict (6/0). P#fLabor Law §240 and § 241(6) claims were disendsefore
trial on motion for partial summary judgment. RPo&l motions were denied. Jury: 2 male, 4 female

PItf. Atty: Dominic S. Rizzo of RichaFd Gluszak, Hicksville
Deft. Atty: Paul AKrez , Manhattan, for Structure Tone
Joseph H. McSpedon of White & Me8pn, P.C., Manhattan, for Forest Electric

Facts:  PItf., a 38-year-old unidectrician employed by Third-party Deft. Forest &,
claimed he was standing in a ninth-floor electridaket in a building at 277 Park Ave., which wased
by former Deft. Stanley Stahl ( dismissed duringl}r The floor was being renovated for a new tgna
PItf. claimed that he was pulling cable throughall when a cinderblock fell from the wall behindvhand
struck him in the head. PItf. was wearing a hatdah the time. Deft. Structure Tone was the ganer
contractor and Third-party Deft. Forest Electricsviiae electrical subcontractor-employer. Pltfinokd
that someone had made a 2-foot by 3-foot openirigarcloset wall and had left the cement block
unsupported. PItf. contended that Structure Taae¢he general contractor, was completely liahi¢He
accident. PItf. produced his foreman and two céexs who testified that they found PItf. on theoflo
semi-coherent. Two of the withesses testified they saw a cinderblock on the floor next to PRftf.
claimed that he looked up and saw an opening #eedithe cinderblock on the wall next to the ogjli
The witnesses testified that they saw an openirtligarwall, but could not say whether it appeared &
block had been in place before the accident.

Deft. Structure Tone denied that thedmrt occurred, but contended that if it did octhat it was
caused by the actions of PItf. or another ForesttEit employee, without Structure Tone s knowledge
control.

Note: Before reaching the issue of rgagice, the jury was asked to determine if an antidad
occurred. The jury unanimously found that thers wa accident.

Injuries: herniated cervical discs.f.His not worked since the incident, and clainied he can no
longer work. Demonstrative evidence: cement blbekd hat; floor plans; Bellevue emergency room
chart; Forest Electric s daily labor reports; caotibetween Structure Tone and tenant. SpecitB,800
Workers Compensation lien; $2,000,000 for pastfahde lost earnings. Offer: $150,000; demand:
$1,500,000. Jury deliberation: 4 hours. Carrib¥gs and EESISP.



RAILROAD

FELA

Forklift operator claimed that faulty hatch ledamsh
Verdict Defense

Case Chris Rocco v. Long Island Rail Road,
Court  U.S. District Court, Eastern District
Judge  Cheryl Pollack

Plaintiff

Attorney(s)  Fred Gold, Sabel & Gold, New Yok

Defense

Attorney(s)  Paul AKrez, New York, NY

Facts & Allegations plaintiff Chris Rocco, 45, wiagured while operating a forklift at the Long IsthRalil
Road facility in Richmond Hill. When Rocco rode otkee metal cover of an underground access hatch fo
mechanics to work under the trains, the hatch cbuekled, causing one wheel of the forklift to dinfo
the hatch. He sued the Long Island Rail Road utideFederal Employers Liability Act, contendingttha
the railroad had failed to provide a safe workplace

The railroad admitted liability, but argued thatdRo's claimed injuries were not caused by the fiorkl
accident.

Injuries/Damages discectomy; fracture, vertebrsioin, lumbar; herniated disc at T9-T10; laminectpmy
screws

Rocco claimed to have sustained fractured vertedirtiee T11, T12 and L1 levels. The injuries were
confirmed by an MRI. He also claimed to have sagtdia herniated disc at T9-10, and bulging lumbar
discs with severe instability. Rocco was placed body brace for more than one year for the veatebr
fractures. He underwent a transthoracic discectangylaminectomy at T9-10, a spinal fusion in the
lumbar area with an iliac- crest bone graft, areitisertion of two rods and six screws. Rocco elaimned
to suffer from extensive psychological trauma aadrdssion. He argued that his injuries rendered him
unable to ever return to work, and he asked thetpuaward him more than $7 million.

The railroad argued that Rocco was suffering fropneaexisting degenerative-disc disease that caihreed
lumbar instability and led to the T9-10 herniatéstdlIt further argued that the vertebral fracturese
unrelated to the instant accident, and that theywed more than a month later when Rocco felisat h
home. It also contended that Rocco had injureth&ik several weeks before the accident, was placed
narcotics, and missed a week of work.

Result The jury rendered a defense verdict. It fbilvat Rocco had not sustained an injury in thédaod.
Demand $3,500,000

Offer  none

Trial Details  Trial Length: 8 days



X11/50-32 FELA TOWER OPERATOR ALLEGEDLY OVERCOHEIBY TOXIC FUMES CLAIM
THAT DIZZINESS CAUSED FALL A WEEK AFTER EXPOSURECASE DISMISSED

Robert Ulfik v. Metro-North Commuter Railroad/Metiorth Commuter Railroad v. Yonkers' Contracting
Co./Yonkers' Contracting Co. v. Progressive Pain@orp. 92 Civ 2718 3-day trial Judge John S.
Martin, Jr., Southern District

DECISION: Case dismissed by the court @t rested. Notice of Appeal by PItf.

PItf. Atty: Fredric M. Gold of Sable, Gold Rinhofer, Manhattan

Deft. Atty: Paul AKrez, Manhattan, for Metro- North
Arthur L. Salmon of Killarney & Salmon, Manhattdor Yonkers' Contracting
David E. Thomas of Hayes & Ryan, Manhattan, forgPessive Painting

Facts:  This FELA action arose out of mrident that occurred on 7/15/91 at 3 PM at Tow£r "
below Park Ave. and 56th St. in Manhattan. Pdt2-year-old tower operator, was working in thentel
under Park Ave. when, he claimed, he was overcomexic fumes caused by the spraying of epoxy
paints. PItf. contended that Metro-North faile¢ptovide him with a safe place to work. He claintleat
approximately 1 week after his exposure, he fellna flight of stairs in the Grand Central terminal
because of dizziness from the initial exposure.wds on his way to the Metro-North medical departime
for a company-ordered physical examination atitine of his fall. Metro-North had contracted with
Yonkers' Contracting to perform the tunnel reh#dtilon work. Yonkers' Contracting, in turn,
subcontracted the painting work to ProgressivetPan

Injuries: torn medial meniscus requiring suygéulging cervical and lumbar discs. PItf. nexveturned
to work after the date of the initial exposure.

Judge Martin granted Metro-North's motion ignuiss at the close of PItf.'s case, finding thtt filed
to prove a causal relationship between the alleggdsure to toxic fumes and his fall down the stair
week later. Demonstrative evidence: accident tsporedical records. No offer; demand: $750,000.



X/44-22 FELA BUFFER PLATE ALLEGEDLY FALLS DURIG REMOVAL FROM RAISED
RAILROAD CAR DEFENSE VERDICT

Michael Scarabino v. Long Island Railroad 87 C808 6-day trial Judge Gregory W. Carman, Easter
District

VERDICT: Defense verdict (6/0). Post-tmabtions were denied. Notice of Appeal by PItf.

PItf. Atty: William J. Pallas of Tobias, Weéiaub & Pallas, Melville
Deft. Atty: Paul AKrez, Manhattan

Facts:  The incident occurred on 7/9/8thatMorris Park Shop of Deft.'s railroad. Plf.30-year-
old railroad car repairman/welder, claimed thathd a co-worker were removing a 150-Ib. buffer stem
and plate from a passenger car when the plateeslipfausing him to fall. PItf. claimed that hé felthe
ground while bearing the entire weight of the playehimself. He contended that Deft. failed toyide
him with a safe place to work because the railmadvyas on blocks and jacked up above the ground,
making the removal of the plate more dangeroudt. Denied that the plate fell and claimed that the
accident did not occur. Injuries: herniated disck4-5 and L5-S1. PItf. underwent a laminectomg a
fusion and later underwent the insertion of rod$ serews in the lumbar area of his back. His exper
claimed that he is completely disabled. Demornisgatvidence: X-rays; hospital and physicians' réso
Specials: $2,175,605 in lost earnings, pension beméfits; over $75,000 for medical expenses. fir;0
demand: $2,500, 000. Jury deliberation: less fillaminutes. PItf. Experts: Dr. Arthur Weber, oshrg.,
Lake Success; Anthony D'Avanzo, railroad expestified on pension, salary, and fringe benefitftD
Expert: Dr. A. Burton White, orth. surg., Great IMec

*Note: Deft.'s attorney, Paul Krez, has informed us that the verdict was affirmedh®g/Second Circuit
of the U.S. Court of Appeals. The Appellate dexisivill be published in a future issue of New York
Judicial Review of Damages, the Appellate Compatiofhe New York Jury Verdict Reporter.



VIII/40-16 FELA -- FALLDOWN IN RAILROAD YARD -- DEFENSE VERDICT

Joseph Delecce v. Long Island Railroad 87 Civ 99%4-week trial Judge Miriam G. Cedarbaum,
Southern District

VERDICT: Defense verdict (6/0). Jury: 2lmat female. Notice of Appeal by PItf.

PItf. Atty: Fredric M. Gold of Jesse C. SghWanhattan
Deft. Atty: Paul AKrez, Manhattan

Facts:  The accident occurred on 7/1418Bedt.'s Hempstead yard where PItf., age 35, cktra
worker/equipment operator, was using a Jet-Vacclwiiacuums debris from tracks and yards. PItf.
claimed that he was directed to work in an areh @4foot-high weeds and dense underbrush. He
contended that when he stopped to check the vagauige, he tripped over a bicycle rim and metal pipe
under the weeds. PItf. contended that Deft. wadigent for failing to provide him with a safe waqllace,
and for failing to provide proper supervision. ungs: herniated discs at L4-5 and L5-S1; sevgteyino
the testicles causing infertility and requiringgeny. PItf. also claimed that he suffered psycpidial
injuries due to the infertility. He had been medril’% years at the time of the accident. Pltb elaimed
that Deft.'s physicians failed to change his wdékuss to less strenuous activities after the aotidele
further contended that he was constantly harasg&kfi.'s supervisors and foremen after he filéd suit.



X11/4-25 FELA RAIL YARD VEHICLE OPERATOR CLAIMS INJURY WHILE PULLING RAIL
SPIKES QUESTION OF PRE-EXISTENCE OF HERNIATED LB¥R DISC DEFENSE VERDICT

Frank Savino, Jr. v. Metro North Commuter Railro@2 Civ 8572 4-day trial Magistrate Mark D. Fox,
Southern District

VERDICT: Defense verdict (6/0). Post-tmabtions were denied. Jury: 7 male, 1 female.

PItf. Atty: Stanley N. Kutcher, Manhattan
Deft. Atty: Edward AFlores, Manhattan

Facts: PItf., a 37-year-old vehicle operén Deft.'s track department, claimed that off@1 at
10:30 AM, he was injured while pulling a rail spikéh a clawbar at Deft.'s Harmon rail yard. PItf.
testified that although he told his foreman thataes not physically capable of pulling rail spikecause
he had a history of low back pain, he was ordevdtktp trainees pull the spikes. PItf. claimed thiile
doing so he felt a "pop" in his lower back. Rftfoduced a fellow employee who testified that Rfd the
foreman that he could not do the work because Heaatzad back. On cross-examination, however, the
employee's account as to how PItf. was injureced#l from PItf.'s testimony.

Deft. called witnesses from its medical, tiagn and track departments who denied that Pltifiad
them that he had back problems. Deft. produceedical department form dated 9/5/90 in which PItf.
stated that he did not have any back problemst.'®ekperts testified that PItf. told them thattael a
history of back pain for several years.

Injuries: herniated disc at L5-S1, confirmgd\bRI. PItf. underwent a discectomy and the renha¥a
lipoma at L5-S1 in October 1992. PItf. worked it duty from the time of the incident until hedhide
discectomy. He missed 6 months of work after tirgexy and then returned on light duty. He wdk sti
employed by Deft. at the time of trial. PItf.'spext testified that the herniated disc was caugeithdo
incident at bar. Deft. argued that the herniatied das pre-existing. Deft. called PItf.'s former
chiropractor and his former orthopedic surgeongfakhom treated PItf. before this incident. Pitf
chiropractor testified that he treated PItf. fonIback pain with radiation down the right leg. tdstified
that he diagnosed chronic lumbar neuralgia. ®itfthopedic surgeon testified that on the bask-afys
that showed a narrowed disc space at L5-S1 andPlistory of several years of low back pain, pain
radiation in the right leg, and a decreased argtlerieflex in the right ankle, he diagnosed a reed disc
and degenerative joint disease at L5-S1. Deftpemrs testified that PItf. had pre-existing lumharve
root pathology and degenerative disc disease &1.5Deft.'s neurologist testified that PItf. hapre-
existing herniated disc with sciatica on the rigidte and that this incident merely aggravated tmalition.
He testified that PItf. told him that he had oneyious episode of back pain. Specials: $17,800 offér;
demand: $600,000; amount asked of jury: $17,800o&irearnings and an additional amount for pagh an
suffering. Jury deliberation: 50 minutes. PItkpErt: Dr. Richard Peress, orth. surg., Manhat@2aft.
Experts: Dr. Steven Small, treating orth. surgekg&ill; Dr. Paul Katsuk, treating chiropractor;.Dr
Howard Balensweig, orth. surg., Manhattan; Dr. \afili Head, neurologist, Manhattan.



X1/26-9 FELA RAILROAD PLUMBER FALLS IN TUNNELWHILE REPAIRING LEAKY PIPE
DEFENSE VERDICT

Sam Mazzella v. Metro-North Commuter Rail Corp.244/91 6-day trial
Judge Richard D. Rosenbloom, New York Supreme

VERDICT: Defense verdict (6/0). Jury: 2lmal female. In an oral decision on 12/29/93 géud
Rosenbloom granted PItf.'s motion to set asidevéhndict. Deft. then filed a Notice of Appeal.

PItf. Atty: J. Brian McCarthy of Graham, Caangn & McCarthy, Manhattan
Deft. Atty: Colleen Jones-Channer and Edwar&lores, Manhattan

Facts:  On 10/16/89, PItf., a 65-yearquldmber employed by Deft., was sent to fix a legkiipe
under track 105A in Grand Central Terminal. Hdifiesl that as he entered the tunnel he slippedfelhd
in a pool of water. PItf. claimed that there wabris in the area which should have been cleanelyou
Deft.'s maintenance personnel. He contendedhkeavater came from a leaky pipe which Deft. should
have replaced. PItf. also contended that Deftulshwot have sent him into an unsafe work areaft. De
noted that as a plumber it was his job to fix glaee the pipe and that it was not unreasonatdskdim
to do so. Deft. also contended that PItf. wasigegt for failing to pay attention to his surroungs.

Injuries: ulnar nerve injury of the right (dorant) hand; torn meniscus of the right knee; aaivi
myofascitis and radiculopathy; herniated disc atS15with radiculopathy. Deft. denied that Pltfffeted
these injuries. Deft.'s expert testified that éheas no objective proof of a torn meniscus inréragram
performed by PItf.'s expert. Deft.'s expert alsguad that EEGs of PItf.'s arm, neck, and back somo
injury. Demonstrative evidence: MRIs; arthrogratmays; model of spine. Offer: $100,000; demand:
$153,000. Jury deliberation: 1 hour.



X11/25-20 EELA - SIGNAL INSPECTOR FALLS ONEMBANKMENT NEAR RAILROAD RIGHf-OF-WAY -
DEFENSE VERDICT

Arcenio Baez. Long Island Railroad C&-day trialJudgeJolm E.Sprizzo, Sauthern
District

VERDICT: Defense verdiobn liability (8/0). Post-trialmotions weralenied. Jury4 male 4 female.

PItf.  Atty: Ira M. Maurerof Elkind, Flynn & Maurer, GardenCity
Deft. Atty: William J. Blumenscheinf Roberta Bender, Jamaica

On 7/3/91,PItf., a2 7-year-oldsignalinspector employed by Defivas inspectingignalbox circuitry alongthe
railroadright-of-wayatthe Woodside Station in Qaeswhenhe fellas hedescended dirt and stone embankment.
PItf. wasreturning to higruck which was parked on the stremtarthe right-of-way.

PItf. testified that during a typicalorkday,he had tdest a certain number of signal boxide.contended that
Deft. shouldhave providedhim with sufficienttimeto access the signal box from another locatiorelycinghis
workload.He alsocontendedhat Deft. shouldhaveconstructed a stairway from the straethe rightof-way. Deft.
arguecthat PItf. could have walked to tkegnalbox fromthe Woodside Statiomr hecouldhaveparked his truck
closerto thesignal box

Injuries: (notbefore thgury) torn medial menisauof theright knee.PItf. underwent surgery. Offer:
$10,000;,demand: $10@00.PItf. Expert:PItf. would havecalledDr. IzharHaque orth. surg., Smithtown. Deft.
Expert:Deft. would havecalledDr. A. Burton White orth. surg.,Great Neck.



X11/30-23 FELA - CONDUCTOR CLAIMS DEFECTIVE HYDRAULIC DOOR CHECKDEFENSEVERDICT

ThomasD'Angelisv. Longldland Railroad 2-day trialucge Jolm Gleesonkastern
District

VERDICT: Deferseverdict (8/0). 5 male,3 female. A post-trial motion ipending. The result will bpublished ira
futureiswue.

PItf. Atty: EdwardJ. Yule of O'Hagan & Reilly, Islip
Deft. Atty: WilliamJ. Blumescheinof RobertBencker, Jamaica

Fads: PItf., a 37-yearold train condctor, claimed thathe wasinjured whenhe openeda door betweentrain cars.
Pltf. contended thiathe hydraulic door checkasdefectie. He testified thahe was standing near the door when a
pas&nger,changingcars,pushedon the doorandit cameopenfaster than wrmal andhit him. Deft. deniedtha the
incident occurred as Plttlaimed.

Injuries: acramioclavicular joint impingementof the right (dominant)shoulder.PItf. 's experttestified that the
shoulder impingementequiressurgical repair, but PItf contended thahe cannot havehe surgery becauseof

preexisting cardiovascular disease. PItf. returnedidok. Deft. deniedthat the injury ocaurreddueto anyaccdent

on the job. Deft.'s experttestfied that an MRI did nat show positive findings for impingement. Demonstrat

evidence: diagrarnf shoulder Offer: $30,000; demand: $75000;amountaskedof jury: $150,000.PItf. Expert: Dr.

RobertCarter,neurolajist, Levittown.Deft. Expert:Dr. Barry Jupier, orth. surg., Hewlett.



XIIl/3-19 EELA - RAILROAD POLICE OFFICER ASSAULTED BVYWRRESTEE INALLEGEDLY
OVERCROWDED POLICE OFFICECLAIM OF UNSAFEWORKPLACE - DEFENSE/ERDICT

Anthony Tesoriere \L.ong IslandRailroad2-daytrial Judg LeonardD. Wexler,
Eastern District

VERDIT: Deferseverdict (8/0). Jury:4 male, 4 female.

PItf.  Atty: NancyD. Wigler of Kranz Davis & Hersh, Hauppauge
Deft. Atty: William J. Blumenscheiof RobertaBender Jamaica

Facts: PItf., a 39-year-old railroad polia#ficer at the time, was involved in an altercatisith a disorderly
person at Pen8tation.He testified that hescortedhe individual b the Penrtation LongslandRailroad police
office, wherethe perpetrator assaultddm. Pltf. contendethat theoffice was ovely crowdedwith furniture, police
equipment, and fire extinguisheardthat his foot caught on furniture as he attemptegrocess the individual. He
claimedthat Deft was negligent fofailing to provide himwith a safeplaceto work.

Deft. contended that Plthouldhave handcuffed the perpetorin the main waiting roonandcalledfor backup.
Deft. arguedthat the actionsf the assailantvere the proximizz cause of théncident.

Injuries: lateral epicondylitis andursitisof the left(no dominant) elbow. Pltfeturredto work, but contended
that he has a partial disabilityltf. 's expert testifiedhat hewill require surgeryto relieve pain inthe elbow Offer:
$5,000;demand$75,000; amount asked of jui$400,000. Rf. Expert:Dr. Michael Soojian, orthsurg.,Westlslip.
Deft. Expert:Dr. A. Burton Whiteorth. surg., Great Neck.



FELA - CONDUCTOR FALLS IN TRAIN YARD -- DEFENSE VERICT

Thomas Lipinski v. Long Island Radad Co 2day trial Verdict Judge Leonard. B/exler, Eastern District
VERDICT: Defense verdict (8/0Post-trial motions were denied. J@ynale Sfemale

PItf. Atty: Brian Carley for Joseph Altier & Assgdvlanhattan
Deft. Atty: William J. Blumenschein of Roberta Bendéamaica

Facts: PItf a 49-year-old railroad conductor employed by Dafthe tme, claimed that he got off the train in the
Hempstead railroad yard to throw a switch on thekrHe contended that he stepped on debris in thegrddell.
Deft. contended that Pltfvas contributory negligent for not watching whee dieppedDeft. also claimed that
there was no debris on the ground

Injuries: fracture of the left malleolusltf. claimed that he was forced to retire early becadd@s injury. Deft.
contended that Pltfetired early by i own choiceand not because of the injuyemonstrative evidencenodel of
ankle. Specials$6,168 for lost earningsb108699 for pain and suffering and loss of pension bene71,435 for
postretirement wage losdury deliberation: 1 houPItf. Expert: Dr. Harvey Manes, orth. surg., Lindarst. Deft.
Expert Dr. A. Burton White, orthsurg., Great Neck.



XI//-22 FELA - MACHINIST INJURED WHILE DIPPING GEARN WASH TANK - DEFENSE VERDICT

Mihai Chitelescw. LongIsland Railroacb-day trialJudgeFredericBlock, Eastermistrict
VERDICT: Defenseverdict (8/0).Jury:4 male, 4emale.

PIft. Atty: Robert Byrneof Thornton, Early & Naumes, Bostolassachsetts
Deft. Atty: William J.Blumenscheirof Roberta Bendedamaia

Facts: Hif., a43-yearold machinist, claimed that heasinjured while attenpting to holda 454b. gearin abasket
used to dipgearsinto awash tank. The acodt occurred at Deft. 'slocomdive wheelshopin Quees. Thegearfell
out of the kaslet and Pltfwas allegedlynjured wherhe attemptedio hold onto it. PItf. claimed thathe basket was
too small for the gear andhe contended that Deftvas negligentfor failing to provide himwith the proper
equipment. Deft. argued that PItf. as negligent because he attemptiedlift the bearing ly himselfwithout usirg
the available overhead crane.

Injuries: epicondylitis to theleft (nondominantelbow withulnar rerveentrapmenthernited discs alC5-6 and C6-
7; left brachial plexus injury reflex sympathetic dgrophy. EMGs andMRis wereposiive. Deft. contended thahe
injuries to PItf 's elbow hadresolved.Demonstrative evide®: dagrams ofnerves in theneck and arm. Specials:
$76,000for lost earnings;$50000for lost ovatime. Offer: $6,500;demand: $225,000;amount askedof jury: over
$300,000.PItf. Experts: Dr. Howrd Adeldass physical andrehsbilitative medicine, Manhattan; Dr. Apostolos
Tambakis, orth. surg., AstoriaDr. Mihai Dimancescuneurolayist, Freeport Deft. Expélis: Dr. George Soffin,
neurdogist, FreshMeadows; Dr. Barry Juiter, orth. surg., Heuett.
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

X
CHRIS ROCCO,
MEMORANDUM
Plaintiff, AND ORDER
- against - 01 CV 594 (CL.P)
LONG ISLAND RAILRQAD,
Defendant,
X

On February 1, 2001, plaintiff Chris Rocco (“Rocco”), formerly employed by the Long
Island Railroad (“LIRR™), commenced this action seeking damages for injuries suffered while he
was operating a forklift during the course of his employment at the LIRR. A trial was held
before the undersigned pursuant to the consent of the parties and, despite the LIRR’s admission
of negligence, the jury returned a verdict in favor of defendant, finding that plaintiff had failed to
prove by a preponderance of evidence that “he was in fact injured as a result of the incident that
took place on August 26, 2000.” (Verdict Sheet, Question 1).

Plaintiff now moves to set aside the verdict and for a new trial on the grounds that the
expert testimony and other evidence presented at trial demonstrates that plaintiff sustained injury

as a resuit of the forklift accident and he was therefore entitled to judgment in his favor.

TRIAL TESTIMONY

A. Plaintiff’s Testimony

On August 26, 2000, plaintiff Rocco was operating an Otis forklift or “hi-1o”* while
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working at the Richmond Hill facility of the LIRR. (12/9/03 Tr. at 3-5)." As he drove over a
metal plate used to cover an access hatch in the floor of the facility, the plate buckled, causing
one of the wheels of the forklift to drop into the hole. (Id. at 9-10, 147-48). Tommy McGregor,
gang foreman and Rocco’s supervisor, described the depth of the hole in which the wheel of the
forklift fell as approximately five inches. (Id. at 4, 148).

Plaintiff testified that the force and abruptness of the drop jarred him first downward with
“tremendous force” and then forward, causing him to hit his head on the steering wheel.
(12/9/03 Tr. at 9-10). He was then thrown backward into his seat. (Id. at 10). A fellow
employee, John Alvez, lifted Rocco off the forklift and laid him on a pallet. (Id. at 11).
Although plaintiff complained to his foreman of stiffness, numbness and nausea immediately
after the accident, he refused medical attention and declined to have an ambulance take him to
the hospital. (Id. at 14, 15). Instead, after nearly one hour, plaintiff drove himself to the LIRR
Medical Department in Mineola. (Id, at 15). There, he was examined by a physician’s assistant,
Ms. Colasanti, who noted that plaintiff was in distress, had problems walking and sitting and was
tender to palpation in the lower thoracic and lumbarsacrum area. (Def.’s Ex. D, Part 1).2 At the

time of this visit, plaintiff denied any history of prior low back pain or neck injury, and denied

' Citations to “Tr. at,” preceded by a date, refer to pages in the transcripts of the trial
proceedings before this Court, beginning on December 8, 2003. Citations to “P1.’s Ex.” refer to
exhibits introduced at trial by plaintiff. Citations to “Def.’s Ex.” refer to defendant’s trial
exhibits.

“The Court notes that Defendant’s Exhibit D was submitted in two parts, referred to
hereafter as “Part 1" or “Part 2.”
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that he was on any medication. (Id.; see also 12/15/03 Tr. at 5).> Plaintiff was advised at that

time to consult his own physician. (12/9/03 Tr. at 17). He left the medical facility and drove
another twenty minutes to his home. (Id.)

Later that same day, plaintiff’s father drove plaintiff to see Dr. Luigi Capobianco, who
had been plaintiff’s primary care physician from 1989 to the date of the trial. (Id. at 18; 12/11/03
Tr. at 127). Dr. Capobianco examined plaintiff and found him to have some “paracervical spine
tenderness” and “marked paralumbosacral spasm” and tendemess. (12/11/03 Tr. at 131). Dr.
Capobianco’s impression at the time was of a possible hemniated disk and c-spine strain in the
cervical and lower spinal regions. (Id. at 133). The doctor recommended physical therapy for
plaintiff and prescribed Vioxx. (12/12/03 Tr. at 7).

Several days later, on August 28, 2000, plaintiff returned to Dr. Capobianco’s office with
continuing complaints of muscle spasm, pain and discomfort in his middle and lower back.
(12/9/03 Tr. at 21-22; see alsg 12/11/03 Tr. at 133-34). At that second visit, plaintiff complained
about increased neck pain, an ache down to his shoulders and his back, and pain on his right side
down to his hip and right buttock. (12/11/03 Tr. at 134). The doctor prescribed a trial of
Percocet. (Id.) Dr. Capobianco also directed Rocco to the emergency room at North Shore

University Hospital in Glen Cove (“Glen Cove Hospital” or the “Hospital”). (12/9/03 Tr. at 22-

The following day, according to Ms. Colasanti, Mr. Rocco called to tell her that he had
had a prior injury approximately a week before, doing yard work. (12/15/03 Tr. at 5; Def.’s Ex.
D, Part 1). Moreover, although plaintiff did not disclose this to Ms. Colasanti, Mr. Rocco had
been prescribed and was taking medication prior to the time of the accident, specifically, Prozac
and Valium for anxiety. (12/11/03 Tr. at 132).

*Dr. Capobianco’s testified that the date of Rocco’s second visit was on August 28, 2000.
(12/11/03 Tr. at 133). However, the Hospital records indicate that Rocco was seen and x-rayed
on August 29, 2000. (P1.’s Ex. 2; 12/9/03 Tr. at 23).

3
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24). At the Hospital, x-rays of plaintiff’s lumbar and thoracic spine were taken. (Pl.’s Ex. 2).
These x-rays showed only some disk space narrowing at L5-51 and T12-L1. (Id.) There was no
evidence of “spasm” seen by the Hospital staff on this occasion and Mr. Rocco was diagnosed
with cervical and lumbar strain. (Id.) Plaintiff was told to continue with the medication
prescribed by Dr. Capobianco. (Id.)?

On September 6, 2000, plaintiff returned to Dr. Capobianco’s office for a follow up visit.
(12/11/03 Tr. at 135-36). At the time, Dr. Capobianco noted that plaintiff had marked reduction
of cervical motion, diminished reflexes and evidence of radiculopathy. (Id.) He continued
plaintiff on the Percocet and ordered continued physical therapy. (Id. at 137).

On September 12, 2000, plaintiff went to the emergency room at Glen Cove Hospital,
complaining of pain. (12/12/03 Tr. at 42-44). There the examining physician noted that plaintiff
had full range of motion, but nevertheless gave him 75 milligrams of Demerol intravenously.
(Id.) Dr. Capobianco noted that this was “a lot of pain medicine for someone who just has
tenderness.” (Id. at 44),

Mr. Rocco continued to consult with Dr. Capobianco, who eventually recommended that
Rocco see an orthopedic spine surgeon, Dr. Vincent Leone. (Id. at 138; 12/9/03 Tr. at 27). Mr.
Rocco saw Dr. Leone in the middle of September 2000. (12/9/03 Tr. at 27-28). Dr. Leone’s
records of the September 13, 2000 visit record an impression of “[c]ervical and lumbar sprains,

rule out cervical and lumbar posttraumatic herniated disc.” (12/12/03 Tr. at 50-51; Def.’s Ex. 8).

*Although plaintiff testified that he received an injection on this occasion (12/9/03 Tr. at
25), the Hospital records do not confirm that an injection was in fact given during the August
2000 visit. (Pl.’s Ex. 2),
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Dr. Leone referred Mr. Rocco for physical therapy and also prescribed an anti-
inflammatory drug, either Vioxx or Celebrex, which Mr. Rocco tock only for a few days because
it made him nauseous. (12/9/03 Tr. at 28-29). The doctor also sent plaintiff for additional MRIs,
which were performed, along with a CT scan, which was performed on September 15, 2000,
revealing disk degeneration at L4-L5 and L5-S1, with spondylosis in the lumbar region, and
multi-level disk degeneration in the cervical spine. (Def.’s Ex. Q). There was, however, no
evidence of any herniations in the neck or lower back. (12/12/03 Tr. at 53-54, Def.’s Ex. §; but
see 12/11/05 Tr. at 127 (noting “a small herniation or bulge at the lower back” found in the MRI
done in mid-September 2000)). Nor were there any fractures shown on either of the MRIs taken
in mid September or on the earlier x-rays taken shortly after the accident in August 2000,
(12/12/03 Tr. at 19-20). When Dr. Capobianco saw plaintiff on September 16, 2000, the doctor
was concerned because “the MRI showed limited pathology, but yet he [plaintiff] was having
more physical clinical pathology that didn’t correspond to the MR1.” (12/11/03 Tr. at 137).° The
doctor changed plaintiff’s medication to Oxycontin, a form of morphine, but prescribed a small
dose for him. {(Id. at 138).

On September 21, 2000, plaintiff returned to the emergency room at Glen Cove Hospital,
where he received another shot of Demerol and Vistaril, (12/12/03 Tr. at 58-59). On that
occasion, he told the nurse that he had “bulging vertebra,” even though he had been told that the

MRIs had been negative. (12/12/03 Tr. at 60-61).

% The parties dispute whether there was in fact a herniation or bulge shown on these
MRIs. (See discussion infra at 26 n.18; see also 12/11/03 Tr. at 137; 12/12/03 Tr. at 24-29, 38-
39).
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Approximately two weeks later, on September 30, 2000, Dr. Capobianco examined
plaintiff again and determined that there was tenderness in his mid-spine which suggested a disk
problem. (12/11/03 Tr. at 138-39). The doctor testified that this type of problem could be the
result of an inflammatory process, a cancer, a tumor, an infection, or a fracture. (Id. at 140).

In September 2000, plaintiff began physical therapy with Stephen Pantell at Island Fitness
Sports Medicine. (12/9/03 Tr. at 30). Plaintiff testified that although Dr. Leone had
recommended physical therapy three to four times a week, the LIRR had only authorized two
sessions per week. (Id. at 30). On October 16, 2000, Dr. Leone prescribed a T.E.N.S. unit for
plaintiff, which is an apparatus that “imparts electrical stimulation to groups of muscles. ., .”
(12/12/03 Tr. at 34).

On QOctober 19, 2000, plaintiff was taken by ambulance to Glen Cove Hospital. (12/9/03
Tr. at 38, 39; 12/12/03 Tr. at 62; PL.’s Ex. 6). Plaintiff initially testified that he was lying on the
floor with the T.E.N.S. unit on, and discovered that he was unable to get up off the floor.
(12/9/03 Tr. at 38). However, the Hospital records reflect that plaintiff had told the emergency
room staff that he had injured himself in a fall, when his right leg gave out after getting out of
bed. (Pl.’s Ex. 6; 12/9/03 Tr. at 183, 187-88). Plaintiff spent several days in the Hospital, from
October 19 through October 23, 2000, where he was treated with intravenous pain medication.
(12/9/03 Tr, at 40-41). After he was released from the Hospital, plaintiff remained under the
care of Dr. Capobianco and Dr. Leone. (Id. at 42).

At the Hospital, a CT scan and x-rays were ordered, which disclosed compression type
fractures of three thoracic vertebrae. (12/12/03 Tr, at 171-72; 12/9/03 at 40; P1.’s Ex. 6). Dr.

Capobianco testified on cross-examination, that the x-rays taken on August 29, 2000, three days
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after the accident, did not show that there were any fractures present, though the x-rays did show
some narrowing of the disk spaces with “[n]o fracture/disk location noted.” (12/12/03 Tr. at 19-
20). Dr. Capobianco conceded that the narrowing of the disk space could be due to degenerative
disk disease which takes “months if not years to occur.” (Id. at 26). Indeed, he conceded that the
CT scan taken on September 15, 2000 showed multi-level disk degeneration. (Id. at 25)
Similarly, the MRIs taken on September 15, 2000, showed disk dessication, which the doctor
testified is evidence of degenerative disk disease, that had been ongoing for a while. (Id. at 31).
Although the doctor conceded that this disk degeneration is “usually a long-standing condition”
(id. at 26), he indicated that he could not determine if the narrowing of the disk space was
something that started at the time of the accident, three days earlier. (Id. at 20-22). He conceded,
however, that he was not an orthopedic surgeon or neurosurgeon and this was outside his area of
specialty. (Id. at 32).

Following the October 19, 2000 hospitalization, Dr. Leone ordered a torso brace which
extended from the top of plaintiff’s chest down to his pelvis. (12/9/03 Tr. at 42-43). According
to Dr. Capobianco, the purpose of the brace is to immobilize the body while the fractures heal.
(12/11/03 Tr. at 68). Plaintiff also discontinued physical therapy with Mr. Pantell. (Id. at 114).
Toward the end of December 2000, the LIRR’s physical therapist issued crutches to Mr. Rocco
when he began experiencing weakness in his legs, particularly his right leg. (12/9/03 Tr. at 45).
He continued to take Percodan and muscle relaxers for the pain. (Id. at 46).

Dr. Capobianco testified that he saw Mr. Rocco on a number of occasions over the next
three years. (12/11/03 Tr. at 147). He made a number of alterations in plaintiff’s medications

and described plaintiff as “a frequent flyer to the emergency room” where he would go to get
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Demerol shots. (Id. at 148). At one point, plaintiff contacted Dr. Capobianco and requested
hydrocodone for a cough. (12/12/03 Tr. at 80). Dr. Capobianco instructed his staff to be careful
about the other medication being given to plaintiff. (Id. at 80-81). The doctor noted his concemn
“with the [plaintiff’s] usage of medication” and even gave the medication to plaintiff’s father to
dispense to plaintiff at one point. (Id. at 149-151). Although he referred plaintiff to Dr. Leone,
Dr. Capobianco testified that plaintiff “sought the advice of other physicians, and that was one of
my difficult parts with Mr. Rocco, I was trying to corral him and make sure he wasn’t going to
every Tom, Dick and Harry in the medical profession. Ihad some concerns there.” (Id. at 147).
According to Dr. Capobianco, plaintiff was “doctor shopping.” (Id. at 161).

In April and again in June 2001, Rocco went to see Dr. Frank Cammisa and Dr. Federico
Girardi at the Hospital for Special Surgery.” (12/9/03 Tr. at 48). Dr. Girardi’s opinion was that
“we have nothing to offer the patient from a surgical standpoint as it is difficult to pinpoint where
his pain is coming from.” (12/12/03 at 72; see also Def.’s Ex. T). Plaintiff, however, testified
that in early 2001, he stopped seeing Dr. Leone, and was referred by Dr. Capobianco to another
orthopedic surgeon, Dr. Joseph Lopez.® (12/9/03 Tr. at 47-48). Dr. Lopez sent plaintiff for

another CT scan to confirm the fractures, but surgery was not recommended at that time. (Id. at

"Plaintiff testified that the LIRR sent him to see Dr. Girardi at the Hospital for Special
Surgery. (12/9/03 Tr. at 48-49).

*While plaintiff testified that Dr. Capobianco referred him to Dr. Lopez (12/9/03 Tr. at
47-48), it was Dr. Noel Perin, not Dr. Capobianco, who testified to referring plaintiff to Dr.
Lopez. (12/10/03 Tr. at 152). Plaintiff was referred to Dr. Perin by Dr. Michael Overby. (Id. at
128, 131). It is unclear who, if anyone, referred Mr. Rocco to Dr. Overby. Dr. Capobianco
denied doing so. (12/12/03 Tr. at 73-74; but see Def.’s Ex. I). Dr. Overby saw plaintiff on
January 10, 2002 and noted “no true thoracic radiculopathy,” which Dr, Capobianco explained
meant that the doctor could not determine if there was a radiating pain across the chest as
plaintiff claimed. (12/12/03 Tr. at 75).
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47-48).

Dr. Girardi eventually referred plaintiff to a neurologist, Dr. Dexter Sun, who wanted to
perform a nerve conduction study. (Id. at 53). However, according to plaintiff, the test was
never conducted because the LIRR refused to authorize the test. (Id.)

In March 2001, Rocco went to Glen Cove Hospital because he could not move. (Id. at
50). On that occasion, he was admitted to the Hospital where he stayed for a week from March
8, 2001 to March 15, 2001. (Id.) During that visit, the neurologist ordered a second MRI and
plaintiff received an injection to stop the muscle spasms. (Id.)

Duaring the period from April through June 2001, Mr. Rocco testified that he was
“frustrated,” “hurting,” and not coping well emotionally. (Id. at 54-55). He was out of work and
his family was forced to sell its house and move to an apartment above Mr. Rocco’s father’s
house. (Id. at 51-52). At some point, Mr. Rocco consulted with Dr. Philip Stone, a psychologist,
whom plaintiff had previously seen during the 1990's, (Id. at 55-56).

In May 2001, Dr. Capobianco recommended that plaintiff receive a series of epidural
injections to help relieve the pain and reduce the need for pain medication. (Id. at 58).
Unfortunately, according to plaintiff, the injections were not only extremely painful, but provided
no relief. (Id. at 59). Plaintiff also received physical therapy until September 2001, when he was
switched to aquatic therapy treatments, which he received once a week. (Id. at 61-62). He was

also given exercises to perform at home. (Id. at 71).°

°Mr. Pantell clarified that on September 29, 2000, he directed Mr, Rocco’s exercises
“before [plaintiff’s thoracic] fractures.” (12/11/03 Tr. at 116-17). Mr. Pantell testified that
physical therapy would have been discontinued after any acute vertebrae fractures, as were found
in plaintiff’s CT scans on October 19, 2000. (Id. at 114; 12/12/03 Tr. at 171-72).

9
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In September 2001, Mr. Rocco’s leg gave out when he was brushing his teeth and he hit
his face against the vanity in the bathroom. (Id. at 66; P1.’s Ex. 3). He was taken to Glen Cove
Hospital where he received thirty stitches. (Id.) At some point, apparently in November 2001,
Dr. Capobianco referred plaintiff to another neurologist, Dr. Rubin Lubyov, who prescribed a
thermalgesic patch for plaintiff. (Id. at 57-58 (first citing May 2001 as the date of referral, but
then seemingly correcting that date to November 2001), 63, 65). Although the patch helped to
relieve the pain, it did nothing for the weakness in his leg, and it caused urinary incontinence.
(Id. at 65). The patch was extremely strong and Mr. Rocco was told to stop the other oral
medications. (Id. at 72).

On November 26, 2001, Mr. Rocco testified that he lost the feeling in both of his feet
after he had performed some of the stretching exercises given to him by Mr. Pantell on the deck
outside his apartment. (Id. at 72-73). Plaintiff’s father and cousin took him to Glen Cove
Hospital, where certain neurological testing was performed. (Id. at 73-74). He was then
transferred by ambulance to Manhasset Hospital, where the neurosurgeon ordered an MRI,
confirming that plaintiff had a disk herniation at T9-T10. (Id. at 74).

On November 27, 2001, the day following the incident on the porch, plaintiff received a
letter from the LIRR indicating that they had filmed plaintiff on his deck doing his exercises. (Id.
at 76). The LIRR’s letter accused plaintiff of dishonesty, fraud, and conduct unbecoming an
employee. (Id.) Fred Allen, former union representative for the Transportation Communications
Union (“TCU™), testified that as part of his responsibilities, he was tasked with the representation
of employees during disciplinary proceedings. (12/10/03 Tr. at 54-55). He testified that in the

latter part of 2001, he was asked to represent Mr. Rocco when plaintiff was charged with

10
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dishonesty and with providing false statements to the medical department that contradicted
certain surveillance videotapes taken of Rocco. (Id. at 59-60). After reviewing plaintiff’s
medical records, Mr. Allen negotiated a trial waiver and last chance agreement in which Mr.
Rocco agreed to a three month suspension but his employment status was continued, so that if he
physically improved he could go back to work and not lose his disability benefits. (Id. at 66-68).
Mr. Allen testified .that dismissal was possible if plaintiff had chosen to contest the charges and
go to arbitration. (Id. at 71)."°

Following plaintiff’s hospitalization on November 26, 2001, the neurosurgeon referred
plaintiff to Dr. Noel Perin. (12/9/03 Tr. at 75). Dr. Perin sent plaintiff for an MRI, a CT scan,
and for epidural injections. (Id. at 81). Eventually, Dr. Perin recommended surgery on Mr.
Rocco’s spine. (Id.) Although the spine surgery was initially scheduled for February 2002, pre-
operative testing revealed that plaintiff was suffering from three major blocked coronary arteries.
(Id. at 82). The spinal surgery was then postponed and heart surgery was performed instead in
February 2002. (Id. at 82-83). In June 2002, plaintiff’s cardiologist certified that plaintiff was
able to return to work. (Id. at 83).

In May 2002, Dr. Perin performed thoracic surgery on plaintiff at St. Luke’s Roosevelt
Hospital. (Id. at 84). The surgery relieved the pain in plaintiff’s thoracic section. (Id. at 85).
However, plaintiff still had pain in his lower back and weakness in his extremities. (Id. at 86).

Following the surgery, plaintiff remained in Dr. Perin’s care through 2002. (Id.) He also

"Plaintiff testified that he contacted his union representative at the LIRR who told him
that if he did not sign a waiver agreement, he would be fired and lose his pension. (12/9/03 Tr. at
77-78). As aresult of the waiver he signed, Rocco lost his medical benefits and was put on
retirement as of January 2003. (Id. at 79).

11
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continued to receive pain medication, phentanyl, through the thermalgesic patch. (Id. at 86-87,
92).

Based on the doctor’s examination and the progression of Mr. Rocco’s problems, Dr.
Perin sent him for a discongram which demonstrated concordant pain at the L-5 - S-1 level but
not at L-4 - L-5. (12/10/03 Tr. at 150-52). Dr. Perin then sent Mr. Rocco for a second opinion
from Dr. Lopez, another orthopedic spine surgeon. (Id. at 152; PL.’s Ex. 24). Dr. Lopez agreed
that limited fusion surgery of the lumbar spine “may help his symptoms.” (12/10/03 Tr. at 153;
Pl.’s Ex. 24). The surgery was performed on May 27, 2003, after which plaintiff remained in the
hospital for a week. (12/10/03 Tr. at 154; 12/9/03 Tr. at 91).

Plaintiff testified that gradually, he saw improvement following the fusion surgery.
(12/9/03 Tr. at 93). However, he continued to take muscle relaxers, Percocet for the pain, and
Valium for anxiety. (Id. at 94). Dr. Capobianco was aware that Dr. Perin had performed a
stabilization procedure on plaintiff’s lower vertebrae (12/11/03 Tr. at 154), but Dr. Capobianco
disagreed with the plaintiff’s view that the spinal surgery had been a success, opining that
plaintiff showed “[s]Jome minor improvement at best.” (Id. at 156-57). He was also aware that

plaintiff had had the lumbosacral surgery in May 2003. (Id. at 159).

B. The Experts’ Testimony

1) Plaintiff’s Witnesses

a) Dr. Capobianco

At trial, plaintiff’s treating physician from 1989 to the present, Dr. Capobianco, testified

that it was his opinion that the vertebral fractures and other back problems suffered by plaintiff

12
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were related to the August 26, 2000 forklift accident. (12/11/03 Tr. at 127, 164-165). He based
his opinion in part on what he understood to be plaintiff’s medical history and on plaintiff’s
representation that the forklift plaintiff had been driving had fallen through a metal plate, causing
plaintiff to injure his lower back. (Id. at 127-128).

When asked about prior complaints of back pain, Dr. Capobianco testified that in July
1994, plaintiff had complained of injuring his lower back while lifting a heavy object. (Id. at
128). At that time, he was diagnosed with back strain and prescribed rest only. (Id. at 129).
However, Dr. Capobianco was unaware of any other visits by plaintiff to doctors for a back
problem prior to the LIRR accident on August 26, 2000. (Id.) The doctor did not know that
plaintiff had strained his back approximately one month before the accident and had seen Dr.
Demaria. (Id.; Pl.’s Ex. 27). Dr. Demaria’s notes indicate that plaintiff was prescribed pain
medication for low back pain at that time. (Id. at 130).

When asked whether the fractures in plaintiff’s thoracic vertebrae were related to the
LIRR accident, Dr. Capobianco explained that although no fractures could be seen on the x-rays
taken immediately after the accident, this was probably because the fractures were nondisplaced.
(12/12/03 Tr. at 18-19). He did concede that he was not an orthopedic surgeon and he would
defer to their expertise. (Id. at 32). He agreed, however, that if plaintiff had fractured vertebrae,
he would not have been sent for physical therapy. (Id. at 7).

b) Dr. Noel Perin

Dr. Neel Perin also testified for plaintiff. Dr. Perin, a specialist in neurological surgery,

testified that he first saw Mr. Rocco on January 18, 2002, through a referral from a neurosurgeon

on Long Island, Dr. Michael Overby. (12/10/03 Tr. at 128, 131). According to the history

13
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provided by plaintiff to Dr. Perin, the doctor understood that Mr. Rocco’s forklift had fallen
several feet into a ditch. (Id. at 132-33). Plaintiff also told Dr. Perin that following the accident,
he had experienced severe pain in his lower and mid back, especially a girdling type pain around
his lower thoracic spine. (Id. at 132). Plaintiff told Dr. Perin that, at times, it felt like he was
having a heart attack. (Id.) Plaintiff also complained of shooting pains and weakness in his legs.
(Id.)

Dr. Perin testified that he had reviewed the plaintiff’s various medical records and
diagnostic films and that he was aware of the diagnosis of muscle strain, as well as evidence of
degenerative changes in plaintiff’s lumbar spine. (Id. at 133). The doctor conceded that the
degenerative changes are part of the aging process that everyone experiences. (Id. at 134). He
also noted a disk herniation at T-9-10 in the thoracic spine that he opined would have an affect
on the lower part of plaintiff’s body. (Id. at 135, 137-38). The doctor also differentiated the
herniated disk from the compression fractures at T-11, T-12 and L-1, explaining how a
compression fracture could occur. (Id. at 138). He testified that a compression fracture would
occur when there was axial, or straight-down, motion on the spine; he did not think these
fractures could have occurred when Mr. Rocco allegedly fell over backwards in October 2000.
(Id. at 138-39).

According to Dr. Perin, insofar as plaintiff’s upper thoracic spine was concerned, the pain
abated after the surgery as did the abdominal girdling pain. (Id. at 146). However, the pain in
Mr. Rocco’s lower back continued to worsen to the point that he became incapacitated. (Id.)
Plaintiff was sent for pain management, given cortizone and epidural injections, which worked

for a short period of time. (Id, at 146-47).

14
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The doctor testified that based on the MRIs, he noted discogenic changes in Mr. Rocco’s
lumbar spine which produced “segmental instability.” (Id. at 149). The doctor opined that “[i]t
was too rapid a course from . . . 2000 when he had no symptoms or very little back symptoms to
suddenly become progressed to the stage of being segmentally unstable” to be caused by aging
alone. (Id. at 150). He further opined that “[g]iven the history, I would think the accident was
very likely the cause of accelerated progression of his symptoms.” (Id.) He did concede,
however, that the thoracic fractures would not accelerate the process. (Id. at 151).

He testified that the thoracic fractures, thoracic problems, lumbar problems, spasms, and
weakness in plaintiff’s legs “were caused and accelerated by the injuries that {plaintiff] sustained
at the time of the accident because seventy-five percent or more of adults at some point in their
lives complain of back pain and it’s well-known so that he did not have the type of pain to the
degree that he had after the events of August 2000.” (Id. at 160). The doctor also testified that
he thought Mr. Rocco’s problems would be permanent. (Id. at 160-61).

On cross-examination, however, the doctor conceded that he never saw any of the x-rays
or films taken of plaintiff from August 2000, September 2000, October 2000, or any time in
2001; all Dr. Perin saw were films taken in 2002. (Id. at 163-64). He also indicated that he
never saw any of the reports showing that there were no herniated or bulging disks or fractures
prior to October 2000. (Id. at 185-86). He did concede, however, that plaintiff had suffered from

degenerative disk disease long before the August 26, 2000 incident. (Id. at 165-66).

¢) Dr. Philip Stone

Plaintiff also called his treating psychologist, Dr. Philip Stone, who opined that plaintiff

had suffered from post-traumatic stress disorder as a result of the accident. (12/11/03 Tr. at 9,
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13-14). Dr. Stone testified that he had seen and treated the plaintiff prior to the August 26, 2000
incident, beginning in 1994. (Id. at 4). At the time, Mr. Rocco was suffering from an obsessive
compulsive disorder, in which “[h]e needed to be in control of his own life . . . as well as at times
people who were very close to him.” (Id. at 5). According to the doctor, he saw Mr. Rocco on a
weekly basis from 1994 to 1996. (Id.) At that time, Mr. Rocco was taking Prozac, prescribed by
Dr. Franklin Laviola, another family physician, which is used to treat depression. (Id. at 6,
23)."* Dr. Stone testified that he stopped seeing Mr. Rocco in 1996, and while he was not
“cured,” “his phobic difficulty did diminish tremendously.” (Id. at 8). On cross-examination, the
doctor conceded that the fees for his services played a role in Mr. Rocco’s decision to stop
treating in 1996. (Id. at 26, 28).
Mr. Rocco resumed treatment with Dr. Stone in January 2001 after the LIRR accident.

(Id. at 9). The doctor diagnosed Mr. Rocco as having “post-traumatic stress disorder, which
mean[t] that [plaintiff] could not stop preoccupying himself about the accident.” (Id.) The
doctor testified that he was aware that Mr. Rocco was on a variety of medications and that he had
been a member of Alcoholics Anonymous, although plaintiff had been alcohol free for thirteen
years. (Id. at 10-11).

The doctor opined that the post-traumatic stress disorder was causally related to the LIRR
accident and that the depression plaintiff was suffering from “involved an extension and an

intensification of the depression that he had earlier.” (Id. at 14). The doctor also testified that

""The doctor’s testimony as to whether Dr. Laviola was a psychiatrist or a family
physician was unclear. (See id. at 42-45).

20On cross-examination, Dr. Stone conceded that Mr. Rocco was also taking Valium at
the time. (Id. at 22).

16
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plaintiff had “suicidal ideation” after the accident which was also something he had not suffered

from before. (Id.)

On cross-examination, the doctor admitted.that in reaching his diagnosis, he had accepted
what Mr. Rocco had told him at face value. (Id. at 39-40). He also conceded that he
remembered a conversation with someone from the LIRR but he did not immediately remember
that this person was calling because she had observed Mr. Rocco move differently and change his
gait when she turned away. (Id. at 56-61; see Def.’s Ex. N). He did recall her questioning

whether the doctor thought Mr. Rocco had any malingering tendencies, but the doctor testified

that he believed Mr. Rocco was an honest person. (Id. at 60).

2) Defendant’s Doctors

a) Dr. William A. Healy

Defendants presented the testimony of Dr. William A. Healy, an orthopedic surgeon, who
reviewed plaintiff’s medical records and examined Mr. Rocco on two occasions. (12/12/03 Tr. at
111, 113).” Dr. Healy testified that if plaintiff had sustained compression fractures of his T-11,
T-12, and L-1 vertebrae during the accident, he would not have been able to drive himself first to
the LIRR office and then home, because he would have had bleeding and “exquisite back pain,”
making it impossible to walk. (Id. at 121-22). He testified that based on his review of Dr.
Demaria’s records, the diagnosis made by Dr. Capobianco on the date of the accident was

essentially the same diagnosis as that made by Dr. Demaria several weeks before the accident, on

“Dr. Healy admitted that he had done work for the LIRR on prior occasions for fifteen to
twenty years. (Id. at 113, 151-52).

17
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July 31, 2000. (Id. at 117, 118-19). He also opined that Mr. Rocco’s complaints of back pain
radiating down the right leg suggested irritation of the sciatic nerve. (Id.)

According to Dr. Healy, the Hospital report from August 29, 2000 is critical because it
shows degenerative disk disease and no fractures. (Id. at 123-24; P1.’s Ex. 2). The September
15, 2000 MRI similarly shows no fractures of the cervical or lumbar spine. (12/12/03 Tr. at 128).
The doctor who prepared the MRI report indicated no evidence of disk hemiation or bulges, but
there were findings of arthritis and disk degeneration at L-5 - S-1. (Id. at 129).

Dr. Healy concluded, based on the x-ray studies, that the fractures were related to Mr.
Rocco’s fall at home in October 2000 as opposed to the accident of August 26, 2000. (Id. at 131-
32). He also testified that the forces that would have occurred during the August 26, 2000
accident were not consistent with causing compression fractures given the drop of only five to six
inches. (Id. at 136-37). He testified, “I don’t think that is sufficient force to cause three
compression fractures.” (Id. at 137).

Finally, Dr. Healy testified that from the records and his examination, he believed that
Mr. Rocco had a drug dependency. (Id. at 143)." In support of this opinion, he cited several
other doctors who had opined that plaintiff’s complaints were not consistent with his symptoms
(see, e.g., Def’s. Ex. B) and that he was malingering. (12/12/03 Tr. at 145). He also opined that

the two surgeries performed by Dr. Perin were unnecessary. (Id. at 149).

“Dr. Healy was also concerned about plaintiff’s visits to the emergency room for
Demerol, noting that if it happened once, he “would think the person was in a lot of pain.”
(12/12/03 Tr. at 130-31). He testified that if it happened more often, “I would begin to wonder
about [the person’s] affection for medication . ...” (Id. at 131).
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b) Dr. Michael Melamed

Dr. Michael Melamed, a psychiatrist hired by defendant, testified that he reviewed certain
of Mr, Rocco’s medical records, performed an examination of plaintiff, and had Dr. Richard
Vickers conduct a Minnesota Multiphasic Personality Inventory (“MMPI”) test of Mr. Rocco.
(12/15/03 Tr. at 22-23). During the examination, Mr. Rocco told Dr. Melamed that he had
“driven over a safety plate and the back wheels of the vehicle he drove fell into the hole.” (Id. at
26). Mr. Rocco also told the doctor that he “fractured [three of his vertebrae] and sustained
spinal cord damage.” (Id. at 26). When asked if he had any psychiatric problems prior to the
accident, Mr. Rocco told the doctor that he had seen Dr. Stone “for marital problems for one year
and everything worked out.” (Id. at 28).

Dr. Melamed diagnosed plaintiff as having “a reactive condition, emotional distress based
on the pain which was based on the injury,” but no post-traumatic stress disorder. (Id. at 33, 45).
He felt that there must be “a sufficient trauma” to qualify for such a diagnosis, but that nothing in
the documents or in Mr. Rocco’s account of the accident seemed to indicate that he had suffered
a trauma of sufficient magnitude to generate this disorder. (Id. at 45). He testified that it would
have to be very severe, involving a concern about death, loss of limb or “horrible trauma.” (Id. at
46-47).

After reviewing additional information, Dr. Melamed testified that he began to “suspect
that another diagnosis would also be warranted. . . .” (Id. at 39). The doctor “realized that [Mr.
Rocco’s] problems were long-standing” and they had been “severe and preexisting long before
the accident, probably beginning in early adolescence, [a] problem of a severe anxiety disorder,

obsessive compulsive features, other phobial,] associated physical problems pertaining to anxiety
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disorders as well as significant personality traits.” (Id. at 39-40). The doctor explained that
people with the types of problems he thought Mr. Rocco had *“would tend to subconsciously
exaggerate pain or use it as a license to become imperfect . .. . The focus becomes the pain and
the disability.” (Id. at 41). He also testified that plaintiff had developed “quite an affinity for
medication, certainly narcotics and psychotropics such as Prozac.” (Id. at 48). Given Mr.
Rocco’s history of affinity to alcohol, the doctor testified that this may be a sign of dependency
and “an addictive personality.” (Id. at 49).

Dr. Melamed testified as well regarding the findings of Dr. Vickers, who administered the
MMPI test. Dr. Vicker’s diagnosis was dysthymia, which is a low grade depressive disorder, as
well as adjustment disorder with mixed anxiety and depressed mood. (Id. at 60-61). Dr. Vickers
found that plaintiff had suffered from anxiety and depression throughout his life and that he
overstated or exaggerated subjective components of problems. (Id. at 58). He also opined that
plaintiff suffered from hypochondriasis and conversion hysteria which leads one to experience
symptoms stronger than other people. (Id. at 58). Dr. Vickers did not, however, find Mr. Rocco

suffering from a major depressive disorder. (Id. at 59-60).

DISCUSSION
Plaintiff moves to set aside the jury’s verdict in favor of the LIRR and order a new trial
on the grounds that the facts adduced at trial clearly established that the plaintiff suffered injury

as a result of the forklift accident.
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A. Motion for a New Trial - Standards

Rule 59(a) of the Federal Rules of Civil Procedure provides that a court may grant a new
trial “in an action in which there has been a trial by jury, for any of the reasons for which new
trials have heretofore been granted in actions at law in courts of the United States.” Fed. R. Civ.
P. 59(2)(1)."® The Second Circuit has held that “[a] grant of a new trial on the ground that the
verdict was against the weight of the evidence is appropriate ‘if the jury has reached a seriously

erroneous result or . . . the verdict is a miscarriage of justice.”” Farrior v. Waterford Bd. of Educ.,

277 F.3d 633, 634 (2d Cir.) (quoting DLC Mgmt. Corp. v. Town of Hyde Park, 163 F.3d 124,

133 (2d Cir. 1998)), cert. denied, 536 U.S. 958 (2002). Unlike a motion for judgment
notwithstanding the verdict, the Court, in determining if the jury’s verdict is so “seriously

erroneous” as to merit a new trial, “‘need not view [the evidence] in the light most favorable to

the verdict winner,”” Farrior v. Waterford Bd. of Educ., 277 F.3d at 634-35 (quoting DLC Mgmt.

“Although plaintiff cites case law relevant to a motion for judgment notwithstanding the
verdict, pursuant to Rule 50(a)(1) of the Federal Rules of Civil Procedure, (see Plaintiff’s
Memorandum of Law, filed January 29, 2004 (“P1.’s Mem.”) at 6-7), it appears that what plaintiff
is actually seeking is an order setting aside the jury’s verdict and ordering a new trial. (Id, at 9);
see Cruz v. Local Union No. 3 of Int’] Bhd. of Elec. Workers, 34 F.3d 1148, 1154 (2d Cir. 1994).
Under Rule 50(a)(1), judgment notwithstanding the verdict should be granted only when *“‘(1)
there is such a complete absence of evidence supporting the verdict that the jury’s findings could
only have been the result of sheer surmise and conjecture, or (2) there is such an overwhelming
amount of evidence in favor of the movant that reasonable and fair minded [persons] could not
arrive at a verdict against [the moving party].”” Id. at 1154 (quoting Bauer v. Raymark Indus.,
Inc., 849 F.2d 790, 792 (2d Cir. 1988) (quoting Mallis v. Bankers Trust Co., 717 F.2d 683, 688-
89 (2d Cir. 1983)); accord Williams v. County of Westchester, 171 F.3d 98, 101 (2d Cir. 1999},
Thus, the Court must view the evidence in the light most favorable to the nonmoving party and
must deny the motion unless “‘the evidence is such that, without weighing the credibility of the
witnesses or otherwise considering the weight of the evidence, there can be but one conclusion as
to the verdict that reasonable [persons] could have reached.”” Cruz v. Local Union No. 3 of Int’]
Bhd. of Elec. Workers, 34 F.3d at 1154-55 (quoting Simblest v. Maynard, 427 F.2d 1, 4 (2d Cir.
1970)). Since the standard for evaluating a Rule 50(a){1) motion is more stringent, this Court has
considered plaintiff’s motion as one for a new trial pursuant to Rule 59.
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Corp. v. Town of Hyde Park, 163 FF.3d at 134), but is free to weigh the evidence and the

credibility of the witnesses. United States v. Landau, 155 F.3d 93, 104 (2d Cir. 1998), cert.

denied, 526 U.S. 1130 (1999). On the other hand, the “‘jury’s verdict . . . should rarely be

disturbed,”” Farrior v. Waterford Bd. of Ed., 277 F.3d at 635 (citations omitted), and a new trial

granted only when the court is “‘convinced that the jury has reached a seriously erroneous result
or the verdict 1s a miscarriage of justice.”” Bauer v. Raymark Indus.. Inc., 849 F.2d 790, 792 (2d

Cir. 1988) (quoting Katara v. D.E. Jones Commodities, Inc., 835 F.2d 966, 970 (2d Cir. 1987)).

Thus, in considering plaintiff’s motion for a new trial under Rule 59 of the Federal Rules
of Civil Procedure, the Court must determine whether the jury’s verdict is against the weight of

the evidence. See Byrd v. Blue Ridge Rural Elec. Coop., Inc., 356 U.S. 525, 540 (1958),

overruled on other grounds, Hanna v. Plumer, 380 U.S. 460 (19653).

B. Application

Plaintiff argues that in order to succeed at trial all that he was required to demonstrate
was that he sustained an injury during the August 26, 2000 accident. (Pl.’s Mem. at 8)." He
contends that the evidence clearly showed that immediately after the forklift incident, he “was in
obvious distress” and immediately sought medical attention. (Id. at 7-8). Plaintiff argues that the
initial examination showed tenderness on palpation of his lower thoracic and lumbar vertebral
areas. (Id. at 7). Plaintiff contends that Dr. Capobianco, who saw him only a few hours after the

accident, found plaintiff to be suffering from paralumbarsacral spasm and tenderness. (Id. at 4).

"“Citations to “Pl.’s Mem.” refer to the Plaintiff’s Memorandum of Law, filed January 29,
2004.

22




Case 1:01-cv-00594-CLP  Document 45  Filed 01/23/2006 Page 23 of 32

It is undisputed that plaintiff was prescribed muscle relaxers as well as pain and anti-
inflammatory medication, and was sent for a course of physical therapy. (Id. at 7).

Plaintiff contends that the evidence adduced at trial demonstrated that he suffered
thoracic vertebral fractures in October 2000 and that “the only likely mechanism for plaintiff’s
injuries was the type he was subjected to on August 26, 2000, and no other.” (Id. at 7). Plaintiff
also contends that it is “undisputed that plaintiff sustained psychiatric injury directly referable to
the August 26, 2000 accident and its sequella.” (Id. at 8). According to plaintiff, “plaintiff’s
medical experts and defendant’s medical experts both testified that at least some of plaintiff’s
physical, and, indeed, subsequent psychiatric{] findings could be traced to the August 26, 2000
accident.” (Id.) Plaintiff argues that this “fact is not undermined by [the] experts’ disagreement
about the extent to which the accident caused the injuries.” (Id.) Accordingly, plaintiff argues
that because “‘there {is] no fair interpretation of the evidence supporting a verdict for the

defendant™ (id. (quoting Darrow v. Lavancha, 564 N.Y.S.2d 861 (1991)), the verdict should be

set aside and a new trial ordered.

Plaintiff’s recitation of the facts ignores several important issues that the jury could have
considered in reaching its verdict. During the course of cross-examination, plaintiff was asked
about prior injuries to his back. He testified that “it could be possible” that in 1986, he went to
Glen Cove Hospital where lumbosacral x-rays were taken because he “was always very active”
and had pain from the gym or from playing touch or tackle football. (12/9/03 Tr. at 109). He
admitted that in 1994 he had seen Dr. Sanesi, his family physician at that time, complaining
about injury to his lower back, explaining that it was possibly from lifting weights, playing

football, running, or “tree trimming.” (Id. at 110).
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He gave inconsistent testimony about his visit to Dr. Demaria several weeks prior to the
accident at the LIRR. On direct examination, plaintiff did not mention that he had seen Dr.
Demaria several weeks prior to the LIRR accident. On cross-examination, he did admit that
three weeks to a month prior to the LIRR accident of August 26, 2000, he had “pulled a muscile”
in his back and sought treatment from Dr. Demaria. (Id. at 108-09, 129-30). However,
plaintiff’s account of the reason for the visit was contradicted by Dr. Demaria’s notes, which
reflect a diagnosis of a “possible herniated disk” on July 31, 2000, only three weeks before the
August 26, 2000 forklift accident. (12/11/03 Tr. at 183; P1.’s Ex. 27). Plaintiff’s testimony was
also unclear as to exactly how he had injured his back causing him to consult with Dr. Demaria.
Initially at trial, plaintiff testified that he saw Dr. Demaria because he had hurt his back
“bouncing over rails,” presumably at work. (Tr. at 130). This testimony was consistent with Dr.
Demaria’s notes for the July 31, 2000 visit which indicate “complains low back pain brought on

by activity to back during work.” (P1.’s Ex. 27; see also 12/11/03 Tr. at 182-83).

However, during his deposition prior to trial, plaintiff testified that he had gone to see Dr.
Demaria when he had injured his back *“‘playing softball and I slid.”” (12/9/03 Tr. at 130).
When asked about his deposition testimony at trial, plaintiff did not recall giving that answer,
explaining that he was “too busy” that summer to play softball. (Id. at 128). He later
contradicted that testimony by stating that he “always played softball.” (Id. at 131). He then
testified that his memory had been refreshed and he recalled playing in a charity softball
tournament and that he saw Dr. Demaria after sliding into base. (Id. at 132-33).

Although plaintiff testified that he had only suffered a “pulled muscle” in July, Dr.

Demaria’s notes indicate a much more serious condition. Dr. Demaria’s notes indicate that he
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performed a straight leg raising test that was found to be positive, and that plaintiff was
complaining of lower back pain radiating down his right leg. (Id. at 116-17). Mr. Rocco,
however, denied that Dr. Demaria had examined him on that occasion, claiming that the doctor
was just a “friend of the famuly.” (12/9/03 Tr. at 134). The doctor noted as his impression at the
time, “questionable disk.” (12/11/03 Tr. at 183). The treatment plaintiff received from Dr,
Demaria on July 31, 2000 included Vioxx, as well as a strong narcotic medication, Oxycodone,
with APAP or Percocet, as shown on a CVS Pharmacist’s Statement. (Def.’s Ex. D, Part 2). On
cross-examination, Mr. Rocco admitted that Dr. Demaria had told him he might have a herniated
disk and that the doctor prescribed Vioxx and Oxycodone, a narcotic painkiller for him at the

time. (12/9/03 Tr. at 135; see also Def.’s Ex. D, Part 2). The doctor also advised him to stay out

of work. (12/9/03 Tr. at 130, 136-37).

Regardless of the cause of the injury in July 2000, it is undisputed that plaintiff never told
Dr. Capobianco about this earlier incident. (12/11/03 Tr. at 180). Dr. Capobianco’s notes
indicate that as part of the history given to him by plaintiff, plaintiff indicated that while he had
had back problems years ago, he had not had any problems recently. (Id.) According to Dr.
Capobianco, he only learned of plaintiff’s earlier back injury when he received Dr. Demaria’s
chart in 2003. (Id. at 180-81).

Plaintiff also failed to tell Ms. Colasanti, the LIRR’s physician’s assistant whom he had
seen on the day of the accident, that he had suffered a back injury three weeks earlier. Ms.

Colasanti’s notes indicate that when plaintiff initially saw her immediately after the accident, Mr.

25




Case 1:01-cv-00594-CLP  Document 45  Filed 01/23/2006 Page 26 of 32

Rocco denied any history of prior low back or neck injury. (12/15/03 Tr. at 5)."7 Her notes also
indicate that plaintiff was not on any medication at the time (Def.’s Ex. D, Part 1) —a
representation later shown to be inaccurate as well.'* Ms. Colasanti’s notes indicate that Mr.
Rocco called her the day after the accident to tell her that he had forgotten that he had injured his
back a few weeks earlier while doing yard work. (12/15/03 Tr. at 5; Def.’s Ex. D, Part 1). This
version of the events leading to the visit with Dr. Demaria was not only inconsistent with
plaintiff’s statement to Dr. Demaria but with his trial testimony as well. Plaintiff, when
questioned, could not recall making that phone call to Ms. Colasanti, but he conceded that it was
possible. (12/9/03 Tr. at 139).

Thus, although originally denying any back injury or back pain prior to the August 26,
2000 accident, plaintiff’s medical history indicated that he had experienced problems with his
back before. His medical history indicated that there was at least one recent incident that caused
him to seek treatment from Dr. Demaria on July 31, 2000, and possibly as many as three
incidents: (1) sliding into base while playing softball; (2) doing yard work; or (3) bouncing over
the rails at work.

The jury also could have considered the discrepancies in the statements plaintiff made
with respect to a seat belt. According to Dr. Capobianco, plaintiff told the doctor that he was

wearing a belt or some sort of restraining device at the time of the accident. (12/11/03 Tr. at 179;

'"Ms. Colasanti’s note reads: “Denies h/o prior LB or neck injury.” (Def.’s Ex. D, Part
1),

"®At the time, plaintiff was on various medications, including the medications prescribed
by Dr. Demaria. (See 12/9/03 Tr. at 135). In addition, Dr. Capobianco testified that plaintiff
suffered from a long-term history of anxiety for which he had been prescribed Prozac and
Valium. (12/11/03 Tr. at 130-32).
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12/12/03 Tr. at 3-4). He also told the doctor that “the entire machine fell a few feet into a hole or
into a depression. . . .” (12/12/03 Tr. at 3). This information was reflected in Dr. Capobianco’s
notes, and the doctor confirmed during his testimony that this was information he received from
plaintiff. (12/11/03 Tr. at 179; 12/12/03 Tr. at 3-4)." However, during the trial, plaintiff’s
testimony was inconsistent. First, he testified he was wearing a seatbelt, and then he denied that
the forklift he was driving that day even had a seatbelt. (12/9/03 Tr. at 149). When shown Dr.
Capobianco’s notes, plaintiff first stated, “He’s telling me to wear a belt for my lower lumbar.
He is not talking about the forklift.” (Id. at 151). Plaintiff next testified that “I don’t know what
he was talking about. . . . I think he just assumed that [I was wearing a seat belt).” (Id. at 152).
There were other discrepancies in plaintiff’s testimony that could have caused the jury to
question his credibility. Not only were there discrepancies in plaintiff’s testimony about his prior
injuries and the issue of the seatbelt, but his testimony regarding the incident of October 19, 2000
was equally unclear. Initially, plaintiff testified at trial that he was lying on his rug in his living
room with the T.E.N.S. machine on when he realized that he was unable to get up off the floor.
(12/9/03 Tr. at 38). His story to the staff at the emergency room was that he had fallen, landing
on his back and striking his head. (Pl.’s Ex. 6). Although initially on cross-examination,
plaintiff maintained his story that he suffered these injuries while lying on the floor (12/9/03 Tr.
at 182), when confronted with the hospital record, plaintiff altered his account and agreed that he

had fallen. (Id. at 181-83).

""This was not the only instance in which something plaintiff told Dr. Capobianco later
turmed out to be untrue. Specifically, the day after the MRIs were taken on September 15, 2000,
plaintiff told Dr. Capobianco that the MRI showed a herniated lumbosacral disk. (Id. at 39). The
doctor, who had not received the radiologist’s report at the time of plaintiff’s visit, testified that
in fact the MRI was negative. (Id.)
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This discrepancy is an important one because as a result of the October 19, 2000 incident,
x-rays were taken that showed three fractures in the thoracic spine. (See id. at 185). These
fractures were not present in the x-rays taken shortly after the LIRR incident on August 29, 2000.
(See P1.’s Ex. 2). Although the plaintiff attempted to persuade the jury that the LIRR incident
was a factor in causing these thoracic fractures, the jury, based on the experts’ testimony, could
reasonably have concluded otherwise. Both Dr. Perin, plaintiff’s surgeon, and defendant’s
expert, Dr. Healy, testified that if those fractures had been caused by the LIRR incident, the
fractures would have appeared on the August 29, 2000 x-rays. (12/10/03 Tr. at 185, 188;
12/12/03 Tr. at 131-32, 139).?°

Moreover, both doctors testified that a significant axial or vertical drop would have been
required to produce fractures of this nature. (12/10/03 Tr. at 181-82; 12/12/03 Tr. at 134-39).

Dr. Healy testified that had the plaintiff suffered these fractures in August, it is unlikely that he
would have been able to walk, to drive or to participate in physical therapy. (12/12/03 Tr. at 121-
22,127, 132). The jury could have determined, as Dr. Healy testified, that given the five-inch
drop of one wheel of the forklift into the hole (see id. at 136-139), and plaintiff’s description of
the motion of his head forward and backward (12/9/03 Tr. at 9-10), it was unlikely that the minor
drop of the forklift had caused these fracture injuries. If the jury chose not to credit plaintiff’s
testimony at trial, but believed the report of the October fall as reflected in the Hospital record,

the jury could have concluded that the fractures were caused by a separate, unrelated incident on

“Only Dr. Capobianco suggested that the fractures may have been “not displaced” and
thus not appear on the initial x-rays. (12/12/03 Tr. at 18-19). However, he conceded that he was
not an expert in this area and would defer to the opinions of others who were experts in this area.
(Id. at 32).
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October 19, 2000. As Dr. Perin testified, a person falling and landing on his buttocks could
cause a compression fracture. (12/10/03 Tr. at 183).

Thus, the jury could, based on the evidence, have believed that the thoracic fractures were
not caused by the accident at the LIRR.

In addition to the evidence that plaintiff had suffered from previous injuries to his back,
the jury could also have considered the objective tests which evidenced a pre-existing
degenerative condition in Mr. Rocco’s spine. Specifically, the x-rays taken on August 29, 2000,
three days after the accident, show disk space narrowing, which all the experts agreed was caused
by degenerative disk disease, a long-standing condition that was not caused by the accident. (See
12/10/03 Tr. at 165-66; 12/12/03 Tr. at 31, 114-15, 124-25). Similarly, the MRIs taken on
September 15, 2000, confirmed the presence of degenerative disk disease not caused by the
accident. (Def.’s Ex. Q). Dr. Leone, the spinal specialist, whom plaintiff consulted in mid-
September 2000, diagnosed plaintiff with cervical/lumbar degenerative disk disease. (12/9/03
Tr. at 27-28; 12/12/03 Tr. at 34-35, 50-51; Def.’s Ex. R).

Dr. Healy, who not only reviewed these reports, but examined the x-rays and MRIs, as
well as the CT scans, testified that not only were the thoracic fractures not present until the
October 2000 x-rays, but there was also no objective evidence of bulging or herniated disks
present until 2001 when Mr. Rocco was again admitted to the Hospital, Based on all of this
information, the jury could have concluded that plaintiff was suffering from ongoing
degenerative disk disease, unrelated to his August 26, 2000 forklift incident, which was causing

plaintiff’s pain.
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The jury could also have concluded that the various falls that plaintiff sustained after the
October 2000 incident were also unrelated to the LIRR accident, and perhaps related to his heart
condition, as defendant argued. Specifically, plaintiff fell six times between October 19, 2000
and November 1, 2001, and was taken to the Hospital on each occasion.” After it was
discovered that plaintiff needed triple bypass heart surgery and the surgery was performed, there
is no record of additional falls by plaintiff. Although plaintiff argued that the falls were related to
weakness in plaintiff’s leg as a result of the LIRR accident, the jury could have chosen to believe
Dr. Healy, who testified there was no correlation between the LIRR incident and the falls.

The jury could have concluded as well that the psychological injuries claimed by plaintiff
were not causally related to the LIRR incident. First, the jury could have credited Dr. Melamed’s
testimony that the nature of the LIRR accident itself was not sufficiently traumatic to warrant Dr,
Stone’s diagnosis of post-traumatic stress disorder. Furthermore, the jury could have concluded,
based on plaintiff’s acknowledged history of long-term psychological problems and treatment,
that he was simply suffering from long-standing pre-existing psychological problems for which
Dr. Stone clearly testified he had not been cured after his last visit in 1996. Although both Dr.
Melamed and Dr. Vicker found plaintiff to be suffering from a “pain disorder,” these psychiatric
experts did not and were not competent to testify as to what caused that pain.

In summary, the jury was charged that in order to award damages, they had to find “by a
preponderance of the evidence that the Railroad’s negligence played a part, even the slightest, in

bringing about plaintiff’s injuries.” (12/16/03 Tr. at 87). The issue of causation was hotly

*'The records demonstrate that in addition to his fall on October 19, 2000, plaintiff fell on
January 30, 2001, June 14, 2001, September 29, 2001, October 28, 2001 and November 1, 2001.
(P1.’s Exs. 7, 13, 15, 16, 17).
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contested. Having thoroughly reviewed all the evidence in the case, this Court cannot say that
the jury’s verdict was seriously erroneous or a miscarriage of justice. Even considering the
evidence in the light most favorable to plaintiff, the jury’s verdict was not against the weight of
the credible evidence.

The Court finds that the jury could reasonably have concluded that plaintiff suffered from
degenerative disk disease and that prior to the LIRR incident, he had injured his back in July
2000, aggravating that degenerative condition and causing him sufficient pain that required his
visit to Dr, Demaria and a prescription of Oxycodone and Vioxx. Certainly, the experts agreed
that degeneration was present and was not caused by the accident. The jury could have chosen to
credit the testimony of defendants’ experts that plaintiff’s injuries were not caused by the
accident. Based on the evidence, the jury may very well have concluded that the minimal drop of
one wheel of the hi-lo only five to six inches would not have had sufficient force or impact to
cause any injury to plaintiff. The evidence was more than substantial to support a conclusion that
plaintiff’s alleged injuries and pain were all preexisting due to the degenerative disk disease and
the incident that caused plaintiff to consult with Dr. Demaria in July 2000.

Moreover, in assessing plaintiff’s credibility, the jury could have considered the fact that
the plaintiff did not reveal the prior incident to either Dr. Capobianco or to the LIRR. They also
could have considered his complaints of pain which seemed to be disproportionate to his
objective symptoms as well as his frequent visits to the Hospital for narcotics. Finally, as noted
above, the numerous inconsistencies in plaintiff’s testimony may have influenced the jury’s

determination here.
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In sum, the jury had sufficient evidence to discount plaintiff’s version of events and to
conclude that plaintiff was not injured as a result of the LIRR incident. Having heard the trial
testimony and observed the demeanor of the witnesses, and recognizing that the jury’s
determination “should rarely be disturbed,” Farrigr v. Waterford Bd. of Ed., 277 F.3d at 633, this
Court concludes that the jury’s verdict was neither a “seriously erroneous result,” nor did it result

in a miscarriage of justice. Bauer v. Raymark Indus., Inc., 849 F.2d at 792.

Accordingly, for the reasons stated above, this Court denies plaintiff’s motion for a new
trial.

The Clerk is directed to mail copies of this Order to the parties.

SO ORDERED.

Dated: Brooklyn, New York
January 2d, 2006

Cheryl L. gfuak
United States Magistrate Judge
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NOTICE: THIS IS AN UNPUBLISHED OPIN-

ION.

(The Court’s decision is referenced in a “Table of
Decisions Without Reported Opinions” appearing
in the Federal Reporter. See Federal Rule of Appel-
late Procedure 32.1 and this court's local Rule
32.1.1. for rules regarding the citation of unpub-
lished opinions.)

United States Court of Appeals, Second Circuit.
Ferdinando CALABRESE, Plaintiff-Appellant,
v

LONG ISLAND RAILR'OAD COMPANY, De-
fendant-Appellee.

No. 00-7259.
Dec. 14, 2000.

Appeal from the United States District Court for the
Southern District of New York, Stanton, J.

Michael Flynn, Esq., Elkind, Flynn & Maurer,
Garden City, NY, for appellant.

William J. Blumenschein, Esq., Jamaica, NY, for
appellee.

Present WALKER, Chief Judge, POOLER, Circuit
Judge, and HALL, F*District Judge.

FN* The Honorable Janet C. Hall, of the
United States District Court for the District
of Connecticut, sitting by designation.

SUMMARY ORDER
*1 UPON DUE CONSIDERATION, IT IS
HEREBY ORDERED, ADJUDGED AND DE-
CREED that the judgment of said district court be
and it hereby is AFFIRMED.

Plaintiff-appellant Ferdinando Calabrese ap-
peals from an April 14, 2000 order of the district

court, after a jury verdict for defendant-appellee
Long Island Railroad Company (“LIRR”), denying
Calabrese's motions for judgment as a matter of law
and for a new trial.

Sometime after 8:00 AM on March 22, 1998,
Calabrese was injured when he fell in the snow
between his parked car and an entrance to defend-
ant's Hillside Maintenance Facility, where he was
an employee. Several inches of snow had fallen
since the previous evening.

On June 8, 1999, Calabrese brought suit under
the Federal Employer's Liability Act (FELA), 45
US.C. § 51, alleging that LIRR had negligently
failed to remove snow from the area in which he
fell. The case proceeded to a jury trial, and after the
close of the evidence, Calabrese moved for judg-
ment as a matter of law pursuant to Fed.R.Civ.P.
50(a). The district court denied the motion, and the
jury rendered a defendant's verdict. Calabrese then
renewed his motion, paired with a motion for new
trial under Fed.R.Civ.P. 59. The district court
denied both in an April 14, 2000 memorandum en-
dorsement. Calabrese appealed the order, and we
now affirm.

To award judgment as a matter of law, a court
must be convinced that

(1) there is such a complete absence of evidence
supporting the verdict that the jury's findings
could only have been the result of sheer surmise
and conjecture, or (2) there is such an over-
whelming amount of evidence in favor of the
movant that reasonable and fair minded [persons]
could not arrive at a verdict against [it].

Galdieri-Ambrosini v. National Realty & Dev.
Corp., 136 F.3d 276, 289 (2d Cir.1998) (alteration
in original) (internal quotation marks omitted). The
district court must draw all reasonable inferences
for the nonmovant and avoid assessing the credibil-
ity of witnesses or weighing the evidence. See id.
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We apply the same standard on appeal. See id.

Calabrese did not meet the standard for judg-
ment as a matter of law; the evidence was not so
lopsided that a rational jury could find only in his
favor. The jury was faced with conflicting evidence
about the location of Calabrese's accident, snow
conditions at the time of the accident, and LIRR's
practice of clearing snow. To grant Calabrese's mo-
tion, then, the district court would have had to
weigh the evidence and consider the credibility of
conflicting witnesses, which it was not permitted to
do. See id. at 289.

A district court should not order a new trial un-
less convinced that the jury reached a “seriously er-
roneous result or ... the verdict is a miscarriage of
justice.” Atkins v. New York Ciry, 143 F.3d 100,
102 (2d Cir.1998) (internal quotation marks omit-
ted). We generally review a refusal to grant a new
trial for abuse of discretion, see id, but we cannot
review a district court's ruling insofar as it rejects a
movant's contention that the verdict was against the
weight of the evidence. See Lightfoor v. Union
Carbide Corp., 110 F.3d 898, 910 (2d Cir.1997).

*2 Because Calabrese's motion for new trial
rested on his view that the verdict was against the
weight of the evidence, we have no power to review
the district court's denial of that motion.

We find the remainder of Calabrese's claims to
be without merit.

Accordingly, the judgment of the district court
is hereby AFFIRMED.
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C
Supreme Court, Appellate Division, Second De-
partment, New York,
Dwight GAMBRAL, appellant,
V.
LONG ISLAND RAIL ROAD, respondent.

April 5,2004.

DiNardo Metschl & Dwyer, P.C., Buffalo, N.Y.
(Rachel A. Roth of counsel), for appellant.

Mary Jennings Mahon, Jamaica, N.Y. (William J.
Blumenschein of counsel), for respondent.

*386 In an action to recover damages for per-
sonal injuries, the plaintiff appeals from a judgment
of the Supreme Court, Queens County (Price, I.),
entered February 26, 2003, which, upon the grant-
ing of the defendant's motion pursuant to CPLR
4401 for judgment as a matter of law, made at the
close of the plaintiff's case, dismissed the com-
plaint.

ORDERED that the judgment is affirmed, with
costs.

The plaintiff allegedly was injured when he
slipped and fell in a stairwell at his workplace. He
commenced this action against the defendant, his
employer, pursuant to the Federal Employers' Liab-
ility Act (see 45 USC § 51 et seq.; hereinafter
FELA). At the trial on the issue of liability, the
plaintiff testified that he observed debris on the
stairwell before the accident, and that employees of
the defendant had almost exclusive access to the
building were the accident occurred.

Under FELA, employers are liable for the neg-
ligence of their employees only if the employee
whose conduct caused the injury was acting within
the scope of his or her employment (see Gallose v.
Long Island R.R. Co., 878 F.2d 80, 83). Contrary to
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the plaintiff's contention, the evidence adduced at
trial did not establish that the allegedly hazardous
condition was created by an agent or employee of
the defendant acting within the scope of his or her
agency or employment (see *387Gallose v. Long
Island R.R. Co., supra ). Thus, viewing the evid-
ence in the light most favorable to the plaintiff,
there was no rational process by which the jury
could have found in his favor and against the de-
fendant (see Szczerbiak v. Pilat, 90 N.Y.2d 553,
556, 664 N.Y.S.2d 252, 686 N.E.2d 1346; Smith v,
Hercules Constr. Corp., 274 A.D.2d 467, 468, 711
N.Y.S.2d 453).

The plaintiff's remaining contentions are
without merit.
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