Update Deep-Sea Law To Spur US Mining Projects
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The Biden administration and legislators have recently voiced their
concerns that failure to address China's grip on the global supply chain for
minerals — including rare earth elements, which are critical to U.S.
national security and our way of life — could be dangerous to the U.S.[1]

Numerous thought leaders have proposed solutions to the U.S.'s rare
earths supply chain problem. The most recent solutions offered, however,
do not include a plan to extract the vast abundance of rare earth
elements and other natural resources under the high seas that lie beyond
any nation's jurisdiction.
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The deep seabed — which a 2018 National Geographic article described as "closer than the

moon, yet less well-mapped than Mars"[2] — is the final vast earthly frontier of exploration,
mining, production and development of rare earth minerals, as well as hydrocarbons like oil
and gas, and other natural resources.

Trillions of dollars' worth of unmined rare earth minerals and other natural resources are on
and underneath the deep seabed in the high seas.[3] Mining the seabed for these critical
natural resources is crucial to immediate and long-term U.S. economic and energy
independence and national security.

China, which to date has the most deep-sea exploration contracts with the International
Seabed Authority, or ISA, dominates the rare earth minerals market. The Wall Street
Journal recently reported that China is in the process of merging assets from various state-
owned firms to create one of the world's largest rare earths companies.[4]

The U.S. government, on the other hand, is sitting idle.[5] Neither private U.S. investors
nor exploration and production companies are highly active in the deep-sea mining industry.
Current U.S. deep-seabed mining law is just too antiquated and inadequate to provide U.S.
investors and companies assurance and a well-developed legal framework to mine the deep
sea.

This article highlights and analyzes current international and U.S. deep-sea mining law, and
suggests paths forward.

1982 U.N. Convention on the Law of the Sea

The areas of the high seas that fall outside of any nation's jurisdiction — including the deep
seabed and its natural resources — are considered by many across the globe as the
common heritage of mankind, to be shared communally and not exploited and owned by
any one sovereign nation.

This principle was codified as Article 136 of the 1982 United Nations Convention on the Law
of the Sea, or UNCLOS.[6] UNCLOS and the ISA — the regulatory body created by UNCLOS
— provide a regime to mine the deep seabed lying beyond national jurisdiction.

Article 133 of UNCLOS broadly authorizes the exploration and production of resources
underlying the high seas, including "all solid, liquid or gaseous mineral resources in situ in
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the Area at or beneath the seabed, including polymetallic nodules."[7] This allows for
mining and extracting not only rare earth elements, but also hydrocarbons.

U.S.'s Antiquated and Inadequate 1980 Deep Seabed Hard Mineral Resources Act

The U.S. participated in the development and negotiation of UNCLOS, and signed it, but has
not ratified it.[8] UNCLOS was signed in 1982 and went into effect on Nov. 16, 1994.

In 1980, prior to UNCLOS's signing and effective date, the U.S. enacted the Deep Seabed
Hard Mineral Resources Act, or DSHMRA.[9] The U.S intended DSHMRA to merely serve as
gap legislation until the U.S. acceded to UNCLOS or another international treaty governing
mining the deep seabed.[10]

Now, over 40 years after DSHMRA was promulgated, the U.S. has yet to accede to an
international regime governing deep-seabed mining. This leaves U.S. investors and mining
companies in legal limbo. DSHMRA is out of date, and does not provide U.S. investors and
mining companies enough comfort and certainty to proceed with capital-intensive
exploration and mining of the deep seabed.[11]

One problem with DSHMRA is that it does not provide U.S.-based investors and mining
companies a secure framework for resolving disputes between U.S. parties and parties
proceeding under UNCLOS. The ISA regulates operations and disputes under UNCLOS, for
those parties with contracts with UNCLOS.

DSHMRA, in contrast to UNCLOS, does not appear to authorize mining hydrocarbons,
including valuable potential energy sources such as methane hydrate. The U.S. law only
allows for the mining of "hard mineral resources," i.e., "any deposit or accretion on, or just
below, the surface of the deep seabed of nodules which include one or more minerals, at
least one of which contains manganese, nickel, cobalt, or copper."[12]

By definition, hydrocarbons, like valuable icy methane hydrates,[13] rare earth elements
and other natural resources not on or just below a seabed of metallic nodules, are excluded
as minable under DSHMRA.

The exclusion of the mining of hydrocarbons under DSHMRA is understandable. At the time
DSHMRA became law, manganese nodules were the primary known valuable mineral
resource on the surface of the seabed. Methane hydrates and other natural resources were
later discovered thanks to technological advances that now enable exploration of the
seafloor.[14]

Additionally, though DSHMRA allows for private exploration and commercial recovery of
hard mineral resources of the deep seabed, the law states that the resources of the deep
seabed are the common heritage of mankind — a global commons.[15]

This creates an incongruence between the U.S.'s stated policy position on mining and
ownership rights with respect to resources underlying the high seas and the nation's current
position on mining and ownership of space resources, which are governed by the
Commercial Space Launch Competitiveness Act.[16]

Space resources, particularly asteroids, hold mineral wealth valued into the quintillions of
dollars.[17] The in situ natural resources in outer space — like the natural resources on and
under the deep seabed — fall outside of any sovereign's jurisdiction.



However, the Commercial Space Launch Competitiveness Act, unlike UNCLOS and DSHMRA,
expressly allows broad and mostly unfettered commercial recovery, private ownership and
use of space resources. Further, to buttress the U.S. position on private recovery and
ownership of space resources, in April 2020, via executive order, the U.S. explicitly rejected
the notion that outer space and its resources are the common heritage of mankind.[18]

The U.S. has thrown its weight behind private U.S. entities' ability to mine for resources in
outer space. In contrast, the U.S. has ignored and failed to prioritize deep-sea mining. With
the enactment and implementation of the Commercial Space Launch Competitiveness Act,
there is incongruence between U.S. law and policy on outer space mining and deep-sea
mining.

Possible Paths Forward

Considering the foregoing, Congress should consider amending DSHMRA to, among other
things, broaden the definition of mineral resources to include a wide swath of minerals and
other natural resources, including all rare earth minerals and hydrocarbons, even if those
natural resources are not on or below metallic nodules on the seabed.

Congress should also explore the unsigning of UNCLOS. The unsigning of UNCLOS, which
considers the deep sea a shared global common resource, will align the U.S.'s policy on
deep-sea mining with its most recent policy position on outer space mining and private
ownership of resources mined, extracted and appropriated in territories falling outside of
any sovereign nation's jurisdiction.

An alternative solution would be U.S. ratification of UNCLQOS, after the United Nations'
amendment of UNCLOS to resolve the U.S.'s various concerns with the law.

Hopefully Congress will soon fix the outdated U.S. deep-sea mining law. The nation's goals
of ensuring long-lasting economic and energy independence and uncompromised national
security are at stake.
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