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This article provides an overview of Colorado’s medical marijuana legal framework. It includes a discussion of the level of judicial review in medical marijuana cases, as well as regulatory takings.

Coloradans may remember 2010 as the year of the pot plant. Media headlines tirelessly documented medical marijuana’s tremendous and diverse impacts on the state’s economy and local communities. Still, a major part of the story has not yet been told.

The years to come promise a far more compelling conversation. Decisions about the legal use of marijuana may radically transform how Americans view their rights as citizens, businesses, patients, and individuals in a multitude of unrelated legal contexts. This promises to affect citizens’ practical and philosophical views on the federal government’s role in their lives as citizens of one nation and of individual states.

The core issue is whether the U.S. Constitution grants the federal government an unqualified privilege to intervene in states where drug laws conflict with those at the federal level. As this article explains, a U.S. Supreme Court case from several years ago answers that question in the affirmative. It is notable, however, that the Court’s conclusion was based on a set of facts and state laws that were distinguishable from what Colorado has on its books today.

This article analyzes recent constitutional challenges to state and local regulations pertaining to the cultivation and distribution of medical marijuana. It discusses the debate over the judicial scrutiny properly applied to the aforementioned challenges, including whether Colorado’s restrictions prohibiting nonresident entry into the state’s medical marijuana industry can survive a broader constitutional muster.

The Unique Colorado Legal Framework

In other states, where marijuana-related rights are statutorily or administratively granted, the scene is much different. A governor or various state agencies, often declining to act in coordination with state legislators or state voters approving medical marijuana rights, wield a political power mighty enough to strike down substantive aspects of patient and caregiver rights.1 Similarly, lawmakers elsewhere—with attorneys general, lawmakers, and anti-marijuana activists—have power to extinguish or radically restrict medical marijuana rights in various jurisdictions.2

At the federal level, U.S. Attorneys and the Drug Enforcement Agency (DEA) continue to present challenges to state programs.3 A handful of medical marijuana states have seen federal agents working with local agencies to raid dispensaries.4 In Colorado, however, federal law enforcement has been largely silent since a handful of highly publicized episodes in early 2010.

A Brief History of Medical Marijuana Law in Colorado

In response to voter approval of Amendment 20 in 2000, and in the absence of state legislation or agency action articulating rights and obligations related to medical marijuana, most state and local courts initially sided with patients and their caregivers, interpreting the constitutional amendment to permit cultivation, distribution, or sale of marijuana to authorized patients.5 Dispensaries proliferated to serve a seemingly endless demand.

By the end of 2009, government officials predicted that the number of patients registered with the state’s medical marijuana industry would exceed 100,000.6 The number soon topped 120,000. Today, government estimates peg the number at 150,000 or higher.7 Interestingly, Amendment 20 does not require patients to register with the state; it only requires that they obtain a legitimate doctor’s recommendation. This means the actual number of patients who could escape criminal sanctions related to possession or use could be much higher than estimated. Given that many patients are reluctant to have their names added to a government database of admitted marijuana users, it is understandable that, for example, a diverse constituency of professionals and citizens, including teachers, professional athletes, federal employees, or parents engaged in custody battles, would not want their patient status disclosed to the government or otherwise accessible to the public or interested parties.

In 2010, the Colorado General Assembly passed House Bill (HB) 10-1284, legislation imposing a multitude of new restrictions on medical marijuana cultivation and commercial sales.8 In 2011, lawmakers came back with a "clean-up" bill that furthers government’s reach into that once quiet, largely private relationship between caregivers and their patients.9

Sponsors of the new regulations argue that these changes do not violate Amendment 20, believing that the state has sufficiently limited regulatory burdens on the state’s small noncommercial caregiving operations (defined as one individual providing medicine to five patients or fewer), constitutionally protected access to medicine remains intact. Politically, bill sponsors further argue that their goal was simply to regulate and streamline business licensing and regulations for the state’s fastest-growing industry. Pro-medical marijuana attorneys disagree with this stance to varying degrees. Multiple lawsuits on the issue are in progress or anticipated in the foreseeable future.

Fundamental Rights Under the Colorado Constitution

It is easy to confuse the level of scrutiny afforded to a fundamental right with the judicial review required of a claim arising from alleged violations of protected class status. Amendment 20 arguably granted both a fundamental right and a protected class status to medical marijuana patients and caregivers. Although state and federal constitutions often recognize and contemplate rights and classes that do not receive strict scrutiny, Amendment 20 is clear in its demand that patients suffering from specific medical conditions, as well as their authorized caregivers, be permitted to "legally acquire, possess, use, grow, and transport marijuana and marijuana paraphernalia."10

Colorado’s Constitution is one of the longest in the nation—a frequent target for those arguing that it is too easy to amend. Such discussion is outside the scope of this article, which focuses on a question more specific to the current topic: Are medical marijuana rights fundamental rights? If so, what does this mean for (1) government efforts to impose restrictions on access to medicine; (2) caregivers; or (3) other elements of the supply chain, including quality and cost? These issues are relevant in the context of medical marijuana, as well as for other regulated medical relationships and industries serving protected classes.

At the time of publication, several medical marijuana plaintiffs across the state are in various stages of litigation and are seeking to strike down restrictions they argue are constitutionally suspect.11 A handful of these cases may make their way up to the Colorado Court of Appeals.12

Beyond constitutional challenges, or as part of them, plaintiffs have taken issue with local zoning and licensing requirements that have prevented dozens of the state’s estimated 800 medical marijuana centers from lawfully operating. Plaintiffs allege improper regulatory takings, administrative rulemaking violations, and abuse of discretion by local officials. As noted above, before 2010, patients enjoyed extensive success challenging adverse government interpretations of Amendment 20. Litigants have had less success in this new era of a tightly regulated medical marijuana industry, as evidenced by the hesitation of courts to grant injunctive relief against enforcement of specific regulatory provisions at issue.13

According to some judges, the fact that medical marijuana rights are afforded strong protections under the state Constitution does not mean that commercial operations providing marijuana for authorized patients shall be treated either as an extension of a patient’s fundamental right to acquire marijuana or alternatively, as a vehicle for protecting a patient as a protected class.14

Without a fundamental right or protected class status, plaintiffs’ claims cannot be examined under a strict scrutiny review, which demands that the state action in question be "narrowly tailored" to achieve a "compelling" governmental purpose.15 Instead, plaintiffs are subject to a "rational basis" analysis, the lowest level of judicial review, and which requires that a government’s actions be "rationally related" to a "legitimate" government interest, even if it is the not the same interest government asserts in defense of its actions.

As every first year law student learns, strict scrutiny review is reserved for the most serious of claims—those alleging discrimination against protected (or suspect) classes, including race, national origin, and religion, as well as for review of alleged violations of fundamental rights. What law students might not learn is the extent to which courts have broadened the category of rights deemed fundamental. This list now extends far beyond many rights most likely never contemplated by the nation’s Founders as candidates for fundamental status, including a right to privacy.16

Below strict scrutiny, claims involving other important rights and classes, including sex and gender discrimination, can be evaluated under "intermediate scrutiny" or other sliding scales, where the government’s burden remains heightened, but not to the same extent as strict scrutiny. Rational basis is the lowest type of scrutiny.

Given the contrast between these standards, it comes as little surprise then that medical marijuana plaintiffs want to have their cases litigated under anything but rational basis. It creates a hurdle most medical marijuana plaintiffs simply cannot overcome. With marijuana still prohibited at the federal level, nearly any government can argue that limits imposed on commercial marijuana restrictions reflect a legitimate purpose, such as protecting families from alleged crime and havoc caused by medical marijuana.17

The U.S. Constitution’s Equal Protection Clause infers to the states and local governments a requirement that even state-granted rights not recognized or regulated by the federal government receive adequate judicial review.18 Still, medical marijuana plaintiffs in Colorado do not have state case law that articulates the extent of or limits to rights they seek to protect as fundamental. Hesitant to rely on federal case law and face the risk of being removed to federal court where no recognition or protection of such rights exists, wary plaintiffs continue to proceed through Colorado’s courts.19

Medical Marijuana in Colorado Courts

In the absence of binding case law dictating the proper level of judicial review of medical marijuana related claims, lower courts have little to go on. In late 2010, Judge Tamara Russell heard Giuliani v. Jefferson Cty. Bd. of Comm’rs. There, Giuliani requested injunctive relief after defendants voted to shut down his medical marijuana operation as part of a broader ban on any businesses that cultivated, manufactured, or sold medical marijuana within unincorporated portions of the county.20 Giuliani had acquired all appropriate and available business and zoning licenses from the county in October 2009, before the commissioners’ vote. Judge Russell applied Colorado’s required standards for granting preliminary injunctive relief and concluded that Giuliani’s claims did not substantially burden a fundamental right. Judge Russell concluded that Giuliani had failed to meet his burden of establishing that absent injunctive relief, the county’s actions presented a viable threat of immediate and irreparable injury.21

Judge Russell conceded that similar issues were raised in Frasher v. City of Centennial,22 a 2009 Arapahoe County case cited by Giuliani and through which injunctive relief was granted against the City of Centennial’s efforts to shut down a medical marijuana dispensary that had obtained local approval before opening. There, Judge Christopher Cross accepted the plaintiffs’ argument, largely based on a lengthy history of First Amendment case law, that Amendment 20 foresaw and envisioned dispensaries as the vehicle for enacting medical marijuana rights across the state and that shutting them down would have far-reaching implications for the health of constitutional rights.

Judge Cross concluded that a municipality defending its refusal to recognize state constitutional rights due to a conflict with non-enumerated powers assumed by federal authorities was acting in disregard of its obligations to state voters and citizens. He stated:

[T]hat is the injury done to the State of Colorado and to the citizens of the State and the citizens of Centennial than when somebody’s constitutional rights are violated, as was done in this case, that is an irreparable injury to us all.23

Judge Russell was not persuaded, instead relying on another case, Gitlitz v. Bellock, to conclude that Giuliani had failed to establish an adequate likelihood of injury absent relief being granted.24 As Judge Russell saw Giuliani’s claims, his alleged injuries consisted solely of lost profits, a harm not sufficient to permit the court to grant injunctive relief under Colorado law. Further, Russell instructed the parties that only fundamental constitutional rights create an immediate and irreparable injury, and that no immediate and irreparable injury exists in this case because the right to dispense medical marijuana is not a fundamental right.25

Thus, according to Judge Russell, although Amendment 20 recognizes a constitutional right to dispense and distribute marijuana to authorized patients, the right to cultivate and sell marijuana to patients is not fundamental in nature.

Other Options

Currently, courts seeking guidance on judicial review can follow one of these two frameworks. First, they can adopt Frasher’s methodology, where dispensaries are viewed as the presumed method for safe patient access to constitutionally protected medicine, and therefore should be seen as the protected vehicle for exercising a fundamental right. Second, courts can accept Judge Russell’s interpretation in Giuliani, where dispensary rights were distinguished from the rights of patients in the context of obtaining medicine. The commercial transaction between the patient and a caregiver or business severed the tie to any fundamental right.

A third option would be for courts to view medical marijuana not as a unique industry, but instead in the context of a lengthy history of case law pertaining to controversial commercial industries that provided services or products related to fundamental rights. Under Roe v. Wade, the landmark U.S. Supreme Court case protecting abortion rights as part of a broader fundamental right to privacy, abortion doctors or clinics are not denied protections reserved for the patients they serve.26

Colorado as a Laboratory for Medical Marijuana

Amendment 20’s impact on larger constitutional questions does not stop with an analysis of fundamental rights. The amendment does not take away or recognize rights in contradiction to those afforded or recognized through the federal constitution. Rather, it recognizes rights only prohibited through federal legislation and agency action.

Voter approval of Amendment 20 reflects a legal, legitimate, and constitutional action by voters of a single state.27 Contrast this attempt to identify new state-level rights with what happened in Roe, where the U.S. Supreme Court interpreted a fundamental right to privacy to protect individual acts prohibited by one or more states.

In Gonzales v. Raich,28 the U.S. Supreme Court overturned the Ninth Circuit Court of Appeals in endorsing federal intervention, through the Controlled Substances Act (CSA),29 to prohibit intrastate cultivation and possession of marijuana for medical purposes in California as otherwise permitted under the state’s 1996 Compassionate Use Act.

The Ninth Circuit had relied on two earlier U.S. Supreme Court decisions narrowing the Commerce Clause’s power. The Supreme Court hearing Gonzales saw things differently, concluding that the CSA was a valid use of Congress’ power to regulate interstate markets for medicinal substances. The Court also held that Congress has the power to "regulate local activities that are part of an economic ‘class of activities’" that have a substantial effect on interstate commerce."30

Gonzales followed the previous doctrine of "aggregate effect" established under Wickard v. Filburn31 and concluded that a single patient growing marijuana for personal consumption justified federal regulation or, here, application of federal prohibition. Further, the Court found that federal regulation was proper because it involved economic activity tied to a valid statutory scheme. The Court also found that regulating California’s marijuana market was essential to the broader enforcement of federal prohibition.

Notably, much has changed politically in the six years since Gonzales was decided. Nineteen states now permit varying degrees of medical marijuana cultivation, possession, and commercial viability, the Court now has sufficient history to find that intrastate production, sale, or consumption has an impact on interstate drug regulation and, therefore, applying the Interstate Commerce Clause makes more sense. With this development, however, comes national polls showing that approximately one in two U.S. voters now supports legalizing marijuana for not only medical purposes, but for recreational use, as well, with an Economist survey from 2010 showing support at nearly 60%.32

Colorado is the only jurisdiction where medical marijuana rights are codified as constitutional and not simply as statutory rights. Thus, Colorado is well situated to spawn a new generation of cases.

The U.S. Constitution’s Article VI, Clause 2, known as the Supremacy Clause, establishes federal law as "the supreme law of the land." It requires that in cases where a conflict arises between state constitutional or statutory rights and federal law, state judges must follow federal law.

As Justice Sandra Day O’Connor concluded through her dissent in Gonzales:

[O]ne of federalism’s chief virtues, of course, is that it promotes innovation by allowing for the possibility that a single courageous State may, if its citizens choose, serve as a laboratory; and try novel social and economic experiments without risk to the rest of the country.33

This concept of a state serving as a laboratory requires an ongoing commitment to the theory that states have always maintained core police powers enabling them to broadly define criminal law and to protect the health, safety, and welfare of their citizens.34 At both state and federal levels, constitutional rights are intentionally offered greater protection than statutory rights, which can be overturned by a majority of legislators.

Under a traditional analysis, the U.S. Supreme Court could afford constitutional protections to state-granted medical marijuana rights, as long as such rights were implicitly or expressly protected as fundamental at the state level. Even if federal courts presume that Colorado’s medical marijuana rights—either in whole or in part—are not fundamental in nature, the idea of preserving Colorado’s laboratory (compared to other states with less-stable marijuana markets) warrants consideration.

Enforcement

Although California’s loosely defined and still evolving regulatory framework made it an easy target for federal oversight through Gonzales, Colorado’s commercial medical marijuana structure presents a different scenario. In the past two years, the state has created a new bureaucracy under its Department of Revenue (DOR), the Medical Marijuana Enforcement Division (MMED). The MMED, first developed by former DEA agent and DOR chief Matt Cook (who has left the agency to lobby, in part, on issues related to medical marijuana rights), provides jobs to dozens of state employees, many of whom spend their days conducting background investigations related to the more than 1,100 medical marijuana business applications the state processed starting in July 2010, the month the state began accepting applications for the first time.

Part of this productivity can be explained by a dramatic shift in federal policy. In late 2009, Deputy U.S. Attorney General David W. Ogden publicly released a memorandum (Ogden Memo) articulating the Obama Administration’s guidelines on federal enforcement of marijuana prohibition.35 Sent to federal prosecutors in fourteen states that allowed medical marijuana, as well as officials at the FBI and DEA, the directive encouraged prosecutors to prioritize their caseloads and to refrain from pursuing criminal charges against caregivers, growers, or patients in scenarios where such individuals were acting in "strict and unambiguous compliance" with their respective state-imposed legal obligations.

Although a highly publicized though short-lived turf war evolved between the FBI and the DEA in early 2010, Colorado since has witnessed the emergence of a largely respectful dialogue between state and federal authorities. Should the DOJ or DEA try to shut down Colorado’s medical marijuana system, it could be politically damaging for the state’s executive branch, putting hundreds of people out of work amidst one of the nation’s most painful economic eras.

Banning Nonresidents and
Allegations of Regulatory Takings

In late 2009, in part driven by the Ogden Memo, entrepreneurs from outside Colorado began to flood the state with hopes of capitalizing on the state’s booming medical marijuana market. What they could not have known was that state legislators would act months later to impose retroactive residency restrictions for the industry.

Under HB 1284 of 2010, nonresidents and those who moved to Colorado after December 15, 2009 are prohibited from owning or operating a lawful medical marijuana business regulated by the state.36 Individuals who arrived after that date had to meet a two-year residency requirement before entering into the industry. Although the bill’s language expressly applied this mandate to employees and non-owners, subsequent administrative rulemaking and legislative clarification in 2011 applied the provision only to individuals holding an ownership interest in any company. These subsequent interpretations have permitted limited opportunities for nonresident involvement in a medical marijuana business, including issuance of a promissory note or other unsecured investment capital.

Even with these changes, the issue remains unsettled. Under federal case law, discrimination against nonresidents is permitted only in limited circumstances.37 Even if such discrimination is justified, any attempt to restrict entry into the medical marijuana marketplace in a retroactive fashion raises questions under a Fifth Amendment regulatory takings and due process analysis.

Pro-medical marijuana attorneys argue that such action leaves the state vulnerable to legal action by dislocated individuals seeking compensation for their economic losses. No Colorado trial court has fully decided this issue.

In Hicklin v. Orbeck,38 the U.S. Supreme Court struck down an Alaska statute requiring hiring preferences for Alaska residents over nonresidents, with residency established through a worker’s presentation of his or her state-issued residency card to potential employers when applying for any job in the state’s oil and gas industry. Alaska’s statute primarily targeted jobs resulting from state contracts or state involvement, but the Court’s ruling did not end there. The Court rejected Alaska’s argument that its ownership of oil and gas interests across the state justified its discrimination against nonresidents, ruling that Alaska’s statute also applied to employees and employers who had little or no connection to the state interests, including those who had no contract with the state, received no compensation from their state, and who performed no work on public lands.

Applying the Court’s standard to Colorado, the residency requirement of HB 1284 remains vulnerable. As a state-regulated industry, Colorado’s medical marijuana businesses, through owners, investors, and employees, should be afforded the same protection against residency-based discrimination.

Next, in ruling that Alaska violated the U.S. Constitution’s Privileges and Immunities Clause of Article IV and the Equal Protection Clause of the Fourteenth Amendment, the Court held that discrimination against out-of-state residents is permitted only where noncitizens "constitute a peculiar source of evil at which the statute is aimed."39 Alaska presented no evidence that out-of-staters were a major cause of unemployment or any other evil.

Colorado’s current unemployment stands at approximately 9%.40 Medical marijuana-related businesses, including those operated on a day-to-day basis by nonresidents, have provided thousands of jobs and millions of dollars in tax revenue.41

Hicklin did not expressly ban residency-based discrimination in all cases, but it did set the bar high.42 Relying on Toomer v. Witsel,43 the Court in Hicklin held that the Privileges and Immunities Clause barred "discrimination against citizens of other States where there is no reason for the discrimination beyond the mere fact that they are citizens of other States."44

Residency-based discrimination also may fail under the Colorado Constitution under at least two provisions. First, under Article II, § 27, "Aliens, who are or may hereafter become bona fide residents of this state, may acquire, inherit, possess, enjoy and dispose of property, real and personal, as native born citizens."45 The HB 1284 restriction on out-of-state ownership of both real and personal property may violate this standard.

Second, Article II, Section 25, of the Colorado Constitution governs due process and equal protection.46 Although Colorado does not have an express equal protection clause identical to that in the U.S. Constitution, the Colorado Supreme Court has upheld the rights of individuals to be protected against "arbitrary and capricious" discrimination, concluding that individual rights are afforded equal protection under the above section.47

When the retroactive element of Colorado’s residency requirements are considered, a Fifth Amendment takings analysis becomes appropriate. Under this provision, all citizens are protected against any taking of property absent sufficient public need. In cases where government can properly demonstrate this need, the impacted property owner must be provided an award of just compensation. Although a complicated legal framework interpreting these rights has emerged, a regulatory taking in Colorado is considered to have occurred when a governmental entity regulates a property or business in such a way that the regulation removes the owner’s full and complete ability to operate his or her business or the total ability to use the impacted property for business purposes. In such situations, owners must be compensated.48

State officials maintain that before the passage of HB 1284, no vested property rights related to medical marijuana existed and, therefore, Fifth Amendment protections are not required.49 This assertion avoids consideration of local approval of businesses, which typically included collection of tax dollars and granting of local business licenses, relying instead on the theory that before the legislation’s passage, Amendment 20 did not recognize any commercial activity related to medical marijuana as lawful, with any illegal business uses remaining unprotected.

The question next turns to an analysis of what makes a particular use lawful. Here, medical marijuana presents unique circumstances. Under a technical reading of CRS § 38-1-101, individuals may be compensated due to retroactive regulatory enforcement, imposing on local governments the following mandate:

Notwithstanding any other provision of law to the contrary, a local government shall not enact or enforce an ordinance, resolution, or regulation that requires a nonconforming property use that was lawful at the time of its inception to be terminated or eliminated by amortization.50

In December 2009, one of the legislative sponsors behind CRS § 38-1-101, Sen. Bob Hagedorn (D-Aurora), testified at Frasher’s injunctive hearing. He argued that the legislative intent of the law must be construed in such a way as to prevent the retroactive takings of medical marijuana businesses or, in the event such takings are justified under a public necessity analysis, dislocated business and property owners must be compensated.51

The state might argue that such businesses were not authorized under previous law and therefore dislocated owners do not lawfully hold a vested property right. This argument may be vulnerable. Dislocated owners might be able to demonstrate prior lawful operation and approval by state and local agencies. Documentation in support of this would include state and local business registration, wholesale/retail sales tax licenses and receipts, and local zoning approval.

In addition, owners can demonstrate that they were acting in accordance with a November 2009 opinion by Colorado Attorney General John Suthers to Governor Bill Ritter. That opinion identified medical marijuana as "tangible property that is generally subject to state sales tax,"52 a stance that also mandated that medical marijuana dispensaries obtain retail sales tax licenses from the state to operate their businesses.

Before 2010 and absent the property rights provision contained in Amendment 20, municipalities provided a patchwork of permitting and licensing opportunities. Courts now will need to decide whether such documentation or passive acceptance of medical marijuana businesses as a specific use through collection of tax revenue or other indicators is enough to permit an individual plaintiff’s property rights to vest.

Ultimately, the debate here extends far beyond medical marijuana. If courts rule that local or state licensing are the only proper vehicles for the vesting of rights, other industries become vulnerable. Any new controversial or politically unpopular land use or industry could be banned as the result of a city council or legislative body deciding that, absent licensing, such uses were not previously permitted.

Conclusion

The years to come likely will provide clarity with respect to at least some of the issues discussed in this article. With the number of medical marijuana states continuing to grow, Congress may choose to settle the larger industry-specific debate on its own initiative by voting to abolish federal marijuana prohibition. If not, clarity may remain elusive absent a broad coalition of willing plaintiffs and public interest law firms capable of funding litigation against taxpayer-funded local and state governments. When the U.S. Supreme Court takes up the issue again, issues presented will vary from those seen in Gonzales, presenting an opportunity to rethink the commerce clause, as well as broader issues related to the rights of small businesses, property owners, and patients seeking medical treatment from willing providers.
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