New Jersey Practice
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State Court Actions

by Gianfranco A. Pietrafesa

ntil a few years ago, New
l | Jersey’s standard for summa-

ry judgment was governed by
Judson v. Peoples Bank & Trust
Company of Westfield.! In 1995, the
standard was refined by the New
Jersey Supreme Court’s decision in
Brill v. Guardian Life Insurance
Company of America.* There, the
Court essentially adopted the feder-
al standard?® set forth in the 1986
United States Supreme Court trilogy
of Anderson v. Liberty Lobby, Inc. .}
Celotex Corp. v. Catrett® and
Matsushita Elec. Ind. Co. Lid. v.
Zenith Radio Corporation.® The
refined standard is identical to the
standard applied to motions for
involuntary dismissal or judgment
as a matter of law.”

Lawyers who do not practice in
federal court may not be familiar
with the federal standard governing
motions for summary judgment.
Moreover, lawyers having limited
trial experience may not be familiar
with the standard governing
motions for involuntary dismissal or
judgment as a matter of law. As a
result, it is critical for lawyers
involved in litigated matters to care-
fully review and understand the new
summary judgment standard enun-
ciated in Brill.

This article will discuss the
Judson and Brill decisions as well as
the federal decisions of Liberty
Lobby, Celotex and Matsushita. It will
explain the burdens of both the
moving party and non-moving party
(also called the opposing or adverse
party) as well as the court’s function
in considering such motions, includ-
ing the “weighing” of the evidence.
Finally, it will also explain such
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terms as genuine issue of material
fact, legitimate or reasonable infer-
ences, credibility of the evidence
and the effect of the evidentiary
standard to be used at trial.

All of the foregoing terms are fac-
tors considered in motions for sum-
mary judgment. It is difficult to dis-
cuss each factor separately since
they are inextricably intertwined
within the summary judgment stan-
dard. Nevertheless, an examination
of each factor should lead to a better
understanding of these often misun-
derstood concepts.

Purpose of the Summary
Judgment Procedure

First, it should be noted that the
summary judgment procedure “is .
designed to provide a prompt, busi-
nesslike and inexpensive method of
disposing of any cause which a dis-
criminating search of the merits ...
clearly shows not to present any
genuine issue of material fact requir-
ing disposition at trial.”®

The Supreme Court has noted
the conflicting principles of afford-
ing a litigant with bona fide claims
or defenses the opportunity to fully
present his or her case at trial ver-
sus protecting a litigant against
groundless claims and frivolous
defenses. Nevertheless, the Court
determined that “[wlhere ... a prima
facte right to summary judgment
exists, neither principle is sacri-
ficed” in requiring the non-moving
party to demonstrate the existence
of a genuine issue of material fact
which requires resolution by a
factfinder.’

In Bnill, the Supreme Court clearly

stated that “[t]he thrust of today’s
decision is to encourage trial courts
not to refrain from granting summa-
ry judgment when the proper cir-
cumstances present themselves.”1°

Moving Party’s Burden

Rule 4:46-2(c) provides that sum-
mary judgment shall be granted “if
the pleadings, depositions, answers
to interrogatories and admissions on
file, together with the affidavits, if
any, show that there is no genuine
issue as to any material fact chal-
lenged and that the moving party is
entitled to a judgment or order as a
matter of law.”!

In Judson, the Court stated that
the moving party has “the burden of
showing clearly the absence of a
genuine issue of material fact.”"
This required the moving party to
“exclude any reasonable doubt" as
to the existence of any genuine
issue of material fact ...."!4

In Brill, the Court refined this
standard by allowing the court to
weigh the competent evidentiary
materials, in light of the evidentiary
standard of proof to be used at trial,
to determine whether there is a gen-
uine issue of material fact.' In
essence, the moving party is
required to show that there is no
genuine issue of material fact to be
resolved by a factfinder because the
evidence is so one-sided that a ratio-
nal factfinder could not decide the
issue in favor of the opposing
party.’® A moving party does so by
“informing the [trial] court of the
basis for its motion, and identifying
those portions of [the record] which
[the moving party] believes
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demonstrate the absence of a
genuine issue of material fact.”"?

When is a Fact Material?

Only “genuine issues” about
“material facts” are important when
considering motions for summary
judgment. Thus, it is critical to
know which facts are material and
how to identify whether there is a
genuine issue, i.e., dispute, about
such facts.

The substantive law identifies the
facts that are material. “Only dis-
putes over facts that might affect the
outcome of the suit under the gov-
erning law will properly preclude
the entry of summary judgment.
Factual disputes that are irrelevant
or unnecessary will not be
counted.”® In general, facts sup-
porting or contradicting a cause of
action or defense are considered
material.?®

Opposing Party’s Burden

It is the non-moving party that
has the burden of presenting evi-
dence to demonstrate the existence
of a genuine issue of matertal fact.
“[A] non-moving party cannot defeat
a motion for summary judgment
merely by pointing to any fact in dis-
pute.”® In other words, “the mere
existence of some alleged factual dis-
pute between the parties will not
defeat an otherwise properly sup-
ported motion for summary judg-
ment; the requirement is that there
be no genuine issue of material
fact.”™

The opposing party must do
more than merely point to “facts
which are immaterial or of an insub-
stantial nature, a mere scintilla [of
evidence, or] ‘fanciful, frivolous,
gauzy or merely suspicious.”?
Further, the opposing party cannot
merely “rais[e] a misguided subjec-
tive belief, without more, to create
the existence of a genuine issue of
material fact.”?

Furthermore, the opposing party
“may not rest upon the mere allega-
tions or denials of the pleadings, but
must respond by ... setting forth spe-
ctfic facts showing that there is a
genuine issue for trial.”* Likewise,
he or she “must do more than simply
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show that there is some metaphysi-
cal doubt as to the material facts. ...
[T]he nonmoving party must come
forward with ‘specific facts showing
that there is a genuine issue for
trial.”"®

“If the evidence is merely col
orable, or is not significantly proba-
tive, summary judgment may be
granted.””® Moreover, if the non-
moving party fails to come forward
with evidence creating a genuine
issue of material fact, then the court
“tak[es] as true the statement of
uncontradicted facts in the papers
relied upon by the moving party,
funless] such papers themselves ...
show][] the existence of [a genuine]
issue of material fact.”#

When is There a Genuine
Issue About a Material Fact?

The crux of a motion for summa-
ry judgment is whether an issue or
dispute over a material fact is “gen-
uine.” The court rules provide that
“[a]n issue of fact is genuine only if,
considering the burden of persua-
sion at trial, the evidence submitted
by the parties on the motion, togeth-
er with all legitimate inferences
therefrom favoring the non-moving
party, would require submission of
the issue to the trier of fact.”?

Brill explained that a genuine dis-
pute exists when “the evidence pre-
sents a sufficient disagreement to
require submission to a jury {but
that there is no genuine dispute
when the evidence] is so one-sided
that one party must prevail as a mat-
ter of law.””® Thus, if “the compe-
tent evidential materials presented®
... are sufficient to permit a rational
factfinder to resolve the alleged dis-
puted issue [of material fact] in
favor of the non-moving party,” then
summary judgment must be
denied.®! But “[i]f there exists a sin-
gle, unavoidable resolution of the
alleged disputed issue of [material]
fact, that issue should be considered
insufficient to constitute a ‘genuine’
issue of material fact....”*

“The import of [the Brll] holding
is that when the evidence ‘is so one-
sided that one party must prevail as
a matter of law,’ the trial court
should not hesitate to grant
summary judgment.”3

The Court’s Function

The court’s function is to deter-
mine whether there is a genuine
issue of material fact requiring a
trial.>* It does not, however, decide
the genuine issue of material fact.’
In other words, it does not “weigh
the evidence and determine the
truth of the matter.”* Rather, the
court must only “determin|[e]
whether there is the need for a trial
—whether, in other words, there are
any genuine factual issues that prop-
erly can be resolved only by a finder
of fact because they may reasonably
be resolved in favor of either
party_”37

The United States Supreme Court
has described the court’s function as
follows:

[TThe judge must ask himself not
whether he thinks the evidence
unmistakably favors one side to the
other but whether a fair-minded jury
could return a verdict for the plaintiff
on the evidence presented. The mere
existence of a scintilla of evidence in
support of the [opposing party’s)
position will be insufficient; there
must be evidence on which the jury
could reasonably find for the [oppos-

ing party].*

“[T]he standards are to be
applied with discriminating care so
as not to defeat a summary judg-
ment if the movant is justly entitled
to one.”™ As aresult, “[t]he papers
supporting the motion are closely
scrutinized and the opposing papers
indulgently treated.”®

When a court grants summary
judgment, it is saying that based on
the evidence presented there is no
genuine issue of material fact to be
decided by a jury. “A jury resolves
factual, not legal, disputes. If a case
involves no material factual dis-
putes, the court disposes of it as a
matter of law by rendering judgment
in favor of the moving or non-mov-
ing party on the issue of liability or
damages or both.”

Some 40 years ago, the Supreme
Court explained the foregoing prin-
ciple in an opinion involving an
involuntary dismissal:
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[W]e require the determination by
the jury only of the existence or
nonexistence of those facts in issue
as to which the minds of reasonable
men might differ in the application of
their mental processes to the evi-
dence. Therefore, when the proof of a
particular fact is so meager or so
fraught with doubt that a reasonably
intelligent mind could come to no
conclusion but that the fact did not
exist there is no question for the jury
to decide. Likewise, when the proof
on a question of fact is so strong as to
admit of no reasonable doubt as to its
existence, again, there is no question
for the jury to decide.*®

Therefore, it can be said that a
genuine issue of material fact requir-
ing resolution by a trier of fact exists
only when “men of reason and fair-
ness may entertain differing views
as to the truth of [the evidence],
whether it be uncontradicted,
uncontroverted or even
undisputed.”® Otherwise, a question
of law is presented for the court.*

“Weighing’ of the Evidence

In Brill, it was held that when
considering a motion for summary
judgment, the court must engage in:
a kind of weighing that involves a
type of evaluation, analysis and sift-
ing of evidential materials. This
process, however, is not the same
kind of weighing that a factfinder
(judge or jury) engages in when
assessing the preponderance or
credibility of evidence. On a motion
for summary judgment the court
must grant all favorable inferences
to the non-movant. But the ultimate
factfinder may pick and choose
inferences from the evidence to the
extent that a “miscarriage of justice
under the law” is not created.®

This is the same type of weighing
“as required by Rule 4:37-2(b) in
light of the burden of persuasion
that applies if the matter goes to
trial.” The standard required
under Rule 4:37-2(b) (involuntary
dismissal), as well as under Rule
4:40-1 (judgment as a matter of law),
was set forth by the Supreme Court
in Dolson v. Anastasia® as follows:
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[W]hether “the evidence, together
with the legitimate inferences there-
from, could sustain a judgment in ...
favor” of the party opposing the
motion, i.e., if, accepting as true all
the evidence which supports the posi-
tion of the party defending against
the motion and according him the
benefit of all inferences which can
reasonably and legitimately be
deduced therefrom, reasonable
minds could differ, the motion must
be denied ... ¥

In a decision involving a motion
for an involuntary dismissal, the
Appellate Division, citing Brill,
noted:

In determining whether reasonable
minds could differ, the judge weighs
the evidence, but only in order to
decide whether the evidence pre-
sents a “significant disagreement,” in
which case the issue must be submit-
ted to the jury; absent such a dis-
agreement, the judge may decide
that the evidence “is so one-sided
that one party must prevail as a mat-
ter of law.*°

The foregoing principles concern-
ing the court’s function in “weigh-
ing” the evidence to determine
whether there is a genuine issue of
material fact may be illustrated by
an example involving whether a
stoplight was red or green when the
defendant drove through the inter-
section.® The court, in deciding a
motion for summary judgment, does
not decide whether the light was red
or green. Rather, it determines
whether the competent evidential
materials reveal a disputed factual
issue material enough to require
resolution by a finder of fact.

For example, if the defendant
states in an affidavit that the light
was green, but an eyewitness testi-
fies at a deposition that the light was
red, then there is enough evidence
on both sides of the issue creating a
genuine issue of material fact to be
decided by a finder of fact. The
court could not determine whether
the light was red or green without
either improperly weighing the evi-
dence or deeming one witness more
credible than the other.%

However, if accurate videotape
evidence reveals and numerous dis-
interested eyewitnesses say that the
defendant had the green light, then
there is no genuine issue of material
fact requiring resolution by a finder
of fact. Rather, the evidence is so
one-sided or overwhelming in sup-
port of one party that the issue does
not have to be resolved by a finder
of fact. The court may grant summa-
ry judgment in favor of the defen- '
dant. In such a case, the court nei-
ther improperly weighs the evidence
nor assesses the credibility of the
witnesses. Rather, it determines that
there would be no significant dis-
agreement about the material fact;
that is, reasonable minds could not
differ on how to resolve the issue of
material fact.

Inferences

A finder of fact may or may not
make inferences from the evidence.
On a motion for summary judgment,
however, “the court must grant all
favorable inferences to the non-
movant.”? In other words, all infer-
ences are “decided” in favor of the
non-moving party.® Stated in the
contrary, “[a]ll inferences of doubt
are drawn against the movant in
favor of the opponent of the
motion.”™ Moreover, the court must
consider the “evidence in the light
most favorable to the parties oppos-
ing summary judgment.” The fed-
eral standard likewise requires that
“[t]he evidence of the non-movant is
to be believed, and all justifiable
inferences are to be drawn in his
favor.™®

“An inference is a deduction or
logical conclusion which may or
may not be made from certain
proven facts.”™ An inference may
be illustrated by the following exam-
ple: If the evidence proves that there
was no snow on the ground in the
evening and that there was snow on
the ground in the morning, then it
can be inferred (deduced or con-
cluded) from the evidence that it
snowed during the night.%

Under the federal standard, the
court may determine and limit the
scope of permissible inferences
made from the evidence in
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determining the existence of a gen-
uine issue of material fact.* In other
words, there is no genuine issue of
material fact when the non-moving
party relies on an inference that the
court determines to fall outside the
scope of permissible inferences.®

For example, assume that the
inference that it snowed during the
night supports the plaintiff's claim.
At trial, the factfinder may accept or
reject this inference. On the defen-
dant’s motion for summary judg-
ment, the court must accept this
inference as true; that is, in favor of
the plaintiff, the non-moving party.
However, the court may well refuse
to accept the inference in favor of
plaintiff if it determines that the
inference falls outside the scope of
permissible inferences that may be
drawn from the evidence.

Evidentiary Standard

In deciding a motion for summa-
ry judgment, the court must also
consider the evidentiary standard of
proof that would be used at trial.
Rule 4:46-2(c) provides that the
court must consider the “burden of
persuasion at trial.” The burden of
persuasion is a party’s obligation to
prove facts in accordance with the
applicable evidentiary standard of
proof to prevail on a claim or
defense.®! It is the same as the bur-
den of proof.5

In determining the existence of a
genuine issue of material fact, the
court must “consider whether the
competent evidential materials pre-
sented, when viewed in the light
most favorable to the non-moving
party in consideration of the applica-
ble evidentiary standard, are suffi-
cient to permit a rational factfinder
to resolve the alleged disputed issue
in favor of the non-moving party.”®
The court is “to be guided by the
same evidentiary standard of proof
— by a preponderance of the evi-
dence or clear and convincing evi-
dence — that would apply at the trial
of the merits ...”%

The judge’s inquiry, therefore,
unavoidably asks whether reasonable
jurors could find by a preponderance
of the evidence that the plaintiff is
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entitled to a verdict — whether there
is [evidence] upon which a jury can
properly proceed to find a verdict for
the party producing it, upon whom
the onus of proof is imposed.™®

‘The United States Supreme Court
explained the principle as follows:

[T]he judge must view the evidence
presented through the prism of the
substantive evidentiary burden. This
conclusion is mandated by the nature
of this determination. The question
here is whether a jury could reason-
ably find either that the plaintiff
proved his case by the quality and
the quantity of evidence required by
the governing law or that he did not.
Whether a jury could reasonably find
for either party, however, cannot be
defined except by the criteria govern-
ing what evidence would enable the
jury to find for either the plaintiff or
the defendant. It makes no sense to
say that a jury could reasonably find
for either party without some bench-
mark as to what standards govern its
deliberations and within what bound-
aries its ultimate decision must fall,
and these standards and boundaries
are in fact provided by the applicable
evidentiary standards.%

The court’s consideration of the
evidentiary standard is a part of the
court’s weighing process. The court
may, for example, determine that
based on the competent evidentiary
materials presented, the opposing
party could not prove its case at trial
by the applicable burden of persua-
sion — by a preponderance of the
evidence or clear and convincing
evidence.®

Lredibility

Finally, the court may not simply
conclude that there is no genuine
issue of material fact “solely because
the evidence opposing the claimed
[issue of material] fact strikes the
judge as being incredible [or unbe-
lievable]. Issues of credibility are
ordinarily for the trier of fact, and
the judge does not function as a trier
of fact in determining a motion for
summary judgment.”s

“Credibility is a jury question
when people ‘of reason and fairness
may entertain differing views as to
the truth of [the evidence], whether
it be uncontradicted, uncontroverted
or even undisputed.” However,
credibility is not a jury question
when [the evidence] is reliable and
uncontradicted.” That is, under
the court’s weighing process,
credibility may well be a question
for the court when there could be no
significant disagreement about the
material fact.

For example, assume that a wit-
ness testified at a deposition that it
snowed in New Jersey in July.
Assume further that this fact is dis-
puted but that the testimony is not
contradicted by other evidence.
Although the court may not deter-
mine credibility, it may determine
that there would be no significant
disagreement, i.e., reasonable minds
would not differ) that it did not snow
in New Jersey in July.

Conclusion

Brill (and the 1996 amendments
to Rule 4:46-1, et seq.) refined the
standard governing motions for
summary judgment. The standard
has somewhat shifted the focus
from the moving party’s burden to
show the absence of a genuine issue
of material fact to the opposing
party’s burden to show the existence
of a genuine issue of material fact.”
At a minimum, it clarified the par-
ties’ respective burdens on such
motions.

The refined standard allows the
court to engage in a weighing
process, taking into account the evi-
dentiary standard of proof to be
used at trial, in determining whether
there exists a genuine issue of mate-
rial fact. Under the new standard,
there is no genuine issue unless
there would be a significant dis-
agreement, i.e., reasonable minds
could differ, about the material fact,
thus requiring resolution by a
factfinder.

In conclusion, lawyers making or
opposing a motion for summary
judgment would be well-advised to
review the Brill decision. An under-
standing of the new summary
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judgment standard will undoubtedly
lead to the preparation of better
motion papers, which will in turn
result in the courts granting a
greater number of motions for sum-

mary judgment.s?

Franco Pietrafesa is a senior litiga-
tion associate at Cooper, Rose &
English, LLP, in Summit.
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nonmoving party.” Liberty Lobby, 106 S.
Ct. at 2511. By contrast, "[wjhere the
record taken as a whole could not lead
a rational trier of fact to find for the non-
moving party, there is no ‘genuine issue
for trial.” Matsushita, 106 S. Ct. at
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51.

b AR Y

55.

57.

59.

R

13586 (citation omitted).

. Judson, 17 N.J. at 73 (citation omitted).

Id.

. Brill, 142 N.J. at 540 (citing Liberty

Lobby, 106 S. Ct. at 2511).

. Liberty Lobby, 106 S. Ct. at 2511. See

also Brill, 142 N.J. at 533-34 (citing
Liberty Lobby).

. Liberty Lobby, 106 S. Ct. at 2512,
. Judson, 17 N.J. at 74
. Id. at 75 (citation omitted}. See also

Brill, 142 N.J. at 541 (citations omitted)
(*A summary judgment motion has in
the past required and will in the future
continue to require a searching
review”").

. Brill, 142 N.J. at 537.
. Ferdinand v. Agricultural Ins. Co., 22

N.J. 482, 493 (1956) (citations omitted).

. Id. at 494 (citations omitted).
. Even on the denial of a motion for sum-

mary judgment, the court should, at a
minimum, specify which facts are dis-
puted and which are undisputed. See R.
4:46-3(a). See also Judson, 17 N.J. at
74 (citation omitted).

. Brill, 142 N.J. at 536 (citation omitted).
. Id. at 539-40.

. 55 N.J. 2 (1969).

. Id. at 5-6. See also Lanzet v.

Greenberg, 126 N.J. 168, 174 (1991).

. Caputo, 300 N.J. Super. at 505 (quoting

Brill; other citations omitted).

. The illustration is set forth in Jeffrey W.

Stempel, Moore's Federal Practice 3d,
§56.11[3] & §56.11[5][a)] at 56-98 to 56-
100 and 56-108 to 56-109, respectively
(hereafter “Moore’s Federal Practice
3d7).

On these facts, the defendant would not
prevail on a motion for summary judg-
ment under Judson, which, arguably,
set forth a more stringent standard than
Brill.

. Brill, 142 N.J. at 536.
. Id.
. Judson, 17 N.J. at 75. See also Evers v.

Dollinger, 95 N.J. 399, 402 (1984) (non-
movant’s evidence should be treated as
uncontradicted).

Brill, 142 N.J. at 523 (citing, among oth-
ers, Judson, 17 N.J. at 75).

. Liberty Lobby, 106 S. Ct. at 2513 (cita-

tion omitted). See also Matsushita, 106
S. Ct. at 1356 (citations omitted) (“the
inferences to be drawn from the under-
lying facts ... must be viewed in the light
most favorable to the party opposing
the motion™).

State v. Corby, 28 N.J. 106, 114 (1958).
See also Ferdinand, 22 N.J. at 488.

. See New Jersey Model Jury Charges—

Civil (ICLE 1997 Supp.) §1.12[9][a}.
See Brill, 142 N.J. at 531 (citing
Matsushita, 106 S. Ct. at 1361). See
also Moore’s Federal Practice 3d,
§56.11[6]{a].

. Itis not clear whether the Supreme

Court adopted or approved this principle
set forth in Matsushita because its opin-
ion refers only to the Liberty Lobby-
Celotex standard. See Brill, 142 N.J. at
538-39. Nevertheless, the principle may
well be subsumed within the weighing

June 1998

61.
62.

65.

66.
. When assessing or weighing the evi-

69.

70.

process that Brill requires the court to
perform in deciding a motion for sum-
mary judgment.

See N.J.R.E. 101(b)(1).

See Richard J. Biunno, New Jersey
Rules of Evidence (Gann 1997-98),
Comment to N.J.R.E. 101(b)(1) at 24
(“burden of persuasion” replaces the
term “burden of proof” found in the for-
mer evidence rule, but the definitions of
both terms are identical).

. Brifl, 142 N.J. at 523 (emphasis added).

See Id. at 539-40.

. ld. at 533 (citing Liberty Lobby, 106 S.

Ct. at 2513). ;
Liberty Lobby, 106 S. Ct. at 2512 (cita-
tion omitted).

Id. at 2513 (emphasis in original).

dence under the preponderance of the
evidence standard, the trier of fact must
conclude or be convinced that the fact
or allegation is probably true, that is,
more likely true than not true. If the evi-
dence is equally balanced, the fact, alle-
gation or issue has not been proven by
a preponderance of the evidence. See
New Jersey Model Jury Charges—Civil
(ICLE 1997 Supp.) § 1.12[8).

Clear and convincing evidence, on the
other hand, is more than a mere balanc-
ing of doubts or probabilities. It is evi-
dence that produces “a firm belief or
conviction that the allegations sought to.
be proved by the evidence are true. It is
evidence so clear, direct, weighty in
terms of quality, and convincing” that
resuits in a “clear conviction of the truth
of the precise facts in issue.” /d. §1.19
(ICLE 1996 Supp.).

. Judson, 17 N.J. at 75 (emphasis added;

citation omitted). See also Brill, 142 N.J.
at 540 (“Credibility determinations will
continue to be made by a jury and not
the judge”); Liberty Lobby, 106 S. Ct. at
2513 (citation omitted) (“Credibility
determinations, the weighing of the evi-
dence, and the drawing of legitimate
inferences from the facts are jury func-
tions, not those of a judge ....").
Johnson v. Salem Corp., 97 N.J. 78, 92-
93 (1984) (citing Ferdinand, 22 N.J. at
494 & 498). Sese also D’Amato by
McPherson v. D'Amato, 305 N.J. Super.
109, 115 & 116 n.1 (App. Div. 1997)
(holding that a credibility issue may
require resolution by the trier of fact,
even though the evidence is uncontra-
dicted, uncontroverted or even undis-
puted, when reasonable men could dif-
fer as to the truth of the evidencs);
Caliguire v. Union City, 104 N.J. Super.
210, 217-19 (App. Div. 1967), affd sub.
nom., Estate of Caliguire, 53 N.J. 182
(1969). But see Cameco, 299 N.J.
Super. at 213 (holding that triat court
improperly determined credibility of tes-
timony on a motion for involuntary dis-
missal).

Compare Judson, 17 N.J. at 74 (focus
on movant’'s burden) with Brill, 142 N.J.
at 529, R. 4:46-2(c) and R. 4:46-5(a)
(focus on opposing party’s burden).



