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Five Defendant Parking Lot Owners in this case who have since settled this litigation filed
the “Intervening Defendants’ Motion for Summary Judgment” (Docket No. 418) (the “Motion”)
together with a memorandum of law in support (“Def. Memo”). One additional defendant,
Sugarloaf Partnership, LLC (“Sugarloaf”), later adopted the Motion and Memo (Doc. No. 782),
and Sugarloaf is the only party currently advancing the Motion and Memo. Plaintiffs oppose it
on the grounds discussed below.
I.

Introduction
The Motion and Memo demand summary judgment on all claims in this case, arguing

that 1) Parking Lot Owners are exempt from liability under the Maryland Towing Act, Md.
Code Ann., Trans. §§ 21-10a-01 et seq.; 2) Sugarloaf did not, itself, damage the Plaintiff Class
members in violation of the Maryland Consumer Protection Act, Md. Code Ann., Com. Law §
13-101 et seq. (“CPA”); 3) the Montgomery County Towing Law, Montgomery County Code §
30C-1 et seq. (“MC Tow Law”) only imposes damages for violations of that statute “which
constitute towing, as opposed to storage and redemption” (Def. Memo at 1); 4) Plaintiffs do not
allege that Sugarloaf possesses Plaintiffs’ money in their claim for Money Had and Received; and
5) Plaintiffs’ claims for Conversion and Trespass to Chattels fail for lack of damages.
Sugarloaf is incorrect. As discussed below, Sugarloaf is liable for the actions of its agent,
G&C Gulf, Inc. t/a G&G Towing (“G&G”), the towing company at the center of this lawsuit, a
company which Sugarloaf contracted with and authorized to tow vehicles. As a result, Sugarloaf
faces vicarious liability for G&G Towing’s violations of the Maryland Towing Act and the CPA.
Moreover, Parking Lot Owners1 like Sugarloaf are covered by the Maryland Towing Act –
A “Parking Lot,” is “a privately owned facility consisting of 3 or more spaces for motor
vehicle parking that is: (1) Accessible to the general public; and, (2) intended by the owner of the
facility to be used primarily by the owner’s customers, clientele, residents, lessees, or guests.”
Maryland Tow Act § 21-10A-01(a). Under the MC Tow Law, a “Property Owner” is “the person
1

1

expressly. The MC Tow Law does not limit damages to only violations that occur while a vehicle
is on a tow truck; after all, the liquidated damages which the law imposes are based upon storage
and release charges, not just tow charges. Finally, Sugarloaf is jointly and severally liable with
G&G Towing for Plaintiffs’ common law claim for money had and received, which does not
require that Sugarloaf possess Plaintiffs’ money, and the Court of Appeals has prescribed the
legal damages which support Plaintiffs’ claims for conversion and trespass to chattels.
Accordingly, summary judgment in Sugarloaf’s favor would be inappropriate – and its
request for legal guidance if its motion is denied is both unclear and redundant. The motion for
summary judgment should be denied in its entirety.
A.

Allegations of the Complaint

The facts of this case are straightforward. Named Plaintiffs – Quan-en Yang (“Dr.
Yang”), Mary Lois Pelz (“Ms. Pelz”), Darcy Pelz-Butler (“Ms. Pelz-Butler”), and Matthew Lewis
(“Mr. Lewis”) – allege that G&G Towing, throughout the time period covered by this lawsuit,
uniformly and consistently: (1) engaged in aggressive and predatory towing of vehicles; and then,
(2) following the tow, exercised a possessory or storage lien over the vehicle which required the
vehicle owner to pay all towing fees and charges as a pre-condition to retaking possession of their
property. Thus, one of the primary issues before the Court in this litigation is whether G&G
Towing could exercise a possessory or statutory lien.
The lawsuit asserts that G&G Towing’s exercise of a lien in this circumstance – an act
which was repeated nearly 26,000 times during the Class Period – is impermissible. Maryland
law does not permit such a lien in favor of G&G Towing, or any other towing company for that
matter, either by statute or at common law. T.R. Ltd. v. Lee, 55 Md.App. 629 (1983); see also Md.

in whose name the property is titled, or any other person in lawful possession or control of the
property.” MC Tow Law §30C-2.
2

Code Ann., Transp. §21-10A-05(a)(3); MC Tow Law §30C-9(b)(5) (providing that the MC Tow
Law does: “not create or imply a lien in favor of a towing service when such a lien would not
otherwise exist.” Nor does it “give a towing service a right to retain possession of any vehicle it
would otherwise have to return to the vehicle owner”).
Specific to the MC Tow Law at issue here, the Court of Special Appeals – in an action
brought by G&G Towing and its owner Glenn Cade – held that it “does not expressly
create a possessory lien in favor of the towing company. In other words, the [MC Tow Law]
does not give a towing company the right to retain a motor vehicle until the vehicle owner pays
the towing and storage fees.” Cade v. Montgomery County, 83 Md.App. 419, 427 (1990).
But that is not all that the certified Plaintiff Class challenges in this case. The lawsuit also
alleges, in respect of trespass tows, that G&G Towing consistently: (a) failed to obtain the
required authorization from the Parking Lot Owners before towing subject vehicles as required
by Maryland law (Maryland Tow Act §21-10A-04 (5); MC Tow Law §30C-5(c)); (b) failed to
provide the vehicle owner with required information regarding their rights and remedies against
G&G Towing (MC Tow Law §30C-9(e)); and (c) generally overcharged vehicle owners for
towing, storage and other charges by tacking on a “credit card fee” that is not otherwise
permitted. (MC Tow Law §30C-3(e) and §30C-4(b)).
As a result, the Sixth Amended Complaint (SAC) asserts ten statutory and common law
counts: violations of the Maryland Tow Act (Counts I, II and V), violations of the MC Tow Law
(Counts III, IV and VII), Money Had and Received (Count VI), Conversion-Civil Theft (Count
VIII) and Trespass to Chattels (Count IX) and Violations of the Maryland Consumer Protection
Act (Count X).
In the SAC, the Named Defendants and the members of the Defendant Class – i.e., the
Parking Lot Owners and Managers who contracted with G&G Towing, including Sugarloaf –
3

are all alleged to be derivatively liable for G&G Towing’s illegal acts: (1) by statute2; (2) on a
principal-agent theory; (3) as co-conspirators; and, (4) as aiders and abettors.
B.

The Court’s Findings of Fact and Conclusions of Law

Whether G&G Towing’s stated basis for towing the vehicles in the first instance was valid
or pretense is not the focus of this lawsuit. Rather than the propriety of the tow, the complaint
of the Plaintiff Class here is that G&G Towing and the Parking Lot Owners, at least from April
16, 2012 to January 7, 2016, violated four specific duties under the law. As the Court noted in its
Memorandum Opinion entered January 16, 2018 (Dkt. No. 368):
The court finds that the gravamen of the Fourth Amended Complaint does not
depend upon the individual circumstances of the named class plaintiffs, the plaintiff
class, the named defendant or the defendant class members. The simple fact is that
each car was towed by G&G, and towed from one or more parking lots owned or
managed by either the named defendant or the members of the defendant
settlement class. In each case, G&G had a contract with the owner or manager of
the parking lot, usually in writing.
Id. at 13.
Because the evidence regarding G&G Towing’s protocols was indisputable, on May 5,
2016, as part of an agreement with G&G Towing, the Plaintiff Class requested that the Court
make Findings of Fact and Conclusions of Law with respect to G&G Towing’s illegal acts. The
Plaintiff Class also requested that, based upon the Findings of Fact and Conclusions of Law, the
Court enter Judgment against G&G Towing.
In particular, the Plaintiff Class put before the Court clear and unambiguous deposition
testimony, documents and Stipulations of Fact3 establishing, inter alia, that:

The liability imposed by MC Tow Law §30C-10 (formerly §30C-9) which provides, inter
alia, that “a property owner and a towing company are jointly and severally liable for the
violation of any duty imposed by this Chapter on the towing company, with a right of
contribution or indemnification (emphasis added).”
3
The evidence that the certified Plaintiff Class relied upon and put before the Court can be
found in the Court record in this case, including Dkt. No. 128 (Plaintiffs’ Motion for Final Approval
2
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•

G&G Towing, in connection with each Trespass Tow exercised a possessory or
storage lien by requiring up-front payment of all towing and storage fees from each
Class member before permitting the Class member to retake possession of the
vehicle.

•

From January 2013 through June 2015, for each person paying a Trespass Towing
fee with a credit card, G&G Towing charged an additional credit card processing
fee of 3.35%. This surcharge was added to the invoice and collected by G&G
Towing.

•

G&G Towing’s standard Form Receipt contains information and data regarding
each Trespass Tow including, but not limited to the following: Date of the tow,
identity of the person to whom the vehicle was released, the location of the private
parking lot where the Trespass Tow took place, the identity of the owner, manager
or agent of the private Parking Lot (identified on the receipt as G&G Towing’s
“Customer”), a description of the vehicle (including VIN number, plate/tag and
make and model), the terms of payment (“Net 30”), method of payment and all
itemized charges for the tow. However, the Form Receipt does not inform or
disclose to the vehicle owner or the owner’s agent that the Montgomery
County Office of Consumer Protection can explain the vehicle owner’s rights and
how to enforce them in small claims court or another appropriate forum if the
vehicle owner believes that any provision of Montgomery County law has been
violated.

•

G&G Towing’s standard Form Tow Slip does not contain the required disclosure
that the vehicle is being towed or removed at the request of the parking lot owner.
Nor did G&G Towing utilize any other form that provided or set forth this
information.

•

In most instances, for the time period April 16, 2012 through December 31, 2015,
G&G Towing’s sole authorization to trespass tow vehicles was G&G Towing’s
written contracts with owners, managers and/or agents of the private parking lots
where the Trespass Tows occurred. The standard contract used by G&G Towing
(see Exhibits 2-6 to Def. Memo), provided that G&G Towing had general authority
to determine which vehicles would be Trespass Towed. The Standard Contract
also provided that G&G Towing, in Trespass Towing vehicles, was acting as an
authorized agent of the owners, managers and/or agents of the private parking lot.

Judgment at ¶¶9 (G), (H), (L), (M), (O), (Q) –(U) (Dkt. No. 144). Based upon these facts, the
Court, in entering the Judgment, found, by a preponderance of the evidence, that G&G Towing
is liable to the certified Plaintiff Class for violating the following duties imposed under the Maryland

of Agreement and for Court to Make Findings of Fact and Conclusions of Law).
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Towing Act, the MC Tow Law and common law:
A.
Throughout the Class Period in this case, G&G Towing had a duty
to permit vehicle owners to retake possession of their vehicles without requiring upfront payment. See, e.g., T.R. Ltd. V. Lee, 55 Md. App. 629, 635, 465 A.2d 1186, 1191
(1983) (“The debt for towing and storage charges arose not out of contract but by
operation of law. Thus, no common law possessory lien existed. … Consent being
an important element of a common law lien, any statutory attempt to create such
lien without the element of consent would have to be strictly construed as in
derogation of the common law.”); see also Md. Code Ann., Transp. § 21-10A-05(a)(3)
(a person in possession of a vehicle towed from a parking lot “Shall provide the
owner of the vehicle or the owner’s agent immediate and continuous opportunity,
24 hours per day, 7 days per week, from the time the vehicle was received at the
storage facility, to retake possession of the vehicle.”); see also Floor Report for 2012
SB 401 (showing rejection of “portion of the bill that would have established a
motor vehicle towing lien”); see also Montgomery County Code, § 30C-8(b)(8)
(providing that Montgomery County towing ordinance does “not create or imply a
lien in favor of a towing service when such a lien would not otherwise exist. This
subsection and Section 30C-7 do not give a towing service a right to retain
possession of any vehicle it would otherwise have to return to the vehicle owner.”);
see also Montgomery County Code § 30C-9 (for any and all violations of the
Montgomery County towing ordinance, the “property owner and [] towing service
are jointly and severally liable,” for “3 times the amount of any towing, release, or
storage fees charged.”); see also Halloran v Spillane’s Servicenter, Inc., 587 A.2d 176, 18384 (Conn. Supp. 1990) (“the refusal to release the vehicle after demand by the
owner, in order to extract payment of towing and storage charges, constituted
conversion. Nor was it necessary, in order for the conversion to have been
committed, that the owner voiced his demand in a particular manner. So long as
the owner conveyed by words or conduct that he desired the return of the vehicle,
the defendant had no right not to comply and no right to impose any conditions of
payment on the return”).
B.
By exercising a possessory or storage lien over each of the Class
members’ vehicles, including but not limited to the vehicles of the Representative
Plaintiffs, G&G Towing violated the duty to permit vehicle owners to retake
possession of their vehicles without requiring up-front payment.
C.
During the Class Period, G&G Towing had a duty to charge only its
towing rates on file with Montgomery County (i.e., no credit card transaction fee).
See, e.g., Montgomery County Code § 30C-2(d) (“[a] towing service must not charge
for any act not listed in this section unless that act was expressly requested by the
vehicle owner.”); see also Montgomery County Code § 30C-2(a) (“[a] towing service
must not charge more than a maximum rate which the county executive must
establish by regulation”); see also Montgomery County Code § 30-C3 (“(b) Every
trespass towing service must file with the Office a schedule of its rates for each action
connected with the towing or storage of unauthorized vehicles. The Office may
disapprove a rate that exceeds the maximum rate set under Section 30C-2. (c) A
6

trespass towing service must not charge a rate that is higher than the rate on file
with the Office for any action in connection with the towing or storage of any
unauthorized vehicle.”); see also Montgomery County Code § 30C-9(b)(2) (“Credit
card payment. Each trespass towing company must accept the two most widely
used major credit cards. The Office must define, in regulations under method (2),
which major credit cards are the two most widely used.”); Montgomery County
Code § 30C-9 (for any and all violations of the Montgomery County towing
ordinance, the “property owner and [] towing service are jointly and severally
liable,” for “3 times the amount of any towing, release, or storage fees charged.”);
see also Maryland Towing Act, §21-10A-04(a).
D.
By charging and collecting a 3.35% surcharge from each Class
member who used a credit card to pay G&G Towing the Trespass Towing and
storage fees from January 2013 through June 2015, including but not limited to the
Representative Plaintiffs, G&G Towing violated the duty to charge only its towing
rates on file with Montgomery County.
E.
During the Class Period, G&G Towing had a duty to provide vehicle
owners, in a receipt, with certain information and disclosures regarding their rights
and remedies under the MC Tow Law. See Montgomery County Code § 30C9(e)(“Receipt. Upon receiving payment, a towing company must furnish the vehicle
owner a receipt on a form approved by the Office. The receipt must: … (5) briefly
inform the vehicle owner that the Office can explain the vehicle owner’s rights and
how to enforce them in small claims court or another appropriate forum if the
vehicle owner believes that any provision of County law has been violated, and that
the owner may obtain a copy of the law from the Office.”); see also Montgomery
County Code § 30C-9 (for any and all violations of the Montgomery County towing
ordinance, the “property owner and [] towing service are jointly and severally
liable,” for “3 times the amount of any towing, release, or storage fees charged.”)
F.
By using the Form Receipt in connection with each of the Class
members’ Trespass Tows, including but not limited to the Trespass Tow of the
Representative Plaintiffs’ vehicles, G&G Towing violated the duty to provide
vehicle owners, in a receipt, with certain information and disclosures regarding their
rights and remedies under the MC Tow Law.
G.
During the Class Period, G&G Towing had a duty to memorialize and
maintain a statement for each vehicle that the tow or removal was made at the
request of the parking lot owner. See Maryland Towing Act, §21-10A-04(a)(5)
(“[b]efore towing or removing the vehicle, [the tower] shall have authorization of
the parking lot owner, which shall include: … (ii) A statement that the vehicle is
being towed or removed at the request of the parking lot owner”); Montgomery
County Code § 30C-6(c) (“The property owner and the towing company must
retain each tow authorization form …”); see also Montgomery County Code § 30C9 (for any and all violations of the Montgomery County towing ordinance, the
“property owner and [] towing service are jointly and severally liable,” for “3 times
the amount of any towing, release, or storage fees charged.”)
7

H.
By using the Form Tow Slip in connection with each of the Class
members’ Trespass Tows, including but not limited to the Trespass Tow of the
Representative Plaintiffs’ vehicles, G&G Towing violated the duty to memorialize
and maintain a statement for each vehicle that the tow or removal was made at the
request of the parking lot owner.
Judgment at ¶10 (Dkt. No. 144).
C.

The Defendant Class, Including Sugarloaf, Entered into Contracts
with G&G Towing

The evidence in this case shows that G&G Towing entered into a written contract with
each and every member of the Defendant Class, including Sugarloaf, permitting G&G Towing to
trespass tow vehicles. For example, according to Bryan Sherman, General Manager of G&G
Towing, Parking Lot Owners and Managers like Sugarloaf were considered G&G Towing’s
“Customers.” See Cross Motion for SJ Exhibit D, Deposition of Bryan Sherman (“Sherman
depo”) at 34. Each Defendant Class member had a written contract with G&G Towing. Id.,
Sherman depo at 37:21-38:7.
The contract was G&G Towing’s general authorization to trespass tow vehicles. It
granted, from the Parking Lot Owner to G&G Towing, a “general authority” to determine
which vehicles would be trespass towed, as opposed to specific authorization for particular
vehicles. See Cross Motion for SJ Exhibit A; Judgment at ¶9(U) (Dkt. No. 144); see also Def.
Memo. Exhs. 2-6. The standard contract also provided that G&G Towing, in trespass towing
vehicles, was acting as an authorized agent of the Parking Lot Owners. Id. As the Court noted in
its recent Memorandum Opinion entered January 16, 2018 (Dkt. No. 368):
The court finds for present purposes that each class defendant, during the class
period, had in effect a towing agreement with G&G. Although some of the written
contracts may have been modified over time, the record evidence persuades the
court that any modifications are not so substantial as to militate against class
certification. The basic contention in this case is that the defendants authorized
G&G “tow at will” and that G&G did so.

8

Id. at 13.
Under the contracts, G&G Towing “patrolled” Parking Lots throughout Montgomery
County and towed vehicles that G&G Towing – without a specific request from the Parking Lot
Owner – determined were parked in a manner that violated the Parking Lot rules. Relevant to
the present Motion, G&G Towing’s records show that G&G Towing towed 386 vehicles from
Sugarloaf’s Parking Lot during the Class Period, and imposed $65,268.29 in charges in
connection with those tows. See Exhibit A, Affidavit of Catherine Stuckrath.
D.

Sugarloaf Has Not and Cannot Dispute the Material Facts Which
Establish Its Liability– and Instead Presents Only Legal Arguments
for Summary Judgment

Sugarloaf has had ample opportunity to obtain information about the facts discussed
above, which all support Sugarloaf’s liability in this case. Sugarloaf, as a member of the
Defendant Class, has had a full, fair and complete opportunity to conduct discovery in this case.
And the Defendant Class has taken full advantage of this opportunity. For example, Plaintiffs
have produced tens of thousands of documents to the Defendant Class, including deposition
transcripts of the critical witnesses in this case. Hundreds of G&G Towing contracts with the
Defendant Class Members have been produced. Nearly 20,000 of the Plaintiff Class’ towing
receipts were produced. Also produced are hundreds of pages of complaints filed by consumers
with the Montgomery Office of Consumer Protection. See Exhibit C to Plaintiffs’ Cross Motion
and Memorandum of Law in Support of Partial Summary Judgment (Docket No. 412) (Cross
Motion for SJ), Affidavit of Richard Gordon at ¶3.
But that is not all. Plaintiffs have also produced more than five hundred-fifty (550) pages
of exhaustive Interrogatory Answers. And the Parties also obtained a complete and
authenticated copy of G&G Towing’s database, in Excel format, which contains not only
comprehensive information about each vehicle towed by G&G Towing (nearly 26,000 in all) –
9

identifying when the vehicle was towed, from which Parking Lot it was towed, the make, model
and year of each vehicle, the Vehicle Identification Number (VIN) and license plate number for
each vehicle towed, etc… – but also information on and an itemization for the amount of any
towing, release or storage fees charged. Id.; see also MC Tow Law §30C-10(e).
As mentioned above, the databases produced by G&G Towing during discovery in this
case show that G&G Towing towed 386 vehicles from Sugarloaf’s Parking Lot, and charged
$65,268.29 for those tows. Exhibit A, Stuckrath Aff. at 3.
Sugarloaf’s Motion and Memo dispute none of these facts, and do not even attempt to
use any of the facts contained in the voluminous discovery in this case in support of summary
judgment. Although Sugarloaf’s Memo includes a brief list of only 3 facts which it claims are
undisputed and material, none are actually facts supporting or relating to Sugarloaf’s summary
judgment motion. The first “fact” is not factual, but, rather, legal. It consists of a lawyer’s
affidavit about amendments to a law (the Montgomery County Towing Law (“MC Tow Law”).
Def. Memo at 2. And the second and third “facts” do not even concern Sugarloaf. They relate to
contracts between five Defendants who have now settled and are not part of this litigation – they
do not relate to Sugarloaf. Accordingly, Sugarloaf presents no facts as part of its demand for
summary judgment.
II.

Legal Standard
When ruling on a motion for summary judgment under Md. Rule 2-501(f), the Court

reviews the record in the light most favorable to the non-moving party and construes any
reasonable inferences that may be drawn from the facts against the moving party. Muskin v. State
Dep’t of Assessments & Taxation, 422 Md. 544, 554-55 (2011). “Under Maryland law, the nonmovant bears no burden of proof at the summary judgment stage. Rather, after the moving party
has produced sufficient evidence in support of summary judgment, the non-movant ‘must
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demonstrate that there is a genuine dispute of material fact by presenting facts that would be
admissible in evidence.’” Clark v. O'Malley, 434 Md. 171, 194, 73 A.3d 1086, 1100 (2013).
III.

Argument
A.

Sugarloaf Has Not Identified Any Facts Which Support Summary
Judgment or Rebut the Facts Which Show Sugarloaf’s Liability

As discussed in Part II.D., supra, Sugarloaf has not identified any undisputed, material
facts which would support summary judgment. Instead, all the available facts support Sugarloaf’s
liability. See, e.g., Parts II.B. & C., supra. Sugarloaf has therefore not carried its burden to
“produce[] sufficient evidence in support of summary judgment.” Clark, 434 Md. at 194. Because
Sugarloaf has not presented any factual basis for summary judgment, its summary judgment
arguments are purely legal arguments – many of which have already been rejected in this case,
and all of which are wrong, as discussed below.
B.

The Applicable Statutes Are Not in Derogation of the
Common Law

Sugarloaf’s first argument in the Memo appears in a section titled “Applicable Principles
of Statutory Construction.” Sugarloaf argues that this Court should limit its liability on the basis
that the common law supports the towing activity challenged in this case, and that the statutes
Plaintiffs are suing under are in derogation of the common law and thus must be construed
strictly. In fact, Sugarloaf is wrong – the opposite is true.
Maryland’s appellate courts hold that the common law prohibits the activity challenged in
this case, and that any legislative attempt to change that common law would have to do so
specifically. See, e.g., T.R. Ltd. v. Lee, 55 Md. App. 629, 634-35 (1983). Notably, the Legislature has
refused to make any such change. Accordingly, the statutes are not in derogation of – or
inconsistent with – the preexisting common law; instead, the statutes create remedies not
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available at common law. As discussed below, this means that they are remedial, and subject to a
liberal construction, not a narrow one.
This case involves the actions of Sugarloaf’s agent, G&G Towing, in asserting possessory
liens over the vehicles of the Plaintiff Class members which G&G towed from parking lots
including Sugarloaf’s. But more than thirty years ago, in T.R. v. Lee, the Maryland Court of
Special Appeals established that if any possessory lien was to exist with respect to a towed vehicle,
such a lien would have to be established by the Legislature because none existed at common law:
is clear that appellant had no common law possessory lien, which has been “defined
as the right ‘in one man to retain that which is in his possession belonging to another
till certain demands of him the person in possession are satisfied.’ ” Brown, The Law
of Personal Property, § 107 (2nd ed. 1955). (footnote omitted). The basis of such a lien
is an agreement, express or implied, between the parties. “Possessory liens are
fundamentally consensual in nature and arise from some agreement, either express
or implied, between the owner of goods and his bailee who renders some service
with respect to those goods.” Younger v. Plunkett, 395 F.Supp. 702, 707 (E.D.Pa.1975).
In Younger, plaintiffs' vehicles had been illegally parked and consequently towed
away at the direction of the police. Defendant towing companies asserted the right
to possessory liens on the vehicles in order to secure payment of the towing charges.
The court rejected defendants' argument.
No exception to the assent requirement in the creation of possessory
liens is recognized at common law under circumstances alleged in
the present case, and no such exception has been construed as
arising by implication from the authority of a police officer to
remove a disabled automobile from a public way or the right of a
property owner to remove a vehicle left on his property without his
consent.
Id. at 711. (footnote omitted).
…
In the case at bar, no such agreement, express or implied, existed. The debt for
towing and storage charges arose not out of contract but by operation of law. Thus,
no common law possessory lien existed.
Certainly, § 26-160 did not create or purport to create any lien as security for debts
arising thereunder. There is no mention of a lien, and none can be implied from
the mere establishment of a monetary obligation on the owner of a vehicle. Consent
being an important element of a common law lien, any statutory attempt to create
such lien without the element of consent would have to be strictly construed as in
derogation of the common law. Patapsco Trailer v. Eastern Freight, supra note 2, at 564,
318 A.2d 817; Wilkinson v. Townsend, supra, 99 S.E.2d at 540, 541. If such a remedy
is to be imposed, it is “a matter for ultimate correction by the legislature rather than
by the judiciary.” Younger v. Plunkett, supra, at 715.
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T.R. Ltd. v. Lee, 55 Md. App. 629, 634-35 (1983).
Seven years later, the towing company at the center of this case - G&G - sued
Montgomery County in this Court seeking to have Montgomery County’s towing ordinance
overturned as unconstitutional. See Cade t/a G&G Towing v. Montgomery Cnty., 83 Md. App. 419,
427 (1990). On appeal, the statute’s constitutionality was upheld, and the Court rejected G&G’s
argument that a common law or statutory possessory lien existed:
Bill No. 16–87 [the Montgomery County Towing Law] does not expressly create a
possessory lien in favor of the towing company. In other words, the Bill does not
give a towing company the right to retain a motor vehicle until the vehicle owner
pays the towing and storage fees. 30C–8(c)(8). From that, the circuit court
concluded that “since no possessory lien exists, there was no statutory or common
law requirement that the owner has to pay the tow truck operation ... the trespassing
vehicle owner isn't required to pay anything for the return of his vehicle and is
entitled to have it returned upon demand.”
Appellants contend that, under the circumstances, a common law possessory lien is
created in favor of the towing company until the vehicle owner pays the towing and
storage fees. However that may be, appellants repeatedly conceded at the hearing
in the circuit court that the Bill created no possessory lien by virtue of the trespassing
vehicles having been towed and stored.
Cade, 83 Md. App. at 427 (emphasis added). Nevertheless, Sugarloaf hired G&G to continue in
those very same activities, including conditioning returning possession of towed vehicles to their
owners on payment of what G&G demands.
Indeed, both the Maryland Legislature and the Montgomery County Council have
rejected attempts to create possessory liens on towed vehicles in derogation of the common law.
See Floor Report for 2012 SB401(showing rejection of “portion of the bill that would have
established a motor vehicle towing lien”).4 Such a rejection establishes both that no possessory
lien exists under the law, but also the Legislative intent that no such lien exists. See Demory Bros.,

SB 401 was, of course, enacted into law without the motor vehicle towing lien, as 2012
Maryland Laws Ch. 228 (S.B. 401), amending the Maryland Towing Law.
4
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Inc. v. Bd. of Pub. Works of Maryland, 20 Md. App. 467, 473 (1974) (“It has been held that a
legislative body’s rejection of a statutory amendment is significant because it throws light upon
the legislative intent.”)(citing Madden v. Brotherhood and Union of Tr. Employees, 147 F.2d 439, 443 (4th
Cir. 1945)).
Like the Maryland Towing Law, the Montgomery County Towing Law expressly
disclaims any possessory lien by a trespass tower:
This subsection and Section 30C-7 do not create or imply a lien in favor of a towing
service when such a lien would not otherwise exist. This subsection and Section
30C-7 do not give a towing service a right to retain possession of any vehicle it
would otherwise have to return to the vehicle owner.
MC Towing Law Sec. 30C-8(b)(8).
Thus, the activity challenged in this case – the exercise of possessory liens over towed
vehicles – is prohibited by the common law. The statutes which Plaintiffs allege were violated
when possessory liens were exercised over their vehicles are not “in derogation of” the common
law; they are consistent with it. In fact, in light of the common law prohibition on exercising
possessory liens over towed vehicles, it would be in derogation of the common law to permit such
an activity.
Yet Sugarloaf seeks to twist Cade – a case which establishes the illegality of the activity
challenged in this case – into a shield, by arguing that Cade held that a debt in favor of a towing
company is established against a vehicle owner who parks in “properly posted” private property.
Def. Memo at 3-4. However, 1) there are no facts in this case which suggest that Sugarloaf’s
property was “properly posted,” (and Sugarloaf’s Motion and Memo, of course, do not point to
any such facts); and, 2) once again, this case challenges the exercise of an unlawful possessory lien
over Plaintiffs’ vehicles, whether or not any underlying debt would have been owed to the towing
company had the property, in fact, been “properly posted.”
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Accordingly, the statutes at issue in this case are not in derogation of the common law
and are not subject to a strict construction on that basis. To the contrary, the statutes impose
remedies unknown at common law, which means that they are subject to a liberal construction,
and that exemptions not enumerated by the statute do not exist:
“[w]hen a statute provides remedies not available at common law, the statute is
remedial.” Lockett [v. Blue Ocean Bristol, LLC, 446 Md. 397, 424 (2016)]. “Once we
have determined that a statute is remedial in nature, it must be liberally construed,
in order to effectuate its broad remedial purpose.” Id. (cleaned up)…
For similar reasons, we have held that “exemptions from remedial legislation must
be narrowly construed.” Lockett, 446 Md. at 424, 132 A.3d 257 (quoting State Admin
Bd. of Election Laws v. Billhimer, 314 Md. 46, 64, 548 A.2d 819 (1988)). Reading
additional exemptions into a remedial statute limits the possibility of remedies
beyond what the Legislature intended. “It is not our proper function to add to the
statute another class of exemptions. That is a legislative function.” Dutta v. State Farm
Ins. Co., 363 Md. 540, 553, 769 A.2d 948 (2001).
Andrews & Lawrence Prof'l Servs., LLC v. Mills, 467 Md. 126, 162–63, 223 A.3d 947, 968 (2020).
Accordingly, the plain text and remedial nature of the statutes at issue in this case do not
permit Sugarloaf to benefit from unwritten exemptions. The basic principles of statutory
construction discussed above establish that the statutes in this case must be read liberally; not
narrowly, and not to “limit” liability as Sugarloaf claims. Def. Memo at 4.
C.

Sugarloaf Is Liable as Principal for the Acts of Its Agent, G&G

The overarching theme in Sugarloaf’s Motion is “It wasn’t me - directly.” Sugarloaf asks
for summary judgment on Plaintiffs’ Maryland Towing Act and CPA claims on the basis that it
legally cannot be held responsible for what G&G Towing did – despite the fact that G&G was
acting as Sugarloaf’s agent. See Memo at 6 (“the Maryland Towing Act imposes liability only on the
towing service, and not on” Sugarloaf), 9 (“The only debt collection, however, was of the debt
owed to G&G and collected by G&G. … The Fourth Amended Complaint does not allege that
[Sugarloaf] or any other property owners themselves were owed a consumer debt or collected any
such debt from Plaintiffs.”) These arguments, however, ignore the fact that Sugarloaf is liable for
15

G&G’s actions, including those in violation of the Maryland Towing Act and CPA, as a result of
the agency relationship between Sugarloaf and G&G, and because of the concerted action
undertaken by G&G and Sugarloaf in violation of the Maryland Towing Act and CPA.
First, Sugarloaf is derivatively liable for G&G’s statutory violations, through principles of
agency as well as concerted action. The SAC includes numerous allegations of the acts Sugarloaf
undertook in concert with G&G, utilizing G&G as its agent, which harmed the Plaintiffs in
violation of the Maryland Towing Act and CPA. For example, Sugarloaf had a contract with
G&G, under which G&G acted as the Defendants’ agent. See SAC ¶ 195 (“the Defendant Class
in this action consists of more than 500 Parking Lot owners, managers and/or agents who, like
Named Defendants, entered into written contracts with G&G that authorized G&G, as their
agent, to patrol their Parking Lots and trespass tow vehicles.”) The actions that are challenged in
this case and which were undertaken by G&G were within the scope of G&G’s agency with
Sugarloaf. See SAC at ¶¶ 207-210 (“G&G was the agent of each Defendant Class member, and
was acting within the scope of that agency, while performing services for which it had been
engaged by each Defendant Class member, at all times relevant to the actions alleged in this
Complaint. Each Defendant Class member manifested and indicated to G&G that the
Defendant Class member consented to G&G acting for the Defendant Class member’s benefit,
and G&G consented to act for each Defendant Class member. That consent was evidenced by,
among other things, a contract under which G&G and the Defendant Class member agreed that
G&G would tow cars off of the Defendant Class member’s properties for the Defendant Class
member, with the Defendant Class member’s authorization, and by G&G’s placement of signs
on the Defendant Class member’s properties stating that G&G would tow vehicles from the
Defendant Class member’s parking lots…. Each Defendant Class member had ultimate
responsibility to control the end result of G&G’s actions. … G&G was subject to each Defendant
16

Class member’s control, and had a duty to act primarily for the Defendant Class member’s
benefit. Among other things, the law places G&G under the control of parking lot owners, and
requires them to act for the benefit of parking lot owners – such as each Defendant Class
member. … G&G also had the power to alter the legal relations of each Defendant Class
member. Among other things, G&G had the power to subject parking lot owners – such as
Named Defendants – to liability….”). Indeed, Sugarloaf advertised to the Plaintiffs, and the
world at large, that G&G was acting on their behalf. See SAC ¶ 200 (“[T]he members of the
Defendant Class posted information regarding the delegation of all trespass towing services to
G&G throughout the Parking Lots and made it well known to the public that G&G acts on their
behalf and is in charge of, and exercises control over all aspects of trespass towing of vehicles
from those properties.”).
And although Sugarloaf’s summary judgment motion does not challenge the veracity of
the factual allegations of the SAC, the Court need not rely on those allegations alone. As this
Court’s Judgment (Docket No. 144 at ¶9.U.) found as a fact in this case, the contracts which
G&G had with each Defendant Class Member, including Sugarloaf:
provided that G&G Towing had general authority to determine which vehicles
would be Trespass Towed. The Standard Contract also provided that G&G
Towing, in Trespass Towing vehicles, was acting as an authorized agent of the
owners, managers and/or agents of the private parking lot.
Id.
These facts, supporting an agency relationship between Sugarloaf and G&G, are
dispositive of the summary judgment motion. Where a plaintiff produces legally sufficient
evidence of an agency relationship,5 as is provided by the evidence concerning the contract

Although Sugarloaf’s Memo boldly claims that the CPA “has no provisions for vicarious
liability,” Def. Memo at 11, the Court of Appeals recently contradicted that argument and held
that a principal is, in fact, liable for the acts of its agent in violation of the CPA. See Andrews &
5
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between Sugarloaf and G&G, the question must be submitted to the jury and summary judgment
is improper. See Green v. H & R Block, Inc., 355 Md. 488, 504, 735 A.2d 1039, 1048 (1999) (“In
order to defeat a motion for summary judgment, the party's burden is to produce legally
sufficient evidence of a principal-agent relationship. When legally sufficient evidence is
produced of an agency relationship, the question of the existence of the agency
relationship is a factual matter and must be submitted to the jury.”) (emphasis added).
Furthermore, well-recognized principles of agency law confirm both 1) that there is ample
legally sufficient evidence of an agency relationship between Sugarloaf and G&G and 2) that the
agency relationship between Sugarloaf and G&G makes Sugarloaf liable for G&G’s actions in
violation of the CPA. “Agency is the fiduciary relation which results from the manifestation of
consent by one person to another that the other shall act on his behalf and subject to his control,
and consent by the other so to act.” Green v. H&R Block, Inc., 355 Md. 488, 503 (1999), quoting
Restatement (Second) Agency § 1. In Green, a class of customers who filed tax returns and

Lawrence Prof'l Servs., LLC v. Mills, 467 Md. 126, 167–68, 223 A.3d 947, 971 (2020) (“Galyn Manor
[the principal] can be held vicariously liable for actions undertaken by Andrews [the agent] in
violation of the CPA.”) This principle is not limited to the Consumer Protection Act - statutory
violations are torts which are subject to the same liability principles as common law torts. For
example, in MaryCLE, LLC v. First Choice Internet, Inc., 166 Md. App. 481, 890 A.2d 818 (2006), the
court held that violation of Maryland’s Commercial Electronic Mail Act (“MCEMA”) was a tort,
stating:
MCEMA violations, like violations of the Consumer Protection Act, are “in the
nature of a tort.” Indeed, both statutes regulate false and deceptive trade practices.
. . Both are included in the same Article of the Maryland Code, and MCEMA falls
under Chapter 14, entitled “Miscellaneous Consumer Protection Provisions.”
Thus, the same principles that guide us when faced with questions of individual
liability for torts apply here.
Id. at 528, 890 A.2d at 846. See also Abramson v. Reiss, 334 Md. 193, 204 n.4, 638 A.2d 743, 748 n.4
(1994) (citing an Arizona case for “an analytical discussion on divining whether an action sounds
in tort or in contract”). These cases support the view that, in Maryland, torts encompass all
cognizable civil claims not ex contractu, including statutory violations. Aiding and abetting, which
applies to all torts, applies to these statutory torts no less.
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obtained “refund anticipation loans” (“RAL”) using the services of H&R Block sued H&R Block
for breach of fiduciary duty, fraudulent concealment and other claims for failing to disclose that
H&R Block had a financial interest in the RAL program. Green, 355 Md. at 498; 501. The Green
plaintiffs alleged a principal/agent relationship as the duties giving rise to the various breaches
and other violations. H&R Block denied that it was the agent of its customers with regard to the
RAL program, because it asserted that the customers lacked sufficient control over H&R Block to
establish such a relationship. Green, 355 Md. at 507-508.
The Court rejected H&R Block’s analysis:
There are two fundamental elements for the creation of the agency
relationship: (1) some manifestation or indication by the principal to
the agent that he consents to the agent’s acting for his benefit; and
(2) consent by the agent to act for the principal.
Green, 355 Md. at 505. The level of control necessary to establish an agency relationship is not
comprehensive. As the Court further stated in Green:
A principal need not exercise physical control over the actions of its
agent in order for an agency relationship to exist; rather, the agent
must be subject to the principal’s control over the result or ultimate
objectives of the agency relationship.
Often an agent is left free from direct supervisory control as he or
she furthers the interest of the principal.
Green, 355 Md. at 507-508. The Green court analogized H&R Block’s relationship as agent to that
of an attorney who acts on behalf of his client, noting that the client is a principal even though he
“may have little knowledge of the law or negotiating strategies and so trusts the attorney/agent to
further his or her interests in settlement negotiations.” Green, 355 Md. at 509.
Judge Wilner’s exhaustive opinion in Sanders v. Rowan, 61 Md.App. 40 (1984) is the most
comprehensive and academic exposition on Maryland’s law of agency, particularly as it concerns
the principal’s liability for the actions of an agent. In Sanders, an owner of thoroughbred horses
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(Sanders) retained the services of an experienced licensed trainer, King T. Leatherbury, to train
and race two horses in Maryland, “Dare to Command” and “Large as Life.” Inadvertently,
Leatherbury confused the horses and entered them in races under the wrong names. After the
error was discovered, Sanders sued James Rowan, an employee of Pimlico who worked as an
identifier,6 and the owners of Pimlico (the Maryland Jockey Club, Inc.) for Rowan’s negligence in
failing to discover that the error in identifying the horses. Pimlico’s liability was premised on the
doctrine of respondeat superior, as Rowan was Pimlico’s employee. Pimlico responded by asserting
Leatherbury was negligent in bringing the wrong horse to the paddock twice and failing to
discover the mistake. Since Leatherbury was acting as Sanders’ agent, Leatherbury’s negligence
is imputed to Sanders making Sanders guilty of contributory negligence. Sanders, 61 Md.App. at
46-47.
The Court noted that under the Maryland Racing Commission’s regulations, (1) only an
owner or owner’s agent could enter a horse in a race, (2) the trainer is the absolute insurer of the
horse he has entered, (3) the trainer may represent the owner in the matter of entries and
declarations, (4) the trainer must have his horse in the paddock at the time appointed for
inspection, and (5) the trainer shall attend to the horse. Based on these rubrics, the Court held:
In the context of the issue now before us, two things are absolutely
clear from this regulatory scheme: (1) the trainer is responsible for
seeing to it that the right horse is brought to the paddock, and (2) in
all that the trainer does in entering the horse and causing the horse
actually to run in a race, he acts as the owner’s designated agent.
Throughout, in his dealings with the track, he represents the owner,
whose horse it is and who primarily benefits from the horse’s success.
It is not so much a matter of servant vs. independent contractor; by
virtue of the regulatory scheme and the contract between them, the
owner has placed the trainer in the position of being able to switch
or otherwise misrepresent the horse he has entered for the owner
An identifier is required to certify the identity of each horse prior to a race by checking the
horse’s markings and tattoo on the horse’s lip against the tattoo and markings listed on its foal
certificate. Sanders, 61 Md.App. at 46.
6
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and thus, wittingly or unwittingly, to defraud the track and the
public. As a licensed and experienced owner, Sanders understood
that Leatherbury would be acting directly and exclusively on his
behalf in these important matters, and he cannot be heard to
disavow the mistakes that Leatherbury made in discharging his
agency. It necessarily is a case of qui facit per alium facit per se;
Leatherbury’s negligence is Sander’s negligence and Sanders is
responsible for the resulting injury.
Sanders, 61 Md.App. at 59.7 The same is true in the present case.
The authority to conduct trespass tows is vested in Parking Lot Owners, which are
accomplished on the owner's behalf through licensed towing companies. The MC Tow Law
regulates both Parking Lot Owners and trespass towing companies who wish to engage in
trespass towing in Montgomery County. For example, a property owner: (1) cannot engage in
trespass towing unless it has a written contract with a licensed trespass towing company (MC
Tow Law 30C-4(e)); (2) must register each parking lot with the Montgomery County Office of
Consumer Protection, and provide a copy of the contract with the towing company to the Office
(MC Tow Law 30C-4(f)); (3) may only tow vehicles from its parking lots if it posts signs
conforming to the County's requirements, including identifying "each towing company"
authorized to perform the trespass tows (MC Tow Law 30C-5(b)(1), (3)(F)); and (4) must
authorize the towing of each vehicle in writing. The towing company: (1) must be registered with
the Montgomery County Office of Consumer Protection (MC Tow Law 30C-4(b); (2) can only
tow vehicles if expressly authorized by the property owner to tow that particular vehicle (MC
Tow Law 30C-5(c)(1)); (3) must notify the police of each vehicle towed; (3) immediately deliver
towed vehicles to a storage facility that complies with the requirements of the MC Tow Law (MC
Tow Law 30C-9(a)); (4) must accept payment for authorized fees in cash, travelers check or credit

Qui facit per alium facit per se is a Latin legal term meaning, "He who acts through another
does the act himself." It is a fundamental maxim of the law of agency.
7
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card (MC Tow Law 30C-9(b); (5) allow vehicle owners or their agents to retake possession of
their vehicles 24 hours a day, seven days a week (MC Tow Law 30C-9(a)(5)); and (6) may only
charge fees for services that have been established by Montgomery County, at no more than the
maximum rates allowed.
This detailed regulatory scheme establishes the Parking Lot Owner as the person with
authority to commence trespass tows, which are then carried out on its behalf by a trespass
towing company under the terms of a written contract. The Parking Lot Owner necessarily
understands that it controls all trespass towing; it must authorize the towing company, and
request the tow of each vehicle. The Parking Lot Owner also must know that the trespass towing
company is always acting on the owner's behalf in carrying out the tow itself. Just like the trainer
in Sanders, the trespass towing company is the agent for the Parking Lot Owner. The wrongdoing
of the trespass towing company, while performing the tows on the owner's behalf, is the
wrongdoing of the owner. Sanders, 61 Md. App. at 59.
Indeed, in the case of non-consensual towing such as trespass towing, courts have found a
constructive bailment in which the party requesting the tow (i.e. a parking lot owner) is the bailee
and the towing company acts as its agent in towing and storing the vehicle until the bailment is
extinguished by return of the property to its owner.8 For example, in First American Bank, N.A. v.
District of Columbia, 583 A.2d 993, 994 (D.C. 1990), a District traffic officer impounded a bank
vehicle that was parked illegally, and the towing company under contract with the District,
Transportation Management, Inc. (TMI), towed the vehicle to the impound lot. The Court of
Appeals held that the impounding of the vehicle created a "quasi bailment" for hire:

Maryland recognizes that a constructive bailment arises in situations where a person comes
into lawful possession of another's property other than by virtue of a bailment contract. Choice Hotels
Inter., Inc. v. Manor Care of America, Inc., 143 Md. App. 393, 400 n. 1 (2002).
8
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While there was no explicit agreement here between the bank and
the District for the safekeeping of the vehicle, the District’s
impoundment of the bank’s vehicle involved a mutual benefit so as
to create a quasi bailment for hire. The District and TMI actively
took possession of the bank’s vehicle with the expectation of deriving
benefit therefrom. In addition to furthering its interest in insuring
the smooth flow of traffic, the District tows and stores illegallyparked vehicles for compensation. Likewise, TMI is under contract
with the District for the purpose of towing illegally-parked vehicles
to impoundment lots.
583 A.2d at 996-97. See also, American Ambassador Cas. Co. v. City of Chicago, 563 N.E.2d 882, 885
(Ill. App. 1st Dist. 1990)(impounding vehicle creates constructive bailment); Sprague v. Army's Auto
Wrecking, Inc., 670 N.E.2d 1089, 1091 (Comm. Pleas 1995)("A bailment arises between the
plaintiff and city and remains between the plaintiff and city. Defendant Army [towing company]
is the agent, by express contract, of the city to carry out the city's statutory responsibility once the
city seizes the plaintiff's motor vehicle and Army takes control.").
This constructive bailment is critical because as a bailee for hire, Sugarloaf’s duty to
safeguard the vehicles that it authorized and requested be towed continues until they are
returned to the owners. By delegating some of those duties to a towing company, Sugarloaf
created an agency that continued through the entire process until the vehicles were returned to
their owners.
And that agency results in liability for Sugarloaf. In Sanders, the Court of Special Appeals
acknowledged that principals are liable for tortious and otherwise wrongful conduct of agents,
even if the agent is acting in its own interest:
In the early case of Tome v. Parkersburg R.R. Co., 39 Md. 36, 70-71
(1873), the Court adopted the broad rule enunciated in Story On
Agency, § 452, that a principal
" ' is liable to third persons in a civil suit, for the frauds,
deceits, concealments, misrepresentations, torts, negligences,
and other malfeasances, or misfeasances, and omission of
duty, of his agent in the course of his employment, although
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the principal did not authorize, or justify, or
participate in, or indeed know of such misconduct,
or even if he forbade the acts or disapproved of
them. * * * In every such case the principal holds out his
agent as competent and fit to be trusted, and thereby in
effect, he warrants his fidelity and good conduct in all
matters within the scope of the agency.' "
Sanders, 61 Md. App. at 54 (emphasis supplied). After noting that such liability for physical harms
caused by some physical act of the agent have been narrowed over the years, the remainder has
remained intact. 61 Md. App. at 54-55. This formulation is in accord with Restatement (Second)
of Agency § 262 (principal is liable for the misrepresentations made to a third party and is not
relieved from such liability by the fact that the agent is acting entirely for his own purposes).9

Ironically, both the Maryland statute and Montgomery County Ordinance that regulate
impounding vehicles differ from the Maryland Towing Act and MC Tow Law in one critical
respect; the impound laws both establish a lien on the vehicle for payment of the fees for towing,
storage, etc., and the towing laws (i.e. Maryland Towing Act and MC Tow Law) do not.
9

§ 27-111(d)(3) of the Transportation Article (emphasis supplied)
(3) Subject to the provisions of this section, a police department that impounds a
vehicle by taking the vehicle into custody or immobilizes a vehicle under this section
promptly shall return possession or use of the vehicle to the registered owner of the
vehicle on payment of all actual costs of immobilizing the vehicle, or
towing, preserving, and storing the impounded vehicle, and providing the
notices required under subsection (f) of this section.
§ 31-62(c) of the Montgomery County Code (emphasis supplied)
(c) In any case involving the impoundment or immobilization of a vehicle under this
Section, an administrative cost set by Council resolution adopted under Section 257A must be charged to the owner or operator of the vehicle, in addition to all
outstanding fines and penalties assessed for violations of this Chapter and any
towing and storage costs incurred. All such fines, penalties, costs, and
charges must be paid to the County before the owner may reclaim or
secure the release of the vehicle.
Both the General Assembly and Montgomery County Council knew how to establish a lien for
payment of towing and storage costs for vehicle that have been towed without the owner's consent,
because they did so in the laws regarding impoundment of vehicles. The General Assembly did
not do so in the Maryland Towing Act. Montgomery County expressly disavowed any such lien in
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Moreover, Sugarloaf is liable for the actions of G&G in violation of the CPA because of
their concerted action. In Consumer Protection Div. v. Morgan, infra, the Maryland Court of Appeals
adopted the Restatement (Second) of Torts section covering aiding and abetting liability,
and applied it to the Maryland CPA statute. Morgan involved a claim brought by the
Maryland Attorney General against “a property investor, a mortgage lender, and two
appraisers” for unfairly and deceptively “tak[ing] advantage of unsophisticated, first-time home
buyers in Baltimore City.” Morgan 387 Md. at 140. The Court held that persons who act in
concert can be held jointly and severally liable under the CPA statute, adopting the
Restatement’s definition of concerted action:
For harm resulting to a third person from the tortious conduct of
another, one is subject to liability if he
(a) does a tortious act in concert with the other or pursuant to a
common design with him, or
(b) knows that the other's conduct constitutes a breach
of duty and gives substantial assistance or
encouragement to the other so to conduct himself, or
(c) gives substantial assistance to the other in accomplishing a
tortious result and his own conduct, separately considered,
constitutes a breach of duty to the third person.
Id. at 184-185, quoting Restatement (Second) of Torts § 876 (1979)(emphasis added). The
Morgan Court then found that subsection (b) – which describes aiding and abetting liability
– applied to the Attorney General’s claim under the CPA statute. Id. at 187.
Morgan is consistent with the earlier Court of Appeals decision in Alleco Inc. v. Harry &
Jeannette Weinberg Foundation, Inc., 340 Md. 176, 199-200 (1995), which held that aiding and

the MC Tow Law. It is clear that there is no lien under the laws in the present case. See, Nina &
Nareg, Inc. v. Movahed, 369 Md. 187, 201 n. 9 (2002)(absence of language in one section that is
included in another section indicates that legislature knew how to include but chose not to); Willis
v. Montgomery County, 415 Md. 523, 547 n. 13 (2010)(same).
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abetting liability exists for any unlawful act, including violations of Maryland statutes. See id.
(“aider and abettor liability ‘is based on the civil liability imposed at common law of those who
aid others in unlawful acts.’”), quoting 1 Speiser, et al., The American Law of Torts § 3:4, at 384386 (1983).10 In so holding, the Court approvingly cited cases from other jurisdictions that
recognized aiding and abetting liability in connection with statutory violations. For example, in
State ex rel. Mays v. Ridenhour, 248 Kan. 919, 811 P.2d 1220 (1991), cited in Alleco, 340 Md. at
200, the Supreme Court of Kansas held that violations of the Kansas Securities Act also gave
rise to aiding and abetting liability, even though that Act, like the statute and ordinance in the
present case and the CPA in Morgan, are both silent on aiding and abetting. Accord MRA
Property Management, Inc. v. Armstrong, et al., 426 Md. 83, 107-10, 43 A.3d 397, 411-13 (2012)
(concluding condominium association and management company can be held liable for violation
of CPA even though they are not sellers of condominiums, but rather, sellers’ agents); Haley v.
Corcoran, et al., 659 F.Supp.2d 714, 725-26 (D.Md. 2009) (acknowledging existence of vicarious
liability under CPA).
Additionally, liability for civil aiding and abetting in Maryland is governed by the same
principles as criminal aiding and abetting liability – which is routinely imposed in connection with
statutory violations. As the Fourth Circuit recognized in Rice v. Paladin Enterprises, Inc., 128 F.3d
Other cases cited in Alleco confirm that under Maryland law, liability for aiding and
abetting is not limited to common-law torts, but can arise for other breaches of duty or
unlawful or wrongful acts. See Halberstam v. Welch, 705 F.2d 472, 477 (D.C. Cir. 1983) (“wrongful
act” or “illegal” activity supported aiding and abetting in statutory wrongful death and survivor
action); Winslow v. Brown, 125 Wis.2d 327, 336, 371 N.W.2d 417, 422 (1985) (illegally driving
car on a bicycle path was the “commission of an unlawful act” sufficient for aiding and
abetting liability); Price v. Halstead, 177 W.Va. 592, 597-598, 355 S.E.2d 380 (1987)
(encouraging driver to drink and smoke marijuana was “breach of duty” sufficient for aiding
and abetting liability). Alleco’s favorable citation of these cases compels the conclusion that in
Maryland, aiding and abetting liability exists for breaches of duty that are not limited to
traditional common law torts.
10
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233, 251 (4th Cir. 1997) – a civil case – Maryland puts civil and criminal aiding and abetting
liability on equal footing:
It further appears that generally Maryland defines the tort of
aiding and abetting in the same way that it defines the crime of
aiding and abetting. The state defines “aider” as one who “assist[s],
support[s] or supplement[s] the efforts of another,” and defines
“abettor” as “one who instigates, advises or encourages the
commission of a crime.” . . . The primary, and possibly only,
difference between Maryland's civil and criminal laws of aiding and
abetting is the intent requirement.
128 F.3d at 251 (citations omitted).
Criminal liability for aiding and abetting statutory violations is well-recognized in
Maryland and, specifically, in connection with statutory wrongs in the criminal context. See Kohler
v. State, 203 Md.App. 110, 119 (2012). Not only are criminal and civil aiding and abetting
governed by the same standards in Maryland but, if anything, the standard for criminal aiding
and abetting is higher. As the Kohler Court aptly stated when applying aiding and abetting
liability to a statutory felony:
Maryland does not have an “aiding and abetting” statute.
Nevertheless, under established case law, a person who did not
actually commit the crime in question may nevertheless be guilty to
the same degree as the person who did.
Kohler, 203 Md.App. at 119 (citing Handy v. State, 23 Md. App. 239 (1974)).
In Kohler, the Maryland Court of Special Appeals upheld aiding and abetting liability in
the context of statutory drug offenses, including possession with intent to distribute, in the
absence of an aiding and abetting statute. Kohler, 203 Md. App. at 119; see, also, Bordley v.
State, 205 Md.App. 692, 719-720 (2012) (aiding and abetting liability for possession with intent to
distribute drugs); Handy v. State, 23 Md.App. 239, 250-251 (1974) (aiding and abetting liability for
violations of Maryland’s bookmaking laws).
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Here, as discussed above, Plaintiffs have alleged and produced evidence that Sugarloaf: (1)
had a written agreement appointing G&G Towing as the company to tow vehicles on its behalf, (2)
established the rules for towing vehicles from his parking lots, including the authority for G&G
Towing to patrol tow vehicles, a violation of the Maryland Towing Act and the MC Tow Law, (3)
notified the residents and visitors of Sugarloaf’s properties that G&G Towing was in control of all
aspects of trespass towing from their properties, (4) knew or had reason to know that G&G Towing
violated the Maryland Towing Act and MC Tow Law in numerous ways, and (5) knew the natural
consequences of its actions would be to allow G&G Towing to continue to violate the law, both
statutory and common law. Under its agreement, Sugarloaf expressly agreed that G&G Towing
would violate, and gave substantial assistance to G&G Towing in carrying out its violations of the
Maryland Towing Act and the MC Tow Law, and the common law. Thus, Sugarloaf is liable for
aiding and abetting both the statutory and common law violations committed by G&G Towing.
Accordingly, Sugarloaf is not relieved of liability for the wrongdoings of G&G Towing,
simply because it claims that G&G engaged in the wrongful activity, when G&G was Sugarloaf’s
agent, when Sugarloaf engaged in concerted activity with G&G. Sugarloaf chose G&G to fulfill
its duties as a bailee under agreements that contemplated that G&G would be paid by vehicle
owners, not Sugarloaf. Sugarloaf held G&G out to the world to perform those duties, and cannot
now be heard to disavow G&G's wrongful acts.
D.

Sugarloaf Is Subject to Direct Liability for Plaintiffs’ Maryland
Towing Act Claims

Sugarloaf argues that it is entitled to judgment as a matter of law on Plaintiffs’ Maryland
Towing Act claims on the basis that only a towing company “undertakes the towing or removal
of a vehicle from a parking lot” – and that it, as owner of the parking lots, cannot as a matter of
law, undertake such action. As discussed above, Sugarloaf’s argument ignores Sugarloaf’s
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vicarious liability for the acts of its agent, G&G (and Sugarloaf concedes that G&G “undertakes”
towing of vehicles, see Def. Memo at 6 (“the Maryland Towing Act imposes liability only on the
towing service…”)). Sugarloaf’s argument also ignores the affirmative, direct actions it
perpetrated in violation of the Maryland Towing Act.
As an initial matter, Sugarloaf does not point to any undisputed facts that it never
“undertook” to tow or remove the vehicles of Plaintiff Class members from its parking lot.
Instead of arguing that it did not, in fact, undertake to tow vehicles, Sugarloaf claims that
it is a legal impossibility for a Parking Lot Owner to undertake to tow vehicles. Sugarloaf’s
argument makes much of a purported inconsistency between § 21-10A-06, which imposes
liability on "Any person who undertakes the towing or removal of a vehicle from a parking lot in
violation of any provision of this subtitle: . . . ." on the one hand, and § 21-10A-04(a), which
requires that "a person who undertakes the towing or removal of a vehicle from a parking lot: . . .
shall have authorization of the parking lot owner . . . ." This apparent inconsistency, Sugarloaf
suggests, can only be reconciled if the Parking Lot Owner is not a person who undertakes the
towing or removal of a vehicle from a parking lot. Def. Memo at 6.
But it is simply not true that a Parking Lot Owner cannot be a person who undertakes the
towing or removal of a vehicle. There is nothing, for example, that prevents a Parking Lot
Owner from also being a licensed towing company. Sugarloaf argues that it would be “obvious
nonsense” to require a Parking Lot Owner to authorize itself to tow a vehicle. Id. But the Parking
Lot Owner inherently has its own authorization to tow a vehicle when it undertakes that tow.
Perhaps most importantly, nothing in the Maryland Towing Act exempts Parking Lot Owners
from its coverage.
Quite the contrary, other parts of the Maryland Towing Act explicitly refer to Parking
Lot Owners in terms of initiating vehicles being towed or removed from their parking lots. For
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example, § 21-10A-02, the section that requires Parking Lot Owners to post signs on their lots,
states: "The owner . . . of a parking lot . . . may not have a vehicle towed or otherwise removed
from the parking lot unless the owner . . . has placed in conspicuous locations . . . signs . . . ." A
reasonable reading of this language clearly contemplates that parking lot owners "have" vehicles
towed from their Parking Lots; they "undertake" the task of towing or removal of vehicles from
their Parking Lots, albeit with the assistance of towing companies. Indeed, the entire scheme set
forth in the Maryland Towing Act is based on the authorization and request of Parking Lot
Owners. Towing companies must be authorized by the Parking Lot Owner to tow, and the
towing of each vehicle must be at the request of the Parking Lot Owner. Maryland Towing Act, §
21-10A-05 (towing company must have (1) authorization to tow, and (2) a request that "the
vehicle" be towed, both from parking lot owner). Parking Lot Owners which undertake to tow
vehicles, including by contracting with a towing company to move the automobiles themselves,
are subject to the coverage of the Maryland Towing Act.
Accordingly, Sugarloaf is subject to both vicarious and direct liability under the Maryland
Towing Act, and not entitled to summary judgment on Plaintiffs’ Maryland Towing Act claims.
E.

Sugarloaf Is Not Entitled to Summary Judgment on Plaintiffs’
Montgomery County Towing Law Claims

Sugarloaf argues that liability under the Montgomery County Towing Law 1) is limited to
tows they expressly authorized; and, 2) does not include damages for violations in connection
with “storage and redemption procedures”. Def. Memo at 12-15. Neither argument has merit.
Sugarloaf gave G&G a standing authorization to tow, and the MC Tow Law expressly extends
liability to property owners which give such authorizations. Moreover, the MC Tow Law
imposes treble damages not only for “towing” violations but also to “violation of any duty
imposed…by this Chapter with regard to” any towing, or any damages suffered “during the tow
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or storage.” MC Tow Law §30C-10(a) (emphasis added) – broad language which covers the
actions challenged in this case, including the exercise of an unlawful possessory lien over
Plaintiffs’ vehicles and the imposition of unlawful credit card charges.
Initially, Sugarloaf argues that it is “exculpated” from liability under the MC Tow Law
because Plaintiffs allege that G&G Towing did not obtain the express authorizations required
under law to tow the Plaintiffs’ vehicles from Sugarloaf’s lots. The MC Tow Law, before
November 2015, excluded from liability property owners who “did not authorize the towing,
expressly or under a standing authorization,” 11 and now it only excludes from liability
persons with no business relationship with the towing company. See Def. Memo Exh. 1 at p. 25
(§30C-10(b)) (emphasis added).
Yet Plaintiffs alleged that Defendants gave G&G standing authorization to tow. See SAC
at ¶¶104 (alleging that Defendants gave G&G “authorization” to “patrol the Parking Lots and,
within G&G’s discretion, tow vehicles that are allegedly in violation of Parking Lot rules.”).
Sugarloaf, which bears the burden on this summary judgment motion, has not pointed to any
undisputed facts which would establish that it did not give G&G a standing authorization to tow
vehicles from its property. The available facts all point to the opposite conclusion. As the Court
has already found as a fact in this case, “[t]he standard contract used by G&G Towing (see
Exhibits 2-6 to Def. Memo), provided that G&G Towing had general authority to determine
which vehicles would be Trespass Towed.” See Dkt. No. 144 ¶9.U.
Furthermore, Sugarloaf’s argument that the MC Tow Law only imposes damages for
violations of the law while a car is on a tow truck ignores wide swaths of the text of the law. As

Such standing authorizations to a towing company are unlawful. See MC Tow Law §30C5(c)(7) (previously §30C-4(c)(9)) (prohibiting a person employed by or with a financial interest in a
towing company from being authorized to order the towing of a particular vehicle on behalf of a
property owner).
11
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mentioned above, the MC Tow Law imposes treble damage liability for “violation of any duty
imposed…by this Chapter with regard to” any towing, or any damages suffered “during the tow
or storage.” MC Tow Law §30C-10(a) (emphasis added). This language in a remedial statute
must be read broadly. It certainly covers violations of duties in connection with the storage and
redemption of towed vehicles - after all, the statutory damages are “three times the amount of
any towing, release or storage fees charged.” MC Tow Law §30C-10(e) (emphasis added).
Sugarloaf’s suggestion that the very measure of damages for violation of the statute is not a
damage covered by the statute is hard to understand.
Moreover, Sugarloaf’s argument that the imposition of charges on tows is somehow
entirely separable from towing ignores what the statute provides. The very definition of “towing”
under the MC Towing Law involves payment. See MC Tow Law §30C-1(6) (“Towing means the
removal, or preparation to remove, any motor vehicle by another motor vehicle for
compensation.”) (italics in statute, bold italics added). Because “compensation” is, by
definition, part of “towing” under the MC Tow Law, the imposition of a possessory lien over
Plaintiffs’ vehicles until compensation for towing was paid, and the imposition of credit card
charges when that compensation was paid, are “in connection with” towing.
Indeed, the exercise of an unlawful possessory lien over Plaintiffs’ vehicles while the
vehicles were in storage after being towed also constitutes damages suffered “during storage,”
caused by a lack of reasonable care. MC Tow Law §30C-10(a). The unlawful retention of
Plaintiffs’ vehicles under color of an illegal lien constituted a lack of reasonable care that caused
Plaintiffs damages.
Moreover, the MC Tow Law expressly covers, and regulates, the acceptance of credit
card payments as compensation for tows. See e.g. Sec. 30C-8(b)(3). And there is no question that
acceptance of a credit card to recover a towed vehicle is connected with the tow itself. Indeed, as
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shown by the Court of Special Appeals’ discussion in Cade, acceptance of credit cards bears a
reasonable relationship to the safety and welfare concerns raised by towing, and therefore in
connection with the towing. 83 Md. App. at 429-30. Accordingly, Sugarloaf’s argument that
actions in connection with payment of demanded towing charges is somehow not “in connection
with” towing and therefore is outside the scope of the Maryland Towing Law or the MC Tow
Law is without support.12
F.

Sugarloaf Is Not Entitled to Summary Judgment on Plaintiffs’
Common Law Claims
1.

Plaintiffs’ Money Had and Received Claim Does Not Require
Evidence that Defendants Have Possession of Plaintiffs’ Money

Sugarloaf argues that it is entitled to judgment on Plaintiffs’ claim for Money Had and
Received as a matter of law, because Sugarloaf alleges that it did not obtain possession of
Plaintiffs’ money. Def. Memo at 20-21. Sugarloaf’s Motion does not dispute, however, that G&G
obtained Plaintiffs’ money – and because that money was obtained as the result of the
coordinated activity of G&G and Sugarloaf, the money had and received claim is proper.
The Court of Appeals summarized the elements of the cause of action for money had and
received in Bourgeois v. Live Nation Entm't, Inc., 430 Md. 14, 46 (2013):
“The action for money had and received is a common count used to bring a
restitution claim under the common law writ of assumpsit. Ver Brycke v. Ver Brycke,
379 Md. 669, 698 n. 13, 843 A.2d 758, 775 n. 13 (2004). We have stated that this
count ‘lies whenever the defendant has obtained possession of money which, in
equity and good conscience, he ought not to be allowed to retain.’ State, Use of
Employment Sec. Bd. v. Rucker, 211 Md. 153, 126 A.2d 846 (1956).”

Additionally, Sugarloaf’s Motion does not dispute that G&G failed to comply with the
notice requirements of the MC Tow Law, §30C-8(e)(5), but claim that imposing liability “for only
violating this notice provision” would be “absurd.” Def. Memo at 19-20. This is a policy argument,
not a legal defense. Sugarloaf does not claim that the text of the MC Tow Law does not impose
liability “for only violating this notice provision.” Id.
12
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Id.
As Bourgeois holds, money had and received is a claim for restitution, and such a claim is
subject to derivative liability and may be asserted jointly and severally against parties that
participate in a common scheme to charge and collect money, or that otherwise jointly induce a
plaintiff to pay money in violation of the law. See Consumer Prot. Div. v. Morgan, 387 Md. 125, 18385 (2005) (applying the maxim that “the act of one is the act of all,” tortfeasors acting in concert
are responsible for the unjust enrichment that each gained at the consumer’s expense); State, Cent.
Collection Unit. v. Kossol, 138 Md.App. 338, 346-47 (2001) (rejecting argument that restitution was
not available from defendant because of insufficient proof he had directly received or held
monies paid by consumers; because there was a common scheme in which more than one
defendant participated, proper measure of damages was amount of money spent by consumers,
and all participating defendants were jointly and severally liable); State v. Cottman Transmissions
Systems, Inc., 86 Md.App. 714, 735-37 (1991) (proper measure of restitution was amount of money
spent by consumers, irrespective of whether money was paid to franchisee or franchisor; either
could be held accountable).
In People ex rel. Harris v. Sarpas, 225 Cal.App.4th 1539, 1557-63 (2014), the Court rejected
the argument of the owners and manager of a foreclosure rescue company that they could not be
ordered to pay restitution because they had not directly received any money from consumers,
holding that “to confer a benefit, it is not essential that money be paid directly to the recipient by
the party seeking restitution…”. The Court explained:
To confer a benefit, it is not essential that money be paid directly to the recipient
by the party seeking restitution. … The plaintiffs were entitled to relief under
traditional equitable principles of unjust enrichment, ‘upon a determination that
under the circumstances and as between the two individuals, it is unjust for the
person receiving the benefit to retain it. …
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Thus, ‘it is not essential that money be paid directly to [defendants] by the party
seeking restitution.’ … [Defendants] received money indirectly from customers by
having them pay [the company]. The customers parted with property in which they
had an ownership interest and are entitled to its return. The rule urged by
[defendants] would allow … violators to escape restitution by
structuring their schemes to avoid receiving direct payment from their
victims.
…
‘Where restitution is ordered as a means of redressing a statutory
violation, the courts are not concerned with restoring the violator to the
status quo ante. The focus instead is on the victim. ‘The status quo ante
to be achieved by the restitution order was to again place the victim in
possession of that money.’ … ‘ The object of [statutory] restitution is to
restore the status quo by returning the plaintiff funds in which he or she
has an ownership interest.’
Id. at 1562-63 (italics in original) (bolding added); see, also, Barnes v. Eastern & Western Lumber Co.,
205 Ore. 553, 611 (1954) (“How the group eventually disposes of the property which is taken is
immaterial. It is the wrongful appropriation by the entire group of tortfeasors which creates the
duty to return.”); Fitzwilliam v. Travis, 65 Ill. App. 183, 184 (1896) (“the common law action for
money had and received is joint and several against those actively participating in the concern,
whose action induced the payment of the money”).
Sugarloaf, however, ignores Plaintiffs’ allegations that Plaintiffs paid money they did not
owe as a result of Sugarloaf’s illegal actions, and that Sugarloaf is jointly and severally liable for
the money had and received. See SAC at, e.g., ¶¶ 166-176. Sugarloaf’s suggestion that Plaintiffs
must allege that it “is in possession of” a certain sum of money is without foundation, and
without citation. After all, it is not a “money possessed” claim.
2.

Plaintiffs’ Conversion and Trespass to Chattels Claims Do Not
Fail for Lack of Damages

Sugarloaf’s motion for judgment on Plaintiffs’ conversion and trespass to chattels claims
focuses exclusively on a purported lack of damages as a basis for dismissal of these claims. See Def.
Memo at 21. Ample case law supports Plaintiff’s claim, however.

35

First, it is well-settled in Maryland that the refusal to return property to its owner in the
absence of a possessory lien works a conversion. See Wallace v. Lechman & Johnson, Inc., 354 Md.
622, 624, 732 A.2d 868, 869 (1999). In Wallace, a seller sold goods on credit without retaining a
security interest. Id. When the purchaser returned them for repairs, the seller took possession,
and then retained the goods, refusing to return them until the purchaser paid the outstanding
balance. Id. Because no lien existed, the Court of Appeals held that the seller was liable for
conversion. Id. at 633. As Judge Rodowsky wrote for the unanimous Court:
Because Wallace had no lien for the balance of the sale price and waived any lien
he may have had for reinstallation, he is liable in conversion. In Saunders v.
Mullinix, 195 Md. 235, 72 A.2d 720 (1950), we noted that
“the gist of a conversion is not the acquisition of the property by the
wrongdoer, but the wrongful deprivation of a person of property to
the possession of which he is entitled. Nor need there exist a forcible
dispossession of property to constitute an act of the defendant a
conversion. A conversion may consist of a wrongful, tortious or
unlawful taking of property from the possession of another by theft,
trespass, duress, or fraud and without his consent or approbation,
either express or implied.”
Id. at 240, 72 A.2d at 722. See also Kirby v. Porter, 144 Md. 261, 266, 125 A. 41, 43
(1923) (wrongful deprivation, without conversion to own use, sufficient to establish
conversion).
Wallace v. Lechman & Johnson, Inc., 354 Md. 622, 633, 732 A.2d 868, 874 (1999).
This same rationale has been applied specifically in the trespass towing context. In
Halloran v. Spillane's Servicenter, Inc., 41 Conn. Supp. 484, 498-99, 587 A.2d 176, 183-84 (Super. Ct.
1990), the court addressed the towing company’s “no pay, no release policy” as follows:
the practice constitutes, in each individual case, an intentional conversion of the
vehicle by the defendant. “ ‘ “Conversion is ... [the] unauthorized assumption and
exercise of the right of ownership over goods belonging to another, to the exclusion
of the owner's rights.... The essence of the wrong is that the property rights of the
[owner] have been dealt with in a manner adverse to him, inconsistent with his right
of dominion and to his harm.... (Citations omitted.)” ’ ” Falker v. Samperi, 190 Conn.
412, 419–20, 461 A.2d 681 (1983). The wrong is committed even though the initial
acquisition of the owner's property may have been legitimate. “[P]ossession,
originally rightful, becomes wrongful by reason thereafter of a wrongful detention,

36

or a wrongful use of the property, or the exercise of an unauthorized dominion over
the property.” Coleman v. Francis, 102 Conn. 612, 616, 129 A. 718 (1925). The
wrongful act is committed when the possessor refuses to deliver the property to the
owner on demand. Id. In the present case, the defendant's possession of the vehicles
was originally lawful pursuant to § 14–145, and continued to be lawful up to the
time when an owner demanded the return of his vehicle. At that point, the
defendant's right to possession of the vehicle was extinguished. There was no lien
or other justification of any nature for holding the vehicle against the wishes of the
owner. Specifically, the refusal to release the vehicle after demand by the owner, in
order to extract payment of towing and storage charges, constituted conversion.
Nor was it necessary, in order for the conversion to have been committed, that the
owner voiced his demand in a particular manner. So long as the owner conveyed
by words or conduct that he desired the return of the vehicle, the defendant had no
right not to comply and no right to impose any conditions of payment on the return.
Although no Connecticut case is exactly on point, cases from other jurisdictions,
previously cited here, support this court's conclusion that the defendant's refusal to
release the vehicles amounted to conversion. See Capson v. Arizona, supra; Murrell v.
Trio Towing Service, supra; Kunde v. Biddle, supra.
Id. The same is true here.
And once a conversion has occurred, damages are the value of the converted property:
a successful action for conversion results in a forced judicial sale of the property
converted. Id. (citing Restatement (Second) of Torts § 222A (1965)). Hepburn v. Sewell,
5 H. & J. 211 (1821), explores the underlying theory.
“It must be borne in mind that the plaintiff in an action of trover
compels the defendant to become a purchaser against his will; and
from what period does he elect to consider the defendant as a
purchaser or as answerable to him for the value of the thing
converted? He selects the date of conversion as the epoch of the
defendant's responsibility, and claims from him the value of the
property at that period, with interest to the time of taking the verdict.
The inchoate right of the defendant as a purchaser, must therefore
be considered as coequal with the period of conversion, and his right
being consummated by the judgment and its discharge, must, on
legal and equitable principles, relate back to its commencement.”
Id. at 212.
Wallace, 354 Md. 622, 635-36, 732 A.2d 868, 875-76 (1999). As a result, the damages for
conversion are fixed at the time of the conversion. The converter that releases ransomed
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property quickly upon payment is not immune from suit - no “appreciable length of time” (Def.
Memo at 21) of a dispossession is required once the unlawful dispossession is proven.
Indeed, the Court of Appeals has held that the amount of time that property is withheld is
immaterial to a conversion claim – if the property is converted, then the damage due is the full
value of that property:
if the defendant “converted” the goods mentioned in the declaration to her use at
all, then the measure of damages would have been the fair market value of the
converted chattels at the time of the conversion, and whether she retained
possession of them for one day or longer would have been quite
immaterial.
Kirby v. Porter, 144 Md. 261, 125 A. 41, 43 (1923) (emphasis added).13

Sugarloaf claims that “temporary interference” with property rights does not constitute
conversion, citing Yost v. Early, 87 Md. App. 364, 388–89, 589 A.2d 1291, 1303 (1991) (Def. Memo
at 22). However, the focus of the holding in Yost was not the temporal length of the interference,
but the magnitude of the interference:
Conversion requires not merely temporary interference with property rights, but
the exercise of unauthorized dominion and control to the complete exclusion of the
rightful possessor. Citizens Nat's Bank v. Osetek, 353 F.Supp. 958, 963 (S.D.N.Y.1973);
AMF Inc. v. Algo Distributors, Ltd., 48 App.Div.2d 352, 356, 369 N.Y.S.2d 460, 464
(2d Dep't 1975); 1 F. Harper & F. James, The Law of Torts § 2.15 (1956); cf.
Restatement (Second) of Torts § 222A (1965). Merely removing one of a number of
copies of a manuscript (with or without permission) for a short time, copying parts
of it, and returning it undamaged, constitutes far too insubstantial an interference
with property rights to demonstrate conversion. See Pearson v. Dodd, 410 F.2d 701,
707 (D.C.Cir.1969), cert. denied, 395 U.S. 947, 89 S.Ct. 2021, 23 L.Ed.2d 465
(1969).
Here, there is no question that G&G Towing exercised “unauthorized dominion and
control to the complete exclusion of the rightful possessor,” the Plaintiffs – and Sugarloaf does not
argue otherwise. This is not a situation, as in Yost, where a manuscript was borrowed and returned.
Here, the Plaintiffs’ vehicles were secured by G&G behind a fence, and inaccessible by Plaintiffs,
until the Plaintiffs paid whatever sum G&G demanded. The other cases Sugarloaf cites on this
point as having followed Yost are equally distinguishable because of the complete dominion
exercised by G&G over Plaintiffs’ vehicles. See Waterfall Farm Sys., Inc. v. Craig, 914 F. Supp. 1213,
1228 (D. Md. 1995) (money and property which was used by an officer of a corporation which
were used for the corporation’s benefit were not converted by the officer); Diamond v. T. Rowe Price
Assocs., Inc., 852 F. Supp. 372, 410 (D. Md. 1994) (no conversion or trespass to chattels where the
putative converter/trespasser “lawfully possessed” documents and the claimant had “full access”
to them.)
13
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Plaintiffs’ claim for trespass to chattels is also well-pled. Again, Sugarloaf’s argument
focuses only on damages. Maryland law, however, counsels otherwise. In fact, proof of damages
are not even necessary for a claim of trespass to chattels, and the amount of time of a
dispossession is immaterial to whether the claim lies:
Section 221 of the Restatement provides that the following actions may constitute
intentional dispossession: … barring the possessor’s access to a chattel, … When
the trespass constitutes a dispossession, nominal damages are recoverable. This
result is true even if the dispossession is only for a short time.
Paul Mark Sandler & James K. Archibald, Pleading Causes of Action in Maryland 214 (5th ed.
2013).
Accordingly, Plaintiffs are entitled to at least nominal damages for trespass to chattels
constituting a dispossession, even where no additional damages are proven, which alone renders
summary judgment inappropriate. Moreover, Sugarloaf has cited no undisputed facts from which
the Court could determine as a matter of summary judgment that no damages occurred as a
result of the complete dispossession of their vehicles until they paid a sum of money unlawfully
demanded as a precondition to their vehicles’ release. The question of damages is thus one for
the jury.
G.

Sugarloaf’s Request for Legal Guidance is Vague and Redundant

Sugarloaf finally requests that the Court “tackle the legal question of statutory
interpretation” if the Court finds that there are “material disputes of fact which prevent the entry
of judgment.” Def. Memo at 23-24. But, as discussed above, Sugarloaf’s motion is legally and not
factually based – so the Court need not find a material dispute of fact to deny Sugarloaf’s
summary judgment motion. There are no material facts in dispute in connection with Sugarloaf’s
motion because Sugarloaf has not presented any facts in support of the motion.
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Exhibit A

QUAN-EN YANG, et al.
On Their Own Behalf and on Behalf
of All Others Similarly Situated,
Plaintiffs,

vs.

G & C GULF, INC. d/b/a
G&G TOWING, et al.

*

IN THE

*

CIRCUIT COURT

*

FOR

*

MONTGOMERY COUNTY, MD.

*

Case No. 403885V
TRACK VI

and

*

BRUCE PATNER t/a
PATNER PROPERTIES,
On His Own Behalf and on Behalf
of All Others Similarly Situated

*

*

Defendants.
*
*

*

*

*

*

Hon. Ronald B. Rubin,
Specially Assigned

*

*

*

*

*

*

ORDER
UPON CONSIDERATION OF the Motion for Summary Judgment Adopted by
Sugarloaf Partnership, LLC (Dkt. Nos. 418 & 782) (“Motion for Summary Judgment”), and
Plaintiffs’ Opposition thereto, and for good cause shown, it is this ____ day of ______________,
2020, by the Circuit Court for Montgomery County, hereby
ORDERED that the Motion for Summary Judgment is hereby DENIED.

_______________________________
Hon. Ronald B. Rubin
Judge, Circuit Court for Montgomery County

