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Abstract: In recent years strongly advocated by the European Union and implement the "precautionary 

principle" in his series of laws and regulations and policies to be reflected, but also precisely because of the 

application of the principle, making relevant laws and regulations has highlighted the role of trade barriers 

and strengthened.  The "precautionary principle"-oriented policy-makers, trying to establish an 

environmental protection center, not subject to any interference with the risk of a perfect utopian world, but 

it failed to recognize the resulting economic and opportunity costs, related industries and the world the 

scope of impact.  Articles in WTO multilateral trade system, the application of the precautionary principle of risk 

and its "scientific cloak of" hidden under the analysis of the role of technical barriers to trade. 
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 1, the risk of the precautionary principle in trade 

  

With the rapid development of international trade, environmental protection, human health and food safety issues 

have been more and more widespread concern.  Countries around the world competing to develop the relevant 

strategic policy, and have issued a series of specific measures, these measures constitute a beautiful layers of 

technical barriers to become technical barriers to trade.  Which is the principle of prevention of an 

emerging field of environmental law principles, the intent is to prevent human health, life, natural resources, 

the risk of damage, the increasing scope of application of the principle to other areas.  The precautionary 

principle in more and more legislation and policies to be reflected, although the principle advocates claimed 

that the principle of trying to protect human health, the environment and ensure the competitiveness of 

industries to establish a reasonable balance between, but no doubt the on international trade had a 

significant impact can not be neglected.  In recent years, the precautionary principle's role in the trade area has 

received considerable national and even world-wide concern, especially the European Union, the importance and 

status of this principle in its legislation and policies to be reflected in both.  In fact, with the EU's position in the 

world economic arena is on the rise, the risk of the precautionary principle in the government on public risk 

assessment and management role in the international context has become an increasingly deepening global 
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economic integration in the central theme.  The "precautionary principle"-oriented policy-makers, trying to 

establish an environmental protection center, not subject to any interference with the risk of a perfect 

utopian world, but it failed to recognize the resulting economic and opportunity costs, related industries and 

the world the scope of impact. 

  

 

 2, WTO system the positioning of the precautionary principle 

  

The Application of Sanitary and Phytosanitary Measures Agreement (Agreement on the Application of Sanitary 

and Phytosanitary Measures, SPS) section 5.7 is the WTO framework, the members may explain their right to 

apply the "precautionary principle" in a clause can be invoked.  "SPS Agreement" members are expected to 

determine the appropriate level of sanitary or phytosanitary protection, should take into account the negative 

impact of trade will be reduced to a minimum level of objective should be to avoid the level of protection it 

considers appropriate in different circumstances, the existence of international trade discrimination or a disguised 

restriction of the arbitrary or unreasonable differences.  Required pursuant to the Agreement, each Member shall 

ensure that the relevant rules set a reasonable goal to protect, within the limits necessary for the implementation of, 

and based on scientific principles, once did not have sufficient scientific evidence, shall not continue to maintain 

the rule, "SPS Agreement" Article 5.7 provides an exception to the requirement.  This provision allows members to 

the scientific evidence is not sufficient to adopt the interim measures at the same time, this can be interpreted as, in 

the do not have to prove the safety of a product under the conditions of sufficient evidence, the members of the 

party can take preventive measures.  SPS Agreement the provisions of Article 5.7 are usually considered to have 

the basic elements of the precautionary principle, but only with the relevant factors was not able to assume that 

Article 5.7 is the precautionary principle.  At least from the bill itself, and the WTO Dispute Settlement Body 

(DSB) processing results for the case, DSB, and not Article 5.7, as the precautionary principle be applied.  

 

In the beef hormone case, the EU invoked the "precautionary principle" to support its claim, while the Appellate 

Body rejected the principle in international law to make a clear comment on the status.  This case, the EC did not 

assert its right from the United States and Canadian beef import ban is an interim measure, but invoked the 

"precautionary principle" to support its claim: its ban on beef hormones is based on risk assessment, and advocates 

of the precautionary principle is a customary rule of international law.  The EU has put forward the precautionary 

principle is a fundamental customary international law or at least a general principle of law, the essence of the 

precautionary principle is that it not only for dealing with risks, but also for risk assessment.  The EU believes that 

the Group of Experts on the precautionary principle can not be applied above have been defined in Article 5.1 of 

the SPS Agreement and 5.2 of the statements, as well as the precautionary principle in conflict with these 

provisions of the statement is not correct.  The EU believes that SPS Agreement Article 5.1, 5.2 and Annex A.4, 

and did not describe a particular type of risk assessment, but simply illustrates the risk assessment factors to be 

considered.  Therefore, the provision itself does not prevent the Member States in the face of conflicting scientific 

information and scientific uncertainty set based on careful consideration of the appropriate safety standards.  

 

The Appellate Body for the "precautionary principle" and the "SPS Agreement" the relationship between the 

specific comments made, but still refused to "precautionary principle" of international law and the status of their 

views.  The appeal mentioned in the report, first, the precautionary principle has not been written "SPS Agreement" 

and can not, as so with the other provisions of the agreement of measures inconsistent with its obligations under the 

legitimizing basis.  Second, the precautionary principle in article 5.7 of the agreement is indeed reflected in the 

meantime, the precautionary principle in the preamble paragraph 6 and Article 3.3 is also reflected.  These are 

clearly recognized the right to take their respective Member States consider appropriate measures to protect the 

level of these protective measures can be higher than currently existing international standards, guidelines and 

recommendations set forth in the level of protection.  Third, the Group on whether there is sufficient scientific 
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evidence to prove the legality of SPS measures on issues such as definition, has the right to decide.  Fourth, the 

precautionary principle itself does not, nor is there the text of the relevant guidelines of the Expert Group from the 

application of general principles of treaty interpretation to explain "SPS Agreement" provisions of the obligation of 

all freed.  However, the Appellate Body that the "precautionary principle" in the status in international law has 

always been academics, managers, lawyers and judges to debate, some point of view, the principle of international 

environmental law has developed into a general field of principles of customary law.  However, whether this 

principle as a general principle or international customary law has been widely accepted by all members is 

still uncertain.  Therefore, the Appellate Body unnecessary and non-cautious on this abstract question but 

important point.  

 

Thus, for the "precautionary principle" in international law the status of the law does not make a clear definition of 

"precautionary principle", at least outside the field of international environmental law, pending an authoritative 

interpretation.  We can draw the conclusion that the relevant provisions in the SPS Agreement, you can find 

the elements of the precautionary principle, the precautionary principle only when the scientific evidence is 

not very good when they could be invoked, but it must be based on a risk assessment.  Moreover, the 

precautionary principle reflected in the SPS Agreement is limited, not clear.  Also noteworthy is that, SPS 

agreement although under the system of coordination of WTO free trade and human, animal and plant 

health protection of these two different, to a certain extent, as opposed to the policy objectives of the results, 

but the legal regulatory system, there is more emphasis on trade自由.  

 

 

3, "TBT" Agreement on the precautionary principle role of the regulatory barriers to 

  

Under the precautionary principle in risk, if a material, the product itself, or in their production, forming, assembly 

process, may be an uncertain future, for health or the environment caused by the potential and unknown risks, then 

this material or product will be banned or severely restricted.  On the surface, the precautionary principle is the 

public safety, health and food safety, "safety first" (better safe than sorry) management system under a 

scientific principles, but their real nature, not difficult to find in a much greater degree to play a role in 

achieving political goals.  The precautionary principle, not based on reality and in particular the likelihood 

of actual risk, but rather to determine based on the experimental environment, in an uncertain future the 

potential risks that may occur or hazards, and thus determine the risk of a substance.  Of the principle 

advocate of the environment for the establishment of a center, not subject to any risk of interference with a 

perfect utopian world, but fails to recognize the resulting economic and opportunity costs of related 

industries as well as the impact of society as a whole.  The precautionary principle to risk-oriented policy-

makers, trying to eliminate uncertainty, potential environmental or health hazards, but it brought new and 

greater public danger, and that such risk is not easy to assess and manage .  If the principle has been 

adopted worldwide, then according to this so-called "scientific principles", all countries can change and the 

environment of a product based on the weak linkages between the presumption of evidence, and severe 

restrictions on their domestic or international trade.  
 

Under the WTO legal framework, there are two members of the development in order to prevent unnecessary trade 

barriers constitute technical regulations or standards developed by the special agreement, in addition to discussion 

before the "SPS Agreement", the other is the Agreement on Technical Barriers to Trade (Agreement on Technical 

Barriers to Trade, TBT), to a certain extent can be said that the two relevant provisions of the treaty, and risks are 

closely related to the precautionary principle.  "TBT" the agreement is relatively wide scope of use apply to 

sanitary and phytosanitary measures, technical regulations, standards or other matters.  According to "TBT 

Agreement," Article 2 stipulates that all members are obligated to ensure that their development, adoption 

or implementation of technical regulations shall not in purpose or effect on international trade caused by 
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unnecessary obstacles.  In addition, the technical regulations on trade restrictions to achieve the legitimate 

objective should not exceed the limits necessary, taking into account the legitimate objectives of the risk of 

failure to achieve potential.  Therefore, under the pretext of "green coat" and the precautionary principle, 

not only because of its risk assessment system foundation damage, which may result in greater risk, but also 

because of the role of trade restrictions under the framework of the appropriate violation of WTO 

obligations.  
 

IV Conclusion 
  

In view of the precautionary principle related to legal, economic, political, social and a variety of factors, in the 

WTO framework, for this problem started a discussion and concern, in so far submitted to WTO dispute settlement 

mechanism of the cases, there are also involved in the principles of the relevant案例.  At the WTO level, the 

relationship between trade and the environment has attracted a wide-ranging discussion, but "risk prevention" has 

not yet made a clear positioning.  WTO rules do not hinder Member States to the extent it considers 

reasonable to take to protect the environment and human, animal, plant life or health-related measures, but 

the taking of such measures shall not be unreasonable restrictions on international trade effects.  Thus, in 

the field of international trade for the precautionary principle should adopt a cautious approach, or their 

application is likely to create barriers to trade effect. 
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