New Jersey Law On Contract Boilerplate Provisions

by Gianfranco A. Pietrafesa

his article examines New Jersey case law
addressing the boilerplate provisions tvpical-
ly found at the end of contracts, and fre-
quently ignored by attorneys. Attorneys
automatically include these provisions in

their contracts without a real understanding
of their meaning or how they may affect their clients. After
reviewing this article, the drafter and negotiator of contracts
should better understand and appreciate the importance of
these contract provisions.

Waiver of Trial by Jury

Although parties to a contract have a right to a trial by jury
to resolve their disputes, they very often desire a judge, rather
than a jury, resolve their disputes. This is based on the belief
that juries are unpredictable, or that they are unable to resolve
technical or complex issues. It may also be based on the fact
that bench trials are quicker and less expensive. The parties
may achieve their goal by including a provision in their con-
tract waiving their rights to a jury trial.

A party may waive 2 right to a jury trial, whether that right
is based upon a constitution, statute or the common law.
However, there is a presumption against such a waiver.? For
this reason, a contractual waiver must be voluntary, inten-
tional and knowing in order to be enforceable.’

One court refused to enforce “a non-negotiated jury waiv-
er clause appear|ing] inconspicuously in a standardized form
contract entered into without assistance of counsel ,..” It did
note, however, a tendency by the courts to enforce a contrac-
tual waiver of a trial by jury where: 1} the parties have been
represented by counsel, 2) there have been negotiations with-
out substantial inequality in bargaining positions, or 3) the
contract provision is conspicuous.’ Thus, another court
enforced a contractual waiver of a jury trial when it was clear-
ly visibie, in clear and plain language and in a form approved
by the New Jersey Department of Insurance.®

Based upon existing New Jersey law, parties may waive
their right to a jury trial by including such a waiver in their

contracts. It is likely that such a contract waiver will be
upheld if the parties were represented by legal counsel who
negotiated and drafted the contract, and/or if the parties had
substantially equal bargaining power. In order to increase the
odds that a contractual waiver of a jury trial will be upheld by
a court as voluntary, intentional and knowing, it should use

ctear and plain language, be conspicuous in appearance (e.g.,
in bold, all capital letters, larger font size) as well as in loca-
tion (e.g., the last provision before the signatures). The parties
may even be required to initial the provision.

Governing Law

The old or traditional rule was that the law of the state
where the contract was entered into would determine the
rights and duties of the contracting parties.” In 1980, this
mechanical ruie was replaced with a more flexible one that
tocuses on the state that has the most significant contacts or
connections with the parties and the transaction.® Thus, the
law of the state of contracting no longer automatically and
conclusively determines the parties’ rights and duties.’
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However, event under the more flexi-
ble approach, the law of the state where
the contract was entered into should be
applied to determine the parties’ rights
and duties, because it usually comports
with the parties’ reasonable expecta-
tions, unless another state has a more
dominant and significant relationship
to and closer contacts with the parties,
the transaction and the underlying
issues.' Indeed, one court has character-
ized this as a presumption."”

The foregoing analysis is consistent
with the factors and contacts set forth in
Sections 6 and 188 of the Restatement

(Second) of Contracts.' Section 188 lists
several relevant contacts to be consid-
ered in the anaiysis under Section 6,
including the domicile, residence,
nationality, place of incorporation and
place of business of the parties, and the
places of contracting and performance.”
Section 6 sets forth the factors relevant
te the court’s analysis, including the rel-
evant policies of the forum and of other
inferested states, the protection of justi-
fied expectations, the basic policies
underlying the particular field of law,
and certainty, predictability, and unifor-
mity of result. *

In the absence of a contract provi-
sion specifying the law to be applied,
the court will engage in the foregoing
choice of law analysis.”” However, the
parties have the power to specify which
state’s law will govern their contract
and, given the relative uncertainty over
which state’s law will apply in deter-
mining their rights and duties, they

often do specify the governing law in
their contracts.™

The court will apply the law of the
state chosen by the parties so long as
doing so does not contravene New Jer-
sey public policy."” Otherwise, the court
will reject the parties’ choice of law."

There have been a number of cases
where the court has refused to honor
the parties’ choice of law in order to
protect a party under New Jersey public
policies. In one case, a party argued that

Delaware law allowed it to unilaterally
modify the parties’
include an arbitration provision. The

agreement 1o

court, however, held that the applica-
rion of Delaware law, which was the
governing iaw specified in the agree-
ment, would violate New Jersey public
policy—New Jersey does not allow the
unilateral modification of a contract of
adhesion—thus, the choice of law provi-
sion would niot be given effect.”
Likewise, in another case, the court
refused to apply Delaware law, which
was specified in the parties’ property
settlernent agreement, to resolve an
issue concerning a child residing in
New Jersey.”” Finaily, in a third case, a
franchise agreement provided for the
application of New Jersey law. The
court, however, refused to apply New
Jersey statutory law because the fran-
chisee was located in Connecticut. It
reasoned that it would have applied
New Jersey law if a New Jersey fran-
chisee was a party to a contract provid-
ing for the application of another
state’s law. Thus, Connecticut statutory
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law should be applied to the Connecti-
cut franchisee despite the parties’ selec-
tion of New Jersey law.”

The court will not apply the parties’
choice of law if the state chosen has no
substantial relationship to the parties or
the transaction and there is no other
reasonable basis for the parties’ choice
of law.” For example, parties located in
New fersey cannot select the law of Cal-
ifornia to govern their contract, unless
there is a reasonable basis for them to
do so.

Some states have enacted statutes
allowing the parties to select their law
even if there is no connection to the
state, provided the parties meet certain
statutory requirements.™ For example,
the parties would have a reasonable
basis to select Delaware law to govern a
corporate transaction or New York law
to govern a commercial transaction,
because of the amount of settled law on
such matters.

Finally, it should be noted that there
is case law providing that an inconspic-
uous choice of law provision will not be
given effect. However, they involve con-
tracts of adhesion between parties of
unequal bargaining power.”

An attorney should bear these princi-
ples in mind when deciding which
state’s law should govern the parties’
contract. Otherwise, the parties’ rights
may be governed by the law of a state
other than the one selected by them.

Forum Selection

The parties to a contract may select
the forum--the court—to resolve their
future disputes. Forum selection provi-
sions are prima facie valid, and have long
been enforced in New Jersey.® In gener-
al, a forum selection provision will be
enforced unless it is the result of fraud or
overweening bargaining power, it vio-
lates a strong public policy of the local
forum, or the selected forum would be
seriously inconvenient for the trial.®

The circumstances of fraud and over-



weening bargaining power are well
known, and do not require explanation.
However, it should be noted that busi-
nessmen are presumed to act at arm’s
length and to be of equal bargaining
power.”” Further, perfect parity is not
necessary for the parties to have sub-
stantially equal bargaining power.™

The exception for violation of strong
public policy of the local forum may be
explained by a case where the court held
that the public policy considerations in
the New Jersey Franchise Act—protect-
ing franchisees in New Jersey—invali-
dated the forum selection provision in a
franchise agreement.”

Seriously inconvenient for the trial
“does not apply in cases where geo-
graphic distance merely inconveniences
production of non-party witnesses;
rather, it is reserved for the situation
where ‘trial in the contractual forum
would be so gravely difficult and
inconvenient that the party will for all
practical purposes be deprived of his day
in court.”"*

In addition to the foregoing factors,
the enforceability of a forum selection
provision is governed by the require-
ment of reasonable or adequate notice.
That s, the party objecting to the
forum must have had notice of the
forum selection provision, and the
forum, at the time he signed the
agreement.”

The following simple forum selec-
tion provision has been upheld in
New Jersey:

The courts of the State of Jersey shali
have jurisdiction to hear and deter-
mine any claims or disputes pertain-
ing directly or indirectly to this
agreement and to any matter arising

therefrom.™

Likewise, the following provision has
been upheld:

...you consent to the exclusive jurisdic-

tion and venue of courts in King Coun-
ty, Washington in all disputes arising
out of or relating to your use of MSN

or your MSN membership.*

In upholding the foregoing provi-
sion, the court noted that “there was
nothing extraordinary about the size or
placement of the forum selection clause
text. ..[Tihe clause was presented in
exactly the same format as most other
provisions of the contract. It was the
first itemn in the last paragraph of the
electronic document....”*

The following comprehensive provi-
siont has also been upheld:

Any cause of action, claim, suite or
demand by dealer, allegedly or arising
from or related to the terms of this
agreement or the relationship of the
parties shall be brought in the Federal
District Court for the district of Nebras-
ka in Lincoln, Nebraska, or in the dis-
trict court for the third district of the
state of Nebraska. Both parties hereto
irrevocably admit themselves to, and
consent to, the jurisdiction of either or
both of said courts.”

With regard to the foregoing provi-
sion, the court noted that the parties
executed the agreement annually, the
forum selection provision in each
agreement appeared immediately
above the signature line, the compa-.
ny’s president read and understood the
provision before signing the agree-
ment and he never questioned, com-
plained about or attempted to
negotiate the provision.”

It is advisable to state the forum in
the contract provision. However, even
in the absence of a specific forum, a pro-
vision is still valid if the forum can be
determined at the time the parties
entered into the contract. For example,
the following provision was upheld
because the location of the principal

place of business could be determined at
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the time the contract was formed:

Any actions, claims or suits (whether
in law or equity) arising out of or
relating to this Contract, or the
shall be
brought only in courts located in the

alleged breach thereof,

State where Seller's principal place of

business is located.”’

By contrast, the following provision
was invalidated because the location of
the unnamed assignee could not be
determined at the time the contract was
formed and, thus, the forum in which
the action would be brought could not
be determined:

... You consent to the jurisdiction of
any local, state, or federat court locat-
ed within our or our assignee’s state,
and waive any objection relating to

improper venue, ™

In drafting a forum selection provi-
sion, the forum should be stated in the
contract provision, or the parties should
be able to determine the forum at the
time they enter into the contract. The
provision should be placed near the sig-
nature lines, and the parties may even
be required to initial the provision.
Finally, a larger font size, capital letters
and/or bold text should be used to make
the provision more conspicuous in
order to provide reasonable and ade-
quate notice to the parties.

Anti-Assignment and Anti-Delegation

Generally, New Jersey law allows
parties to assign their contract rights
and delegate their contract duties.”
Parties may not, however, assign their
contract rights or delegate their con-
tract duties when doing so is prohibited
by operation of iaw, or is contrary to
public policy.®

Parenthetically, it shouid be noted
that party the
assignor/obligor) delegates its contract

even if a (i.e.,
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duties, the delegation does not relieve
it of its duty to perform under the
contract or its lability to the other
party (i.e., the obligee) in the event of
a breach of contract by the assignee.”
In other words, the assignment does
not release the assignor from its duties
and obligations under the contract,
unless the obligee consents to the
release. In such a case, there is a nova-
tion of contract between the assignee
and the obligee. ¥

As a result of this freedom to assign
contract rights and delegate contract
duties, the parties to a contract usually
include a provision prohibiting the
assignment of contract rights and the
delegation of contract duties. The provi-
sion may prohibit all or some assign-
ments. Conversely, the provision may
expressly authorize assignments by the
parties, even if only specific assign-
ments (e.g., to subsidiary or affiliated
companies).™

In the late 1990s, the New Jersey
courts began relying on the principles
in the Restatement (Second} of Con-
tracts
delegation, specificaily Sections 317
and 32Z. New Jersey law on anti-
assignment provisions is set forth in a

relating to assignment and

trilogy of cases, one by the New Jersey
Supreme Court,* another by the Appel-
late Division,* and the third by the
Third Circuit.”

With regard to these sections of the
Restatement, the Supreme Court has
noted:

Sections 322 and 317 are the relevant
sections in the Restatement of Con-
tracts dealing with assignments of
322

addresses the effect of contract terms

contractual rights, Section
that prohibit assignment of rights
under a contract. Section 317 recog-
nizes the validity of assignments, but
specifically identifies important excep-
tions that limit the assignabiiity of

contractual rights.*
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Restatement Section 317 provides in

pertinent part:

{2) A contractual right can be assigned
inless

{a) the substitution of a right cf the
assignee for the right of the assignor
would materially change the duty of
the obligor, or materially increase the
burden or risk imposed on him by his
contract, or materiaily impair his
chance of obtaining return perform-
ance, or materially reduce its value to
himn, or

(o) the assignment is forbidden by
statute or is otherwise inoperative on
grounds of public policy, or

(¢} assignment is validly precluded by

contract.”

Restatement Section 322 provides

pertinent part:

{2} A contract term prohibiting assign-
ment of rights under the contract,
uniess a different intention is mani-
fested, ...

(b) gives the obligor a right to dam-
ages for breach of the terms forbid-
ding assignment but does not render
the assignment ineffective;

(¢} is for the benefit of the obligor, and
does not prevent the assignee from
acquiring rights against the assignor or
the obligor from discharging his duty

as if there were no such prohibition.™

-

I

With specific regard to Section 322,

the Supreme Court has noted that it

embodies the general, now-majority
rule that contractual provisions pro-
hibiting or limiting assignments
operate only to limit the parties’
right to assign the contract, but not
their power to assign, unless the par-
ties manifest with specificity an
intent to the contrary. In the absence
of such a manifestation, a non-

assighment provision is interpreted

merely as a covenant not to assign,
the breach of which renders the
assigning party liable in damages.
The assignment, however, remains

vakid and enforceable !

The Appellate Division likewise pre-
vigusly noted that the Restatement dis-
tinguishes between a party’s power to
assign as opposed to its right 1o assign. A
party’s power to assign is limited to situ-
ations where the parties clearly manifest
such an intention in the contract.®® The
Appellate Division noted that the par-
ties’ “different intention” may be mani-
fested in the express language of the
contract.” In other words:

“[Tlo reveal the intent necessary to
preciude the power to assign, or cause
an assignment violative of contractual
provisions to be wholly void, such
clause must contain express provisions
that any assignment shall be void or
invalid if not made in a certain speci-
fied way.” Otherwise, the assignment
is effective, and the obligor merely has

the right to damages.™

The Third Circuit summarized the
state of the law in New Jersey as it exist-
ed in 1999, which is consistent with the
Supreme Court’s decision in 2001:

[Clontractual provisions fimiting or
prohibiting assignments operate oniy
to limit a parties’ right 1o assign the
contract, but not their power to do so,
unless the parties’ fsic] manifest an
intent to the contrary with specificity.
To meet this standard the assignment
provision must generally state that
nonconforming assignments (i) shail
be "void” or “invalid,” or (i} that the
assignee shall acguire no rights or the
nonassigning party shall not recognize
any such assignment. In the absence of
such language, the provision limiting
or prohibiting assignments wiil be

interpreted merely as a covenant not




1o assign, or to Tolow specific proce-
dures—typically obtaining the non-
assigning  party's prior written
consent—hefore assigning. Breach of
such a covenant may render the
assigning party lisble in damages to
the non-assigning party. The assign-
ment, however, remains valid and
enforceable against both the assignor

and the assignee >

An examination of the anti-assign-
ment contract provisions in these three
cases 1s instructive. The contract lan-
guage before the Third Circuit merely
provided that the agreement, and the
obligations and rights thereunder,
would not be assignable by one party
without the express prior written con-
sentt of the other party.*® The Third Cir-
cuit noted that the contract language
did not specifically state that an assign-
ment without prior written consent
woukd be void or invalid. Thus, the con-
fract did not limit a party’s power to
assign and the assignment was valid and
enforceable.*”

Likewise, the contract provision
before the Supreme Court provided: “To
the extent provided by law, the afore-
said deferred lump sum payment shall
not be subject to assignment, transfer,
cominutation, or encumbrance, except
as provided herein.”* Thus, the Court
held that the language

merely constitutes a covenant not to
assign. it contains no specific prohibi-
tion on the power to make an assign-
ment, and it does not specifically
state that the assignments
"that the

assignee shall acquire no rights or the

are
“void,”  “invalid” or
nonassigning party shall not recog-
nize any such assignment.” There-
fore, the non-assignment provision
does not “reveal the intent necessary
to preclude the power to assign, or
cause an assignment violative of con-

tractuai provisions 1o be wholly

void.” Thus, because the language
does not specifically restrict Owen’s
power of assignment, the assignment
is not void under section 322(2} of

the Restatement.®®

However, in the Appellate Division,
the confract provided:

No party hereto shall assign this Letter
Agreement (or assign any right or del-
egate any obligation contained here-
in} without the prior written consent
of the other party hereto and any such
assignment without such censent shall

be void.*

The Appellate Division held that the
foregoing “language evidences the par-
ties” intent to render invalid any assign-
ment that was not obtained with the
consent of the other party.” As a result,
the non-assigning party had the express
power to void the assignment.*

As a result, in order for an anti-
assignment/anti-delegation provision to
invalidate an assignment or delegation
without the consent of the other party,
it must include language similar to the
following: “and any assignment with-
out the consent of the other party shall
be wvoid.” This language restricts a
party’s power to assign contract rights or
delegate contract duties. Without this
language, a party has the power to
assign contract rights or delegate con-
tract duties; however, the party
covenants not to do so. Thus, if an
assigniment is made, it is valid, but the
other party has a cause of action for
breach of contract against the assignor.

Severability

If a contract has an illegal or unen-
forceable provision, the court may sever
it and enforce the remaining valid
provisions of the contract. “However, to
enforce the valid provisions the illegal
ones must in fact be severable. It follows
that if the illegal provision is not sever-
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abie, the entire contract is invalid and
unenforceahle.”*

Obviously, when a court finds that a
contract provision is unenforceable, it
must determine whether it renders the
remainder of the contract unenforce-
able. In other words, the court must
determine whether to sever the offend-
ing provision and enforce the remainder
of the contract.®

The court uses the following standard
to make such a determination:

If striking the illegal portion defeats
the primary purpose of the contract,
we must deem the entire contract
unenforceable. MHowever, if the illegal
portion does not defeat the central
purpose of the contract, we can sever it

and enforce the rest of the contract.®

Whether a provision is severable
depends upon the intention of the par-
ties, which is determined from the lan-
guage and the
agreement.” Said another way, whether

subject matter of

a provision is essential to the contract,
and thus not severable, depends upon
the intenition of the parties, which is
determined from the language and sub-
ject matter of the agreement.

A typical factual scenario is an agree-
ment containing a non-compete provi-
sion. The question in such cases is
whether the non-compete provision is
the primary purpose of the agreement.
In a well-known case, the Supreme
Court concluded that the primary pur-
pose of an agreement was to provide
compensation to departing members of
the law firm and, thus, the non-com-
pete provision could be severed and the
remainder of the agreement could be
enforced.”

A severability provision in a contract
expresses or evidences the parties’ inten-
tion that illegal or unenforceable provi-
sions should be severed and the
remaining provisions enforced.™ A typi-
cal severability provision states that any
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provision declared unenforceable or ille-
gal by the court should be severed with-
out affecting the validity of the
remainder of the agreement. That is, the
remainder of the agreement may be
enforced by the court.
visions are enforceable and have been

69

Severability pro-

upheld by the courts.™ Without a sever-
ability provision, there is a risk that a
court may find that the entire contract
must fail.”

Amendments

in New Jersey, one parly may not
unilaterally amend, meodify or change
(hereinafter amend} the material terms
of a contract.” Both parties must agree
to mutually amend their contracts:

[Llimited changes or amendments to a
contract can be accompiished through
modification. Such modification can
be proved by an explicit agreement to
modify, or...by the actions and con-
duct of the parties, so long as the
intention to modify s mutual and
clear.

A proposed meodification by one
party to a contract must be accepted
by the other to constitute mutual
assent to modify. Unilateral statements
or actions made after an agreement
has been reached or added t¢ a com-
pleted agreement clearly do not serve
to modify the original terms of a con-
tract, espedially where the other party
does not have knowledge of the
changes, because knowiedge and
assent are essential to an effective
modification. Finally, an agreement 1o
modify must be hased upon new or

additional consideration.™

A standard contract usually includes
a provision stating that it cannot be
amended except in a writing signed by
both parties. The signed writing is typi-
cally the evidence of the mutual assent
of the parties to the contract. Such a
provision should prevent the parties

from orally amending their written con-
tract. However, that is not the case. The
law in this regard provides:

Every agreement, no matter how firm-
ly drawn, may always be modified by
another agreement. Even a formal
agreement which expressly states that
it cannot be modified except in writ-
ing, is subject to modification by oral
agreement since the requirement for a
writing is itself subject to modifica-

tion.”*

Thus, the parol evidence rule “does
not bar proof of a subsequent agreement
or, for that matter, of a modification of
an existing agreemert even if the agree-
ment itself prohibits...an oral agree-
ment.””

In light of the foregoing law, why
include an amendments provision in a
contract? The answer is the hope that
the parties will abide by their agreement
to memorialize any amendments in a
writing signed by both of them because
such a signed writing is the best evi-
dence of their mutual assent.

Integration

The importance of an integration or
merger provision is that it reduces the
risk that extrinsic evidence of prior or
contemporaneous negotiations or
agreements will be used to vary the
unambiguous terms of the parties’ writ-
ten agreement. Such extrinsic evidence
may not be used when a contract is
integrated; that is, when prior negotia-
tions and agreements are integrated
into & written contract that reflects the
fina! and complete expression of the
parties’ agreement.

Where “the contract upon its face
purpoits to contain the whole agree-
the partiesf,] it
supercedes all prior agreements...””™ A

ment  between

written contract nulltifies and

supercedes prior and contemporaneous
oral and written agreements.”
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An agreement is integrated where the
parties thereto adopt a writing or
writings as the final and complete
expression of the agreement, An inte-
gration is the result of the writings so
adopted.”™

It has been noted that:

[tlhe only safe criterion of the com-
pleteness of a written contract as a full
expression of the terms of the parties’
agreement is the instrument itself. if it
purports to contain the whole agree-
ment, and it is not apparent from the
writing itself that something is left out
to be supplied by extrinsic evidence,
parol evidence to vary or add to its

terms is not admissible,”

An integration or merger provision is
used to establish that a written contract
is an integrated document; that is, one
that contains the finali and complete
agreement of the parties.*” Such a provi-
ston explicitly states that the contract is
the final and compiete (and perhaps
even exclusive) expression of the par-
ties’ agreement.

It shouid be noted, however, that
even: when a standard integration provi-
sion is included in a contract, the terms
of the contract may be explained or sup-
plemented by course of dealing, usage of
trade or course of performance.® Yet,
the parties may well even preclude the
introduction of such extrinsic evidence
by addressing such matters in the inte-
gration proviston.

The negotiations and agreements of
the parties are merged or integrated into
their written contract, which reflects the
final and complete expression of their
agreement. Parties should include an
integration provision in their contract
to prevent extrinsic evidence of prior or
contemporaneous negotiations or agree-
ments from being used to vary the
unambiguous terms of their final and
complete written contract,




Conclusion

As noted in the introductory para-

graph of this article, the drafter and
negotiator of contracts should have a
better understanding and appreciation
of the importance of the typical boiler-

plate provisions in contracts after

reviewing the applicable case law. This
should, in tum, lead to better drafting
and negotiation of contract boilerplate

provisions,®* &3
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sions, see Tina L. Stark, Negotiating
and Drafting Contract Boilerplate
{ALM Publishing).
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