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Allegations of violations of the Rules + the Canons

Heard by the Board of Professional Conduct
AND the Supreme Court of Ohio

May be brought by ODC or CGC
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Contact a Professional
Responsibility
practitioner!



Any lawyer
who
represents
himself

Who has a
Fool for a
client?
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Your file should
include

Written fee agreement

All documents you would
expect

All communications with client,
All communications with other
Necessary parties

Settlement paperwork



DID | MENTION......

Contact a professional
responsibility practitioner.




Legal Fees




Rule 1.5: Fees

and Expenses

Rule 1.5 replaces DR 2-106 (Fees for
Legal Services) and DR 2-107 (Division
of Fees Among Lawyers), makes the
aspirational provisions of EC 2-18 and
EC 2-19 mandatory, and makes the
provisions of R.C. 4705.15 (contingent
fee agreements and closing statements)
mandatory.




Rule 1.5: Fees and Expenses

01

Rule 1.5(a) retains the
standard of DR 2-106: “A
lawyer shall not make an
agreement for, charge, or
collect an illegal or clearly
excessive fee.”

02

It also sets forth the same
standards as DR 2-106 for
determining the

reasonableness of fees.
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Rule 1.5: Fees and Expenses |
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. Tlme and Labor mvolved novelty and dlfflculty 0
Issues, requisite skills required,;

* Whether other employment will be precluded

* Fee customarily charged

« Amount involved and results obtained

* Time limitations imposed by the client/matter

* Nature and length of professional relationship

« Experience, reputation, and ability of the lawyer
* Whether the fee Is fixed or contingent



Specific Fee Issues

* Now required to identify
the NATURE and SCOPE
of the representation.

* Now required to identify
the basis or rate of the
fee and expenses.

* PROMPTLY!

* Preferably in writing.
READ -- MUST BE IN
WRITING!




Rule 1.5: Fees and
EXpenses

* The lawyer’s obligation to
communicate is mandatory.

* In a dispute with the client, the
burden will be on the lawyer to

establish that the lawyer has
done so.

« Writing is not only the best
practice it is the best CYA.




* Per Prof. Cond. R. 1.5 (c) ALL contingency fee
matters must include a fee agreement in
writing

* The fee agreement must be signed by the

client.

CO nti ngency * The fee agreement must state the
percentage or percentages that accrue to

Fee Matters the lawyer in the event of settlement, trial,
or appeal.

* The writing shall detail litigation and other
expenses to be deducted from the recovery,
and whether they are deducted before or ,
after the contingency fee is calculated.

o




2" Define Scope
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Benefits to

CLARITY



A
Clearly spell out terms of fee.

Fee

Agreemeﬂt B Including what work will be
ba SiS oOr rate performed for that fee
of fee

How the fee will be calculated




e Supreme Court has stated that
secretarial costs are normally part
of overhead and should be
reflected in the hourly rate or the
contingency fee.

Charge to set up

case file OR . thlgatlc?n costs” do not include
secretarial charges or paralegal

Charge for costs.

secretarial | ‘ « Specifically designated paralegal

services ~ services can be approved by the

client in an hourly matter.

e Columbus Bar Ass’n v. Brooks, 87
Ohio St.3d 344 (1999)




Has to be evaluated under the standards of
1.5 and what service was rendered to the
client.

Was it just another way to obtain S for
secretarial services? Was it reasonable?

Charge to set up
file

S800 — likely unreasonable; S75 possibly
reasonable.

Not likely to be a stand-alone discipline
matter.



Lawyer has hourly rate client and charges for
travel time. Lawyer performs work for other
client(s) while traveling. Can she bill both
clients for work performed.

Travel time

billing
guestions

DEPENDS




Travel time billing

* |f both are hourly rate clients — NO. Not possible to bill two different
clients for the same time. Lawyer working on an hourly basis can not bill
the same hour to two different client matters.

* Disciplinary Counsel v. Holland, 106 Ohio St.3d 372 (2005)

* STILL may be possible to bill one client a “travel fee or travel rate” which is
different than normal hourly rate and indicate to client that the cost is
solely to compensate you for traveling.

* Supreme Court of Ohio has not specifically approved of a travel fee or
travel hourly rate.



Rule 1.5: Fees anad
Expenses

* Rule 1.5 (¢)(1) requires that all
contingent fee agreements be
reduced to a writing signed by the
client and the lawyer. The similar
requirement in R.C. 4705.15(B) is
limited to “tort actions.”

* Rule 1.5 (c)(2) requires the
preparation of a closing statement, to
be signed by the lawyer and the client,
In matters involving contingent fees.
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contingency fees + Acceptable to

increase percentage
as work increases —
from settlement to

trial to appeal.

. . , * Anything above 40%
erson s motives, everything:he does (where work
through appeal is
possible), will be
viewed with
suspicion.

he moment there is suspicion about a

becomes tainted

Mahatma Gandhi

ww.branqustes.org
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Contingency

-ees — two
features

Allowed to provide access to justice system
to those who are otherwise unable to
afford to pay counsel

SINGLE MOST IMPORTANT AND DEFINING
FEATURE — the lawyer and client are sharing
the risk of non-recovery. Absent a shared
risk of non-recovery, it is not an allowable
contingency fee.




Absent a shared risk
of non-recovery =
clearly excessive fee
in violation of 1.5
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* Required hearings —to have certain
treatment allowed or to have
additional conditions allowed in claim

”Non—Fee or to have bills paid for treatment
. " already rendered.
p rOd UCI ng , * Some firms charge a contingency fee

for the representation and then add a
fixed fee for attendance at one or more
of these “non-fee producing” hearings.

hearings




“Administrative
fee” for work

after weekly
benefits award
IS made

4\ A

= o]
W= @
. —
Is It
What is extent  anticipated in How much
of this work? the fee time is
agreement? involved?
@
dB

No shared risk of
non-recovery, so
not a candidate for
a contingency fee



* In these circumstances, lawyer permitted

to receive 1/3 of accrued benefits as the

, , fee AND is awarded a $15,000 statutory
Client is amount as set by the Commission.

awa rded Perm. * My understanding these matters typically

Tot | D b‘t involve less than 50 hours of work to
Old ISADIITY reach the PTD. (the $15,000 alone is the

equivalent of $300/hour).




Assume the
client co
back anc
to conve

ongoing

mes
wants
t the

P 1D

payments to a
lump sum

 What is the appropriate fee then?

* This is a choice by the client. He/she will
get the award either way — either ongoing
payments or a lump sum.

* And very little work is involved — file the

application with the client’s signature and
then wait.

* No risk of non-recovery.

* Hourly fee or a fixed fee is appropriate,
contingency fee is not.




Another
guestion that |
was asked to
address

* | understand claimant’s counsel will set up

an exam for the client with an independent
doctor.

* These are arranged by the attorney with the
doctor -- typically a letter saying

* Please examine, provide your opinion
and send me your invoice for services

* BUT then the lawyer

doesn’t pay the doctor out
of the settlement.



Rule 1.5 (c)(2)
— Settlement

statement In
contingency
fee matters

 LAWYER SHALL — prepare a closing
statement and provide same to
the client.

* The closing statement shall
specify compensation, costs and
expenses to be deducted from the
settlement

* And the division of fees between
lawyers not in the same firm who
are sharing in the fee

e LAWYER & CLIENT must sign the
statement.




Settlement Statement is providing client
with accurate information about what the
lawyer is doing with the settlement funds.

* INCLUDING what the lawyer is doing
with the payment for the medical
provider who performed the
independent examination




Rule 1.15 — Safekeeping
Funds and Property

* 1.15(d) — Upon receiving funds
in which a third person has a
lawful interest, a lawyer SHALL

* Promptly notify the third
person

* Promptly deliver those
funds to the third person.
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What if the lawyer simply
transfers the funds from the
lawyer’s IOLTA to her operating
account?

* WITHOUT paying the medical
provider from the settlement

proceeds, the lawyer is in violation
of Rule 1.15.

* This constitutes conversion of the
funds by the lawyer.

* And making a false statement to
the client in the settlement
statement.
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DIFFERENT

TOPIC —
Sharing fees
with a lawyer
not in your

firm

* Rule 1.5(e) covers this. Specific requirements —

* The division of fees is in proportion to the
services performed OR

e Each lawyer assumes joint responsibility for the
representation and agrees to be available for
consultation with the client.

* CLIENT must give written consent after disclosure
of id of each lawyer that fees will be divided, and
that division is in proportion to services or each
lawyer assumes joint responsibility.

e SETTLMENT STATEMENT must be signed by client
and each lawyer if a contingent fee is used and
there is no court approval of fee.



Hearing
Officers-
oound by the
judicial code?

Are hearing
officers judicial
officers?

They are not
allowed to have
a private
practice.

Some of their
findings can be
appealed.

Their rulings do
impact the legal
rights of
claimants.

They do make
final
determinations




Rule 1.1 -- judicial officers shall comply with
the law.

_J u d | C | a ‘ Rule 1.2 —shall act at all times in a manner

that promotes public confidence in the
independence, integrity and impartiality of

Ca n O ﬂ S the judiciary.

Rule 2.2 Shall uphold and apply the law, and

shall perform all duties of judicial office fairly
and impartially.




Trust Account
Guidelines
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Trust Account
Requirements

* Lawyer shall hold client or third-
person property:
* In connection with a
representation
e Separate from lawyer’s
property

e Duty to Safeguard

- Photo - csp1477824
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* Prompt notification

* Prompt delivery

* Full accounting upon request
* |dentify and label

* Maintain complete records

This Photo by Unknown Author is licensed under CC BY-SA-NC
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What Funds Belong in Trust Account?

* Funds be
* Funds be

onging to client
onging partly to

client and

partly or

potentially to lawyer (i.e.
settlement proceeds)

* Funds bel

onging to third

party related to handling of
case (medical bills payment)

) !
I

=

(
/
o



What Does NOT Belong
in Trust Account?

* Funds belonging totally
to the lawyer

* Funds not related to the
representation of a client
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Rule 1.15: Safekeeping Property

* A lawyer may deposit his/her
own funds in a client trust
account for the sole purpose of:

* Paying bank service charges

e Obtaining a waiver of bank
service charges

* Only in the amount
necessary for that
purpose
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Retainers: Avoid Creating a Fish with Feathers

* Where should it be
deposited?

* |s it an advance against fees?
* Is it for costs?

* |s it an amount paid solely
for your availability whether
you work or not?

This Photo by Unknown Author is licensed under CC BY-SA
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* Is there a retainer
agreement or
engagement letter that

specifies to whom the
retainer belongs and
how it will be used?

This Photo by Unknown Author is licensed under CC BY-NC-ND
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Classic Retainer

* True “earned upon receipt”
retainer

e Classic or General Retainer

* If truly earned upon receipt:

* No agreement to represent
on a specific matter

* Agreement to be available
for client in the future

* Forego clients with conflicts

This Photo by Unknown Author is licensed under CC BY-SA
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Special Retainers

» Specified fee in exchange for specified
services

* True advance on fees

* If time exceeds advance, additional S
due from client

* No right to keep S not earned
* Client entitled to a refund



http://www.freeimageslive.co.uk/free_stock_image/salesstar0010jpg
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Hybrid — General/Special Retainer

* Set retainer to be
billed against that is
also for attorney’s
availability and is
nonrefundable

* Burden is on the
attorney to establish
retainer is
classic/general and not
special




* Any attempt to combine an hourly rate
with a contingency fee is likely to be

Hvbrid . viewed as an excessive fee — no shared
y risk of non-recovery.
INVO |V| ﬂg .. * Only situation where Supreme Court of
: Ohio has not objected to a hybrid is
CcO ﬂtl ngency when an employment lawyer charged
B an hourly fee for the investigation of
dn d h Oou r|\/ &'  the matter and then entered into a

contingency fee agreement to conduct
a lawsuit on the claim.




Cost (revenue)

Flat/Fixed Fee

* Board Opinion #2016-01

* Flat/Fixed Fees are allowed

* The fee agreement must
comport with the Rules
(1.5)

Effort

This Photo by Unknown Author is licensed under CC BY
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* Classic/General Retainer (Earned Upon

Where dO you Receipt)
pUt the * Operating account

* Special Retainer (Billed Against)
* |nto trust account until earned

* Fixed/Flat Fee
* Trust Account, UNLESS

* ALL are subject to reimbursement

money?




Fee Review

All fees are subject to review under
the Rule 1.5 standards of what is a
clearly excessive fee

http://blog.abhinav.com



Rule 1.15:
Safekeeping
Property

* Rule requires all records of
client funds and property
be maintained for 7 years

Rule specifies exactly what
trust account records must
be maintained for 7 years

This Photo by Unknown Author is licensed under CC BY-SA-NC
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Rule 1.15: Safekeeping Property

* All fee agreements

e Record for each client’s funds

* Date, amount and source
of funds

e Date, amount, payee and
purpose of each
disbursement

e Current balance

This Photo by Unknown Author is licensed under CC BY-NC
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Rule 1.15: Safekeeping Property

 Record for each bank account

* Name of account, date, amount, and
client affected by each credit and debit

 Balance in the account

* All bank statements, deposit slips, and
canceled checks (if provided)

* Monthly reconciliation

This Photo by Unknown Author is licensed under CC BY-NC-ND
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CAREFUL




Rule 1.15:
Safekeeping Property

e Upon dissolution of a law
firm, partners shall arrange
for one or more of them to
account for client funds and
to maintain all records
generated under this rule.




Rule 1.15

* Advances on costs go into
trust account

* Costs

* Travel expenses,
deposition costs,
photocopies

* Only actual cost to be
billed

* No surcharge may be
added

el L.;f )-““j! -
HANDBROOK

Modellin 9|

ADVANCE
PAYMENTS &

RETENTION S

NSLIUCton contracts
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ABA Opinion 93-37/9

* “The lawyer’s stock in trade
is the sale of legal services,
not photocopy paper, tuna
fish sandwiches, computer
time or messenger services.”




Rule 1.15: Safekeeping Property

* Comment 2

* Account expenses that may be deducted
from account proceeds and those that
may not

* Comment 3A

e When to use IOLTA and when to use an
individual client trust account


http://www.coetail.com/neilwillis/2014/02/09/courage-to-make-connections-3/
https://creativecommons.org/licenses/by-sa/3.0/

* Bank fees and check printing charges
debited from trust account without
offsetting funds

* Failure to verify collection of deposits
into trust account

* Failure to deposit funds prior to issuing
trust account checks

* Improper or lack of endorsements,
resulting in returned checks


http://wiredprworks.com/create-webinar-fix-mistakes/istock_000017484181xsmall/
https://creativecommons.org/licenses/by-nc-nd/3.0/

Common Violations in Maintenance of Trust

Account Records

e Failure to maintain individual client records
or equivalent

* Failure to maintain duplicate deposit slips

e Failure to reconcile individual client records
to bank statements and the general trust
account record

* Failure to maintain records after completion
of the lawyer’s fiduciary duty



http://flickr.com/photos/opensourceway/5496629643
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Common Violations in the Use of Trust
Accounts

* Improper transaction processed through the trust account
* Using the trust account as an operating account

* Using the trust account for family, associations and non-
client-related transactions

* Depositing earned fees into the trust account

This Photo by Unknown Author is licensed under



https://www.nagpurtoday.in/violation-of-rte-by-jilha-parishad-administration/06131954
https://creativecommons.org/licenses/by-nc-sa/3.0/

Common Violations in the
Use of Trust Accounts

* Assuming the bank’s decision to
grant immediate credit on deposited
item is the equivalent of
the funds actually being collected

* Failing to withdraw earned fees from
the trust account

* Maintaining a large balance of
lawyer or law firm funds in the trust
account
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When Do | Deposit Funds?

As quickly as possible because you have a duty to safeguard them



http://learninginmaine.blogspot.com/2009/03/road-runner-culture.html
https://creativecommons.org/licenses/by-nc-sa/3.0/

When Do | Transfer Earned
Fees?

e Within a reasonable time after they’re earned

* Once earned, fees do not belong in a trust
account

e You can’t spend your money UNTIL it is moved
from trust account to operating account



Staff Assistance

 Staff may assist
* Employees must be competent and
properly supervised

* Internal controls must be adequate to
safeguard client funds and property

e ODCv. Ball; Rule 5.3


http://www.pulsk.com/425290/Motivasi-Diri-Menghadapi-Tantangan.html
https://creativecommons.org/licenses/by/3.0/

The Lawyer MUST

* Train and supervise staff

e Regularly review records



Regular Review of Records

e Lawyer most familiar with client matters:
* Most likely to spot errors

* i.e. wrong amount recorded to wrong
client

* Knows to safeguard amounts that need
special attention (those involving
unresolved disputes)


http://peter.baumgartner.name/2014/05/23/double-blind-review-ein-fallbeispiel/
https://creativecommons.org/licenses/by-sa/3.0/

Can Non-Lawyers Be Signers on
Trust Account?

* Technically, yes.

* Management considerations:

 Since attorney is responsible, is it worth
the risk?

* |s it necessary?




Credit cards

* Use of credit card payments
e See Board Opinion #2007-3

 Distribution of funds when the identity or
whereabouts of the owner of the funds is
unknown

e See Board Opinion #2008-3



http://www.knowthymoney.com/2012/12/my-5-digit-credit-card-limit.html
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Thank You!

Jonathan Coughlan
Coughlan Law Firm LLC
81 Mill Street
Columbus, Ohio 43230
614-934-5677

www.coughlanlegal.com

“Yes, but what are your goals?”
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