What you should bargain for
in a restrictive covenant

Don’t be afraid to ask for what you want. And if you're
hiring, be flexible and know what'’s reasonable and what'’s not.

By David J. Schiller, J.D.

verywhere you look in medi-

cine, professional alliances

are shifting. Hospitals are

swallowing up practices.
Soloists and groups are merging to
stay competitive.

If you're caught up in this mael-
strom, you'll probably be a party
to—or maybe a victim of—a
restrictive covenant. And you'd
better stay aware of what these
sometimes-tricky agreements
might mean to you in a changing
medical marketplace.

Suppose you sell your practice
to a hospital and become its
employee, only to discover you
hate the arrangement. Can you

f back out? Or maybe you're

\ merging with a large

) g

% group. What about/k/k -
G _4/1’\

the patients you bring with you?
Could you retain “rights” to them if
you break away later? Or maybe
you and your partner will be signing
on with an HMO. Must a restrictive
covenant be part of the entry fee?
To many doctors, it may seem
that the side demanding a
covenant—a group, clinic, hospi-
tal—has most of the power. But
that can work for you, especially
today. In this area, judges may
favor the little guy against the
big bully; that's most often the
case, though, when the doctor
who'll be facing a covenant’s
restraints is not a for- -

mer partner ‘d

eSS

or owner, but an ex-employee.
And in the current medical market-
place, you're more likely than ever
to be working as an employee.
Before you start feeling too
warm and fuzzy toward the courts,
however, be aware of three things.
First, even the most soft-hearted
judge is constrained by rules and
precedents. Second, at some point

The author, a Norristown, Pa., attorney, is
an editorial consultant to this magazine.




in your professional life, you may
well be on the apparent “bully”
side—but you’ll see yourself as
seeking justified protection against
unfair competition. Finally, it's bet-
ter not to go to court at all if you
can avoid it. For all three reasons,
your safest course is to be aware of
how things look from both sides of
the bargaining table.

To do that, you may have to go
through some shifts in perspective.
Those could stand you in good
stead in your own negotiations.

The side that grabs
too much may get nothing
“So if you leave the group, the con-
tract you signed cuts you off from
practicing in almost all of Tren-
ton?" | asked the young dermatolo-
gist. He nodded. “Don’t worry,” |
told him. “That may be good
news,”

The doctor looked puzzled.
He'd come to me because he was

dissatisfied with practicing in a

large group, but his contract said
that if he left, he couldn’t practice
for two years within a 12-mile
radius. That hadn’t seemed to me
too onerous, until he'd added,
“But we practice out of three
offices, and those restrictions
apply to each of the three.” He'd
brought a map and drawn circles
around each office, showing that if
he left the group, a large piece of
the city would be a forbidden
zone.

How was that good news?
Because that strict a covenant
probably wasn't fully enforce-
able—or perhaps wasn’t enforce-
able at all.

Here's why: A restrictive
covenant is an agreement not to
compete in a certain area for a cer-
tain length of time. In other words,

A covenant hits
you very
harshly? Don’t
give up; that may
turn out to
be good news.

it's a restraint-of-trade agreement,
and our laws generally favor com-
petition. That doesn't mean
covenants won't ever be enforced.
They can be upheld if they're rea-
sonable, and even states that
restrict covenants sharply may
allow them in some cases—but
not necessarily just as written.
Often, despite what an agreement
says, courts will pay heed to what
actually fits the situation.

That’s what | told the dermatolo-
gist. “Out in the countryside, a
group might need to draw patients
from a wide area to survive—from
as far as 40 or 50 miles away. But
Trenton is a midsize city. Keeping
you out of a large district here
won't seem reasonable or neces-
sary to a judge.”

The young doctor's specialty
favored him too. "Maybe patients
will travel eight or 10 miles or
more to a doctor they'll see for

just a few visits—a surgeon, for
example,” [ said. “But people often
see a dermatologist regularly for
long periods. They want someone
close by. So you're likely to draw
mainly from people living near
your office, and so are your part-
ners. That's another good argu-

ment against the restriction.”

A too-strict covenant may even
backfire, | told the dermatologist. [f
there’s a 6-mile restriction around a
clinic when 4 miles might seem
fairer, a judge may simply cut
down the mileage limitation. But if
the protection seems way out of
line, as in this case, a judge may
throw out the whole covenant.

Limiting a doctor's activities
unnecessarily may fail also. Let's
say a gastroenterologist going to
work for a hospital is asked to sign
a covenant restricting his right to
practice his subspecialty, That's
reasonable. But if the covenant
seeks to restrict his practice of gen-
eral internal medicine, it will try
any court's patience.

The courts may grant less pro-
tection to bigger organizations
because they generally need it less
than individual doctors do. More-
over, coutts today are increasingly
protecting patients’ right to choose
medical providers. Keep those
points in mind when you negotiate
with a clinic, hospital, or large
group. And if you're on the side
that's insisting on a covenant? Bet-
ter limit it to the narrowest protec-
tion that you really need.

That's why 1 had no quarrel with
the two-year time limit in the der
matologist’s agreement. I think two
years is fair. Many covenants ask
for three to five years; that's
overkill. If a doctor doesn't treat
patients for two years, I'd assume
those patients will find another
practitioner. Moreover, doctors
have to eal; a two-year period is
certainly enough to ensure that a
physician will become established
elsewhere,

As for my dermatologist client,
we quickly negotiated his mileage
limit down to a more reasonable
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6 miles, and his practice—in Tren-
ton—is doing fine.

What’s the penalty?

Think this out carefully

Besides time and area restrictions,
a covenant's other essential ele-
ment is its penalty. What happens
to a doctor who violates the
covenant?

That may be negotiable too, as
another of my clients found out
when we worked out details of his
buy-in agreement. He was a Penn-
sylvania urologist who had started
working for a partnership a few
years earlier. Under his employ-
ment contract, he'd agreed to a
routine covenant in case he left the
group. No penalty for violation was
specified, but none was needed.
Pennsylvania allows injunctions.

By the time of the buy-in discus-
sions, the urologist was in a far
stronger bargaining position, with
a local following. We quickly whit-
tled the covenant's penalty clause
down to a splinter: A breach
would mean paying $25,000.

My client was then netting about
$150,000. So after a falling-out with
his partners a couple of years later,
he set up shop nearby and happily
paid the penalty as a start-up cost.
After all, he was spending more
than that for his new computer,
and now he'd have plenty of old
names to punch into it.

In short, the urology group blew
it. Reviewing our proposed “penal-
ty,” the doctors’ attorney should
have asked them, “Would you
agree to sell a big piece of your
practice for $25,0007 That's what
you're doing.” That goof points up
a standard rule: A covenant
doesn't amount to much without
real teeth in it.

What should the group have
done instead? Maybe it should
have stuck with the injunction.
That certainly has a lot of scare
value. You can almost see the
cigar-chomping sheriff rushing in
and nailing the door shut. Even a
temporary injunction might have
held the urologist up for a couple
of years, until the matter got to
trial.

But some states won't permit a
remedy as radical as an injunction.
Even in those that do, courts may
not go along when it appears an
established group is trying to
squelch competition. The group
would usually have to show that
by breaching the covenant, the
departing doctor would cause
harm that no money could com-
pensate for. That's a tough case to
make, especially for a powerful
group or institution.

Even the easier option of suing
for money damage may prove fruit-
less, when heavyweight plaintiffs
have a large market share. A judge
may have trouble staying awake as
a lawyer tries to show how much
patient loss a lone doctor can
inflict on a 30-doctor group or a
300-bed hospital.

That's all good news, if you're
the doctor who'd be impeded by a
covenant. Yet consider what you'd
have to go through if you had to
defend yourself in a covenant law-
suit, especially one brought by a
deep-pockets plaintiff like a hospi-
tal or big clinic. You’d have papers
to file, answers to prepare, meet-
ings with lawyers—and fees to pay.
Even if you were confident of win-
ning, that would be exhausting
emotionally, not to mention finan-
cially. You might be tempted to
throw in the towel. So negotiate a

54 MEDICAL ECONOMICS/JULY 11, 1994




Brief Summary:
Gontraindications: Patients who have had allergic reactions to NAPROSYN®
ANAPROX® or ANAPROX® DS or in whom aspirin or ather NSAIDs induce the syn-

drome of gsthma, i, and nsal polyps. Because anaphylactic reactions usu-
ally ocour in patients with a history of such reactions,
m wwmammm with NSAIDs before
suich symploms ocour, ds:mﬂnm
ms«msmmmmm
occur at any time, with or withou
wmmuzmmnmmwmmmmmm
of previous 61 tract symptoms. In clinical trials, symptomatic upper GI uicers,
gross hleedng or peﬂmhm oceur in about 1% of patients mud for 3-6
months, and In about 2-4.% of patients treated for ane year, Inform patients of
Shes mmm o e
any
“mmmlhaﬂhmﬂmmm ather
MMHM%
increased

wmdmummummrwmmmm
::rﬁsqnmm be anticipated to offset the potential increased risk of

Proca : D0 NOT GIVE NAPROSYN™ (NAPROXEN| DDNBDHITAN’FLY WITH
ANAPROX™ OR ANAPROX™ DS (NAPROXEN SODIUM) EY CIRCULATE IN
PLASMA AS THE NAPROXEN ANION. Acute interstitial wﬂhhurlmm
) i syndroma has been reported. with impared
mma.mdm
renal decompensation. If this cccws, discon

creatining and/or creatinine

low:
mefmmmmmwmwmmmm
or cirrhosis. Borderfing elevations uluverm:wmmmtnls‘xm
mm ionsof SGPT or SGOT occurrad i d trials in
of patients. Severe hepatic reactions, including jaundice and fatal wa:ltes hw
‘feen reported rarely, IF liver disease develops or if systemic marifestations ogcur
hl,uﬂmm&rmgmmumr:y Ilwmsmw o
inated during therapy, do 5o slawly serve patients cf
diemimm insufficiency and exacerbation of arthritis symptoms.
ly for patients with initial values of 10
mmmmmmmtw Peripheral edema has been
nwmfu ients with restricted mmmmmwlﬂcm
mﬁummg(lu?%mmm
mmmmmsm mmdunefurmd

chnra or disturbance in vision occurs. Information i
ef can cause discomfort and, rarely, more sérious side effects, sud!ns Gl
blegding, may result in hospitalization and even fatal outcomes. Physicians may
wish to discuss with patients potential risks and MNSMNSAID& particularly
whml!msaa mﬁforlessmmus conditions where treatment without NSAIDs

mlr!y tion for activities requiring

vertigo of depression lhmg H'um
mhw!msmm low chronicalty treated patients

aemummmmmm
andmﬁ!lllhn

of the importance of the follow-up. Drug Intaractiens: Use caution when giving
concomitantly with coumarin- type anficoagutants; a hydantoin, suffonamide or

lurea; furosemide; lithium; beta-biockers; probenecid; or methotrexate.

Test Interactions: May decrease platelel aggregation and
prolong bleeding time or increase urinary values for 17-ketogenic steroids, Tempo-
rarily stop therapy for 72 hours befare adrenal function tests. May interfere with
urinary assays of SHIAA, Carcinogenesis: A 2year ral study showed no evi-
denceofcmmmn%d ancy: Caumryﬂ Do nat use during pregnancy
unless clearly needed. lise du‘hg pregnancy. Nursing Mothers: Avaid
Use: Single doses of 2.5-5 mg/kg (as naproxen suspension), with
éwmwsemammnmwm are safe in children over 2 years
AEE

mn:gm In a study, G reactions were more frequent and severa in

825 mg/day. In children with juvenile arthritis, rash and prolonged bleeding
times were more frequent, Gl and CNS reactions about the same, and other reac:
tions less frequent than in adults. Incidence Greater Than 1%, Probable Causal
Relationship: Gl; The most frequent complaints retated to the Gl tract: constipa-
tion?* heartburn” abdominal pain’ nausea” dyspepsia, diarrhea, stomatitis. CNS:
headache” dizziness” drowsiness! light- Iumdness vertign Dermatologic:
ing, purpura. Special

ia,
renal papifiary necrosis. Hematologic: agranulocytosis eosmmm tm\uh-
azinpanll Ienkopema thrombocylopenia. CNS: depression, dream
to concentrate, insomnia, malaise, myalgia and muscle
esmm alopecia, photosensitive dermatitis, skin rashes. Spe-
mlSmsas Mmmmmm Cardiovascular; congestive heart failure. Respl-
ratory: eosinophilic pneumonitis. General: anaphylactoid menstrual
mWncmmmcmmmum Hematologic:
aplastic anemia, hemolytic anemia. CNS wm;ms,mm dysfunc-
tion, Dermatoiogic: mmm photosensitivity
reactions resembling pnrnir:m cutanea tarda and epidermolysis bullosa,
Stevens: Johnson syndrome, urticaria. W Gl ulceration, ulcerative
stomatitis. Cardiovascular: vasculitis. angioneurotic edema, hyper-
Iycemia, Ivmm
‘have drowsiness, heartburn, indigestion, nausea, vomiting, A
few patients hm had seizuires. Empty stomach and use usual supportive meas:
ures. In animals 0.5g/kg of activated charcoal reduced plasma levels of napraxen.
Dosage and Administration for Mild to Moderate Pain, rrhea and
Acute Tendinitis and Bursitis: Recommended starting dose is 550 m, fnl
ImdbvBSm msmsm Total daily dose should not exceed
for Rheumatoid Arthritis.

: Recommended dose in aduits is 275 mg or 550 m
twice daily In wh tolerate lower doses well the dose may be i
1o 1650 mg per day for limited periods when a higher tevel of anti-mflammatory/

Revised 9/90
@ s AngigiikDS AR
AT = (NAPROXEN SODIIM)

© 1990 Syntex Puerto Rico, Inc. 02-0276-42-04B5

covenant carefully, and before
signing, think hard about whether
you could live with it if you had to.

Now let’s look at the covenant
from the other side. Suppose your
group is trying to specify the
covenant's penalty, A dollar figure
for damages—Ilike that urological
group's $25,000—may be absurd,
and even a sensible one may look
quaint in a few years. Some agree-
ments contain formulas based on
the estimated value of good will or
actual practice receipts, but those
add unwieldy complications. My
suggestion: Use a percentage of
the exiting doctor's W-2 income
for a stated period. That leaves
nothing to argue about and stays
up to date—and it's hard to juggle
without taking on Uncle Sam.

As for enforcement, getting liti-
gation under way is a powerful
weapon. It can win a case long
before you get to court. Even the
serious threat of litigation can be
potent.

Filling in the blanks:
There’s a lot to cover
Beyond the basics, covenants
involve plenty of other angles.

Don't overlook the key ones.

For example: What might a
covenant exclude? One of my
clients, an overworked pediatri-
cian, was eager to water down his
covenant to attract a likely associ-
ate. First, we minimized the
employee doctor’s limits on time
and space. “And if he leaves,” the
pediatrician added, “he wants the
right to take along any patients
he's brought with him.”

That exclusion is common, so |
concurred. But the prospective
partner also mentioned inquiries
about his practice from pregnant
women. “If they later come in with
newborns,” my client said, “he
wants to count the infants as
patients he brought in.” That was a
new one to me, but it wasn't unrea-
sonable, so we also excluded
those babiesto-be. Ultimately, we
even excluded the office staffer
who'd be coming in with the new
partner. He could invite her along,
too, if he ever left.

There’s a moral here, Be like this
new doctor when you negotiate.
Don't be afraid to ask for what you
want. And if you're hiring and
want good people, be flexible and
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eczema, furunculosis, urticana; rare; sngioedema, contact
dermatitis, erythema nodosum maculopapular rash, photo-
sensitivity, skin discoloration, skinmelanoma. Special Senses:
infrequent: abnormality of accommodation, ear pain, eye pain,
mydriasis, otitis media, taste loss, unndus rare; amblyopia,
¢ataract, conjunctivitis, corneal ulcer, exoohthalmos ayeham-
orthage, glaucoma, hyperacusis, otitis externa, photophobia.
Urogenital System: infrequant:abortion, amenorrhea, breast
pain, cystitis, dysmenarrhea. dysuria, menorrhagia, nocturia,
polyuria, urethritis, urinary incontinence, urinary: retention,
urinary urgency, vaginitis, rare: breast atrophy, breast carci-
noma, breast neoplasm, female lactation, hematuria. kidney
calculus, kidney function abnormal, kidney pain, mastitis,
nephritis, oliguria. prostatic carcinoma, vaginal moniliasis.
Non-U.S. Postmarketing Reports
Veluntary reports of adverse events that have been received
since market introduction and may have no caussl relationship
with Paxil include elevated liver function tests (the most
severe case was B dea:h due 10 liver necrosis, and one other
caseinvolving grossly ele 3585 dwith
severe liver Eunmion} and toxic epidermal necrolysis
DEPENDE : Controlled

Class: Paxil is rot a controlled substance. Evaluate patients
carefully for history of drug abuse and observe such patients
closely for signs ot Paxil misuse or abuse (e.q., development
of tolerance, incrementations of dose, drug-seekmq behavior).
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Philadelphia. PA 19101 @SmithKline Beacham, 1994

don’t insist on unreasonable
covenants,

Here are more issues to explore:
pGeographic limits. That New Jer-
sey dermatology group with three
offices overreached, yet its basic
concept wasn't out of line. Any
group writing a covenant might
attempt to cover satellite offices,
including future ones. But an
employee doctor shouldn't agree
automatically. Like my client, he
might at least cut down the
mileage in a multiple-office situa-
tion. Another client even got her
covenant limited to the main
office, where she'd be seeing most
patients.
pFree tryout. When negotiating an
employment contract, some doc-
tors ask for a trial period during
which they can walk away with no
restrictions. When [ represent
employers, | caution them that
granting this is risky; yet some feel
that a 30- or 60-day “window” is
reasonable. If you're the employ-
ee, try for such a provision.
p-Firing “without cause.” Contracts
often give an employer the right to
terminate a doctor without cause.
That sounds harsh, but it's really
just a pressure valve. It lets a group
terminate a young associate when,
for example, they simply don't get
along. However, a doctor employ-
ee should insist on separation pay
after a “without cause” firing. He or
she should also negotiate for a
trade-off—say, easing or even can-
celing other restrictions in the
covenant. Failing that, the employ-
ee should argue for a quid pro
quo: that the covenant be can-
celed if the employee quits “with
good reason.”

PFencing off the covenant. Sup-
pose a doctor's contract with a
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group says she must be informed
about termination three months in
advance, but the group slips up,
and actually gives her only 10
weeks' notice. Can that nullify the
covenant? [t might.

But the group might be protected
anyway, if its covenant says that its
obligations are separate from the
rest of the employment agreement.
p-Extending a covenant. Doctors
often neglect to renew their formal
agreements. So an employer is
wise to include language in a
covenant stating, for instance, it
will apply “during the term of this
contract and thereafter.” If the
agreement doesn’t specify this sort
of automatic extension of the
covenant, an employee is better
off not raising the issue. Once alert-
ed, the employer will probably
insist on such language. But if an
agreement says nothing about
extending the term of the
covenant, a court may well favor
the employee in a disagreement.
p-Piracy. A group’s ex-associate
sets up shop outside the contractu-
ally proscribed region. All seems
within the covenant agreement
until the group finds that its
patients are receiving lovely four
color flyers inviting them to “visit
Dr. X's new office." That sort of
thing explains why covenants usu-
ally stipulate that a departing doc-
tor can't solicit patients left
behind. Covenants also routinely
specify that listings of patients and
referring doctors are confidential
and proprietary and can't be
removed or copied. A doctor
might agree to all that, vet ask for
the right to treat patients who fol-
low of their own accord.
p-Consideration. That's a legal term
meaning “what you get for agreeing

Having a penalty
for violation
that’s too low
is like selling

part of a
practice—cheap.

to a contract.” A covenant isn’'t
good unless the person accepting
the restrictions has gotten something.
If you sign a covenant as part of an
employment agreement, for exam-
ple, the covenant’s good. Your “con-
sideration” was the employment
itself. But when you're already at
work in a practice, your employment
deal has obviously been closed. If
you're asked to sign a covenant then,
it won't be valid unless you get
something additional for it.

Say you're an employer who for-
got to have a physician agree to
sign a covenant when you hired
him. Too bad. You can't just ask
him nicely to sign it now. You'll
have to provide something to
make the agreement valid—maybe
a bonus or a raise. And if you're
the physician who's asked to sign
without receiving anything in
exchange, decline politely and
explain why. Then decide what to
ask for.

Different settings?

Look into different deals

When signing on as a hospital
employee, don't let covenant
complications throw you. Doctor-

hospital employment contracts
often say, for instance, that termi-
nation means you have to give up
staff privileges. Then why fight
over a covenant, you might think,
if you may not be practicing near-
by anyway?

But don't let the threat of losing
hospital privileges intimidate you.
Doctors successfully reapply for
staff privileges all the time. In fact,
in negotiating with a hospital, you
might get aggressive. Hospitals
eager to sign doctors up often
bend the terms considerably.
Some will even eliminate a
covenant altogether.

HMO agreements may demand
the tightest restrictions of all—with
probably the least justification. An
HMO, after all, controls the reim-
bursement purse strings. Obvious-
ly, you can’t easily compete with
an HMO, which gives you a good
case against any tough covenant
that the organization wants you to
sign. Still, some HMOs maintain a
“take it or leave it” attitude when a
doctor tries to discuss terms. But
others, realizing their power over
patients, don't worry much about
covenants. Don't ever assume you
won't be able to negotiate; try for
what you want, and you may get
all you aim for.

When you work out a covenant,
bargain carefully and hard, no
matter who the employer is. You
can't blithely assume the covenant
won't be utilized. As a lawyer, ['ve
seen plenty of professional honey-
moons end in professional
divorce. If that happens to you, the
terms hammered out in negotia-
tions may determine how you
practice medicine for the foresee-
able future. m
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