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Given the title of this symposium, I want to speak of the Dragon in the room….    “Anticipating Dissension: When Legal Frameworks, U.S. Commerce and Foreign Markets Intersect” today must focus on China, as it is the major political economy wherein legal frameworks, U.S. commerce, and foreign markets have, do and will intersect, and wherein dissension between Western perspectives and Eastern perspectives can be most likely anticipated looking into the future.   What does the landscape of this intersection look like in China today, what are its origins, and – most importantly – what will it be like in the future?
I have had the distinct pleasure and remarkable experience of going to the People’s Republic of China for some period of time in each of the past 17 years.
Most of these times I have gone to China with a team of graduate business students helping American-based business clients seeking to enter the emerging Chinese market with goods and services or to expand their presence there.

· Some of these businesses have been small struggling NC-based businesses in the changing furniture and textile industries whose names you would not know

· Other clients have been American-based multinationals with names you might know, like Atlanta-based AGCO Corporation that makes heavy duty agricultural tractors and combines; Pittsburgh-based Westinghouse’s nuclear power plant division; RTP’s Quintiles; and Seattle-based Google.
· Google China’s experience competing with Badu
I can only tell you today what I have seen through my Western eyes and from my American point of view.
Always welcomed, safe, often by myself at night

Often surprised at how infrequent it is that I see other Westerners in China


2010 World Expo in Shanghai – waiting in lines


Oh wait, everyone else is Chinese!

What an interesting time to be looking at the intersection of legal frameworks, U.S. commerce, and foreign markets.   As the current issue of The Economist notes, the current ongoing crisis in Western liberal capitalism has occurred at a time concurrent with the rise of a new form of state capitalism in emerging markets like China and Brazil.   The apparent success of state capitalism has many people rethinking the alleged triumph of the market so brazenly declared during the past decade by writers such as Thomas Friedman, Francis Fukuyama, and Michael Mandelbaum and wondering again if there is a better way to move forward.   Has the invisible hand of the market given way to the visible and authoritarian hand of state capitalism?
Is it possible that there is a better way to foster and manage creativity, innovation, discovery, and intellectual property than the Western way that most of us in this room today understandably think is best?   Will the harsh reality that the US is no longer number one in the world in most of the important outcome metrics ranging from economic performance and wealth creation to human freedom to personal happiness enable us to consider other models?   

Why are we so “either or” in the West, rather than the Eastern Chinese “both and” perspective?
· Many systems, one China

· Hong Kong, Macau, Mainland China, Taiwan

· Quite comfortable in China with the incompatible coexisting everyday
I would like to address 3 questions intended to provide insight into what I believe will be China’s perspective on creativity and intellectual property rights in the global economy over the coming years:
1. What have I learned over the past years of helping US-based businesses enter the emerging Chinese market with goods and services?

2. What insights does this experience give me into discovery, innovation, creativity, and intellectual property from China’s perspective and how does China’s culture and history frame and explain its perspective?

3. What are the opportunities and expectations for discovery, innovation, creativity, intellectual property, and intellectual property rights disputes in the global economy embodied within China’s recently announced 12th Five Year Plan – the plan that will govern the country’s development priorities over the coming 5 years?

My perspective does not so much reflect the legal profession looking at the business world and globalization from the outside looking in; but rather this is my perspective on the landscape of the global economy, and opportunities and risks as I see them from the inside perspective of business.
First, what have I learned over the past 17 years of helping US-based businesses enter the emerging Chinese market with goods and services?

Some thoughts on entering the PRC market:

· Entering the PRC market will be the most painful 18 to 24 months of your business life

· You will be tested to see if you really want to be in China

· Entering the PRC market is much more complicated than outsourcing manufacturing from PRC

· You must effectively work both the market and the politics

· Who are the PRC’s BFF’s – best friends forever?

· Not necessarily the other Communist nations of the world –  Vietnam, Cuba, and Laos…  but rather those nations that can enable the PRC to accomplish the ambitious economic development objectives in each of its successive Five Year Plans.

· 10 Bilateral trade agreements with Venezuela (oil) and Chile (minerals, raw materials, and agricultural products)
· Subsidies drive many markets

· Subsidies reflect economic policy resulting from political policy
· AGCO Corp recognition that subsidies to buyers represent 70% of the sales price of agricultural equipment in some locations in China
· Manufacture in PRC first for export, then for entry in the PRC market

· PRC market entry can be assisted by partnering with experienced Chinese individuals who can enable Guanxi

· Guanxi largely determines market success or market failure

· Expect to see the incompatible coexisting every day…

· Most of the time, PRC politics is less a political philosophy, and more a series of pragmatic decisions intended to move China forward and maintain a “harmonious society”

· The importance of maintaining a “harmonious society”
· The consequences of threatening the “harmonious society”

· Protests by ethnic minorities in the far NW of China
· National economic policy is “socialism with Chinese characteristics” by official action of the Chinese Communist Party in December, 1982.
· Today becoming a mix of “market socialism with Chinese characteristics” and “state capitalism”
This continues as Deng Xiaoping’s model of how the Chinese economy should be organized to best move the nation and its people forward, a model based on pragmatism moreso than political philosophy.
“It does not matter whether the cat is black or white, as long as it catches mice.” Old Chinese proverb

New book “Deng Xiaoping and the Transformation of China” by Ezra Vogel at Harvard documents the rise of Deng Xiaoping (1904-1997) following the 1976 Mao’s death

Deng led the transition of China from a purely centrally-planned economy to a mixed economy with an increasingly open market environment

He was the mastermind of the newest oldest major political economy in the world – a political economy that is several thousand years old, newly reinvented now pragmatically serving 1.3B people for the past 30 years.

“It does not matter whether the cat is black or white, as long as it catches mice.” Old Chinese proverb

Second, what insights does this experience give me into discovery, innovation, creativity, and intellectual property from China’s perspective and how does China’s culture and history frame and explain this perspective?

First, China is a proud culture with a remarkable history of innovation, creativity, and discovery.
These are the people who discovered the four greatest inventions according to Joseph Needham –
· Paper

· Printing

· Gunpowder

· Compass

Along with discoveries in mathematics, biology, anatomy, the environment, and the solar system.   For example:

· The decimal system (1600 BC) and remainders in division (3rd century AD)

· Climate change (1031 AD)

· Inertia, the First Law of Motion (470 BC)

· Negative numbers (202 BC)
· How to calculate Pi precisely, rather than using the approximation value of 3 (46 BC)

· Solar wind (635 AD)

· Sunspots (403 BC)

· True North (1000 AD)

· Diabetes (210 BC)

· Restaurant menus (960 AD)

· Tofu and tea (2000 BC), and 

· Toilet paper (589 AD)

And more recently documented in the controversial book 1421 by Gavin Menzies, Chinese discovery of new lands and exploration of the seas.

“In 1492 Columbus sailed the ocean blue… “     1421 much of the world was discovered by sailing fleets of Chinese explorers.    Columbus knew where he was going!   He had a map obtained through the Spanish crown!   It was drawn by Chinese explorers 70 years earlier!
Second, in China, collectivism dominates the individual.   The reverse of our Western values and priorities in which individual rights and interests of the individual are paramount.

Eastern view -- Harmonious society, not harmonious individuals

Western view theory and logic of why we grant intellectual property rights like monopoly patents for creativity and discovery versus Eastern view
· Pharmaceuticals example
· Agriculture example

· Telecommunications example
Even saying this, the pragmatic Chinese have been hedging their bet since 1985…
The Economist recently reported that no patent law existed in China until 1985, and the country has a deserved reputation for trampling on intellectual-property rights. But that could be changing. Eager to promote domestic innovation, the Chinese government has created an ecosystem of incentives for its people to file patents. 

Professors who do so are more likely to win tenure through obtaining Chinese patents. Workers and students who file patents are more likely to earn a residence permit to live in a desirable city.   For some patents the government pays cash bonuses.   Corporate income tax can be cut from 25% to 15% for firms that file many patents. They are also more likely to win lucrative government contracts. Many companies therefore offer incentives to their employees to come up with patentable ideas. For example, a major Chinese telecom equipment manufacturer that seeks both government contracts and global recognition now pays patent-related bonuses of $1,500-15,000 US dollars. 

China patents now provide 12 to 20 years of monopoly rights to the idea – or at least until the government decides otherwise…   China Patent refuse the following categories:
However, according to the China Patent Law, the following items are unpatentable in China: 
(1)any invention-creation that is contrary to the laws of the state or social morality or that is detrimental to public interest 
(2) scientific discoveries;
(3) rules and methods for mental activities;
(4) methods for the diagnosis or for the treatment of diseases;
(5) animal and plant varieties;
(6) substances obtained by means of nuclear transformation.
Third, what are the opportunities and expectations for discovery, innovation, creativity, intellectual property, and intellectual property rights disputes in the global economy embodied within China’s recently announced 12th Five Year Plan that will govern the country’s development over the coming 5 years?

China’s 12th Five Year Plan
· Approved March 14, 2011, by China’s National People’s Congress

· Key themes and outcomes that formed the basis for industry-specific and provincial five year plans still being developed

· Key themes:

· Sustainable growth

· Moving up the value chain

· Reducing disparities

· Scientific development

· Environmental protection

· Energy efficient

· Domestic consumption

· Ambitious goals in the plan

· Develop China’s Western regions

· Protect the environment and improve energy efficiency

· Improve the lives of Chinese citizens and healthcare available to all
· Develop seven priority industries that reflect the key themes and enable China to meet these ambitious goals:

1. New energy – nuclear, wind and solar power

2. Energy conservation and environmental protection—energy reduction targets

3. Biotechnology and pharmaceuticals – drugs and medical devices

4. New materials – rare earths and high-end semiconductors

5. New IT – broadband networks, internet security infrastructure, network convergence

6. High-end higher value chain equipment manufacturing – aerospace and telecom manufacturing

7. Clean energy vehicles

· Not so much designed primarily to encourage the growth of the domestic consumption economy; more so designed to maintain China’s position as an export-oriented manufacturing powerhouse
· China’s 12th Five Year Plan over the past 30 years

· Previous plans have lifted millions out of abject poverty, and also resulted in questions about sustainability and challenges including pollution, intensive energy use, and resource depletion

· Introduces the concept of “inclusive growth” to address the issue of increasing wealth disparity over the past decade as

· “A rising tide lifts all boats” turns out not to be true in the PRC, as elsewhere

· Sets new GDP annual growth target of 7% a year for each of the coming five years, down slightly from the previous five year plan’s target of 7.5% annual GDP growth

· This stands in stark contrast to the forecast US annual GDP growth over the coming years of less than 2% per year

· Ambitious outcome objectives include
· 45 million new jobs in urban areas

· Urban unemployment under 5%

· 36 million new units of affordable housing

· Significant reductions in airborne pollutants

· Increasing the average life expectancy by one year

· An innovation objective of 3.3 patents per 10,000 people

· 400,000 patents over 5 years, or an average of 80,000 patents per year

1. According to global patent data from the World Intellectual Property Organization, China-sourced international patents would represent about 10% of the total number of patents granted all around the world
2. According to WIPO, China is already in fourth place globally among international patent applications having already passed the United Kingdom and France

· China is now fourth in international patent applications following global leaders United States, Japan, and Germany.

· China-based international patent application growth rate has been over 50% year to year for several years now, compared to annual international patent application growth rates of 4 to 5% each year in the US, Japan, and Germany.

· An education objective of increasing high school enrollment from the present 82% of eligible young people to 87% along with dramatic increases in central government funding of basic and applied research and development.

· Ambitious exploration of space with manned space vehicles, orbiting space stations, and exploratory flights to the moon and beyond

· China has already had manned orbital space flights since 2003

· Put 79 spacecraft vehicles into orbit since 2006

· Social management targets in the plan are intended to improve China’s social management system for greater social harmony by

· Improved public service for both urban and rural residents

· Improved democracy and legal systems

· Increasing residents providing public service as community volunteers

· Major reform targets that would 
· Encourage qualified enterprises to be listed in stock markets

· Restructure traditional monopoly industries to allow market entry by new competitors

· Improve government efficiency and credibility

· Some have characterized the 12th Five Year Plan as infrastructure, infrastructure, infrastructure… as the list of projects includes:

· Highways, conventional rail and high speed rail

· New airports

· New shipping ports and upgrades to existing ports

· Oil and natural gas pipelines

· Electric transmission lines and power grid
· Converting much of the current coal-fired power generation capacity to hydropower and nuclear power

· Currently have 14 nuclear power plants in 4 sites across China with 27 other nuclear power plant sites under construction
1. Goal to have 20 additional operating nuclear power plants by 2020

2. Westinghouse state-of-the-art AP1000 design

· First 4 are designed, built, tested, and brought to operational status by Westinghouse

· Each of these 4 is about a $2B project, so the value of these initial 4 to Westinghouse was roughly an $8B contract

· One to be operational in 2013, 3 others becoming operational in 2014 and 2015

· Next 16 will be Chinese versions based on the Westinghouse design

· “Nuclear with Chinese Characteristics”

· Oil and gas field development in northern and western provinces

· Sewage and waste treatment facilities across the entire country

· New hospitals everywhere

So in summary, the 12th Five Year Plan attempts to balance growth with social harmony, and innovation with environmental protection.   Like the eleven plans before it, it does not lack in ambition, nor does it lack in opportunities and expectations for discovery, innovation, creativity, intellectual property, and intellectual property rights disputes in the increasingly global economy as legal frameworks, commerce, and foreign markets intersect.
My three major questions were:

1. What have I learned over the past years of helping US-based businesses enter the emerging Chinese market with goods and services?

In China, pragmatism generally trumps politics, especially as it contributes to the harmonious society.

2. What insights does this experience give me into discovery, innovation, creativity, and intellectual property from China’s perspective and how does China’s culture and history frame and explain its perspective?

China’s collectivist culture has a rich legacy of discovery, innovation, and creativity fostered by an accepting “both and” society wherein the incompatible coexist every day.   

The foundations for the Chinese creative class that were destroyed by Mao’s various cultural revolutions until his death in 1976 have been thoughtfully rebuilt over the past decades by numerous forward thinking Chinese leaders and especially by Deng Xiaoping.
3. What are the opportunities and expectations for discovery, innovation, creativity, intellectual property, and intellectual property rights disputes in the global economy embodied within China’s recently announced 12th Five Year Plan – the plan that will govern the country’s development priorities over the coming 5 years?

The current five year plan not only provides opportunities for discovery and creativity that will undoubtedly lead to more international intellectual property rights disputes, it demands these, as, in China, the five year plan is always accomplished.
Finally, I see no signs that China will deviate from Deng’s pragmatic model for China’s progress in the coming years.   We can expect the Chinese leadership to follow a path for intellectual property and intellectual property rights that best contributes to the harmonious society and provides for needed discovery, innovation, and creativity to accomplish the 12th Five Year Plan.    
At the same time, alternative models will continue to be considered consistent with a broad and pragmatic world view captured in the historic proverb that Deng Xiaoping popularized:  “It does not matter whether the cat is black or white, as long as it catches mice.” 
Even today, some 30 years after he began the remarkable rebirth and transformation of China, and now 15 years after his death, make no mistake about it --- this is still Deng Xiaoping’s China.  
