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A) TAX RELIEF ACT OF 2010

1. REPEAL AND RESTORATION OF THE ESTATE AND GST TAXES IN 2001 (EGTRRA) IN
GENERAL

2. REPEAL OF THE REPEAL-2010 TAX RELIEF ACT WHAT WAS “RESTORED” EFFECTIVE
2013

3. TRANSITION BACK TO THE FUTURE-FOR 2010 DECEDENTS

¢  ELECTION OUT OF THE ESTATE TAX REGIME-WHAT HAPPENS TO TAX
BASIS

e  ANALYSIS NECESSARY TO DETERMINE IF THE ELECT OUT IS APPROPRIATE
e FIDUCIARY ISSUES IN THE DECISION PROCESS
o WHEN AND HOW TO ELECT /WHAT TO REPORT

* 2010 FORM 706 IF NOT ELECTED OUT

GST TAX AND 2010 TRANSFERS
4. REUNIFICATION OF THE ESTATE AND GIFT TAX

5. PORTABILITY

m



B) PLANNING ISSUES FOR 2011, 2012 AND THEREAFTER

1

EFFECT OF $5M EXEMPTION AND 35%TOP RATE ON LIFETIME GIFTS IN 2011 AND
2012

ESTATE TAX “RECAPTURE” OF $5M GIFT TAX EXCLUSION AFTER 2010 TRA SUNSETS
IN 2013

CURRENT REAL LIFE ISSUES

VALUATION DISCOUNT PLANNING IN 2011 AND 2012
® ASSURING THE HIGHEST DISCOUNT

¢ UNWINDING A DISCOUNT PLAN
GRANTOR RETAINED ANNUITY TRUST AND SALES TO AN INTENTIONAL DEFECTIVE
GRANTOR TRUST IN 2011 AND 2012
LIFE INSURANCE PLANNING IN A TEMPORARY ENVIRONMENT

*  WHY OWN LIFE INSURANCE

e EVALUATING CURRENT AND FUTURE NEED

* EXCLUDING FROM THE ESTATE TAX {ILITs)

CHARITABLE GIVING IN 2011 AND 2012

RETIREMENT PLAN DISTRIBUTION PLANNING
* DESIGNATION OF BENEFICIARIES
¢ ROLL OVERS BY SS/ESTATE/NON SPOUSE BENEFICIARY
® ESTATE TAX MARITAL DEDUCTION

PREPARING THE ESTATE TAX RETURN/ASSISTING IN ADMINISTRATION OF THE
ESTATE
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ESTATE PLANNING AND COMPLIANCE INTHIS TEMPORARY ENVIRONMENTY

IRA S. FELDMAN, CPA/CVA

OCTOBER 26, 2011

| Effect of $5m exemption and 35% top rate on lifetime gifts in 2011/12 vs. $1m and 55%
in 2013.....or midway alternative

A)

B)

Assume: $10 million estate, no survivor
DOD 2011 2013 2013 ALT*
EXCLUSION S5SM $1M $3.5M
ESTATE 10,000,000 10,000,000 10,000,000
E. TAX 3,480,800 5,140,800 3,480,800
u.c. <1,730,800> <345,800> <1,205,800>
TAX DUE 1,750,000 4,795,000 2,275,000

*Assumes 3.5m exclusion and 35% max. rate

Assume 55 million estate, no survivor
DOD 2011 2013 2013 ALT*
EXCLUSION S5 M S1M S3.5M
ESTATE 5,000,000 5,000,000 5,000,000
E. TAX 1,730,800 2,390,800 1,730,800
U.C. <1,730,800> <345,800> <1,205,800>
TAX DUE 0 2,045,000 525,000

(5



708 1411 7

TABLE T201
2010-2012 Unified Estate and Gift Tax Rates® b

If the taxable amount |s: of excess

over but not over Tentative tax [g; over
$ 0 $ 10,000 $ 0 + 18% § 0
10,000 20,000 ' 1800 + 20% 10,000
20,000 40,000 -. - 3800 + 20% 20,000
40,000 80,000 8,200 + 24% 40,000
60,000 80,000 13,000 + 26% 60,000
80,000 100,000 : 18,200 + 28% 80,000
100,000 160,000 ‘ 23800 + 30% 100,000
150,000 250,000 38800 + 82% 150,000
250,000 500,000 70,800 +  34% 250,000
\ 50&9_(10, % 15%3330 + 35% 500,000
Notes: /0°% 0% - :ﬁiq‘gm + ch S M

Relief Act rules (i.e., no estate tax for 2010 deaths and modified carryover basis rules for assets acquired from

® Taxpayers fiing under the Victims of Terrorlsm Tax Relisf Act of 2001 should use a different tax rate schedule
{from IRC Sec, 2201) {see Table T202). :

| e i

: ' ‘ Te bracwal”
¥ Pve A0 Toax On ‘ima 34<, §o0. diTe vo

3 yemonTs
buTWasm kﬂﬂfd""‘fﬁ sy To 39 m 2% Me |

Table T201

I-Yr2 N
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TABLE T202

708 08/00

Unified Rate Schedule for Gift Tax Returns (1998-2009)1

(1) @) (3) %)
Taxable Amount Taxable Amount Tax ont Amount Tax Rate on Excess
Equal to or Less Than— in Cofumn (1) over Amount In
More Than— Column (1)
§ 0 $ 10,000 $ 0 18%
10,000 20,000 1,800 20%
20,000 40,000 3,800 22%
40,000 60,000 8,200 24%
60,000 80,000 13,000 26%
1998 80,000 100,000 18,200 28%
2;:6 100,000 150,000 23,800 30%
150,000 250,000 38,800 32%
250,000 500,000 70,800 34%
500,000 750,000 155,800 37%
750,000 1,000,000 248,300 39%
(1,000,000 ) 1,250,000 345,800 41%
1,250,000 1,500,000 448,300 43%
1,500,000 2,000,000 555,800 45%
1998 2,000,000 2,500,000 780,800 49%
2;:1 2,500,000 3.000,000 1,025,800 53%
3,000,000 10,000,000 " 1,280,800 55%
10,000,000 17,184,000 5,140,800 60%
17484000 | ... | L. 55%
2002 2,000,000 2,500,000 780,800 49%
2,500,000 e 1,025,800 50%
2003 2,000,000 | ..., 780,800 49%
2004 2000000 0 ... 780,800 - 48%
2005 2000000 | ..., 780,800 47%
20086 2000000 | ... 780,800 46%
2007 1,800,000 - | ... 555,800 45%
to
2009

1 For gift tax retums prior to 1998, use the same rates as listed in Table T201.

. Table T202

Iy



- Worksheet Line 7 (Unifisd Credit Allowabile for Priot Periods).

Line 7 Worksheet ~ Tax on Gifts Made After 1976

{® (b) (©) {d) (w) n @ (h
Period | Taxable| Total |Cumulative] Tax |TexBased| Taxon |Maximum
Gifta for | Taxable | Taxabls | Baswd | on2010 | Gifis for | Unified
the (Gitsfor| Gifts on2010 | Reteson | Current Credit
Current ] Prior | Including | Rates on |[Cumuiativel Period | Avalisbla
Period {Periode'] Current Gifts Gifts Col. (0 - for
Period. from | including { Col (8)} | Cument
(Col. @) +| Prior | Current Period
Col. (c)) | Perioda | Perlod (basad on
{Col. ()P} (Col {d}) 2010
rates)
Pre-1977 hiEgts b O

® ® (k) M
Unified |Avallable| Credit Tax
Credit | Credit in |Allownbig Payabls for

Allowsble Current | (Lesser | Current

inPrior | Perliod | of Col. Period

Perlods! | (Col. (h) | (g)and | (Col (g) —
- Col. ()| Cal. G { Col. (k)

1.Tutalglﬂtaxupuyableongmmadeaﬂarm?e(andallannumineoumn(l)).

TG, line 2, column e,

2. Gift taxes paid by the decadent on gifis that qualify for "special treatment.” Enter the amount from Worksheet

3. Subtract line 2 from 1. _

4. Gift tax paid by decadent's apousa on spi
1 Fne 2, colurnn (f).

1 gift Included on Schedule G, Enter amount from Worksheet TG,

5. Add tines 3 and 4. Enter here and on Part 2—Tax Computation, tine 7.

for gilts macks after

1. Column {g): Enter amount from colurmn {d) of the previous row.
 Column (8): Erter amount from column (1) of ihe previous row.
lcolumnm]:Enwmuﬂﬁomm‘rablodl.lnmGmdlu.{Foraamwhmhmm).suumaommannyamoumwmdnupadﬁc
8, 1976, and befors January 1, 1977.)
+ Coluran (I): Entar the sum of column () and column (K} from the previous ow.

Column (b) Enter all taxable gifts.
Enter all pre-1977 gifts on the pre-1977

TOW.

Column (¢) Enter the amount from
column {d} of the previous row.
Golumn (d) Enter the sum of column
{b) and column {(c) from the current row.
Calumn (@) Enter the amount from
column {f} of the previous row.
Column {f) Enter the tax based on the
amourt in column (d) of the current row
from Table A — Unified Rate Scheduic

above.

Column {g) Subtract the amount in

column (mem the amount in column

(f) for the current row,

Column gn) Erder the amount from the

Table of Unified Credis (as

recaiculated using 2010 rates).

Note. The entries in each row of

column (h) must be reduced by 20

percent of the amoufgt e :: aft

axamption for made after

ember 8, 1978, and betore

Jan 1, 1977 (but no more than

$8,000). |

Column (I} Enter the sum of column (i)

and column ék} from the previous row.

Column {f) Subtract the amount in

column (f} from the amount in column

gc))iumn (k) Enter the jesser of column
g)ﬂandmlmm (i) for the current row.
umn (1) Subtract the amourt in

column {k) from the amount in column
(g) 1o determing any tax due. Enter
rasult in colurn {f).
Repent for sach year in which
laxable gifts were macde.

For examples of how to use the Line
7 Worksheet, sae the axamples in the
2010 Instructions for Form 709,
schedule B, columa C (Unified Gredit
Allowable for Prior Periods). Add 8
column to the right of column {k) to
determine the tax payabie for the
current period {column (g} minus
cotumn (k}}

Fogm 12b o 22 094
¥

Table of Unified Credita
(as Recakuiated for 2010 Rates)
Period Unified Credit

1877 {Quarters 1 and 2) $4.,000

1977 (Querters 3 and 4) $30,000

1978 $34,000

1979 $38,000

1880 $42,500

1981 $47,000

1982 $62.800

1983 $78,300

1984 $96,300

1085 $121,800

1906 $155,800

1987 through 1997 $180800 | (qz.ge>

1998 $1695501 roo odv

1999 - $208300| 2u 300

2000 and 2001 $217,060| 20,530
2002 through 2010 $330800| 34/ P00
Note. In figuring the line 7 emount, do ( Gased!
nolhduﬂe:%taxpaidorpa able on o prioY
gifts made re 1877. The lina 7 RaTly

Part Instructions @
Ly
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Notes:

TABLE T301

Applicable Credit and Applicable Exclusion Amounts

Estates
" For Tranafers Taxable Estate

Made In: The Credit Is: Exclusion:
1987-1997 192,800 600,000
1998 202,050 625,000
1999 211,300 650,000
2000-2001 220,550 675,000
2002-2003 345,800 1,000,000
2004-2005 555,800 1,500,000
2006-2008 780,800 2,000,000
2009 1,455,800 3,500,000

2010 1,730,800 * 5,000,000

2011-20120 1,730,800 5,000,000¢

Glits

Taxable Gift
For Transfers Made In: Tha CreditIs: Exclusion:
1887-1997 192.800 800,000
1998 202,050 625,000
1899 211,300 650,000
20002001 220,550 675,000
2002-2009 345,800 1,000,000
2010 330,800 1,000,000
2011-20120 1,730,800 5,000,000°

T9

® The 2010 Tax Relief Act reinstates the estate tax and step-up (or step-down) in basis rules for decedents dying
after 2009, which were previously repealed under the provisions of the Economic Growth and Tax Relief
Reconciliation Act (EGTRRAA} of 2001]. Howsver, for estates of decedents who died in 2010, the executor can
elect to apply pre-2010 Tax Relief Act rules (i.e., no estate tax for 2010 deaths and modified carryover basis

rules for assets acquired from the decedent). (See Key Issue 2G.)

b For gifts made in 2011 and 2012, the gift tax applicable credit Is reunffied with the astate tax [IRC Sec. 2631{c})].

¢ For 2011 and 2012, the basic exclusion amount s increased by any deceased spousal unused exclugion

amount. For 2012, the $5 million basic exclusion amount Is indexed for inftation [IRC Sec. 2010(c)].

Table T301



T10 706 0908

TABLE T301

Applicable Credit and Exclusion Amounts for
Estate Tax Purposes (1977-2009)1, 2

For Transfers Made In: The Credit ls: The Exclusion ls:
1977 $ 30,000 $ 120667
1978 34,000 134,000
1979 38,000 147,333
1980 42,500 _ 161,563
1981 47,000 . 175,625
1982 62,800 225,000
1983 79,300 275,000
1984 96,300 325,000
1985 121,800 400,000
1086 155,800 500,000
1987-1987 | 192,800 600,000
1998 202,050 625,000
1999 211,300 . 650,000
2000-2001 220,550 675,000
2002-2003 345,800 1,000,000
2004-2005 ' 555,800 1,500,000
2006-2008 780,800 2,000,000
2009 _ 1,485,800 3,500,000
2010 — 19— 'ﬁ :ml goo J‘! :mi pad
2013 (and after) 345,800 1,000,000

1 The estate tax Is scheduled to be repealed effective for decedents who die in 2010. However, Congress must
act to permanently repeal the estate ta;\Totai repeal is unlikely. Practitioners should continue to monitor
fegisiation. ik Th

2 These applicable credit and exclusion amounts are also correct for gift tax purposes through 2003, However,
unlike the estate tax, the gift tax is not repealed. The applicable exclusion amount for gift tax purposes is
$1 million for gifts made after 2001 with a related credit amount of $345,800 through 2009 and $330,800 after
2009.

Table T301

R
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TABLE T201

Unifled Rate Schedule for Estate Tax Returns (1977-2009)"

T-7

(1) (@ 3) (4
Taxable Amount Yaxable Amount Tax on Amount In Tax Rate on Excess
Equal to or More t.ess Than— Column (1) over Amount in
That--— Column (1)
0 10,000 0 18%
10,000 20,000 1,800 20%
20,000 40,000 3,800 22%
40,000 60,000 8,200 24%
60,000 80,000 13,000 26%
1977 80,000 100,000 18,200 28%
to 100,000 150,000 23,800 30%
2009 150,000 250,000 38,800 32%
250,000 500,000 70,800 34%
500,000 750,000 155,800 37%
750,000 1,000,000 248,300 39%
MA4 srey 1,000,000 1,250,000 C 345,800 p 41%
_ 1,250,000 1,500,000 448,300 43%
1977 to 2008 1,500,000 2,000,000 555,800 45%
2,000,000 2,500,000 780,800 49%
1977 10 2001 5,500,000 3.000.000 7,025,800 3%
3,000,000 3,500,000 1,280,800 57%
1977 3,500,000 4,000,000 1,575,800 61%
to 4,000,000 4,500,000 1,880,800 65%
1981 3 500,000 5,000,000 2,208,800 60%
5000006 .. ...... 2,550,800 70%
3,000,000 3,500,000 1,290,800 57%
1982 3,500,000 4,000,000 1,675,800 61%
4000000 ........ 1,880,800 65%
1983 3,000,000 3,500,000 1,290,800 57%
3500000  ........ 1,575,800 60%
1984 to 1997 3000000,  ........ 1,290,800 55%
1868 to 2001 3,000,000 10,000,000 1,260,800 55%
2002 2,000,000 2,500,000 780,800 49%
2500000 oo 1,025,800 50%
2003 2,000,000 ..., 780,800 49%
2004 2000000 = ........ 780,800 48%
2005 2,000000 ..., 780,800 47%
2008 2,000000] . ........ 780,800 46%
2007 to 2009 i,500000] 0 ........ 555,800 45%

1 Taxpayers filing under the Victims of Terrarism Tax Relief Act of 2001 should use a different tax rate schedule
{from IRC Sec. 2201) (see Table T203). See Table T202 for the unified rate schedule used to calculate gift taxes.

Table T201
8
7 &



ESTATE PLANNING AND COMPLIANCE INTHIS TEMPORARY ENVIRONMENT
IRA S. FELDMAN, CPA/CVA
OCTOBER 26, 2011

ESTATE TAX RECAPTURE OF $5 MILLION GIFT TAX EXCLUSION
AFTER 2010 TAX RELIEF ACT SUNSETS

A donor’s use of the gift tax exclusion in making lifetime gifts can be recaptured in the
form of additional estate taxes if and to the extent that the amount of the gift tax
exclusion used by the donor exceeds the donor’s basic exclusion amount at the time
of the donor’s death. Such a recapture is sometimes referred to as a “clawback.” For
example, if a donor were to use his or her full $5 million gift tax exclusion in 2011 and
2012, EGTRRA and the 2010 Tax Relief Act were to sunset just after midnight on
December 31, 2012 and the donor were to die in 2013, the donor’s estate will pay
increased estate taxes, reflecting the difference betwéen the $5 million gift tax
exclusion used and the $1 million applicable exciusion amount available at the donor’s
death. This recapture potential exists because the estate tax is imposed upon the decedent’s
taxable estate as increased by the decedent’s lifetime adjusted taxable gifts, which is offset by
the applicable exclusion amount at the donor’s death, Accordingly, to the extent that the
donor’s taxable gifts were sheltered from gift tax by a gift tax exclusion that is larger than the

applicable exclusion amount at the time of the donor’s death, such gifts will become taxable in
the donor’s estate.

Source: Practical estate planning in 2011 and 2012, Howard A. Zaritsky,
Thomson Reuters 2011
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EXAMPLE 4-2: Wilma has a $15 million estate. Shie makes a $3 million
%mm paying no gift tax because she has her full unified credit
equivalent to a $5 million exclusion amount) available. Two years later,
Wilma dies, leaving a $10 million taxable estate. The 2010 Tax Relief
Act and EGTRRA sunset on December 31, 2012, leaving Wilma with a
wigot — $220,550 unified credit, equivalent to a $1 million applicable exclusion
amount, and a 55-percent top estate tax rate. Wilma's estate will owe
$7,795,000 in estate taxes on a $10 million taxable estate, determined as

follows:
Taxable estate $ 10,000,000
Adjusted taxsble gifts $ 5,000,000
Tentative tax base $ 15,000,000,
Tentative 1ax S $ 8,140,800
Gift taxes payable 5 -0-
Unified credit on date of death § 345,800
Estate tax due " $ 7,795,000

EXAMPLE 4-3: Assume the same facts as in Example 4-2, except that
Wilma made only $M}M%aglg_m. Wilma dies in
2013, leaving a $14 million taxable estate. Wilma's estate tax liability

will still be $7,795,000, determined as follows:

Taxable estate $ 14,000,000
Adiusted raxable gifis $ 1.000,000
Tentative tax buse $ 15,000,000
Tentative (ax $ 8,140,800
Gift taxes payable 5 =0~

Unified credit on date of death § 345,800
Estate tax due $ 7.795000

This can create a serious problem if the deceased has made lifetime taxa-
ble gifts significa disoroportionate to the decegen *s remmaining taxable es
tate. In such cases, the esgal i

EXAMPLE 4-4: Wilma has a $6 million estate. Wilma lives largely on the
income she receives from a trust created by her great-grandfather, and
which is exempt from estate taxes because Wilma has only an income in-
terest. The trust is also exempt from the GST tax because it was irrevoca-
bie on September 25, 1985, and no additions have been made to it after
that date. Wilma-makes a $5 million. gift in.201), paying no gift tax be-
cause she has her full unified credit (equivaient to & $5 million exciusion
amount) available. Twg ater. Wilma dies. leaving g illi

BT 14 & i ALY 1L ] A & |

able m;i The 2010 Tax Relief Act and EGTRRA sunset on December
31, 2012, leaving-Wilma with a $345,800 unified credit, equivalent t0 a
$1 million applicable exclusion amount, and a 53-perceat top estale tax
rate. Wilma's estate will owe $2,595,000 in estate taxes on a $1 million
taxable estate, determined as follows:

Taxable estate $ 1,000,000

Adjusted taxable gifts $ 5,000,000

Tentative tax base - $ 6,000,000 ;
Tentative tax $ 2,940,800

Gift taxes payable $ - ~0-

Unified credit on date of death $ 345,800
Estate tax due $ 2,595,000

* Although a $2,595,000 tax on a $1 million taxable estate sounds un-
' reasonable, it reflects the fact that Wilma took advantage of a $4 million
gift tax exclusion that did not exist on the date of her death.

L Y S



ESTATE PLANNING AND COMPLIANCE INTHIS TEMPORARY ENVIRONMENT
IRA S. FELDMAN, CPA/CVA
OCTOBER 26, 2011

Real Life Example {Client #: ISF 706)

Facts: Community Estate $12M split between H and W. H dies in 2010; W survives. $1.8M
potential stepup for H& W

. Find the Best Estate Tax Alternative

ution ible:

A) Elect out of E.T. Return. File Form 8839 by to allocate $___M step upin
basis. Send $6M to Bypass Trust/ $6M to Survivor's Trust.

OR

B) File ET Return. Claim Marital Deduction of $1M. Get 900K step up each for H Estate
+W. Send $5M to Bypass Trust/ $7M to Survivor’s Trust

-1
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ESTATE PLANNING AND COMPLIANCE INTHIS TEMPORARY ENVIRONMENT
IRA $. FELDMAN, CPA/CVA

OCTOBER 26, 2011
Facts: DOD 12-15-2010
Taxable Estate FMV Basis
Liquid assets 51,750,000 $1,750,000
R.E. $1,000,000 $250,000
FLPs & S Corp. $2,000,000 $200,000
(after 45%
discount)
Debts {$550,000) ($550,000)
T.E. $4,200,000 $1,650,000
CONSIDERATIONS:
A) File706 ?

B} Step up election for FLP?
(NOTE—2010 Form 1065 filed on extension 10/15/2011)
How to elect now?

C) Others??

-2



"Famlly Lumlted Partnershlps

FLPs Can Work For Your Client
and You Can Help the Process

by Ira S. Feldman, CPA, CVA, CEP

I he professional “buzz” in estate planning is currently all about
Pamlly Limited Partnerships. (In the contexi here, FLP refers to any

a form of family entity including Partnerships, LLCs, etc.). Unﬂ)rtu-
nately, this professional discourse seems to be solely focused around
achieving, or in the case of the most recent tax cases on the ‘subject- ot

‘dachieving, the expected discount on value of the decedent% mterest in

the Family Limited Partnership for estate tax filing purposes ‘ @

OCTOBER 2005 N AZCPA 13
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Do’s and Don’ts of FLPs

1. “Minor” partners should conlribute their own property
to the family venture. Use proceeds of prior fomily gifis.

2. The managing member should NOT be the senior gen-
eration. Give them some control over governance. In
some cases, use a corporate managing member not
controlled by the senior members.

3. Provide for succession of management in the younger
“generation. The sooner, the better. '

A. Do NOT iransfer substantially all of the senior mem-
bers’ assets; ond do transfer some assels requiring man-
agement. Leave the home out. The “senior” members

. should have a base level of support outside of the FLP.

5. Don't forget fo transfer tifle to the assets!

6. Do getinsurance on the assets - both liability and prop-
erty damage.

7. Do NOT commingle personal and FLP assets.
8. Prepare a budget. Use fiscal responsibility.

9. ALL distributions must follow the operating agreement
and be proportional fo ownership inferests.

10. Put *clothes” on the “emperor.” Make the FLP look like
the real entity it is.

11. If the LLC assets consist of o business interest or signifi-
cant redl estate, be careful 1o clearly define the LLC's
role in the investment. Don’t inadvertently change the
character of the investment.

12. Prepare management reports fo all members at least
annually-not one prepared by the attorney.

13. Better yet, have an annual meeting of the members in a
“comforiable” place where they can toke fime out to
update all members on the family matters and renew
old feuds. Take minutes of the maeting. The meeting is
deductible to the LLC and they can even bring their pro-
fessional advisors!}

—

_ e
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Hwe carefully read the more recent
and, unfortunately, mosty unfavorable
1ax decisions, we can develop a plan-

_ ning list of things that counld be done

right in order to meet the 1ax expecta-
tions. 1 will cite one example in this
article. The Fifth Cirenit Court of Ap-
peals decision was finally issued in
what is most eormnmonly referred to as
Strangi-I'. The following brief back-
ground 10 the case will illustrate the
point “bad facts make bad law.”

The Tax Court initially held for the
Estate and canceHed the IRS proposed
assessment of $2.5 million in addi-
tional Estate Taxes on the increased
value of the $10 million in assets
transferred from the decedent to the
FLP. However, just prior to trial, the
IRS raised a new Tegal theory that the
Tax Court then ruled was too late to

.consider. The new theory involved vs-

ing TRC §2036{(a) to draw the assels
transferred to the FLR back into the
Estate at full value because nothing
happened. They argued that the trans-
fer to the FLP was merely a recycling
of value. The Fifth Circuit remand
back to the Tax Court considered this
theory and after doing so, the bad facts

produced a bad Tax Court decision’

against the Estate. On appeal to the
Fifth Circuit (for the second time-
Strangi IT), the Court affirmed the IRS
theory.

While professional “techies” will
busy themselves with intricate tech-
nical arguments, a clear reading of
the case shows the direction that
most Courts are taking these days.
That is, the IRS has picked the worst
factual situations to challenge, and
that has made easy decisions for the
Courts notwithstanding the techni-
cal arguments proposed by taxpay-
ers. In Strangi, the bad facts cor-
rupted the cdse against the taxpayer,
the least of which was the packaged
Fortress Estate Plan purcfiased and
implemented by the decedent’s son-
in-law lawyer, Michael Gulig (whose
name the Fifth Circuit adopted for
the decision). Read the case. You
will see a good outline of what you
can do 1o assist your client 1o estab-
lish a good fact patiern. Also see

‘l:l‘{



Estate of Schutt (TCM 2005-126) for
the facts that work,
The purpose of this article is not

to belabor the technical arguments. .

Frankly, I have seen very few cases
where those technical arguments
have been applied either by Courts
or audits to good facts. In fact, my
experience on Estate audits is just
the reverse. And therein les where
we can help our client make those
FLPs work.

Perhaps the reason estates are hav-
ing IRS difficulties is that they have
placed Estate Tax savings too high
on the list of purposes for an FLE
These purposes should include the
following (note where I have inten-
tionally placed the tax savings):

1. Family business/investment
_ successiofh,
2. Management during seniors’
lifetime and thereafter
3. Liability protection
4. Avoid spendthrift-preserve as-
sets
5. Income tax “sharing” among
family members
6. Achieve Fstate Tax Savings (DIS-
COUNTS)
7. Create more work for your ac-
countant

1 threw that last one in to see if you
were reading carefully. Just think, if
Estate Tax is repealed, wouldn't there
still be reasons for you to encourage
clients to undertake FLPs?

Think about the last few FLPs you
helped your clients implement.
Where was the cart and where was
the horse? Did your client buy a
“package” program? I'm not only
relerring to those that are sold by
purveyors of Estate Plans through
commercial outlets, but also those
lawyers and decument preparers
who focus solely on package docu-
mentation for their clients. Most of
those packages have the correct
wrapping, bows, and other para-
phernalia, but when you open the

box, the contents are rotten or non’

existent. That’s where the accoun-

tant comes in. 1 am not referring to
the role of undertaker; instead, lets
help the client put meat on the
bones. The CPA is'in the best posi-
tion to help his client do that task.

It’s the implementation — that’s
where the FLP fails to achieve its
Estate Tax savings. The Courts don't
imply that the general principal of
the discount is wrong; in fact, IRS
challenges on the basis that dis-
counts as a concept is improper
have failed. The problem is that
the implementation has failed or
been non-existent,

You can help your client 10 imple-
ment a Family Limited Partnership
by including the following on your
implementation list:

* Assets to be transferred —
careful selection and caleulation of
their value.

» Follow the Operating Agree-
ment to the Ietter — amend it
where necessary to accomplish the
family goals. Canned Agreements
are not as desirable as one that is
more tailored to your client’s fam-
ily sitnation.

» Obtain independent valuations
for the initial gifts, and significant
future gifts.

» File gift tax returns and check
the “discount” box. Be sure to at-
tach a plethora of information — see
the instructions for disclosures.

* Have a “post-formation” meet-
ing — client and professional ad-
visors — to double check imple-
mentation.

Do’s and Deon'ts for your Clients’
Family Limited Paritnership

You can assist your client by
working with the attorney and other
advisors during the implementation
phase and paying careful attention
to the do's and don’ts in the attached
sidebar on the preceeding page.
This is a valuable service you can
render to your client. Most attorneys
are not focused on this level of de-
tail. The charges incurred for this
service will be modest compared to
the cost of defending the discount

taken on the value of the FLP after
you file the Estate Tax return. And,
frankly, in today’s atmosphere, if you
don’t assist your client in these mat-
ters, your client may ask (sometime
through a lawsuit later on) why you
didn't offer this assistance.

Clients’ expectations regarding FLPs
are often misplaced. They have
placed too much emphasis on Estate
Tax savings and not enongh on the
other reasons for forming this fam-
ily enterprise. While the “techies”
are arguing the pros and cons of tax
theory, the courts clearly indicate
that the problem is with implemen-
tation. Bad facts make for bad cases.
You can assist your client and the
other advisors in implementing and
maintaining the FLP in a form that
will achieve the tax result, not to
mention the other advantages of
such entities, See the Do’s and Don'ts
sidebar for specifics on what you
can do. @

Ira 5. Feldman, CPA, is a Certified
Valuation Analyst, Certified Estate
Planner, and a tax consultant to several
CPA firms. His firm, Toback CPAs, PC.,
the largest locally owned CPA firm in
Arizona at the time, was acquired by a
national firm in 2000. Mr. Feldman is
a member of the Editorial Review Board
of PRACTICAL TAX STRATEGIES, pub-
tished by RIA. He is a former member
of the Board of Directors of the Arizona
Society of CPAs, former Chairman of
their Tax Committee, and currently is
president of the Phoenix Tax Workshop
and a Director of Small Business Coun-
cil of America. He currently edits the Ari-

- zona Master Income Tax Guide™agnd

Arizona Master Sales & Use Tax
Guide™published by the Phoenix Tax
Workshop.

Endnotes

! Albert Strangi, CA5S No 03-60992,
July 15, 2005 (96AFTR 2005-5048).
The latest decision is reported under the
name of Gulig.

’
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5-3 LIFE INSURANCE PLANNING IN 2011 AND 2012 502

4 5.02 REASONS FOR OWNING LIFE INSURANCE—APART
FROM THE ESTATE AND GST TAXES

The practical eatate planncr must assure his or her clicats understand all of the
roles that life insurance plays in an estate plan. The 2010 Tax Relief Act’s in-
creased estate tax applicable exclusion amount and GST excmption reduce the
veed for kife insurance proceeds to fund federal estate or GST tax liability.
\ Neverthefess, liquidity will remain 2 concern for most significant estates.

Apart from funding a prospective federal estate or GST tax liability, the
most important reasons that a client should buy and maintain one or more life
insurance policies, include the following: :

1. The payment of administration expenses of both the insured’s estate
snd the estate of the insured’s spouse;

2. The payment of state death taxes on the insured’s estate and the es-
tate of the insured’s spouse;

3. The payment of the debts of the insured and the insured’s spouse;

4. The payment of income taxes owed by the insured’s estate and the
estate of the insured’s spouse, including any tax liability attributable
to items of income in respect of a decedent (IRD);

5. The payment of costs necessary to maintain the standard of living of

the insured’s surviving spouse, children, and other family members;

. The provision of cash for equalizing the inheritances of beneficiaries;

. The provision of cash needed to minimize or settle disputes between

or among the deceased insured’s children or between or among such

children and the insured’s surviving spouse;

8. The replacement of cash o assets used to fund the deceased insured’s
gifts to charity;

9. The provision of funds necessary to buy out the ownership interest of
apersonwhoisapum,slmelwlder,ormwmrinabusimthat
is part of the deceased insured's estate;

10. The funding of nonqualificd deferred compensation obligations of the
deceased or a business ownod by the deccased; and

117 The-finding of death-benefit-only obligations owed by the deceased
or the deceased’s business.?

~3 oh

2 0n the various estate planning uses of life insurance, see Zaritsky & T.eimberg, Tax
Planning With Life Insurance: Analysis With Forms chs. 3, 4, 7, 3 (Thomson Reuters/
WO&L. 2d ed. 1998); see also Leimberg & Gibbons, “Life (Insurance) After Estate Tax
‘Repeal’ or ‘Reform’,” 28 Est. Plan. 128 (Mar. 2001); Leimborg & Gibbouns, “Dealing
WimEG'IRRA‘slnwmmmmerﬁmiwul'st.“lﬂEu.mm.m
(Sept. 2001); Leimberg & Gibbons, “Life Insurance: Decision-Making 'After September
11th and EGTRRA,” 29 Est. Plan. 36 (Jan. 2002).
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of the growing popularity of decanting as & means of modifying the terms of
an ircevocable trust, such a ruling would be desirable. Whether it would also
be welcome depends upon its contents.

/

[2] ABocating the GST Exemption

Life insurance trusts are often good places for GST tax planning because the
grantor can allocate a refatively smatl amount of GST exemption to the pre-
mium payments and protect a larger sum (ie., the death benefits) from GST
tax. The 2010 Tax Relief Act made this planning easier and more secure in
several ways

1. It extends for twp more years the mlc.pennitting automatic allocation

of a donor’s GST exemption to lifetime transfers that are not direct
skips, but that are made (o generation-skipping trusts;™
2. It extends for two more years the rule that allows a transferor to

make a retroactive allocation of GST exemption to a transfer in trust

if {a) a beneficiary of the trust dies before the transfer (but after the
date of enactment) and (b) the predeceasing beneficiary was both a
non-skip person and a lincal descendant of the transferor’s grandpas-
ent or a grandparent of the transferor’s spouse, sssigned to a genera-
tion younger than the generation of the transferor;®
3. It extends for two more years the rule allowing the severance of a
single trust into multiple trusts if (a) the division is made fractionally;
(b) the terms of the new trusts provide, in the aggregate, for the same
succession of interests of beneficiaries as in the original trust; and (c)
the undivided trust, if it has an inclusion ratio other than one (1:0) or
zero (0:1), is divided into two trusts, one of which has an inclusion
ratio of one and the other of which has an inclusion ratio of zero;®
4. 1t extends for two more years the rule that provides that the value of
property for purposes of determining the GST inclusion ratio (and the
rate of GST tax imposed on taxable events), in connection with
timely and automatic allocations of GST exemption, is the value fi-
nafly determined for gift or estate tax purposes;® -
5. It extends for two more years the legislative declaration that substan-
tial compliance with the stamtory and regulatory requirements for al-

BIRC § 2632(c).
MRC § 2632(d).
BIRC § 2642(a)3).
= IRC § 2642(b).

W Andal Egcluson
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¥ 5.10{2] PRACTICAL ESTATE PLANNING IN 2011 AND 2012 5-26

locating GST exemption establishes that the GST exemption was
allocated to a particular transfer or a particular trusc® and

6. It substantially increases the GST exemption to $5 million for trans- *
fers and allocations in 2010, 2011, or 2012, so that insured transferors  °
need not be as concemed that aliocating GST exemption to an insar-
ance trust will waste the allocation.

These rules make it important that the practical estate planner examine
every existing irrevocable life insurance trust to determine (1) whether there is
s reasonable likelihood that 2 GST will occur under the trust instrument; (2}
whether an adequate amount of GST exemption was allocated to the trust on 8
timely filed gift tax return; and (3) whether additional allocations of GST ex-
emption are appropriate.

In many cases, the practitioner will discover that GST exemption was not
allocated to the trust, because all transfers to the trust qualified for the gift tax
annual exclusion, and, therefore, the client (and, perhaps, the client’s advisors)
assumed that gift tax returns were not required. The GST exemption must be
allocated to a ljfetime transfer in trust on a timely filed gift tax retumn even if
no_gift tax is owed on the trapsfer. The IRS, however, has been very generous
in permitting Iate allocations of GST exemption where the taxpayer relied on
an accovntant, attomey, or other professional to make the appropriate alloca-
tion. The TRS will, in these cases, allow a late retroactive allocation sufficient

to_reduce {he GST X inclusion ratio 10 20>

W IRC § 2642(g).

¥ See, e.g., Priv. Lir. Rols. 200503025, 200504024, 200506003, 200509011,
200509012, 200510018, 200513008, 200519012, 200519013, 200519032, 200520008,
200532016, 200532077-200532028, 200532031, 200532037, 200525005, 200535019,
200538017, 200538018, 200538021, 200538037, 200543048, 200548003, 200549001,
200549003, 200551005, 200602027, 200603023, 200603024, 200604002, 200604024,
200608004, 200608008, 200608021, 200613021, 200616022, 200618006, 200619015,
200620003, 200625013, 200626008, 200629016, 200632009, 200636061, 200637011,
200644001, 200644007, 200652042, 200702002, 200702014, 200704003, 200710001,
200711005, 200715001, 200715008, 200715009, 200718031, 200724001, 200735006,
200735018, 200740008, 200743028, 200745005, 200746006, 2007510:9-200751021,
200816001, 200817011, 200825016, 200831021, 200838005, 200838021, 200833024,
900830020, 200839021, 200839022, 200839028, 200841025, 200842008, 200852012,
200005002, 200905003, 200906023, 200921007, 200925028, 200927015, 200931009,
200931010, 200934025, 200934027, 200044009, 200945003, 200947003, 200947031,
200049006, 200949021, 200953003, 200953004, 200953017, 201002010, 201010003~
201010005, 201010016, 201014032, 201021012, 201022003, 201024006, 201024009
201024010, 201025036, 201026021, 201034008, 201034009, 201034013, 201035001,
201635008, 201036010, 201036011, 201039004, 201045012 (relying on accountant, CPA,
or accounting firm); 200419011, 200725007 (relying on altorney and accountant; altormecy
relied on accountant); 200743026 (failure to allocate by accountant who relied on incor-
rect data from business manager); 200512006, 200550027, 200550028, 200550029,
200813021, 200946001, 200046002 (failure o allocate exemption because of errors by

ur-3 (a-¥
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- Media Contots- L

T L | WASHINGTON — The Internal Revenue Service announced today

< |that large estates of people who died in 2010 will have until early next
'year to file various required returns and pay any estate taxes due. In

addition, the IRS is providing penalty relief to certain beneficiaries of
;'thcse estates on their 2010 federal income tax returns.
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| | 7 | IRS Offers Filing and Penalty Relief for 2010 Estates; Basis
RS Guidkmee. .

Form Now Due Jan. 17; Extension to March Available for
Estate Tax Returns

e
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Ilast year. Revised versions of the estate tax forms are now available on L
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More Topics..

' This .rcllef is desngned to gwe large estal;es normally those over $5

imillion, more time to comply with key tax law changes enacted late

e e RS, gov, and the carryover basis form will be released this fall.
T-h‘e N eWsrﬂom'-'-Topics‘jj.-‘_;_s ; -
‘ i The IRS is providing the following relief:

:  {Large estates, opting out of the estate tax, now will have until Tuesday, |

Jan 17, 2012, to file Form 8939. This special carryover basis form,

+70 required of estates making this choice, was previously due on Nov. 15,
... 2011. Becanse this is a change in the specified due date rather than an
*": extension, no statement or form needs to be filed with the IRS to have

Ry this new due date apply.

o 2010 estates that request an extension on Form 4768 will have until
S 'March 2012 to file their estate tax returns and pay any estate tax due.
p Normally, a six-month filing extension is automatically granted to
estates filing this form, but extensions of time to pay are granted only
. .7 'for good cause. As a result, most 2010 estates that timely file Form
-+ . 4768 will have until Monday, March 19, 2012 to file Form 706 or
. T'E_ :Form 706-NA. For estates of those dying late in 2010 (after Dec. 16,
2010 and before Jan. 1, 2011), the due date is 15 months after the date

- of death. No late-filing or late-payment penalties will be due, though

Cnntact Mv Loca! Oﬁﬂce .

T interest still will be charged on any estate tax paid after the original due
! ;d&tﬂ.

Speclal penalty relief is prowded to many individuals, estates and

| mhm & E“mtm " trusts that already filed a 2010 federal income tax return, or obtained
' an extension and plan to file by the Oct. 17, 2011 extended due date,
.. " 'Late-payment and negligence penalty relief applies to persons

©. 'inheriting property from a decedent dying in 2010, who then sells the

- .} ‘property in 2010 but improperly reports gain or loss because they did

-7 inot know whether the estate made the carryover basis election. Details
.+ ‘are in Notice 2011-76, posted today on IRS.gov.

L !Backto Top

L]
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- 8939 Allocation of Increase In Basls for Property OME No. 1546-2203
Acquired From a Decedent 2

Department of the Treasury File soparately. Do NOT file with Form 1040. Ses below for flling address. ©1°

Intemal Revenues Service Tommmmm-dﬂngmmumn.m and before Jenuary 1, 2011.

If this is an amended Form 8939, chack hera p D It filing this Form 8938 revokes a timely and otherwise valid section 1022 election, chack hara b £l

1a Decedent's first (ghver) name and middle Initial {and malden name, ifany) | b Decadent's fast (farmiily} name 2 Decedent's Bocial Security No.

s 3 County, state, &nd ZIP cods, or foreign courtry, of legal residence | 4 [ICheck If decedent was a nonresident 8 Date of death
(domicile) at tima of death and was hot a citizen of the U.5. See
Inmtructions. If checked, enter nationality
(citizenship}

8b Executor's address (number and strest including apartment or sulte number; city,
town, or post office; state; and ZIP code) and phone number

68 Name of sxecutor (ses inetructions)

Pat 1 —Dacedent and Ex

8¢ Executor's social security number {see instructions)

H : Phone no, ( )
7 Marital status of the decedent at ime of death;
] Married
L] Widow or widower— Name, SSN, and date of death of deceased spouse  _ .
O singie
[0 Legally ssperated
[[] Divorced - Date divorce decree becarme final
Ba Surviving spouse’s name 8b Spouse's social sacurity number
8 Individuals {other than the surviving spouse), trusts, estates, or cther entities who acquired rty from the estate (sse instructions).
Namea of Individual, trust, estate, or other antity Taxpayer [dentification numbaer
2
:
i
|
o | 10 Buit-inloss (seeinstructions) . . . . . . . . . . . . . . . . ... ... .. T
E 11 Capital loss carryforward (seeinstructions} . . . . . . . . . , . ., . . . . . . . .11
12 Net operating loss canyforward {seeinstructions) . . . ., . . . . . . . ., , e e 12
12 Add lines 10, 11, and 12(seeinstructions) . . . . . . . . . . ., . . . . . . . . . {12a
12b Enter $1,300,000 or $60,000 (seainstructions) . . . . . . N I |-
12c General Basis Increase, Add the amounts on line 12a and line 12b (sea mstructions} o . 112¢
13 Enter the total amount of General Basis increase allocated on all Schadules A line 4B, column (e)(i) (m
instructionsy . . . . . P 13
14 Enter the total amount of Spousal Propedy Ba,sls Increase allocatad on all Schedules A line 4B, colurmn (e)(ﬂ)
(aea instructionsy . . . . . 14
eyt “}r:z.*ammmm o e e e e e, e L
name and address will be shared with such person, andl(exocutor}alaoher rerjuest the RS share with me the nama and axkdress of any who files a Form
gﬂ:’worl;nd;eoﬁ ({or Form 7T08-NA} with respect 1o this decedaent or estate. Declaration of preparer other than the exacutor [s based on all Information of which praparer has ariy
Sign ’ Signature of axecutor ’ Date
Here
’ Signatura of axacutor . ’ Data
Frint/Type prapatar’s nams Preparer's gignature Date Check [} it f PTIN
Paid salf-employed
Pregparer
Use Only| Fim'anams & Firm's EIN b
Firm's address » Phone na.

Send Form 8839 (including accompanying schedules and staterments) to: Intemal Revenue Service, Estate & Gift Stop 824G, 201 W. Rivercenter Blvd.,
Covington, KY 41011

For Privacy Act and Paperwerk Rsduction Act Notice, ses the segeests Instructiona for this form. Ca. No. 377S5W Form BB38 2010)

¢-v



SCHEDULE A

SCHED Disclosure of Property Acquired From
(Form 8939) the Decedent (and Reclplent Statement)
Departmant of the Treasury Reciplonts of Scheduls A: For more Information and detalls on the Information shown on
Internal Revenua Sarvice this schedute, see the instructions for Form 8939 and www.irs.gov/
Decedent's Soclal Bteurlly Number
Estate of: ! i Number of
Co (X ] Schedule A for sach rec of pruperty, including the decedent’s estats. Ses instructions.
General Information
1a Name of executor

1c Estate's taxpayer identification number (TIN)

1b Exscutor's addreas (number and street including apartmant ot
humber; city, town, or post office; state; and ZIP code} and phons number,

Phone no. { )

of suite

2a Name and address of reciplent

2h Recipient's taxpayer IdentHication numtar (TIN)

NI Property Information
8 For all property acquired from the decedent by the resipient named In line 2a the basis of which at the date of death is greater than or equal to its

falr market value at the date of death, provids the fallowing information. See instructions.

()

(b} le) (D (o}
.t No. Description Date decadent Adjusted basls at FMY Amount of gain
of proparty acquired proparty death at death that would be
ordinary income

3A Tolals from continuation schedutes (or additional sheets) attached to this schedule

{Iif more spaca Is needed, attach the continuation schedule at the end of thiz Form).

For all property acquired from the decedent by the recipient named in line 2a the basis of which at the date of death Is less than fair market value
at the date of desth, provide the foliowing Information. By checking the box In golumn ()i} on line 4 for each item of proparty that was sold prior
to distribution and to which | am allocating Spousal Property Basis Increase, | hereby certify in accordance with section 4.02{3) of Revenue
Procedure 2011-41 that all of the net proceeds from the sale of such property or property interest to which Spousal Property Basis increase has
been allocated will be distributed to or for the benefit of the survwlng gpouse In a manner that would qualify property as qualified spousat
property, as defined In section 1022(cK3). See instructions,

{a) ] © {d} (o n
Destription Date decedent | Adjated basis | FMV at death Aliocation of baals increase Amount of gain
Item of property acquired at death that woulkd be
No. proparty a0 an ordinaty incomea
Genersl bask Sg:’u'a‘d propenty
increase Incroase
m]
[
Ll
[
|
L]
[
[J
]
)
O
O
]
O
4A Totals from continuation schedules {or adciitional sheets) attached to this schedule
4B Total for columns {a}(i) and (e){i)

that line,

* The sum of the amounts In columns (8)() and (8)i) on each line cannot exceed the ditference between the amounts in columns (c) and (d) on

Schedule A—~Page 2

¢



Form 8936 (2010) {Make copies of this schedule before compisting if you will nead more than onm schedule),

Decedent's Social Security Number
Estate of: i i Number of
SCHEDULE A, LINE 3
CONTINUATION SHEET
L b} {°) (d) ")

Iterm No. Dascription Date decedent Adjusted basis at FMY Amount of gain
of the proparty acquired proparty death at death that would be

ordinary Income

Totals for columns {¢) and {d) Enter here and Include on line 3A of Schedule A |




Form 8839 (2014Q) {Make copies of this scheduls before complating if you will nead more than one scheduial,
Decadant’s Social Security Number
i Numbaer of

Estate of:

SCHEDULE A, LINE 4
CONTINUATION SHEET

By checking the bax in ¢column {e)il) on line 4 for each item of property that was sold prior to distribution and to which | am allocating Spousal Property
Basis Increase, | hereby certify in accordance with section 4.02(3) of Revenue Procedure 2011-41 that all of the net pracesds from the sale of such
prapesty or property interest to which Spousal Property Basis Increase has been allocated will be distributed to or for the benefit of the surviving
spouse in a manner that would qualify property as qualified spousel property, as defined in ssction 1022{c)(3)-

() (L] (e} (d) (s} O
Description Date decadent| Adiusted basis | FMV at death Allocation of basls incremse Ameount of gain
hem of property atquired at death that would
Na. : propsrty 1] [} be ardinary
Ganeral basia | Spausal property incarme
Incregage basis Increass

DDDDDDBDDEDDDD@PDDGEDDDDDDDEDE@DDDDUUDDUHHD

Totais for columns (e}ii) and {e)i) Enter here and includs on line 4A of Schedule A

-
>



Form 8839 (2010}

Decedent’s Social Securlty Numbaer
Estate of: ! Number of
SCHEDULE R—GENERATION-SKIPPING TAX EXEMPTION
Part 1. GST Exemption
1 Maximumn allowable GST exemption . 1
2 Total GST exemption allocated by the decedent to decedent’s lifetime transfers . 2
3 Total GST exemption allocated by the executor, using Form 709, to decedent’s lifotime transfers . 3
4 GST exemption aliocated on line 4 of Scheduls R, Part 2 . 4
§ Total GST exemption allocated on line 4 of Schedule(s) R-1 , 5
6 Total GST exemptian allocated to inter vivos transters and direct skips {(add lines 2-5 . . . .. 8
7 GST exemption available to allocate to trusts (subtract line 6 from line 1) 7

B Allocation of GST exemption to trusts {as defined for GST tax purposes):

A B c D E
GST exemption Additicnal GST exemption Trust's Inclusion
Name of trust Truat's EIN (1 any) aliocated on lines 2-5, {allocated {(sew instructions)|  retio foptional—see
above (see Instructions) instructiona)

8D Total. May not exceed line 7, above

8D

Schedule R—Page 3

(-6



Form 8939 (2010)

Estate of:

Decedent's Gocial Security Number

Part 2. Direct Skips

Name of skip person

Description of property interest transferred

Value

1 Total vaiue of all propany interests listed above .

2 State death taxes and other charges borne by the property mterests Ilsted above
3 Total tentative maximum direct skips (subtract line 2 from line 1)

4 GST exemption allocated

N ]-

Schedule R—Page 4



SCHEDULE R-1
{Form 8939)

Depanman’( of the Treasury
Internal Revenue Service

Direct Skips From a Trust

Executor: Fllg ohe capy with Form 8939 and send two copies 1o the fidusiary. Do not pay any tax, Ses instructions for details.

Fiduciary: Sea instructions for details.

Narna of trust Trust's EIN
Name and tite of fiduciary Nama of dacadent !
Addraas dl fiduciary (number and stresl) Dacadent's SSN ‘

City, atate, and ZIP code Name of axe]cutor :

Addresa of exacutor {(number and streat)

Data of dacachnt's death

Deécription of property interests subject to the direct skip

City, state, and ZIP code

Value

1 Total value of all property interests listed above . . . |

2 State death taxes and other charges bone by the property mterests Iistad above
3 Tentative maximum direct skip from trust (subtract line 2 from line 1) .

4 GST exemption allocated
5§ Subtract line 4 fromline 3 .

DV [N | =

Schedule R-1—Page 5
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Instructions for Form 8939 (2010)

Specific Instructions

Tahia of Contants

Chwckbox for Amended Return

W thia is an amended or supplemental refum, chack the box for an amended retem. i the amendsd retum i fled under Regulations section
301.9100-2, alno weite "FILED PURSUANT TO SECTION 301.9100-2* at the tap of the redum.,

Chackbox for Revoking Section 1022 Election
i this Form 838 revokes @ pravious Secion 1022 Election made on an earlier Form 3939, chack the box for revocation of an election.

Dacedent's Nama and Addh

Erter the decedent's name and address,
Line 2. Dacedent’s Soclal Security Number

M tha decadant was & nanresident or resident aflen and did not have and wes not eligible 1o get a soclal security number {SSN), the sxatutor must
apply for an Incivicussl Laxpayer identification number (ITIN) on behalf af the decadsnt. For datalis on how 1o do o, sse Form W-? and ha instructiona.
B takes 6 10 10 weeks 10 gat an [TIN, If the decedant already had an [TIN, enter it wherever the decasents SSN is requested on Form 5939,

Nots.

An ITIN s for tax use only. it does not entitfe the halder to secial security benefits or changa the halder's smployment ar immigeation under U.S. law.

Line €a. Exscutor's Name

f thers Is more than one exscutor, enier the name of the sxecutor fiing this Form 8830, List the other executors’ names, addressss, and SSNs (if
applicabla and if known) on an aitachad shast,

Line 6c. Executors Soclal Sscurity Number

Orily individual executors should complete this Ene. i thare ia more than ens individuat sxecutor, a3 should list thelr SSNe on an attached sheet.
Line §. Namen and Addreasss of Reciplents.

Enter the name and address of any racipient, other than the decedent's surviving spouse, of property scqulred from the dacedant.

Line 18, Bulit-in Loas

Enter ths aggregaie amount of any loasea that would have baen alowsble under section 185 if the property ecquined from the decadant had basn
30id al FMV immadiately bafore the decadent's death. In the case of a decedant who was & nonresident nol & citizen of the United States, enter zero,
Fior more Information, sss Unrealized Losses, safier,

Line 11. Capital Loss Carrylorward

Enlar ihe sggrepets amount of any capital loss carmyforward under ssction 1212(b) that would (bt for T decedent's death) have been canied from
thes decadants bt tax year i0 X later tax year of the decedei. in the case of a dacedant who waa a nonrestdent not a ciizen of tha United States,
enter zera. For mora information. see Camyorwards, edfier.

Line 12 Net Operating Loss Caryforward

Entar the aggragate amount of any NOL catryover Lnder section 172 that would (but for the decedent's death) have basn cariad from the decsdants
last tax ywar 1o 3 later tax year of the decedent. In the case of a decerdent who was a nonresident not a citizen of the United States, enter zero. For
more information, ses Camyforwards, eartler,

Wars anm sian Bakaddn & of Faces $AAE Aaalaallomn Fan Taalatiye el imd bn Brmem Him remeont F meas af $he daradnnds AP

http://www.irs.gov/instructions/i8939/ch(02.html

Page 1 of 5

10/17/2011
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Instructions tfor Form 8939 (2010)

Line 125

Add lirves 10, 11, and 12. This lina 122 & the amoust of the Carmyovers/Unrealized Lossas ncrasss.

Line 12b.

For nonresident dacedants wha were not United States citizens, entar $80,000. For all others, enter $1,300,000.

Line 1Zc. General Basly Incrense

mhu 128 andd 12b. ‘This line 12¢ ix the tolal General Basis Increase that |s svallable to sllocate to properly acquired from and owned by the
lant, ’

Line 13,

Enter the sum of tha totals from 82 Schedules A, ling 48, column (ui(i) on thia Hne. This jolal may not exceed the amount listed on fina 12a.
Lina 14,

Enter the total from aach Schadule A, i 48, column (e}{i) on this line. This total may not axcesd §3.000.000,

Schedule A

Completle 8 asparade Schecule A--Dikclasure of Property Acquined From the Decatent {and Res
acguired from the decedant, Including each of the following.

iplont Stat } for each mciplent of proparty

» The dacedant’s eatata.
& The decedent's surviving spouse, if any.
® Any GTIF or other {trust,

& Each other pareon who aoquires property from the decedent by bequest, devise, inharitence, or otherwiss by reason of the death of the
decaden 1o the extant that such properly passed without considaration.

Each property or irterest in property required to be discloswd on Form 939 must ba reporied on a Schaduls A,

Multigle and partial Interests in property.

For an undivided or fractional Interest in proparty held by and recelved from the deosden by the recipient listad on line 2a, deseribe only the
undivided or fractional intenest, For a life eststs or remalnder intarest in propeny. whare tha Dertial interest recsivad by tha recipient listed on line 2a
was cresled by the bequast or devise made by the decedent, howavar, Basis Increase may be allocated only to the sntire proparty owned by the
detadent, Therefare, sssuming the decedent's adjusted Basls n the entive property 18 less than the FMV of tha property a1 the date of desth, describe
the undivided interast in property (induding the dacedant’y adusted basis, the property's PMV &t tha date of death, and the amount of Basis increase
afocated by the exsculor) on an attachmend 1o Line 4 or in column {a) of Line 4, Alst Inckicie In this dessription tha appiicsbie section 7520 rate, the
ife tenant's age, and the recipient’s actuarial facior ai the decedent's dute of death, Compute the recipient's portian of adfusted basis, FMV, and
basis increase akocation (alocated on an actuariat basis between the income and the ramaindar interesia), and kst the recipient’s share of each in
columna {b) throuph (f) on ine 4,

Nots.

For peopanty traraferred In tnust with an income and remainder interest, the trus! s considered the sols reciplent of the propery.

Dorld died on October 10, 2010, owring real property. Doneid orginally acquired the propery on Deacember 10, 2007, Az of Donald's date of death,
ihe property has an FMV of S867,000 and an adjusted basis of $425,800. Donald devised the propery 1o Laery for Jife, with remainder 1o Rachel, At
the time of Dovald's death, Larry is 48 ysars old. The section 7520 rate for October 2010 s 2.0 parcent. Donald's exscutor, Edward, makes the
Section 1022 Election by timely fling Form 8939, Edward allocates 5242,000 of General Basle increase to the proparty. See Aftachment fo Lary's
Sefwdulo A, on the next page and Atachment o Rachel’s Schedule A, ater,

This Image i too Iarge to be displayed in the current screen, Pleasa click the Kk ig yiew (e Imags.
5621801

Thia Image b fod [rga to e displayed in the currert screen. Pizase click the link 1o vigy the lmags.

5618y02

Line 1e—Executor's Nama

Enter tha name of the execuior shown on Kne 6a of Form 8939,

Line 20—Name s Adtress of Reciplent

Enter tha name and addrese of the reciplant of the property acquired from the decadent repariad on this Schedule A.
Line 2b~Rucipient's Taxpeyse ihantifiction Number

1f the persan namad in fine 2a s an individusl, entar the 53N ar TIN, s8 appticable, of that individual, If the person named in line 2a & corporation,
partnacship, ust, estats, of other snifty, enter the sntity's amployer identification number (EIN).

Line 3—Properly Acquired from the Decedent with Adjusied Basis Graater Then or Equal to FNV

Liat sach tem of property (othar than cash) acquired from the decedant by the person lsted on line 2a the basss of which ai the time of death is
greater than or squal 1o its FIMY at the date of death. Number asch ilam of proparty In the left-haad column.

Column {a). Description of the Fropsrty. For sach Hem of praparty acquined from the decadsnt, accurataly describa the property received by the
pavson namad on ling 28. Tha following guidelines can be used In describing the praperty.

htto://www.irs.gov/instructions/i8939/ch02.htm]

Page 2 of 5

10/17/2011
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Instructions for Form 8939 (2010) Page 3 of 5

* Rodl property. Deactitie ihe seal astate in snough detall ao that the property could be easily locatad.
1. For mach parcel of real sstale, raport the area.
2. Forcity or town property, repord the strest and number, ward, subdivision, block and [ot, etc.
3. Forrural propary, report the township, ranga, landmarks, etc.

® Stocks, For socks, kst

1. The number of shares;

2. The exact name of corporation; and

3. The principal exchange upan which sokd, if listed on en exchange.
* Bongls. For bonds, Hist:

1. The quantity and dencménation;

2. The namae of obligor;

3. Date of matusty;

4. Inlerest rate;

8. Infersat due data; and

&, The principal exchange, il listed on an wxchangs,

& Tangible persona property. Accuralsty dascribe any tangible personal properiy tor exampla, works of an, jewelry, furs, silverware, books,
slatusry, vases, oriental rugs, coin ¢r stamp collactions) receivad by the persan listed o fing 2a in enough detall 50 that such property could
be easlly Identified by its description,

Coluwn (). Date Decedent Acquired the Property. For sach ftam of property, enter tha date the decedent acquired fhe property, If the scisel
dite of sequisition i3 not known, s cannot be iied after reasonable inquiry, enter the approximate date of acouisition and wiite
*aporoximate” after the date.

Column {c}. Adjusted Basls at Death. For sach item of property, enter tha adjustad basis of the propsrty as of the date of the dacedent's death.
5ee Decadent's Adjusted Basis, aarier, far more datails.

Column (d). FMY &t Desth. For each item of proparty, snter the FMY of tha property as of the date of the decedent’s death. Sea Fair Market Value
(FMV), sariier, for more Information.

Column [e). Ordinary Galn. For sach Hem of property, anter the maximym amount of gain, if any, hat would be ardinary, Afiach » statement
dataiing how you figured the amount of gain that woutd be ordinacy,

Line &—Proparty Acquired From the Decedvit With Adjustud Basls Leas Than FMV

List each item of progérty (other than cash) acquired frem the decedant by the person listad on ine 28 the basis of which t the Uime of death is less
than its FMV at the date of death,

Number each itemn of property in the left-hand column. Four categories of proparty can ba repored here,

1. F:rupenylh:t recaivae an allocation of both General Basis increase In column {#)(i) and alse Spousel Property Besis increase In column (a)
(3

2. Propenty that recelves only an allocation of Spousal Property Basis Increass In column {a)(il).
3. Propeny that raceives only an sllocation of General Basis increase in cokemn {a}().
A.  Prapaity that receives no allecation of increass (o bagis,

Da net Incluse i oslunn (1) or {s)ii) of irne 4 any adjusiments to basis ather than adiusiments 10 basls under secuon 1022} or (¢). For example,
do not nciude In column (e)i) or (s)Xi) any adiurtments o basis required or permitted under seciions 489, 1018, or 2654,

Column {a). Description of the proparty. For sach item of property ecquired from the decedent, accurately gescrive the proparty received by the
person |lated on line 2a. Use the guidelines diacussed undar the instructions to line 3, column (&), serker,

if the property is property in which the surviving apouse acquires a quatified terminatie imtareat, incliucs & description of the spouse's Intarsst in the
praperty ard include the desigaation “QTIP® in the description of the property.

Fthe Is any of the kinde of property liatad under Property Not ENigibée for increase to Basis aarier, include s.fficient Information 1o ientify
tha kind of ineligible proparty and the dasignation “Inaligible Proparty” in the description of the proerty, Attach a sialemant that fists the ltam number
from Schedule A, Line 4 and an explanation a3 to why the property is inaligible for 8 basis increase, .

If tha tem of proparty acquired from the decident 18 raated sa not having been ownad by the decedsnt at the time of death, so state. if the Hem of
prapacty actuired from the decadent is trested a3 having bean owned by the decedent at the time of desth to the axtan! provided In naie 2 or ke 3
unger Joindly hetd properly, earlier, attach a stalement and show how the extent of the decedent’s ownership is figured.

Column (). Dats decadent scquired the property. For sach ftom of property, snter the date tha decadend acquired the propesty. I the sctual date
of acouiahion s not knawn, and cannot be determined afler reasonable inquiry, salsr the approximate date of acquisition and write “approximate”
after the date.

Colomn (c]. Adjusied basis at death. For each lem of proparty, anter the adjusied besis of the property as of the date of the decedent's desth.
Son Dacedant's Adustad Basls, aarler, for more details.

Column {df), FWIV st death. For sach item of property, enter the FMV of the property &5 of the date of the decadent's death. See Sair Market Valve
{FMV), earitar, for more information.

CGolumn {e){l). Eaala Incresse ailocsted to propacty. Liat the smount of General Basis Increass (a3 defined In Rev. Proc, 201141, section 4.02 C- “

htto://www.irs.gov/instructions/18939/ch02.htm} 10/17/2011



Instructions for Form 8939 (2010) Page 4 of 5

{2)) allecated to the property descibed in column (a).
Do not inciude In column {s)(i) any acjustments to basis other ian those provided for In section 1072(b).

Column {(sXH). Spousal Property Banis Incrasss aliocated to property. List the amount of Spousal Froperty Basis I i
Proe. 2011-41, section 4.02(2)) alocaled io the property described in eolumn (a), S0 ? Ircrease (an defioad in Rev.

Do not Inciuds any aciustments to basly othar than thase provided for In saction 1022(¢) or In Rev. Proc, 201141, section 4.02(3).

fml Property Basls Increase may be.aliocated only fo quakfiad spoussl propary, sxcapt as atherwise provided in Rev. Proc. 2011-41, section

i column. (e){il) incudes an akscation of Spousal Proparly Besis Increase 1o propaety that i sold (egardhens af whather the alfocation of Spousat
Property Basia increase Is mede balore &r aller such sals) inslead of being distributed to or for the surviving spouse, chuck the box in colmn. (X1},

Attach a statement Identifying the property by item number and showing how the allocation of Spousal Property Basis Increase compkies with the
tiles of Rev. Proc. 201144, section 4 32(3).

Atach thia statement ta the Schedule(s) A that show the proparty 1o which Spausal Property Basis Increase is allocated. Also, attach to such
schadulag sach document groviding 3 bequest or devisa to tha swrviving spouse,

Calumn (). Ordinary gain. Enter In ¢olumn {f) tha maximum amount of gain, if 8ny, that would b treated as ordinary income. Attach a stataenen
induding the item numbar from ing 4, showing how you figured the smount of gain that would be ordinary and providing sufficient information 1o
figure this amount on any subsequent sale, exchangs, ar other disposition.

iine 4B—Totai Allocstion of Basis increase

Add column {a)]) and (eXi} and piace the sum on ine 48. The $sum of ling 4B, column (e)il) of sl Schedules A may nal sxcasd tha amaynt an ling
12c, Goneral Basle Increase, on page f. Entar the sum of line 4B, column {¢Xi) from all Schedules A on line 13 of paga 1. Enter tha sum of ine 48,
colaenn (aKii}, from all Schedules A on fine 14, of page 1. '

Schedules R and R-1—GST Exempton
Infroduction and Overview

Schadula R B usad (o allocate the gensration-skipping (GST) exemption. Scheduls R-1 ls usad lo Idorm the frustee of cartsin trusts of the amount of
GST sxemption afocated 1o such tnists. Bacauss the GET tax rate for 2010 is zero, these schedules are ot used to compute the GST 1ax. For

centain definitions and general rules that may be applicabla, see the instructions 10 Schedule R in the nstructions to Form 706, United Stales Estate
(and Genaration-Skipping Transfer) Tax Return.

Now To Complete Schadutes R and R-1

Valuation. Enler on Schadutes R andg R-1 tha FMV of the property Intarasts subject to the GST tax,
How To Complete Schedule R

Part 1. G3T Exernption Reconclitation

Port 1, Bne B, Part 2, line 4, and line 4 of Schedule R-1 are used fo allocate the decadent's GST axemplion. This alocation is mads by filing Famn
8930 and aftaching a complated Schadule R andior R-1, Once made, the aticcation s [rrevocable. You are not required 1o atiocate alf of the

decadent's GST exemption. Howaver, lhe poction of the exemption that you do not aliocate wiil be allocated by the RS undar the desmed atiocation
i death rutes of section 2632(e).

For trarsfers made through 1988, the GST examption was 31,000,000, Beginning in 2010, the GST sxemption ks $5,000,000; however, the tax rate
on generation-skipping transfers made in 2010 I3 0%. The exemption amounts for 1998 through 2009 ere as follows:

Your of travsster  (GST sxemption

199% 1,010,000
2000 1,030,000
2001 1,060,000
Zooz 1,100,000
2003 1.120,000
2004 and 2005 1,800,000

2006, 2007, and 2008 000,000
008 3.500,000

The smount of mach incrente can only ba skocated to ransters made (o appreciation tha occumed) during or after the year of the Increase. The
following example shows the applivation of this nafe:

Example.

In 2003, G made a direct skip of $1,120,003 and apphied her full $1,120.000 of GST exemption to the transfer, 4 made & $450,000 taxabie direct skip
in 2004 and another of $90,000 In 2008. For 2004, G can only apply $360,000 of exemption (3380,000 inflaticn adjustment from 2004) to the
$450,000 transfer in 2004, For 20068, G tan apply $80,000 of exemption to the 2008 iransfar, but natting to the rarsfar made in 2004. At the snd of
2008, 5wk hros $410,000 of urused sxsmption that she can apply to future transfams (or appraclation) starling In 2007.

Line 2. These allocations will have been made sither on Forms T0R fled Dy the decedent or on Notican of Allocation made by the decadent for inter
vivos transfers that weee not dirsct skips but to which the decedent allocatad the GST axemption. Thess allocations by the decedent are ITevocatie,

Alsy include on this line allocations deemed to have bsen made by the dacedent under the rules of section 2632, Unless the decedent slecied out
of the deamed allccation rules, allocations are deemed 1o heve been made in the folldwing order:

1. Ta inler vivos direct skips and

2. Beginning with transfers made siter December 31, 2000, to ifetima transfers o certaln trusts, by the decedent, that conetituled indirect skipa
that wara subject to the gif! tax. .

For mone information, see section 2632, -t »’

httn://www.irs.eov/instructions/1893 lI)/ch(').’!.htrhl 10/17/2011



Instructions for Form 8939 (2010) Page 5 of 5

Line 3. Make an entry on thie lina it you are filing Form(s) 706 for the decaden! and wish (o sllocate any exemption, See Notice 2011-86, section
1LB. for special ruies regarding inder vivos direct skips occuming during 2010.

Lines 4 and 5. Theas lines represent your allocation of the GST exemption to direct skips made by reason of the decedant's death. Complets Pan 2
and Schedule R-1 before completing theee Nnes.

Line 8. Line 8 lo used 1o sllocate the cemaining unused GST exampton (from line 7} and to help you compide the trust's inglusion ratio, Lins 8 is a

Notica of Aliocation for allocating the GST exemption to trusts 8 to which the decedent Is the transferor and fram which a genaration-skipping
transfer could gccur after the decedent's death.

¥ line & i8 not compietad, the deemed allocation at death rules wikk apply to allocste the decedant's remalning unused GST exemption, first to
gropery that is the subject of 3 direct skip occuring at the decedent's death, and thee to iruata as to which the deceden) iy the transferor, If you wigh
1o avoid the application of the deomad sllocation rules, you should anter on [ne 8 evary trust {except curtain tusts sitered on Schedule -1, as
described below) 1o which you wish to allocate ary pari of the decedent’s GST exemption. Unkess you enter a Srust of Hne 8, the unused G&T
examption wil be sllocaled to it under the desmed allocstion rules.

K a trust e eiitared on Scheduls Re1, the smount you enlered on line 4 of Schadui (-1 sarves as a Natice of Allocation 8nd you fieed nol anter the
trust on ine & uniess you wish to allocate more than the Schedule R-1, ling 4 amount to the frust, However, you mus! enter the trust on line 8 if you
wish to allocate any of the unuyed GST exemption ameunt to it. Such an additiunal allscation would rot ofdinarily be appropriate in the case of a trust
sriiered on Schedule R-1 whan tha trust peoperty passes cutright (rather than to anather trust) at the decedent's death.

Ao

T avold apolication of the deamed allocation rules, Schedule R shauid ba fied (o allocate the exemption to trusts that may Later have taxable
terminatons or distributions undar saction 2612 sven if tha fam is Aot required to be fMed to report GST tax,

Line 8, column C.
Enter the GST axemplion included an nes 2 through 5 of Par 1 of Schedule R, and discussed above, that was allocated 10 ths trust.
Line §, column D,

Aliacals the amourd on line 7 of Past 1 of Schedule R in line 8, column D, Value the trust as of the dale of death. You should inform the tnustes of
aach truat isted an Ene 8 of tha total GST axemption you allocated to the trust, The trustee will naed this Information to compute the GST tax on
future disiributions and terminations.

Line 8, column E. Trust's Incluslon ratlo.

The trustee must knaw fhe frust's inclusion ratio to figure the trust's GET tax for future distributions and terminations, You sme not requined to Inform
the trustes of the inclusion ratic and may not have snough information to compute it. Therefore, you are not required 1o make an antry in column E,
Hawever, column E and the worksheet betow are provided to assist vou in computing the inclusion ratio for the trustes if you wish fo do se.

You should Inform the trustee of the amount of the GST exemplion you aliocated to the trust. Line 8, columns G and D may be used 10 compute this
amount for sach trust.

Note.

Thiz worksheet wil compute an acturate inclusion ratia only If the decedent was the only sellior of tha trust. You should use s separate worksheat for
anch irust (or separats share of  frust that ia freated as a separsie trust).

WORKSHEET {inckion ratiok:

1[Total FMV of afi of the properly interests that passad fo the trust L
2 death texes and othar charges actually recoversd from the tnast
JSublrset how 2 from Nna 1
4 columng C and D of iine 8

vids line 4 by e 3
B[Teust's Inclusion ratio, Subtract ine 5 from 1.000

Haw Ta Complete Sehedute A-1

Line 4. Do hot emter more than the amaunt on ine 3. If you wish 1o alocate an additional GST exemption, you must uge Schedule R, Part 1. Making
an satry on line 4 constitutes a Notice of Allocation of the doecedent's GST exemption @ the ust.

Filng Schedule R-1.  Aftach 10 Form 8039 one copy of each Schedula R-1 that you prepare. Send twa copies of sach Schedule R-1 1o the

fiduciary.
Eray Hg Hext
Home

C-13
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Part ll. Administrative, Procedural, and Miscellaneous

Method for Making Election
to Apply Carryover Basis
Treatment under Section
1022 to the Estates of
Decedents who Died in 2010
and Rules Applicable to

Inter Vivos and Testamentary
Generation-Skipping Transfers
in 2010

Notlce 2011-66
PURPOSE

This notice provides guidance with re-
gard to the time and manner in which the
executor of the estate of & decedent who
died in 2010 elects, pursuant to section
301(c) of the Tax Relief, Unemployment
Insurance Reauthorization, and Job Cre-
ation Act of 2010, PL. 111-312 {124 Stat,
3296) (TRUIRICA), to have the estate 1ax
not apply and 1o have the carryover ba-
sis rules in section 1022 apply to prop-
enty transferred as a result of the dece-
dent’s death. This notice also addresses
how a donor may elect out of the automatic
allocation of generation-skipping teansfer
(GST) tax exemption to dircct skips oc-
curring during 2010. [t also clarifies the
due dates for returns for the taxable year
ending December 31, 2010, that report a
generation-skipping transfer, that allocate
GST cxemption, or that opt out of the au-
tomatic allocation of GST cxemption. Tn
addition, the notice discusses the applica-
tion of chapter 13 (the GST tax) to tes-
tamentary transfers during 2010. Finally,
this notice addresses certain other collat-
eral issues arising from the determination
of basis under section 1022,

This notice applics to executors of the
estates of decedents who died in 2010 and
o recipients of property acquired from
such decedents (within the meaning of
section 1022(e)) (hereinafter, acquired
from the decedent), if the exacutors make
the election under section 301(c) of TRU-
IRICA. This notice also applies to donors
who made a gift during 2010 that is a gen-
eration-skipping transfer or an indirect gift
for purposes of the GST tax. See Revenue
Procedure 2011-41 for a safe hatbor with

August 29, 2011

regard o the interpretation and application
of section 1022,

BACKGROUND

Subtitle A of title V of the Economic
Growth and Tax Relief Reconciliation Act
of 2001, PL., 107-16 (EGTRRA) enacted
section 2210, which made chapter 11 (the
estale tax) inapplicable to the estate of any
decedent who died in 2010 and chapter
13 (the GST tax) inapplicable to genera-
tion-skipping transfers made i 2010. On
December 17, 2010, TRUIRICA became
law, and section 30i(a) of TRUIRICA
tetroactively rcinstated the estate and
GST taxes, Howsever, section 301(c) of
TRUIRICA allows the executor of the
estate of a decedent who died in 2010
1o elect to apply the Internal Revenue
Code (IRC) as though section 301(z) of
TRUIRJCA did not apply with respect to
chapter 11 and with respect o property
acquired or passing from the decedent
twithin the meaning of section 1014(b)).
Thus, section 301(c) of TRUIRICA allows
the executor of the estate of a decedent
whoe died in 2010 to elect not to have
the provisions of chapter 11 apply to the
decedent's estate, but rather, to have the
provisions of section 1022 apply (Section
1022 Election).

Even though an executor may elect
out of the estate tax under TRUIRICA,
the provisions of chaprer 13 (GST tax)
nonetheless continue to apply. Section
302(c) of TRUTRICA, however, provides
that the applicable tax rate for each GST
occurring during 2010 is zero. Scction
301(d)(2) provides that, in the case of
#any gencration-skipping transfer made
after December 31, 2009, and before
December 17, 2010, the due date for filing
a return required under section 2662 of the
IRC (including any clection required to be
made on such return) shall not be earlier
than Scptember {7, 2011.

TRUIRJCA also retroactively repealed
section 251 1(c), which treated each Lrans-
fer in trust during 2010 as a gift uniess the
trust was treated as wholly owned by the
donor or the denor's spouse. Because of
this retroactive repeal, this section does not
apply even if a Section 1022 Election is
made.

184

GUIDANCE

I Section 1022 Election and Filing
Requirements,

A. Section 1022 Election.

The executor of the estate of a decedent
who died in 2010 may make the Section
1022 Election by (iling a Form 8939, AL
location of Increase in Basis for Property
Acquired From a Decedent, on or before
November 15, 2011, Once made, the elec-
tion is irrevocable except as provided in
section 1.D.1 or D.2 of this notice. Prior fil-
ings purporting to make the Section 1022
Election must be replaced with a tlimely
filed Form 8939,

If, for the same decedent, the Internal
Revenue Service (IRS) receives a Form
8939 and either a Form 706, Unifed States
Estate (and Generation-Skipping Trans-
Jer) Tax Return, or aForm 706-NA, United
States Estate (and Generation-Skipping
Transfer) Tax Return Estate of Nonresident
not a Citizen of the United States, the IRS
will issue a letter to each person who filed
such a form. The letter will inclode the
nanic and address of each person who filed
a Form 706 (or Form 706-NA) or a Form
8939 with respeet to the decedent, and will
explain that each of those persons must
collectively sigo and file either a restated
Form 706 {or Form 706-NA) or Form
8939 on or before 90 days from the date
the IRS mails such letters. If no restated
Form 706 {or Form 706-NA) or Form
8939, signed by cach person who previ-
ously filed any such form, is filed within
that 90-day period, the IRS will determine
whether the executor has made a Section
1022 Election for the decedent's estate or
whether the decedent’s estale is subject 1o
chapter 11. Tn making this determination,
the IRS will consider all relevant facts
and circumstances disclosed (o the IRS,
including without limitation the relative
total fair market values of the decedent’s
property in the possession of the executors
and the nature and significance of the eco-
nomic impact of the Section 1022 Election
(or its loss) on the benehicial owners of
the property held by each executor. Some
factors may be maore relevant, and may be
accorded more weight, than others for any
particular estate.

2011-35 I.R.B.
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B. Method to-Allocaie Basis,

The executor must allocate Basis In-
crease, as defined in section 4.02 of Rey-
enue Procedure 201141, on a timely filed
Form 8939. For purposes of this section,
references to the term “executor” shall be

construed in accordance with scction 2203 |

as if that seclion was applicable. Accord.
ingly, if an executor has been appointed,
has qualified, and is acting for a dece-
dent's estate within the LUnited States, the
IRS generally will only accept Forms 8939
filed by such executor.

If an executor has not been appointed,
any person in actual or constructive pos-
session of property acquired from the
decedent may file a Form 8939 for the
property he or she actually or construc-
tively possesses. If the IRS receives mul-
tiple Forms 8939 that collectively purport
10 allocate Basis Increase in an amount
greater than the amount of Basis Increase
available to the estate, the IRS will issue
a letter to each person who filed such a
form. The letter will include the name and
address of each other person who filed a
Form 8939 with respect to the decedent,
and will explain that cach of those persons
must collectively sign and file a single,
restated Form 8939 allocating available
Basis Increasc in order to make the Sec-
tion 1022 Election. The restated Form
8939 must be filed on or before 90 days
from the date the IRS mails such Jetters.
If no restated Form 8939, signed by each
such person who previously submitted a
Form 8939, is filed within that 90-day
peniod, the 1RS will allocate the available
Basis Increase as the IRS, in its discretion,
may determine. In making this determi-
nation and exercising its discretion, the
IRS will consider all relevant facts and
circumstances disclosed to the IRS. That
allecation might be made on a pro-rata
basis, based on the amount of unrecog-
nized appreciation in the property owned
by the decedent (within the meaning of
section [022(d)) (hercinafter, owned by
the decedent) at death and acquired from
the decedent that was reporied on the
timely filed Forms 8939, or in any other
manner deemed appropriate for the par-
ticutar decedent’s estate by the IRS in the
exercise of its discretion.

The recipient's basis in a particular
property (including the amount of Basis

2011-35 L.R.B.

Increase allocated to that property) is sub-
ject to adjustment upon the examination
by the IRS of any tax return reporting a
value dependent upon the property’s basis
(for example, the property’s depreciation,
sale, or olher disposition that triggers gain
or loss on the property, or otherwise).

C. Reporting Requirements.

If the cxecutor makes the Seetion 1022
Election, the ecxccutor must report and
value on Form 8939 all property (ex-
cluding cash and property that constitutes
the right to receive an item of income in
respect of a decedent under section 691
{IRD)) acquired from the decedent. Sec-
tion 6018(b}1}). In addition, the executor
also must report all appreciated property
acquired {rom the decedent, valued as
of the decedent’s date of death, that was
required to be included on the donor's
Form 709, United States Gift (and Generq-
Hon-Skipping Transfer) Tax Return, if such
property was acquired by the decedent by
gift or by inter vivos transfer for less than
adequate and full consideration in money
ar money's worth during the 3-year period
ending on the date of the decedent’s death,
Section 6013(b)(2). This does not include
property transferred to the decedent by the
decedent’s spouse, who had not acquired
the property in whole or in part by gift or
by inter vivos transfer for less than ade-
quate and full consideration in money or
money’s worth during that same 3-year
period. ‘

In the case of a deceased nonresident
who is not a citizen of the United States,
the property to be reported is limited to tan-
gible property situated in the United States
that is acquired from the decedent and any
other property acquired from the decedent
by a United States person. Section 6018
describes the information that must be pro-
vided on Form 8939.

In addition to the information as pro-
vided in this paragraph C, the executor
must include with the Form 8939 any other
information and supporting documenta-
tion as identified in the instructions to the
Form 893% or in any Tnternal Revenue
Bulletin (see § 601.601(dX2)i1)b)).

Within 30 days after the executor files
a timely filed Form 8939, the executor (or
each executor filing such a form) must pro-
vide a statement to each recipient acquir-
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ing property reported an that form, set-
ting forth the information required under
section 6018(c), regardless of whether the
execuor allocates Basis Increase to such
property on the form, Section 6018(e). If
an adjustment is made to the basis of prop-
erty reported on a Form 8939, the executor
must provide updated statements to each
recipient of property affected by that ad-
Jjustment within 30 days after making the
adjustmenl or receiving notice of the ad-
Justment from the IRS, whichever is appli-
cable.

D. Time for Filing Return.
1. In General.

Form 8939 is due November 15, 2011.
A Form 8939 filed prior to that date may
be amended or revoked, but only on a
subsequent Form 8939 filed on or before
November 15, 2011, The Form 8339 that
is timely filed by an executor is the last
Form 8939 filed by that executor on or be-
fore November 15, 2011. No executor’s
Form 8939 will have any effect on any
Form 8939 filed by a different executor.
The IRS will not grant extensions of time
to file a Form 8939 and will not accept a
Form 8939 or an amended Form 8939 filed
after the due dale, except as provided in
section T.A or B (in the event of conflict-
ing filings) or in section 1.D.2 (regarding
relief provisions) of this notice. Thus, a
taxpayer may not file an estate fax return as
well as a conditional Form 8939 that would
take cffect only if an estate tax audit results
in an increase in the gross estate above
the applicable exclusion amount. Notwith-
standing the previous sentences, however,
for persons qualifying under section 7508
or 7508A, the due date for filing a Form
8939 is postponed a3 provided in those sec-
tions. Any executor filing a Form 8939 af.
ter November 15, 2011, pursuant to section
7508 or 7508A should write “Filed Pur-
suant to Section 7508" or “Filed Pursuant
to Section 7508A", as applicable, on the
top of the form. The failure to write these
notations at the top of the Form 8939, how-
ever, does not adversely impact the exten-
sion granted under section 7508 or 7508A.
Furthermore, for decedents gualifying for
relief under section 692, an executor must
file 2 Form 8939 to make the Section 1022
Election.

August 29, 2011
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2. Relief Provisions.

Four types of relief from the require-
ments of section L.D.1 of this notice are
available. First, an amended Form 8939
may be filed afier the due date of that form
for the sole purpose of allocating Spousal
Property Basis Increase, as that term is
defined in section 1022(c)(2) and section
4.02(3) of Revenue Procedure 2011-41,
among the property eligible to receive an
allocation of that basis, provided that each
of the two following requirements is satis-
fied. The first requirement is that the Form
8939 must have been timely filed and was
complete when filed except for the alloca-
tion of the full amount of the Spousal Prop-
erty Basis Increase to the eligible property
reported on that Form 8939, The second
requirement is that each amended Form
8939 must be filed no more than 90 days
after the date of the distribution of the qual-
ified spousal property to which Spousal
Property Basis Increase is allocated on that
amended Form 8939,

Second, provided an executor timely
filed a Form B939, the executor may file an
amended Form 8939 under the provisions
of § 301.9100-2(b) on or before May 15,
2012, for any purpose except to make or re-
voke a Section 1022 Election. The exccu-
tor must write “Fited Pursuant to Section
301.9100-2" on the top of the amended
Form 8939.

Third, an ¢xecutor may apply for relief
to supplement a timely filed Form 8939
under § 301.9100-3. A request for relief
to supplement a timely filed Form 3939
is limited to an extension of time to allo-
cate any Basis Increase that has not previ-
ously been validly allocated, and such re-
lief, if appropriate, will be granted only if:
(1) after filing the Form 8939, the executor
discovers additional property to which re-
maining Basis Increase could be allocated;
and/or (2) the fair market value of prop-
erly reported on the Form 8939 is adjusted
as the result of an IRS examination or in-
quiry. Relief will not be granted to reduce
an allocation of Basis Increase made on a
timely filed Form 8939,

Fourth, an executor may apply for re-
lief under & 301.9100-3 in the form of
an extension of the time in which 1o file
the Form 8939 (thus, making the Secticn
1022 Election and the allocation of Basis
Increase), which relief may be granted if

August 29, 2011

the requirements of § 301.9100-3 are sat-
isflied. Taxpayers should be aware, how-
ever, that, in this context, the amount of
time that has elapsed since the decedent’s
death may constitute a lack of reasonable-
ness and good Faith and/for prejudice to the
interests of the government {for example,
the use of hindsight to achieve a more fa-
vorable iax result and/or the lack of records
available to establish what property was or
was not owned by the decedent at death),
which would prevent the grant of the re-
quested relicf,

I GST Tax in 2010,

A. With Respect to Decedents Who
Died in 2010

The GST tax was retroactively rein-
stated by TRUIRJCA and applies to the es-
tales of all decedents who died after De-
cember 31, 2009, regardless of whether a
Section 1022 Election is made. The GST
tax is computed by multiplying the tax-
able amount by the applicable rate. Sec-
tion 2602. Section 2641{a) defines the ap-
plicable rate for this purpose as the max-
imum federal estate tax rate applicable to
the estate of a decedent dying at the time
of the transfer, multiplied by the inclusion
ratic with respect to that transfer. Sec-
tion 302(c) of TRUIRJCA provides that,
for each GST occurring during 2010, the
applicable rate under section 2641(a) is
zero. This provision is interpreted to mean
that the maximum federal estate tax rate
for purposes of computing the GST tax
on such a transfer is deemed to be zero
which, when multiplied by any inclusion
ratio, will result in an applicable rate of
zero. As under the law applicable to GSTs
occurring prior to 2010, the only way to
achieve a zero inclusion ratio for the trans-
fer is to make a timely aliocation of GST
exemption to the transfer.

If the executor of a decedent who died
in 2010 makes the Section 1022 Elec-
tion, the executor allocates that decedent’s
available GST exemption by attaching the
Schedule R of Form 8939 o the Form
8939 for that decedent's estate. If the Form
8939 is timely filed, this aflocation will
be considered a timely allocation of the
decedent’s GST exemption under section
2632,

186

B, Inter Vivos Direct Skips

In the casc of inrer vivos direct skips
that occurred in 2010, if the donor wishes
to pay GST tax at the rate of zero per-
cent and therefore does not wish 1o have
any GST exemption allocated to that
transfer, the donor may elect out of the
automatic allocation of GST exemption
to that direct skip in either of two ways.
First, the donor affirmatively may elect
out of the automatic allocation by de-
sctibing, on a timely filed Form 709,
both the transfer and the extent to which
the automatic allocation is not to apply.
See section 26.2632-1(b}(1)(i). Alterna-
tively, that same regulation also provides
that, *. a timely-filed Form 709
accompanied by payment of the GST tax
(as shown on the return with respect to
the direct skip) is sufficient to prevent an
automatic allocation of GST exemplion
with respect (o the transferred property.”
Because it is clear that a 2010 transfer
not in trust to a skip person is a direct
skip to which the donor would never wane
to allocate GST exemption, the IRS will
interpret the reporting of am inter vivos
direct skip not in trust occurring in 2010 on
a timely filed Form 709 as constituting the
payment of tax (at the rate of zero percent)
and therefore as an election out of the
automatic allocation of GST exemption
to that direct skip. This interpretation
also applies to a direct skip not in trust
oceurring at the close of an estate tax
inclusion period (ETIP) in 2010 other than
by reason of the donor’s death. However,
a donor may or may not want to allocate
GST exemption to a 2010 direct skip made
1o a trust. Therefore, this interpretation
will not apply to any transfer in tryst
that is a direct skip or that occurs at the
end of an ETTP. In addition, because this
interpretation only applies to inter vivos
direct skips, it will also not apply to any
direct skip, or to the close of an ETIP,
by reason of the donor's death. Section
26.2032~-1(c)4). The rules regarding the
automatic allocation of GST exemption
will apply to transfers described in the
preceding sentence unless the transferor
affirmatively elects 10 have those rules not

apply.

2011-35 LR.B.
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C. Filing Deadlines

Section 2611(a) defines a GST transfer
as a direct skip, a taxable distribution, or
& taxable termination. An indirect skip,
as defined in section 2632(c)(3), is not
a GST wansfer. Scction 2631 provides
that each individual is allowed a GST ex-
emption amount which may be allocated
to any property with respect to which
such individual is the twansferor. Under
§ 26.2632~1(b)}3} and (4), an election to
{reat a trust as & GST trust or to allocate
GST exemption to any ‘inter vivos trans-
fer other than a direct skip, is made on a
timely filed Form 709. Section 2632(b)(1)
and (c)(1) provide that, if any individ-
val makes a direct or indirect skip during
life, any unused portion of such individ-
ual’s GST exemption shall be allocated
to the property transferred lo the extent
necessary to make the inclusion ratio for
such property zero. Scctions 2632(b)3)
and (c)(5) and § 26.2632-1(b)(1)(i) and
(b}(2Xii) provide that an individual may
prevent the automatic allocation of GST
exemption by so providing on a timely
filed Form 709,

Section 301(d)2) of TRUTRICA ex-
tends the time for filing any return re-
quired under section 2662 (including any
election required to be made on such
return} 10 report a GST transfer made
after Decetnber 31, 2009, and before
December 17, 2010. 10 September 17,
2011. Accordingly, the due date for filing
a retrn reporting a direct skip, a taxable
distribution, or a taxable termination
(including any election rcquired to be
made on such return) that occurred
on or after January 1, 2010, through
December 16, 2010, is September 19,
2011, including extensions (because
September 17, 2011, falls on a Saturday),
except in the case of a Schedule R attached
to Form 8939, which is due on or before
November 15, 2011,

However, the language of Section
301(d}(2) of TRUIRIJCA does not extend
the due date of all gift and GST retums
for 2010. Specifically, 1o the extenl a
return relates to an indirect skip, or to a
post-December 16, 2010, direct skip, the
due date of the retum is not extended.
Thus, the due date for filing a Form 709
that does not report 4 GST transfer or that
reports a GST transfer (or any election
perfaining to such transfer) that occurs
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on or after December 17, 2010, through
December 31, 2010, was April 18, 2011,
including extensions. In addition, the due
date for filing a Form 709 to elect to treat
a trust as a GST trust or to allocate GST
exemption 10 a transfer occurring during
2010 under § 26.2632-1(b)(3) or (4) was
April 18, 2011, including exicnsions.
However, if a donor timely filed Form 709
for the taxable year ending December 31,
2010, but failed to allocate GST exemption
to a tramsfer occurring during such year,
see § 301.9100-2 for possible relief.

D. Application of Chapl.et" 13 to
Testamentary Transfers During 2010

For purposes of chapter 13, the Trea-
sury Department and IRS will construe
and apply -any refercace to chapter 11
without regard to whether the executor
of a decedent who died in 2010 made a
Section 1022 Election. For example, ref-
erences to chapter 11 in §§ 2612(cX1),
2642(b)(2)(A), 2642(F), 2651(e)1)(B),
and 2661(2) will be construed as if the
decedent was subject to chapter 11 even if
the decedent’s executor made the Section
1022 Election.

III Transfer Certificates Under
§ 20.6325-1

Section 6324(a)(1) generally provides
that, unless the estate tax is paid in full,
a lien is imposed upon the gross estate of
a decedent for 10 years from the date of
death for any unpaid estate tax Hability.
Section 6324(a)(2) generally provides that,
if the estate tax is not paid when due, then
(1) any transferee, trustee, person in pos-
session of property, or person who receives
property from the gross estate as described
in sections 2034 to 2042 shall be person-
ally liable for the estate tax to the extent
of the value of that property on the dece-
dent’s date of death and (2) any part of any
property included in the gross estate that
is transferred by such person shall be di-
vested of the lien and a like fien shall at-
tach to all of the property of such person.
Section 6325(c) and the regulations there-
under provide procedures for issuing a cer-
tificate of discharge of lien for any prop-
erty subject to any lien imposed by section
6324.

In the case of a transfer agent holding
property registered in the name of a non-
resident decedent who is not a citizen of
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the United States, § 20.6325-1(a) provides
that the TRS may issue a transfer centifi-
cate to permit the transfer of property with-
out liability for such decedent’s estate tax.
Specifically—

[a] transfer certificate is a certificate
permitting the transfer of property of a
nonresident decedent without liability.
- - . Corporations, transfer agents of
domestic corporations, transfer agents
of foreign corporations {(except as to
shares held in the name of a nonresi-
dent decedent not a citizen of the United
States), banks, trust companies, or other
custodians in sctual or constructive pos-
session of property, of such a dece-
dent can insure avoidance of liability
for taxes and penalties only by demand-
ing and receiving iransfer certificates
before transfer of property of nonresi-
dent decedents.

Thus, transfer certificates requested
with respect to property of a nonresident
decedent who is not a citizen of the United
States have been issued by the IRS when
the Commissioner has been satisfied that
the “rax imposed upon the estate, if any,
has been fully discharged or provided for,”
Section 20.6325-1{c}.

Concerns have been raised as to
whether it is still necessary to obtain such
transfer certificales prior to transferring
property owned by nonresident decedents
who are not citizens of the United States,
who died in 2010, and whose executors
make the Section 1022 Election. This
notice clarifies that a transfer certificate
is not required, and the IRS will not issue
transfer certificates, with respect to the
property of a nonresident decedent who
is not a citizen of the United States, who
died in 2010, and whose executor makes
the Section 1022 Election.

IV Election to Treat a Trust as Part of
an Estate Under Section 645

Under section 643, if the executor (if
any) of an estate and the trustee of a qual-
ified revocable trust so elect, the trust will
be treated as part of the estate (and notas a
separate trust} for income tax purposes for
all taxable years of the estate ending after
the date of the decedent's death and before
the applicable date. Section 645(b)(2) de-
fines “applicable date” as, “{A) if no return
of tax imposed by chapier 11 is required
10 be filed, the date which is 2 years after
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the date of the decedent’s death, and (B)
if such a return is required to be filed, the
date which is 6 months afier the date of
the final determination of the liability for
tax imposed by chapter 11.” If an execu-
tor makes the Section 1022 Elcction, no
return of tax imposed by chapter 11 is re-
quired to be filed. Accordingly, if an ex-
ccutor makes the Section 1022 Election,
section 643(b)(2){A) applies and the appli-
cable date is the date that is 2 years after the
date of the decedent’s death.

REQUEST FOR COMMENTS

The Treasury Department and the IRS
invite public comments on the guidance
provided in this notice. All materials sub-
mitted will be available for public inspec-
tion and copying.

Comments may be submitted to In-
ternal Revenue Service, CC:PA:LPD:PR
(Notice 2011-66), Room 5203, PO Box
7604, Ben Franklin Station, Washington,
DC 20044. Submissions may also be
hand-delivered Monday through Friday
between the hours of 8 a.m. and 4 p.m.
to the Couriers Desk at 1111 Constitution
Avenue, NW, Washington, DC 20224,
Aun:CC:PA:LPD:PR (Notice 2011-66),
Room 5203. Submissions may also be
sent electronically via the internet to the
following email address: MNotice.com-
ments@irscounsel treas.gov. Include the
notice number (Notice 2011-66) in the
subject line.

EFFECTIVE DATE

This notice is applicable to executors of
the estates of decedents who died in 2010,
and to persons acquiring property from
such a decedent whosc executor makes
the Section 1022 Election. This notice

is also applicable to donors who made a

GST transfer or an indirect gift for pur-
poses of the GST tax during 2010, The
Treasury Diepartment and the IRS intend to
issue regulations to confirm the guidance
set forth in.this notice.

DRAFTING INFORMATION

The principal authors of this notice are
Laura Urich Daly, Theresa Melchiorre,
and Mayer Samuels of the Office of
Associate Chief Coumse! (Passthroughs
& Special Industries). For forther
information regarding this notice, contact
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Laura Urich Daly, Theresa Melchiorre, or
Mayer Samuels at (202) 622-3090 (not a
toll-free cal},

PAPERWORK REDUCTION ACT

The collection of information contained
in this notice has been submitted to the Of-
fice of Management and Budget (OMB) in
accordance with the Paperwork Reduction
Act (44 U.5.C. 3507) and OMB approval
is pending. An agency may not conduct
or spansor, and a person is not required to
respond (o, a collection of information un-
less the collection of information displays
a valid control number.

The first, second, and third collection
of information requirements, as required
by section 6018(c) and (e), are in section
LC. of this notice. The collection of in-
formation relates to the requirement that
the executor provide a statement to each
recipient acquiring property reported on
Form 8939, Section L.C of this notice also
requires the executor to provide updated
statements to each recipient of property af-
fected by any adjustment made to Form
8939. Finally, section [.C of this nosice re-
quires the executor to provide any other in-
Tormation and supporting documentation
as identified in the instructions to the Form
8939 or in any Internal Revenue Bulletin
(sce § 601.601(d)2XiiX5)). This collec-
tion of information is necessary for the
proper performance of the function of the
IRS in the collection of income tax when
the property is later disposed of by the re-
cipient or other holder of the property.

It is anticipated that the decedent’s ex-
ecutor will complete and attach 1o Form
#9139 schedules showing property received
by each recipient acquiring property from
a decedent. Fo meet this collection of in-
formation requirement, the executor is re-
quired to send a copy of the schedule re-
lating to property received by that particu-
lar recipient to such recipient and (o send
an updated schedule to each recipient in
the event the information on the schedule
changes. The decedent’s executor will also
have to provide any other information and
supperting documentation as identified in
the instructions to the Form 8939 or in any
Internal Revenue Bulletin, We estimate
that approximately 7,000 estates of dece-
dents who died in 2010 will file Form 8939
and that it will take an executor approxi-
mately 10 hours to comply with these re-
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quirements. The total reporting burden is
estimated to be 70,000 hours.

The fourth collection of information
requirement in this notice is in section
ILA. as provided in Treasury Regulation
§ 26.2632~1(dX 1), and relates 1o allocat-
ing the decedent’s unused GST exemption,
This information collection is necessary
for the proper performance of the function
of the IRS in the collection of GST tax
when there is a taxable termination or tax-
able distribution. We estimate that 6,000
executors of estates of decedents who died
in 2010 will allocate the decedent’s un-
used GST exemption on a Schedule R for
Form 8939 attached to Form 8939 and that
it will take each executor approximately
3 hours 10 prepare the documentation. The
lotal reporting burden is estimated to be
18,000 hours.

Books or records relating to collections
of information must be retained as long
as their contents may become material in
the administration of any internal revenue
law. Generally, tax returns and tax return
information are confidential, as required
by section 6103.

26 CFR601.105: Examination of returns and claims
Sor refund, credit or abatement; determination of cor-
rect Hubility

{Alse: Part 1 §§1022, 172, 165, 469, 1212, 1040, 634,
60118, 20.6325-1)

Rev. Proc. 2011-41

SECTION 1. PURPOSE

This revenue procedure provides op-
tional safc harbor guidance under sec-
tion 1022 of the Internal Revenue Code
(Code), enacted by section 542 of the
Economic Growth and Tax Relief Rec-
onciliation Act of 2001 (EGTRRA), Pl.
107-16 (115 Stat. 76-81). Section 1022
determines a recipient’s basis in property
acquired from the decedent (within the
meaning of section 1022(e)) who died
in 2010 if the decedent’s executor elects
to have section 1022 apply. Section
301(c) of the Tax Relief, Unemployment
Insyrance Reauthorization, and Job
Creation Act of 2010, PL. 111-312 (124
Stat.  3296) (TRUIRJCA), allows such
an cxecutor (o elect to have the estate
tax not apply and to have the carryover
basis rules in section 1022 apply to
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property transferred as a result of the
decedent’s death (Section 1022 Election),
This revenue procedure does not address
the time or manner in which such an
executor makes the Section 1022 Election
or allocates generation-skipping transfer
(GST) exemption to iransfers occurring as
a result of such decedent’s death. Instead,
taxpayers must see Notice 2011-66 for
such guidance,

SECTION 2. BACKGROUND

Subtitle A of title V of EGTRRA ¢n-
acted section 2210, which made chapter 11
(the estate tax) inapplicable to the estate of
any decedent who died in 2010 and chapter
13 {the GST tax) inapplicable to genera-
tion-skipping transfers made in 2010, On
December 17, 2010, TRUTRJCA became
law, and section 301(a) of TRUIRICA
retroactively reinstated the estate and
GST taxes. However, section 301(c) of
TRUIRICA allows the executor of the
estate of a decedent who died in 2010
to elect 1o apply the Code as though
section 301(a) of TRUIRJCA did not
apply with respect to chapter 11 and with
respect 10 property acquired or passing
from a decedent (within the meaning of
section 1014(b)). Thus, section 301(c)
of TRUIRICA allows the executor of the
estate of a decedent who died in 2010 to
elect not to have the provisions of chapter
11 apply to the decedent’s estate, but
rather, to have the provisions of section
1022 apply.

SECTION 3. SCOPE

The safe harbor procedures of this rev-
enue procedure apply to executors of the
cstates of decedents who died in 2010 and
to recipients of property acquired from
such decedents, if the executors make the
Section 1022 Election. If the executor of
the estate of the decedent who died in 2010
makes the Section 1022 Election and fol-
lows the applicable provisions of section
4 of this revenue procedure and takes no
return position contrary to any provisions
of section 4, the Internal Revenue Service
{IRS) will not challenge the taxpayer’s
ability to rely on the provisions of section
4 either on the Form 8939, Allocation of
Increase in Basis for Property Acquired
From a Decedent, or any other return of
tax.
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SECTION 4. APPLICATION

01 Application aof Section 1022,

(1) In General. Section 1022 applies to
the estate of a decedent who died in 2010
only if the exccutor, as defined in section
2203, makes the Section 1022 Flection
as described in Notice 20} 1-66. Section
1022(a)(1) generally provides that prop-
erty acquired from the decedent (withinthe
meaning of section 1022(e)) (hereinafter,

_acquired from the deceden?) is teated as

having been transferred by gift. If the
decedent’s adjusted basis is less than or
equal to the property's fair market value
(FMV) determined as of the decedent’s
date of death, the recipient’s basis is the
adjusted basis of the decedent. Section
1022(aX2)(A). If the decedent’s adjusted
basis is greater than that FMYV, the recip-
ient’s basis is limited to that FMV. Section
1022(2)(2M(B).

If the executor of the estate of & dece-
dent who died in 2010 makes the Section
1022 Election, section 1022 applies to de-
termine 4 recipient’s basis in all property
acquired from that decedent, regardless of
the year in which the property is soid or
distributed.  Accordingly, if property is
acquired from the decedent who died in
2010 and the exccutor makes the Section
1022 Election, then when the property is
sold during 2010, 2011 or any subsequent
year, the recipient’s (seller’s) basis in the
property is determined under section 1022
rather than under section 1014,

Furthermore, sections 1022(b} and (c)
allow the executor of such a decedent’s
estate to allocate additional basis (Basis
Increase) to increase the basis of certain
assets that both are acquired from the
decedent and are owned by the decedent
(within the meaning of section 1022(d))
thereinafter, owned by the decedent) at
death. If the property is acquired from
and owned by the decedent, and if the
decedent’s adjusted basis in the property
is less than the property’s FMV on the
decedent's date of death, then the executor
generally may allocate Basis Increase to
the property, provided that the property’s
total basis may not exceed the property’s
FMYV on the date of death.

(2) Property Not Subject to Section
1022, If the decedent’s exccutor makes
the Section 1022 Election, section 1022
will apply to determine a recipient’s basis
only in property scquired from the dece-
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dent as further described in section 4.01¢3)
of this revenue procedure. Thus, section
1022 does not determine the recipient's
basis in every type of property transferred
from a decedent who died in 2010. An
example of property that is not property
acquired from the decedent is property
that constitutes a right to receive an item
of income in respect of a decedent under
section 691 (IRD). Section 1022(f). For
purposes of section 1022, annuities sub-
ject to income tax under section 72 are
considered property that constitutes the
right to receive an item of IRD. Rev. Rul,
2003-30, 2005-1 C.B. 1015, The recipi-
ent's basis in property that is not subject
to section 1022 is determined under other
applicable sections of the Code.

{3) Property Acquired From the Dece-
dent— Section 1022(e). Property acquired
from the decedent (within the meaning of
section 1022(e)) is property acquired by
bequest, devise, or inheritance, or by the
decedent’s estate from the decedent. The
term also includes property transferred by
the decedent during the decedent’s life-
time: (i) to a qualified revocable trust as
defined in section 645(b)(1), regardless of
whether the election under section 645 is
made for that tust; or (ii) to any other
trust with respect to which the decedent re-
served the righl to make any change in the
enjoyment thereof through the exercise of
a power to alter, amend, or terminate the
trust (which, for this purpose, is deamed to
include a retained reversionary interest in
the trust on death and trust property subject
to any retained power of appointment). Fi-
nally, the term includes any other property
that passes from the decedent by reason
of death to the extent that such property
passes without consideration, such as: (i)
any property transferred at the decedent’s
death by reason of the decedent’s hold-
ing and/or exercising a general power of
appointment {as defined in section 2041)
with respect to such property if that power
was not created by the decedent, (i) prop-
erty held by the decedent and another per-
son as joint tenants with right of survivor-
ship or as tenants by the entirety; and (iii)
the surviving spouse’s one-half interest in
community property (as discussed in sec-
tion 4,05 of this revenue procedure),

The term does not include, however,
a decedent's interest in a qualified ter-
minable interest property (QTIP) trust or
similar arrangement described in section
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1022(c)(5) funded for the bencfit of the
decedent by the decedent's predeceased
spouse. As a result, this property is not
subject to section 1022 and a recipient's
basis in this property will not be deter-
mined under scction 1022, Sec section
4.01(2) of this revenue procedure.

{4) Property Owned by the Decedent —
Section 1022(d). Property acquired from
the decedent must also be owned by the
decedent at death {within the meaning of
section 1022(d)) to be eligible for the al-
location of Basis Increase under sections
1G22(b) and/or (c). Section 1022(d)} 1)(A),
Thus, property may be acquired from the
decedent, and its basis will be determined
under section 1022(a), but will not be eli-
gible to receive an allocation of Basis In-
crease unless that properly is also owned
by the decedent at death. Property owned
by the decedent at death includes, but is not
limited to: (i) any property legally titled in
the name of the decedent at death (and not
held by the decedent solely in a legal or
representative capacity); (i) certain jointly
owned property, whether owned as tenants
in common or with rights of survivorship
(see section 1022(d)1)}(BXD), (iil) prop-
erty transferred by the decedent during life
to a qualified revocable trust as defined
in section 645(b){1), regardless of whether
the election under section 645 is made
for that trust; and (iv) cerlain community
property (see section 102 (A} D(BYiv)).

Section 1022(d)}1)(B) provides addi-
tional rules defining ownership for this
purpose and specifically states that, for
purposes of determining whether Basis In-
crease may be allocated to property, certain
property is not owned by the decedent at
death. For example, property over which
the decedent holds any power of appoint-
ment is not considered owned by the dece-
dent at death. In addition, although consid-
ered to have been acquired from the dece-
dent, property transferred to a trust by the
decedent during life in which the decedent
retained a power to alter, amend, or ter-
minate the trust is not considercd owned
by the decedent at death for this purpose.
Property transferred to a trust by the dece-
dent during life in which the decedent re-
tained an income interest is not consid-
ered owned by the decedent at death solely
by reason of that retained income interest,
In addition, because of the different defi-
nitions of ownership in sections 6§79 and
1022, although a transfer of property to a
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foreign trust by a United States grantor, for
example, may be sufficient to cause that
grantor to be trealed as the owner of at least
a portion of that trust for income tax pur-
poses under section 679, such a transfer
is not sufficient to result in the trust’s be-
ing considered to be owned by the United
States grantor at that grantor’s death for
purposes of section 1022(d).

Notwithstanding these examples, how-
ever, even though the property in these
types of trusts would not be deemed to
be owned by the decedent, if the terms of
the trust require the trust property to re-
vert back to the decedent upon death, then
such property is deemed to be owned by
the decedent. Finally, an intercst in a QTTP
trust or similar arrangement described in
section 1022{c}X3) funded for the benefit
of the decedent by a predeceased spouse of
the decedent is not owned by the decedent
for this purpose.

The provisions of sections 4.01(2), (3),
and {4) are illustrated by the following ex-
amples:

Example {. On August |, 2006, decedent (D) cre-
ated & qualified personal residence trust (QPRT) pur-
suant to § 25.2702-5(c). The term of the QPRT ex-
pires on July 31, 2041, The QPRT instrument pro-
vided that, if D dies prior o July 31, 2011, the prop-
erty in the QPRT is 1o be distributed to IY's child (C).
0 dicd in 2010, and D5 executor made the Section
1022 Election. In this case, the property in the trust
had been uansferred to the trust by D during D's life-
time, The QPRT is not a qualified revocable Lrust
as defined in section 645(5) 1) nor iz it a trust over
which the decedent reserved the right to make any
chenge in the enjoyment thereof through the exercisa
of & power to alter, amend, or terminate the trust. The
property that passes to C under the QPRT instroment
by reason of D's death is aot considered to have been
acquired from [ and thus, section 1022 is not appli-
cable to determine C's basis in the property held in
the QPRT. [nstead, C’s basis in this property is deter-
mined under other applicable sections of the Code.

Example 2. Assume the same facts as in Example
1, except thut the QPRT instrument provided ihat, if
D dieg prior to July 31, 2011, the QPRT terminates
and the property in the QPRT ig to be distributed to
D's estate. Becuuse the trust property becomes the
property of D'y estate at [v's death, the trust property
is considered to huve been acyuired from D. Section
1022(e)1). Fur the same reason, the property is slso
considered owned by D and, therefore, Basis Increase
muy be allocated to this trust property.

(3} Property Qwned By and Acquired
From the Decedent Bui Noi Eligible for
the Allocation of Basis Increase. Notwith-
standing the rules regarding the definition
of property owned by and acquired from
the decedent, section 1022 provides that
Basis Increase may not be allocated to two
types of property. First, pursuant to sec-
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tion 1022{(d)(1)(C), the executor may not
atlocate Basis Increase to property that is
acquired by the decedent by gift or by in-
ter vivos transfer for less than adequate and
full consideration in money or money's
worth during the three-year period end-
ing on the date of the decedent’s death.
This prohibition does not apply, however,
o property acquired by the decedent from
the decedent’s spouse, provided the prop-
erly had not been transferred to the spouse
during such three-year period in whole or
in part by gift or by inter vivos transfer for
less than adequate and full consideration in
monegy or moeney's worth.

Second, pursuant o section
1022(d)(1 YD), the executor may not
allocate Basis Increase to the stock or
securities of a foreign personal holding
company, a DISC or former DISC, a-
foreign investment company, or a passive
foreign investment company, unless such
company is a qualified electing fund as
defined in section 1295 with respect to the
decedent,

02 Amount of Busis Increase.

{1} Busis Increase. Basis Increase con-
sists of the sum of the General Basis In-
crease {Aggregate Basis Increase and Car-
ryovers/Unrealized Losses Increase) under
section 1022(b) and the Spousal Property
Basis Increase under section 1022(c).

(2} General Basis Increase. The Gen-
cral Basis Increase is the sum of the
Aggregale Basis Increase and the Carmry-
overs/Unrealized Losses Increase under
section 1022(b).

(a) Aggregate Busis Increase. The Ag-
gregate Basis Increase is $1,300,000 under
section 1022(b)(2)(B).

(b) Carryovers/Unrealized Losses In-
crease, The Carryovers/Unrealized Losses
Increase consists of the sum of: (i) the
amount of any capital loss carryovers un-
der section 12§2(b) that would (bw for
the decedent’s death) have been carried
from the decedent’s last taxable vear to a
later taxable year; (ii} the amount of any
nel operating loss carryovers under sec-
tion 172 that would (but for the decedent's
death) have been carried from the dece-
dent's last taxable year to a later taxable
year; and (iii) the amount of unrealized
losses that would have been allowable un-
der section 165 if the property agcguired
from he decedent had been sold at FMV
immediately before the decedent’s death.
Section 1022(b)}2XC).
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The capital loss carryovers under sec-
tion 1212(b} and the net operating loss car-
ryovers under section 172 available to be
included in General Basis Increase are the
losses that would carry lorward to years af-
ter the year of the decedent’s death.

The amount of unrealized losses ¢on-
sists solely of the losses described in sec-
tion 165(c)(1) and (2) from all property ac-
quired from the decedent that would have
been allowable as a deduction, if the prop-
erty had been sold at FMV immediately
before the decedent's death. However,
losses described in section 165(c)(3) are
sustained prior to the decedent’s death and
would nol arise on a hypothetical sale of
the property. These losses thereforc must
be claimed instead on the decedent’s fi-
nal Form 1040, and may not be included
in the Carryovers/Unrealized Losses In-
crease. For the purpose of computing un-
realized losses, the capital loss limitations
referred to in section 165(P are ignored.
Thus, for example, the amount of any loss
that would have been allowable under sec-
tion 165 if the property acquired from the
decedent had been sold at FMV imme-
diately before the decedent’s death is de-
termined without the dollar limitations on
capital losses under section 1211. Section
1022()(2XC)(ii).

Existing income tax rules will apply to
determine the decedent’s share of these
loss carryovers and unrcalized losses un-
der section 172 and section 1212(b) if the
decedent’s final Form 1040 is filed jointly
with the decedent’s surviving spouse.
Thus for example, if & calendar year dece-
dent and the surviving spouse file a joint
Form 1040 for 2010, these amounts will
be determined based on their tax liability
with respect to the decedent’s final taxable
year cnding on the date of the decedent’s
death and the surviving spouse’s taxable
year ending on December 31, 2010. With
regard to such loss carryovers and un-
realized losses arising from community
property, see sections 4.05 and 4.06{4) of
this revenue procedure.

The provisions of this section
4.02(2)b) are illustrated by the following
example:

Example 3. D) owned 100 shares of stock that
D held for profit within the meaning of scction
165(cX2). The stock is a capital asset, and eny gain
or loss from the sale of the stock would be fong-term
capital gain or loss under sections 1221 and 1222(3).
D died in 2010, siill owning the stock, As of D's date
of death, D's adjusied basis in the stock pursuant

2011-35 L.R.B.

1o section 1011 was $5,000, and the stock's FMV
on s date of death was 51,000. D did not sell the
stock during life, and thus did not incur a 1oss under
section 165(2)(2) reportable on D's final Form 1040,
The stock Is considered 1w be property owned by
and acquired from D. D's executor made the Section
1022 Election. If I had sold the stock immediately
prior to D's death, D would have had o net long-term
capiial toss of $4,000. Based on D's 2010 taxsble
income, D would have been able to deduct $3,000 of
the loss ond 51,000 would have been carried aver 1o
future years. Sevtion 1211(b). For purposes of sec-
tion 1022, however, the full unrealized wet long-term

capital loss of 54,000, that would have been avaitable.

w D if D histt 501d the stock before death, is available
#5 a Carryovers/Unrealized Losses Basis Increase.

(3) Spousal Property Basis Increase.
The Spousal Property Basis Increase is
$3.000,000 under section 1022(cX2) and
may be allocated to any or all property
owned by and acquired from the dece-
dent that also satisfies the definition of
qualified spousal property in section
1022(c)(3).  Qualified spousal property
is property that either is transferred out-
right to the decedent’s surviving spouse
(within the meaning of section 1022(c)(4))
or is QTIP (within the meaning of section
1022(c)(5)), whether or not held in trust.
The definition of QTIP under this provi-
sion does not require that a QTIP election
under section 2056(b)}7) be made.

The exccutor may allocate Spousal
Property Basis Increase to qualified
spousal property that has already heen
distributed, See paragraph LD.2 of Notice
20166 regarding relief for allocating
Spousal Properly Basis Increase to such
property distributed after the due date of
the Form 8939,

In addition, Spousal Property Basis In-
crease alse may be allocated to property
that is sold (regardless of whether the allo-
cation of Spousal Property Basis Increase
is made before or after such sale) prior to
its distribution. However, this allocation
may be made only to the extent that the ex-
ecutor (1) certifies on the Form 8939 that
the net proceeds from the sale of that prop-
erly will be distributed to or for the ben-
efit of the decedent’s surviving spouse in
a manner that would qualify property as
qualified spousal property, and (2) attaches
to Form 8939 each document providing a
beguest or devise to the surviving spouse,

The aflocation of Spousal Property Ba-

- sis Increase to property not distributed in

kind is illustrated by the following exam-
ples. In each example, assume that the
decedent’s Aggregate Basis Increase and
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Carryovers/Unrealized Losses Increase

have been fully allocated to other assets,

Example 4. D died in 2030 owning 20,000 shares
of Corparation X stock. D's executor made the Sec-
tion 1022 Election. D’s adjusted basis in the stock is
$600,000 (530 per shere), and the FMV on D's date
of death is $2,000,000 ($100 per share), Under the
terms of D's will, Ds Spouse (S} is ta receive $0 per-
cent of D's estate, outright. Four months after D's
desth, the FMV of the stock declines to $1,800,000
{390 per share). D's executor sells all 20,000 shares
of the stock and receives $1,770,000 in proceeds net
of seles commissions (thus, $88.50 per share). D's
executor intends to distribute all of the proceeds from
the rale of the stock (o S, in partial satisfaction of
5's residuary bequest: there are no known outsiand-
ing liabilities that would reduce this distribution, D's
executor may allocate up 1o $1,400,000 of Spousal
Property Busis Increase ($70 to each of the 20,000
shares of stock) if the required certification and sup-
porting docurmentation is included on a Gmely filed
Form 8939. (Nete that, 1o the extent that more thun
$58.50 per share is allocated to the stock, the sale will
generate a 10ss.)

Excample 5. The fucts are the same a5 in Example
4 except that D's exccutor applics $165,000 of the net
proceeds from the sale of the stock to pay administra-
tive expenses of D's cstate. D's executor intends 1o
distribute the remaining $1,605,000 of net proceeds
frum the sale of the stock 10 S. Spousal Property
Basis Increase may be allocated to no more than
8,135 shares. This number of chares is determined
either by dividing the net proceeds to be distributed
to S by the net per-share pruceeds (51,603,000 /
$88.50 = 18,135.6 shares, limited for this purpose to
8,135 whole shares}, or by calculating the ratio of

the net proceeds payable to 5 to the total net proceeds

{20,000 shares x $1,605,000/ $1,770,000 = 18,135.6
shares, thus fimited to 18,135 whole shares). As
in Example 4, D's exccutor may allocate up to $70
of Spousel Property Basis Increase to ench of these
i8,135 shares of the stock (for 2 total of $1,269.450),
all of the net proceeds of which will be distributed to
S, provided & certification and supporting documen-
tation are inctuded an a timely filed Form 8939,

Ezampte 6, D died in 2010 0owning personal prop-
erty with an adjusted basis of $200,000 and 8 FMV on
D's date of death of $500,000. D's executor made the
Section 1022 Elcction. Under the terms of D's will,
D’s spouse (S8) s to receive 50 percent of D's cstate,
outright. Four monthy afler D's death, D's executor
sells the personal property for $600,000. D'sexecutor
applies $150,000 of the net proceeds from the sate of
the personal property to pay administrative expenses
of D's estate and intends 1o distribute the remaining
$450,000of net proceads from the sale of the personal
property to S, D's executor may allocate no more than
$225,000 of Spousal Propenty Basis Increase o the
personae! property. This maximum allocation is de-
termined by multiplying the unrealized appreciatica
al death ($300,000) by the ratio of net proceeds tu
be distributed to S over the total net proceeds of the
sale. Thus, D's executor may allocate up to $225,000
(5300,000 X ($450,000 / $600,000)) of Spousal Prop-
erty Basis Increase to the personal property, provided
a certification and supporting documentation are in-
cluded on a timely filed Form 8939,
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Spousal Property Basis Increase also
may be allocated to property held by a
testamentary charitable remainder trust
(CRT) as defined in section 664 {subject
10 the limit of section 1022(d)(2)), if the
surviving spouse is the sole non-charitable
beneficiary of the CRT and the CRT would
have qualified for the marital deduction
under section 2056(bX8) if the executor
of the decedent’s estate had not made the
Section 1022 Election.

() Nonresident Decedents who are not
cilizens of the United States, In the case
of a nonresident decedent who was not

# citizen of the United States at death, -

the amount of the Aggregate Basis In-
crease is limited to $60,000 and is nat
increased by any Carryovers/Unrealized
Losses Increase. This limitation in sec-
tion 1022¢b)(3), however, only applies to
limil the available General Basis Increase
to $60,000. Accordingly, an executor of
the estate of a nonresident decedent who
was not a citizen of the United States at
death may allocate Spousal Property Ba-
sis Increase to qualified spousal property
{within the meaning of section 1022(c)(3))
owned by and acquired from the decedent,

03 General Rules for Allocating Basis
Increase. The execitor may allocate Ba-
sis Increase to property owned by and ac-
quired from the decedent on a property-
by-property basis, provided that the dece-
dent’s adjusted basis in each such property
(after the allocation, if any) does not ex-
ceed the FMV of that property at the deee-
dent’s death. For example, Basis Increase
may be allocated to one or more shares of
stock or to a particular block of stock rather
than to the decedent’s entire holding of that
stock, Generally, Basis Increase may be al-
located to propenty owned by and acquired
from the decedent even after the executor
has disposed of or distributed the property.
For a special rule regarding Spousal Prop-
erty Basis Increase, see section 4.02(3) of
this revenue procedure.

For each property, the sum of the dece-
dent’s adjusted basis in that property and
the Basis Increase allocated to that prop-
erty may not exceed the FMV of that prop-
erty on the decedent’s date of death. Sec-
tion 1022(d)2). Under this rule, the ex-
ecutor may not atlocate any Basis Increase
to increases in value occurring after the
decedent’s death,

For purposes of section 1022(a), refer-
ences 1o the term “property” include in-
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terests in that property. Thus, Basis In-
crease may be allocated to some or all of
the decedent’s shares of stock in a particu-
lar company, or to a life or remainder inter-
est owned by the decedent at death. How-
ever, if, by reason of the decedent’s death,
the decedent’s property is divided into dif-
ferent interests that are not undivided por-
tions or fractional interests of each and ev-
ery interest or right in the property that
was owned by the decedent, Basis Increase
may not be allocated separately to the var-
ious interests in that property created by
reason of the decedent’s death. An exam-
ple of such a division of property is the di-
vision of property owned outright by the
decedent at death into a life interest and a
remainder interest in that property. Basis
Increase may be allocated to the property
owned by the decedent at death, but may
not be allocated separately to the life es-
tate and/or remainder interest.

04 Determination of Fair Market
Value.

(1) In General. The FMV of property
acquired from the decedent who died in
2010 is determined in the same maaner for
purposes of section 1022 as for purposes
of the estate tax. Thus, the provisions
contained in Lhe regulations under section
2031 that require appraisals to determine
the FMV of certain property included in
the gross estate for federal estate tax pur-
poses also apply for purposes of determin-
ing the FMV of property acquired from the
decedent under section 1022. The execu-
tor must attach any appraisals reguired un.
der section 2031 to the Form §939,

(2) Aggregation Rule. The Basis In-
crease allocated to property acquired from
the decedent by a recipient cznnot increase
the recipient's basis in that property or
property interest above the FMV of that
property or interest in the hands of the
decedent at death. See section 1022(d)(2).
Therefore, for purposes of section 1022,
the FMV of an undivided portion of the
decedent’s property that is acquired from
the decedent at death is a fractional share
of the FMV of the decedent’s property at
death. Thus, if each of two or more re-
cipients acquires an undivided portion of a
property from the decedent, then the FMV
of each recipicnt’s portion of that property
for purposes of section 1322 is the FMV of
the decedent’s entire interest in the prop-
erty at death multiplied by a fraction. The
oumerator of thal fraction is the undivided

192

portion of the decedent’s property acquired
by that recipient, and the denominator is
the decedent’s entire interest in that prop-
erty at death. An undivided portion of the
decedent’s property refers to a fraction or
percentage of each and every interest or
right the decedent held in the property at
death.

.05 Special Rules for Community Prop-
erty. The decedent’s inlerest in community
property held by the decedent and the sur-
viving spouse under the community prop-
erty laws of any state or possession of the
United States or any foreign jurisdiction is
treated as owned by and acquired from the
decedent if the decedent’s interest satisfies
the requirements of sections 1022(d) and
(e). 1If at least one-half of the whole of
the community interest is treated as owned
by and acquired from the decedent under
these provisions (without regard to the spe-
cial rule for community property in section
1022(d)(1(B)(iv}), the surviving spouse's
one-haif interest in that community prop-
erty also s treated as owned by and ac-
quired from the decedent for purposes of
section 1022. Section 1022(d)1)(B)(iv).
Accordingly, the surviving spouse's ba-
sis in his or her one-half interest in com-
munity property, as determined under sec-
tion 1022(a), will be the lesser of the sur-
viving spouse's adjusted basis of that in-
terest in such community property or the
FMV of that interest on the decedent’s
date of death. In addition, Basis Increase
may be allocated to the surviving spouse’s
one-half interest in such community prop-
eny.

If both spouses’ interests in such com-
munity property are treated as owned by
and acquired from the decedent as de-
scribed in the preceding paragraph, all of
the unrealized losses described in section
4.02(2)(b) of this revenue procedure that
would have been allowable to both the
decedent and the surviving spouse if the
property had been sold at FMV imme-
diately before the decedent’s death are
included in the General Basis Increase. Tn
contrast, only the decedent’s net operating
loss carryovers and capital loss carryovers
are eligible to be included in the General
Basis Increase. Further, to the extent the
decedent’s net operating loss carryovers
and capital loss carryovers are deductible
on the final jointly filed Form 1040, they
are not available to be added to the Gen.-
cral Basis Increase.

2011-35 LR.B.
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The provisions of this section 4.05 are
illustrated by the following examples:

Example 7. (i) D snd D's spouse (S) live in a
community property state (State). D died in 2010,
and D's executor made the Section 1022 Election,
At D's deuth, Property X, community property of D
and 5 under the laws of Stte, had a0 adjusted ba-
sis of $1.000.000 and a FMV of $8,000,000. 1 and
§ used Property X in a trade or business within the
mesning of section 165(c)(1). Under the commu-
nity property laws of Stute. each spouse is entitled
to an undivided equal share of community propenty.
D and § have filed joint Forms 1040 for all taxuble
years in which they huve owned Property X, includ-
ing 2010, the yeor of D's death. I and S have a total
of $100,000 of net operating losses under section 172,
after the deductions taken on D's end S's final joint
Form 1040, $50,000 of the $100,000 of nct operating
lasses would (but for D's death) be camried from D's
last taxable year to a Jater taxable year of D. Under the
community property laws of State, upon the death of
a married person, one-half of the community prop-
erty belongs to the decedent und the othier one-half
belongs to the surviving spouse. Therefore, one-halfl
of Propenty X belonygs to D and the other one-haif be-
longs to S, In D's will, D bequeathed D's one-half in-
terestin Property X 1o D' child (C). In this case, C ac-
quired Property X by bequest, and therefore, Property
X is acquived from D und is subject to the provisions
of section 1022, As a resutt, C's basls in Property
X under section F022(u)(2) is $500,000, be Jesser of
D's adjusted basis in D's one-hulf interest in Property
X or the FMV of that interest at D's death. In addi-
tion, because Property X is considered as owned by
D at the time of death, General Basis Tnorease may
be allocated to D's interest in Property X, The execu-
tor of D’s estate has $1,300,000 in Aggregate Basis
Increase and $50,000 (D's share of the $100,000 of
the umused net operating losses) in Carryovers/Unre-
afized Losses Increase availuble to nllocate to the in-
terzst acquired by C in Propeny X.

(ii) On the dute of D's death, the other one-hall
interest in Property X belongs to § under the laws
of State. As a result, for purposes of section 1022,
$'s one-half interest in Property X is deemed to have
been owned by and acquired from D. Under saction
1022(a)(2), §'s busis in §'s one-half interest in Prop-
erty X is $3500,000, the losser of §'s adjusted basis in
§'s one-haif interest or the FMV of that intersst as of
D’s death. That interest has a FMY on DY's death of
$4,000,000.

(ili) The executor may allocate Basis Increase to
5's one-half interest in Property X. In this case, the
execuloer decides 1o allocate $450,000 of Aggregalc
Bagis [ncrease, $50,000 of Carryoversflarealized
Losses Increase, and 53,000,000 in Spousal Property
Basis Increase (o §°s one-half interest in Property X.
As B result, 5's hasis in §'s one-half interest in Prop-
erty X is $4,000,000 (the sum of $'s own adjusted
basis of 3500,000 and $'s allocated Basis Increase
of the sum of $4350,000, $50,000, and $3,000,000),
equal to its FMV as of I's date of death. [2'5 $50,000
in unused nel operating losses s fncluded in Basis
Increase that is allocated by D's executor 10 S's inter-
estin Property X: the nther $50,000 of the unused net
operating tosses is available to § on 5°s subsequent
income tax returns,

(iv) With respect to the one-holf intercst in Prop-
erty X passing from D to C, the executor may allocate
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any or all of the remaining Ceteral Busis Incresse of
3850,000 to this property. In this cuse, the execu-
tor allucutes the entire remuining $850,000 of Gen-
erud Basix Increase to C's one-haf intesest in Property
X. C's hasis in the one-half intcrest in Property X is
$1,350,000 ($500.000 plus $850,000),

Example 8. (i) The facts are the same as in Exam-
Ple 7, except that the FMV of Property X on D's date
of deuth wus $800,000. Under section 1022(aX2),
§'s bosis in 5's one-half interest in Property X is
$400.000, the lesser of §'s $500,000 in adjusied ba-
sis and the FMV of thal interest in Property X as
of D's date of death, D's exccutor may not ailo-
cate any Aggregate Basis Lncrease, Carryovers/Un-
realized Losses Increase, or Spousal Property Basis
Increase o spouse’s one-hulf interest in the commu-
nity property because the property’s basis, as avg-
mented under section 1022, may not excead its FMV
on s date of death, For the same reason, D's execu-
tor may not allocate any General Basis Increase (o the
one-half interest in Propetty X passing to C,

(i} A loss of $200,000 would have been incurmsd
if Praperty X had been sold at PMV immediately be-
fore D's death. All of this $200,000 is available as
Carryovers/Unrealized Losses Incrense thot may be
allocated tw property awned by and acquired from D
with a basis pursuant to section 1022(2)(2) that is less
than the FMV as of D's date of death,

06 Interaction of Section 1022 with
Certain Other Income Tux Provisions.

(1) Holding Period of Inherited Frop-
erty. To the extent the recipient's basis
in property acquired from the decedent is
determined under section 1022, the recip-
ient’s holding period of that property shall
include the period during which the dece-
demt held the property, whether or not the
exccutor allocates any Basis Increase to
that property.

In computing the applicable percentage
under section 1250 for purposes of deter-
mining the amoum of ordinary gain on
the sale of section 1250 property, section
1250(e) applies to determine the period of
time the recipient is deemed to have held
section 1250 property acquired by gift or
on the death of a decedent. Therefore, to
the extent a recipient's basis in property
is determined onder section 1022, the re-
cipient’s holding period of such property
under section 1250(e)}(2) includes the pe-
riod during which the property was held by
the decedent, regardless of whether the eéx-
ecutor allocates any Basis Increase to that
property.

(2) Tax Character of Inherited Prop-
erty. The tax character of property ac-
quired from the decedent by a recipient is
determined in the same way as the holding
period. Thus, to the extent a recipient’s
basis in property is determined under sec-
tion 1022, the tax character of the property
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is the same as it would have been in the
hands of the decedent. Consequently, for
property described in section 1221 (capital
assets) or section 1231 (property used in a
trade or business and involuntary conver-
sions), and for property subject to section
1245 (depreciation recapture upon dispo-
sition of certain depreciable property) or
section 1250 (depreciation recapture upon
disposition of certain depreciable resl
property), the tax character of the property
described in these sections {lhe basis of
which is determined under section 1022)
in the hands of the recipient is the same
as it would have been in the hands of the
decedent. However, the tax character of
the properly may be affected by a subse-
quent change in the recipient’s use of the
property.

The provisions of this section 4.06(2)
are illustrated by the following example:

Example 9. D owned angible personal property
{section 1245 property) and claimed on D's income
tax return 3 depreciation deduction under section 168
that would have been subject to recapture under sec-
tion 1245 (D had s0id the property prior to D's death,
D died in 2010 and [)'s'execulor made the Section
1022 Election. D bequeathed all of D' tangible per-
sons! property to D's child (C), Because C's basis is
determined under section 1022, dhe property is sec-
tion 1245 property in the hands of C and therefove
will be subject to recapture under section 1245 when
sald by C, regardless of whether the property is de-
preciable propenty in the hands of C or whether the
executor allocaies any Basis Increase to thet property,
See § 1.1245-3{aX3).

{3) Depreciation of Properry Acquired
Jfrom the Decedent, 1f section 1022 applies
to property acquired from the decedent
that is depreciable property in the hands
of the recipient, regardless of whether the
executor allocates any Basis Increase to
the property, the recipicnt is treated for de-
preciation purposes as the decedent for the
portion of the recipient's basis in the prop-
erty that equals the decedent’s adjusted
basis in that property. Consequently, the
recipient determines &ny allowable de-
preciation deductions for this camryover
basis by using the decedent’s depreciation
method, recovery petiad, and convention
applicable to the property. If the property
is depreciable property in the hands of
both the decedent and the recipient during
2010, the allowable depreciation deduc-
tion for 2010 for the decedent’s adjvsted
basis in the property is computed by us-
ing the decedent’s depreciation method,
recovery period, and convention appli-
cable to the property, and is allocated
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between the decedent and the recipient
on a monthly basis. This allocation is
made in accordance with the rules in
§ L168(d)~1{B)(7)(iD) of the Income Tax
Regulations for allocating the depreciation
deduction between the transferor and the
transferee,

The portion of the recipient’s basis in
the property that exceeds the decedent's
adjusted basis i the property as of the
decedeni’s date of death {for example, the
Basis Increase allocated to the property
by the executor) is treated for deprecia-
tion purposes as applying to a separate as-
set that the recipient placed in service on
the day after the date of the decedent’s
death. Accordingly, the recipient deter-
mines any allowable depreciation deduc-
tions for this excess basis by using the de-
preciation method, recovery period, and
conveniion applicable to the properiy on
its placed-in-service date or, if not held on
that date as depreciable property by the re-
cipient, on the datc of the property’s con-
version to depreciable property.

{4) Passive Activity Loss Provisions,
Section 469(a) disallows certain losscs
from passive activilies. However, pur.
suant to section 46%(b), losses disallowed
under section 469(a) may be suspended
and carried forward. Section 469(g)(2)
provides that, if an interest in a passive
activity is transferred by reason of the
taxpayer’s death, the taxpayer may treat
suspended passive losses as losses that are
not from a passive activity (and therefore
may deduct the losses) to the extent such
losses are greater than the excess (if any)
of the basis of such property in the hands
of the transferee, over the adjusted basis
of such property immediately before the
death of the taxpayer. Section 469(5)(6)
provides that, when an interest in a passive
activily is transferred by gift, the basis
of such intcrest immediately before the
transfer is increased by the amount of any

passive activity losses allocable to such
*interest that have not been allowed as
deductions as a result of section 469(a).
Once used to increase the donor’s basis,
these iosses may not be deducted for any
taxable year,

Because property owned by the dece-
dent at death will be treated under sec-
tion 1022 as having been transferred by
gift, section 469()(6), rather than section
469%(g)(2), applies to determine the dece-
dent’s adjusted basis in such property. The
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basis adjustment under section 469(j)(6) is
deemied 1o occur immediately prior to the
decedent’s death, and thus is applied to de-
termine the decedent’s adjusted basis in the
property at death as described in section
1022(a)(2)(A). In addition, any loss that
would have been sustained under sections
165(c)(1) or (c)(2) on a hypothetical sale
of the property immediately prior to the
decedent’s death (equal to the excess of
the decedent’s adjusted basis (determined
as described under section 469(j)(6)) over
the FMV at death) may be included in the
section 165 losses in the General Basis In-
crease, Because the reduction in the hypo-
thetical Joss under section 165 by reason
of the section 469 basis adjustment equals
the amount of section 46% loss added to the
decedent’s basis, there is no duplication of
& benefic under these two sections.

Section 1022(d)(1¥B)(iv) provides that
the surviving spouse’s interest (as well as
the decedent's interest) in certain com-
munity properly is deemed to have been
owned by and acquired from the decedent,
and thus L00 percent of that community
property is deemed 1o have been trans-
ferred by gift for purposes of section 1022,
Because section 469(j)(6) increases ba-
sis by the amount of suspended passive
activity losses allocable to the interest
that s transferred by gift, 100 percent of
those losses, rather than onlty the dece-
dent’s one-half of such losses, are to be
added to determinc the decedent’s and the
spouse’s adjusted basis in that commuonity
property for purposes of section 1022(z)
and to determine the amount of unrealized
section 165 losses to be included in the
General Basis Increase. To the extent that
losses attributable to the spouse’s inter
est in the community propery are used
to increase basis and/or were included in
Carryovers/Unrealized Losses Tncrease
allocated by the decedent’s executor, such
losses may not thereafler be deducted by
the spouse. However, to the extent that
losses atiributable to the sponse’s interest
in community property are not so used
by the decedent’s execulor, they remain
the spouse’s suspended passive activity
losses. For purposes of this computation,
these losses will be deemed to be the last
part of Basis Incrcase allocated, and the
decedent’s share of these losses will be
deemed to be allocated before the surviv-
ing spouse’s share of these losses.
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The provisions of this section 4.06(4)
are illustrated by the following examples:

Example 10. D owned an apartment building that
generated losses that have been disallowed under sec-
tion 469. D died in 2010 and D's executor made
the Section 1022 Blection, The building is property
owned by and acquired from D. Pursuant to D's will,
D' child (C) is to acquire the building. On D' date
of deuth, the FMV of the building was $100,000, the
basis of the building was $10,000, und the suspanded
passive ctivity losses aflocable 10 the building were
$50.000. Pursuant to section 469(j)(6), the $50,000
in suspended passive activity logses are added to D's
basis of $10,000, resulting in an adjusted basis of
$60,000. For purposes of section 1022(b}2)(CXii). a
hypothetical sale of the property just before D's death
would have produced a gain of $40,000 {$100,000
FMV less D's adjusied basis of $60,000), so there is
no loss under section 163 from this property. C's ba-
$is in the building as of I'"s date of death is $60,000,
plus any amount of the General Basis Incrcase allo-
cuted 10 this property.

Examiple 11, Assuime the same facts as in Ex-
ample 10, except thal the suspended passive activity
losses pllocable o the building are $200,000 in-
stend of $50,000. Punsuant to section 469{()(6), the
§200,000 in suspended passive activity losses are
added to D's basis of $10,000 resuiting in an adjusted
basis of $210,000. Under section 1022{a}{(2), C’s
basis in the building is $100,000 (the lesser of D's
adjusted basis in the building ($210,000) and the
building’s FMV on the date of death {$100,000)).
Thus, C's basis in the building reflects $90,000 of
the section 469 suspended losses. [f the property
had been s0id at FMY immedietely before D's death,
a section 165 losx of $H10.000 would have been
allowsble (FMV of $100,000 minus $210,000 of D's
adjusted basis), This $110,000 constitutes the section
165 logs that may be included in the General Basis
Increase.

(3) Recognition of Gain on Satisfac-
lion of Pecuniary Bequest with Appreci-
ated Property, Section 1040, as applica-
ble to the estates of decedents who died in
2010 and whose executors make the Sec-
tion 1022 Election, provides that, if an ex-
ecutor distributes appreciated property to
satisfy a pecuniary bequest, the estate must
rccognize gain 1o the extent the FMV of
the distributed property on the date of dis-
tribution excecds its FMV on the date of
the decedent’s death, The basis of that
property in the hands of the recipient then
equals the sum of the basis of that prop-
erty immediately before the distribution
and the amount of gain recognized by the
estate.

Section 1040 further provides that the
same rule will apply to distributions of ap-
preciated trust properly made in satisfac-
tion of trust provisions that are the equiv-
alent of a pecuniary bequest, but only to
the extent so provided in regulations. This
safe harbor will apply this rule to quali-
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fied revocable trusts as defined in section
645(b)(1}, as well as to trusts that would
have been included in the decedent’s gross
estate for federal estate tax purposes under
section 2036, 2037, or 2038 had the dece-
dent’s executor not made the Section 1022
Election.

The provisions of section 1040, how-
ever, do not apply to the distribution of
property that constitutes the right to re-
ceive an item of TRD in satisfaction of a
pecuniary bequest.

(6) Sale or Exchange Treatment of
Transfers to Nonresident Aliens. Section
684, enacted in 1997, generally provides
that any transfer of property by a United
States person 10 a foreign estate or trust
(except to the extent that a person is treated
as the owner of the trust under section
671) is treated as a salc or exchange of
such propeny, and requires the transferor
to recognize gain in the amount of any
excess of the FMV of the property at the
time of the transfer over the transferor’s
adjusted basis in the property. For trans-
fers of property occurring on the death
of a decedent whose exccotor makes the
Section 1022 Election, this provision also
applies to transfers of property by United
States persons to nonresident aliens.

The existing regulations provide an ex-
ception to the general rule of taxation un-
der section 684 in the case of a transfer of
property by reason of the death of a United
States transferor; but only if the basis of
such property in the bands of the recipi-
ent is determined under section 1014(a),
Section 1.684-3(c). If the recipient’s ba-
sis in such property is not determined un-
der section 1014(a), section 634 continues
1o apply, and the United States transferor
is treated as having transferred the prop-
ety immediately befors death and is re-
quired to recognize the built in gain in the
property transferred at that time. Section
1.684-3(g), Example 3.

For purposes of applying section 684 1o
transfers of property by reason of the death
of a United States person in 2010 whose
exceutor makes the Section 1022 Election,
the question has arisen as to whether (1)
section 684 applies prior to section 1022,
with the effect of treating the transfer as
a sale for FMV before any Basis Increase
may be allocated to the property, or (2)
whether the executor’s allocation of Ba-
sis Increase is deemed 10 increase the re-
cipient’s basis in the property before the
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amount of any unrecognized gain taxable
under section 684 is determined.

Ifthe propetty is owned by and acquired
from the decedent. the executor's alloca-
tion of Basis Increase will be deemed o
occur prior to the application of section
684. Specifically, in determining the ad-
justed basis of the property in the hands
of the decedent under section 684(a)(2),
any aflocation of Basis Increase shall be
deemed to occur prior to the computa-
tion of gain under section 684. Thus, the
amount of gain recognized under section
684 on the transfer may be reduced or even
eliminated if sufficient Basis Increase is al-
located to such property.

However, if the property transferred is
not owned by the decedent at death, then
no Basis Increase may be allocated to the
property, and the decedent will be requireqd
1o recognize all of the unrealized gain in
the property transferred to the foreign es-
tate or trust or to the nonresident alien as
provided in section 684,

The provisions of this section 4.06(6)
are illustrated by the following examples:

Exampie 12, D, a United States citizen, soquired
stock in 1984 for $1,000 that had a FMV of $30,000
on D's date of death in 2010. D baequeathed the stock
to D's brother (N), a nonnesident alien. The executor
of IVs estate mede the Section 1022 Election, and,
therefore, may allocate General Basis Increuse of up
lo 29,000 o this stock. Such an allocation of basis
will be deemed (0 have oucurred prior to the deemed
sale under section 684. Accordingly, if the execu-
tor allocates $29,000 of General Basis Increase to the
stock, then D will recogaize zero gain on D's final
Form 1040 under section 634 on the beguest of the
stock o N.

Example {3, D, « United States citizen, acquired
real property located in the United States io 1984 for
$1,000,000 that had a FMVY of $10.000,000 on D's
date of death in 2010, D's executor made the Section
1022 Election. D's will devised the real propeny to
D¥'s brother {N), a nonresident alien. Assuming that
the General Basiz Increase availuble to the executor
of D's estute for allecation is §1,300,000, the cxecn-
tor may wlocate up Lo the entire amount of General
Basis Increase to this property. Such an silocation
will be deemed to have occurred prive to the deetned
sale under section 684. Accordingly, if the execu-
tor allocates $1,300,000 of General Busis Increase to
this property, D witl recognize gain un D's final Form
1040 under section 684 in the amount of $7,700,000
(510,000,000 of FMVY less $2,300,000 of basis) on the
tevise of the property t N,

Example 14, In 2005, D, » Unitcd States citizen,
teansferred securitics with 8 FMV of $5.000 and an
adjusted basis of 31,000 to a foreign trust (FT). The
income from FT was payuble to Tt during D's life,
but D retained no other right to and no power over
PT. AL ali times afler the 2005 transfer through D’s
death, FT hes a United States beneficiary, D (within
the meuning of section 67%(c)), and D was treated
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a8 the ownet of FT under section 679(a). D died in
2010 and D's executor mude the Section 1022 Elec-
tion. The FMV of the assets of FT at D's death was
$30,000. Notwithstanding that D was the owner of
FT under section 679 on the date of death, becyuse
the securities were transferred by D in an inter vivos
eransfer io FT over which D retained no other right
or pawer, the sacurities were not scquired from the
decedent and section 1022 does not apply to the se-
curities in FT. Under §1.684-2(eX 1), D is treated as
having transferred the securities to FT' immediately
before D's death, and D must recognize $29,000 of
gain on D's final Form 1040 under section 684(a).
07 Testamentary Charitable Remain-
der Trusts, Section 1.664-1(a)(1(ii) pro-
vides, among other things, that a trust is
a CRT if a deduction is allowable under
section 170, 2055, 2106, or 2522 and the
trust meets the description of a charita-
ble remainder annuity tust or a charita-
ble remainder unitrust, as such terms are
described in §% 1.664-2 and 1.664-3, re-
spectively. A testamentary CRT that other-
wise qualifies as a CRT under section 664
and the regulations thereunder, but fails to
meet the requirement that a deduction is al-
lowable under section 2055 solely because
the decedent’s executor makes a Section
1022 Election thus making section 2055
inapplicable to the decedent's estate, will
qualify as a CRT under section 664.

SECTION 5, AREAS NOT COVERED
BY THIS REVENUE PROCEDURE

This Revenue Procedure does not ad-
dress the manner in which the executor
of the estate of a decedent who died in
2010 makes the Section 1022 Election,
For information on making that election,
the deadline for making that election and
related procedures, and on allocating the
decedent’s GST exemption to transfers oc-
curring at a death occurring in 2010, see

" Notice 2011-66.

SECTION 6. EFFECTIVE DATE

This revenue procedure is effective Au-
gust 29, 2011, the date this revenue proce-
dure was published in the Internal Revenue
Bulletin. However, taxpayers may apply
the safe harbor in this revenue procedure
for prior periods.

SECTION 7. PAPERWORK
REDUCTION ACT

The collection of information contained
in this revenue procedure has been submit-
ted to the Office of Management and Bud-

August 29, 2011
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get (OMB) in accordance with the Paper-
work Reduction Act (44 U.8.C. 3507) and
OMB approval is pending. An agency may
not conduct or sponsor, and a petson is not
required to respond to, a collection of in-
formation uniess the collection of informa-
tion displays a valid contro! number.

The collection of information require-
ment in this revenue procedure is in section
4.02(3) and section 4.04(1) of this revenue
procedure. The collection of information
in section 4.02(3) relates to certain doc-
uments the executor is required to attach
Lo the Form 8939 if the executor allocates
Spousal Property Basis Increase to prop-
erty that is sold prior to its distribution to
the sutviving spouse,

The collection of information in sec-
tion 4.04(1) relates to the requirement that

August 29, 2011

the executor obtain and attach to the Fortn
8939 the FMV appraisal of certain prop-
erty acquired from the decedent. ‘This col-
Jection of information is necessary for the
proper performance of the function of the
IRS in the collection of the income tax
when the property is later sold by the recip-
ient or other holder of the propesty, In ad-
dition, this collection is necessary to com-
ply with the requirements of section 6018,

We estimate that 7,000 executors of es-
tates of decedents who died in 2010 will
make the Section 1022 Election and thus
will be required to file Form 8939, and that
it will take approximately 8 hours to pre-
pare the documentation. The total report-
ing burden is estimated to be 56,000 hours.

Books or records relating to collections
of information must be retained as Jong
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as their contents may become material in
the administration of any internal revenue
law. Generally, tax returns and tax return
information are confidential, as required
by section 6103,

SECTION 8. DRAFTING
INFORMATION

The principal authors of this rev-
enue procedure are Lawra Urich Daly,
Theresa Melchiorre, and Mayer Samuels
of the Office of Associate Chief Counsel
{Passthroughs & Special Industries). For
further information regarding this rev-
enue procedure, contact Laura Urich Daly,
Theresa Melchiorre, or Mayer Samuels at
(202) 622-3090 {not a toll-free call).

2011-35 LR.B.
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Due Dates for Filing Form 706,
Form 706-NA, or Form 8939,
Extension of Time to Pay
Estate Tax, and Penalty Relief
for Recipients of Property
Acquired from Decedents who
Died in 2010

Notice 2011-76
PURPOSE

This notice provides the executor of an
estate of a decedent who died in 2010 (Ex-
ecutor of a 2010 Estate) who timely files
a Form 4768, Application for Extension of
Time To File a Return and/or Pay U.S. Es-
tate (and Generation-Skipping Transfer)
Tuxes, an automatic exlension of time to
file an estate tax return and 1o pay the es-
tate tax due. Furthermore, this notice re-
vises the due date of Form 8939, Alleca-
tion of Increase in Basis for Property Ac-
quired From a Decedent. Tt also provides
penaity relief to certain persons who ac-
quired property, the basis of which is de-
termined under section 1022, and disposed
of such property during 2010. This notice
applies to each Exccutor of a 2010 Estate
and to recipients of property acquired from
decedents who died in 2010.

BACKGROUND

In General

Section 501 of the Economic Growth
and Tax Relief Reconciliation Act of 2001,
PL. 107-16 (115 Stat. 69) (EGTRRA),
repealed the estate tax for the estates of
decedents who died in 2010 (2010 Dece-
dents). EGTRRA also repealed section
1014 and replaced it with section 1022,
Section 1014 generally provides that the
recipient’s basis in property passing from
a decedent is the fair market value (FMV)
of the property on the decedent’s date of
death. Section 1022 generally provides
that the recipicnt’s basis in property ac-
quired from a decedent is the lesser of the
decedent’s adjusted basis in the property
and the FMV of the property on the dece-
dent’s date of death,

Section 301(a) of the Tax Relief,
Unemployment Insurance Reauthoriza-
tion, and Job Creation Act of 2010, PL.
111-312 (124 Stat. 3296) {TRUIRICA),

October 3, 2011

repealed section 501 of EGTRRA and
section 1022. The repeal of EGTRRA
retroactively reinstated the estate tax
for 2010 Decedents and also reinstated
section 1014, TRUIRJICA also increased
the applicable exclusion amount to
$5,000,000 for 2010 Decedents. Section
301(c) of TRUIRICA, however, allows
the Executor of a 2010 Estate to elect
not to have the estate tax provisions and
section 1014 apply, but rather, to have the
provisions of section 1022 apply (Section
1022 Election). - With the election, the
estate will pay no estate tax and in most
cases the basis of the property acquired
from the decedent wiil be determined
under section 1022,  In addition, the
executor may allocate additionat basis to
certain property. See Rev. Proc, 201141,
2011-35LR.B. 188,

Filing and Payment Dates

Under section 301(d) of TRUIRICA,
the due date for (iling an estate tax return
and for paying the estate tax for an estate
of a decedent who died after December 31,
2009, and before Deccmber 17, 2010,
is no eariier than September 17, 2011,
The due datc, therefore, for estates of
decedents who died on or after January 1,
2010, and on or before December 16,
2010, is September 19, 2011, because
September 17, 2011, falls on a Saturday.
Under section 6075(a), the due date for
filing an estate tax return for a decedent
who died after December 16, 2010, is nine
months afier the date of the decedent's
death. Section 6151 provides that, when a
tax return is required, the person required
to make such return shall pay such tax
at the time and place fixed for filing the
return {determined without regard lo any
extension of time for filing the return).

Section 542 of EGTRRA provides that
the rcturn required under former section
6018 (Form 8939, which is filed to make a
Section 1022 Election, to raport the infor-
mation required under section 6018, and
to allocate additional basis under section
1022} shall be filed with the decedent’s fi-
nal income tax return (for example: Form
1040, United States Individual Income Tax
Return, or Form 104G-NR, Unired States
Nonresident Alien Income Tax Return)
or by such later date specified in regula-
tions prescribed by the Secretary, Notice
2011-66, 2011-35 LR.B. 184, which the
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Treasury Department and IRS intend 1o
confirm in regulations, provides that Form
8939 is due on or before November 15,
2011,

Section 6081 provides that the Secre-
tary may grant a reasonable exiension of
time for filing any return and that, except
in the case of taxpayers who are abroad,
no such extension may be for more than
six months. In addition, section 6161(a)
provides that the Secretary may extend the
time for payment of the amount of the tax
shown, or required to be shown, on any re-
turn for a reasonable period from the date
fixed for payment thereof,

GUIDANCE
Forms 706 and 706-NA

Because of the date Congress en-
acted TRUIRICA and the length of time
required to implement the legislative
changes and to issue the Form 8939 with
related instructions, the Executor of a 2010
Estate may not have sufficient time to
make an informed decision as to whether
or not to make a Section 1022 Election and
to complete the required filings. There-
fore, the Treasury Department and IRS
believe it is reasonable to grant the estates
of 2010 Decedents an automatic extension
of time to file the estatc tax return and an
extension of time lo pay the cstate tax,
Accordingly, the Treasury Department and
IRS grant the Executor of a 2010 Estate
who files & Form 4768 by the due date
for filing Form 706, United States Estate
{and Generation-Skipping Transfer) Tax
Rerurn, or Form 706-NA, United States
Estate (and Generation-Skipping Trans-
fer) Tax Return Estate of Nonresident not
a Citizen of the United States, both an
dutomatic six-month extension of time to
file Form 706 or Form 706-NA pursuant
to section 6081, and a six-month exten-
sion of time to pay the estate tax. The
Executor of a 2010 Estate is not required
to substantiate on the Form 4768 the rea-
son for requesting an extension of time for
payment of the estate tax 1o receive the
six-month extension of time to pay the es-
late tax due. However, interest will accrue
on the estate tax liability from the due date
of the return, excluding extensions. See
LR.C. § 6601,

Except in the case of an executor
abroad, under section 6081, the Treasury
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Department and IRS cannot grant addi-
tional extensions of time to file Form 706
or Form 706-NA to such estates, regard-
less of whether an executor files a Form
4768 requesting an additional extension of
time to file. An executor, however, may
apply for an additional extension of time
to pay the estate tax under section 6161 if
the exccutor files a Form 4768 on or be-
fore the extended due date of the payment
of tax and provides the documentation re-
quired with such form. See LR.C. § 6161,

The IRS will not impose late filing
and late payment penalties under section
6651(a)(1) or (2) on estates of decedents
who dicd after December 31, 2009, and
before December 17, 2010, if the estate
timely files Porm 4768 and then files Form
706 or Form 706-NA and pays the estate
tax by March 19, 2012, The IRS also
will not impose late filing or late payment
penalties under section 6651(a)(1) or (2)
on estates of decedents who died after
December 16, 2010, and before January 1,
2011, if the estate timely files Form 4768
and then files Form 706 or Form 706-NA
and pays the estate tax within 15 months
afier the decedent’s date of death,

Form 8939

The duc date for filing Form 8939 is
changed from November 15, 2011, to Jan-
uary 17, 2012, Thus, a Section 1022 Elec-

tion is timely if made on a Form 8939 filed

by {(and may be amended or revoked on or
before) January 17, 2012. The Treasury
Department and IRS will not grant any fur-
ther extension of time to file Form 8939,
to make the Section 1022 Election, or to
amend or revoke the Section 1022 Elec-
tion, except as provided in sections LA, B,
or Dt or 2 of Notice 2011-66. Accord-
ingly, as contemplated in section 1.D.2 of
Notice 2011-66, an exccutor may file an
amended Form 8939 if the provisions of
§ 30£.9100-2(b) are satisfied, by July 17,
2012. ‘
Moreover, the penalty under section
6716 does not apply to the Executor of
a 2010 Estate solely because the Form
8939 is filed after November 15, 2011,
but on or before January 17, 2012, Sim-
ilarly, a penalty under section 6716 does
not apply to the Executor of a 2010 Estate
solely because a statement required to be
furnished 10 beneficiarses is provided af-
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ter December 15, 201!, but on or before
February 17, 2012,

Genermiorz-Skippfng Transfer (GST) Tux

If an executor makes a Section 1022
Election on a Form 8939 filed on or be-
tore lanuary 17, 2012, and allocates the
decedent’s available GST exemption (or
makes an election under the GST tax) on
un attached Schedule R or R~1, the alloca-
tion or election will be considered timely
and effective as of the decedent’s date of
death pursuant to section 2632, Alterna-
tively, the automatic allocation rules un-
der section 2632 will apply if the executor
timely files the Form 8939 without attach-
ing a Schedule R or R~1. If the executor
does. not make the Section 1022 Election
or if the executor timely revokes a Section
1022 Election, then the automatic alloca-
tion rules under section 2632 will apply
unless the executor timely files Form 706
or Form 706-NA with the Schedule R or
R~1 attached.

Federal Income Tax Retum for any
Individual, Estate, or Trust, Form 709,
and State Estate or Inheritance Tux

This notice does not extend the due date
for paying any income tax or for filing
any income tax return for any individual,
estate, or trust (for example, Form 1040,
Form 1040-NR, or Form 1041, United
States Income Tax Return for Estates &
Trusts). In addition, this notice does not
extend the due date for paying any gift tax
ot for filing any Form 709, United States
Gift {and Generation-Skipping Transfer)
Tax Rewurn. Finally, this notice does not
extend the time to file an estate or inhes-
itance tax retum required by any state of
the United States or to pay any estate or
inheritance tax due to such state.

Penalty Relief

Section 6651(a)(2) generally provides
thal, in the case of any failure to pay the tax
shown on any return required to be filed
under subchapter A of chapter 61 on its
due date, unless it is shown that the fail-
ure is duc to reasonable cause and not will-
ful neglect, an addition 10 tax shall apply.
In addition, section 6662(a) imposes a 20
percent penalty on any portion of an un-
derpayment of tax due io negligence, dis-
regard of rules or regulations, or a substan-
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tial understatement of income tax. Sec-
tion 6664(c) provides that no penalty under
section 6662(a) shall be imposed on any
portion of an underpayment if it is shown
that there is a reasonable cause for such
portion and that the taxpayer acted in good
faith with respect to such portion.

Revenue Procedure 2011-41 provides
a safe harbor for determining a recipient’s
basis and other pertinent information such
as the tax character and holding period
of property acquired from a 2010 Dece-
dent and whose executor makes a Section
1022 Election. However, when the re-
cipient of property acquired from a dece-
dent who disposed of such property dur-
ing 2010 files the recipient’s income tax re-
turn, the recipient may not know whether
the decedent’s executor will make the Scc-
tion 1022 Election and, if so, the amount (if
any} of Basis Increase (as defined in Rev.
Proc. 2011-41) the executor will allocate
to that property. Thercfore, the recipient
may not know the property s basis or other
pertinent information such as tax charac-
ter and holding period. When filing the re-
cipient's income tax return and computing
the income tax liability, the recipient will
have to make a good faith estimate, based
on the facts and circumstances, regarding
such information with respect to the prop-
erty acquired from the 2010 Decedent. Ac-
cordingly, to the extent that the recipieat’s
tax liability is increased, as shown on an
amended return or otherwise, by reason of
the application of section 1022 to the estate
of & 2010 Decedent, the recipient’s reason-
able cause and good faith will be presumed
and the Treasury Department and IRS will
not impose cither the section 6651(a)(2)
addition to tax for failure to pay, or the sec-
tion 6662(a) penalty. The recipient should
wrile across the top of the amended return
“IR Notice 2011-76" to alert the IRS that
the recipient meets these requirements for
reasonablée cause.

EFFECTIVE DATE

This notice is effective on
September 13, 2011. This notice applies
to each Executor of a 2010 Estate and to

persons acquiring property from a 2010
Decedent.

DRAFTING INFORMATION

The principal avthors of this nolice
are Laura Daly, Theresa Melchiorre, and

October 3, 2011
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Mayer Samuels of the Office of Associate Industries). For further information re- Thereﬁa Melchiorre, or Mayer Samuels at
Chiel Counsel (Passthroughs & Special garding this notice, contact Laura Daly, (202) 622-3090 (not a toll-free call).
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Part IV. Items of General Interest

Notice of Proposed
Rulemaking by
Cross-Reference to
Temporary Regulations

Branded Prescription Drug
Fee

REG-112805-10

AGENCY: Internal
(IRS), Treasury.

Revenue Service

ACTION: Notice of proposed rulemaking
by cross-reference to temporary regula-
tions,

SUMMARY: In this issuc of the Bulletin,
the IRS is issuing temporary regulations
(T.D. 9544) relating to the branded pre-
scription drug fee imposed by the Afford-
able Care Act (ACA). The regulations
affect persons engaged in the business
of manufacturing or importing certain
branded prescription drugs. The text of
the emporary regulations also serves as
the text of the proposed regulations,

DATES: Written and electronic comments
and requests for a public hearing must be
received by November 16, 2011,

ADDRESSES: Send submissions to:
CC:PA:LPD:PR (REG-112805-10), room
5205, Internal Revenue Service, PO Box
7604, Ben FPranklin Station, Washing-
ton, DC 20044, Submissions may be
hand-delivered to: CC:PA:LPD:PR Mon-
day through Friday between the hours of
8 am. and 4 pm. to: CC:PA:LPD:PR
(REG~112805-10), Courier’s Desk, Inter-
nal Revenue Service, 1111 Constitution
Avenue, NW, Washington, DC, or sent
clectronically via the Federal eRulemak-
ing Pomal at http:www.regulations.gov
(IRS REG-112805-10).

FOR FURTHER  INFORMATION
CONTACT: Concerming the proposed
regulations, Celia Gabrysh at (202)
622-3130; concermning submissions of
comments and request for a hearing
Richard A.Hursi@irscounsel.treas.gov,

€202) 622-7180 {not toll-free numbexs).

2011-40 I.R.B.

SUPPLEMENTARY INFORMATION:
Paperwork Reduction Act

The collections of information con-
tained in this notice of proposed rulemak-
ing has been approved by the Office of
Management and Budget in accordance
with the Paperwork Reduction Act of 1995
(44 US.C. 3507(d) and assigned control
number 1545-2209, :

Comments on the collection of infor-
mation should be sent to the Office of
Management and Budget, Awtn: Desk Of.
ficer for the Department of the Treasury,
Office of Information and Regulatory
Affairs, Washington, DC 20503, with
copies to the Internal Revenue Service,
Attm: TRS Reports Clearance Officer,
SE:W.CAR:MP.T:T:3P, Washington, DC
20224, Comments on the collection of
information should be received by Octo-
ber 17, 2011. Comments are specifically
requested concerning:

Whether the proposed collection of in-
formation is necessary for the proper per-
formance of the functions of the Tnternal
Revenue Service, including whether the
information will have practical utility;

The accuracy of the estimated burden
associated with the proposed collection of
information;

How the quality, utility, and clarity of
the information to be collected may be en.
hanced;

How the burden of complying with the
propaosed collections of information may
be minimized, including through the appli-
cation of automated collection techniques
or other forms of information technology;
and

Estimates of capital or stant-up costs of
operation, maintenance, and purchase of
service (o provide information.

The collection of information in this
proposed regulation is in §5t.7. This in-
formation is necessary to evaluate whether
an error report regarding a preliminary fee
calculation is valid and justifies an ad-
justment to the preliminary fee calcula-
tion. The likely respondents are manufac-
turers and importers of branded prescrip-
tion drugs.

Estimated total annual reporting and/or
recordkeeping burden: 1800 hours,
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Estimated annval burden per respon-
dent/recordkeeper: 40 hours.

Estimated number of respondents
and/or record keepers: 45

Estimated frequency of responses: An-
nually.

An agency may not conduct or sponsor,
and a person is not required w respond
to, a collection of information unless the
collection of information displays a valid
control number.

Books or records relating to a collection
of information must be retained as long
as their contenis may become material in
the administraiion of any internal revenue
law. Generally, tax returns and tax return
information are confidential, as required
by 26 U.S.C. 6103.

Background

Temporary regulations in this issue of
the Bulletin add a new part, Part 51, to sub-
chapter D, Miscellaneous Excise Taxes.
Part 51 provides guidance on the annual
fee imposed on covered entities engaged
in the business of manufacturing or im-
porting branded prescription drugs by sec-
tion 9008 of the ACA. The text of those
regulations also serves as the text of these
proposed regulations. The preamble to
the temporary regulations explains the new
part.

Special Analyses

It has been determined that this notice
of proposed rulemaking is not a significant
regulatory action as defined in Bxecutive
Order 12866, as supplemented by Execu-
tive Order 13563, Therefore, a regulatory
flexibility assessment is not required. It
also has been determined that section
553(b) of the Administrative Procedure
Act (5 U.S.C. chapter 5) does not apply
to these regulations. 1t is hereby certified
that the collection of information in these
regulations will not have a significant eco-
nomic impact on a substantial number of
small entities. This certification is based
on the fact that these regulations primarily
affect targe corporations. Thus, Treasury
Department and the IRS do not expect
a substantial number of small entities
to be effected. Therefore, a Regulatory
Flexibility Analysis under the Regulatory

October 3, 2011
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