Basic Principles of Cross-Examination

Gianfranco A. Pietrafesa

Cross-examination has been called the
greatest legal engine ever invented for
the discovery of the truth.! This ar-
ticle discusses the purposes of, and
provides guidelines to be used on,
cross-examination.

Purposes of Cross-Examination

The first decision to make is whether
you should cross-examine a witness.
In order to make that decision, you
must know what you want to accom-
plish by the cross-examination. Profes-
sors Steven Lubet and Thomas Mauet,
in their manuals on trial practice, sug-
gest a number of factors that should
be considered in making that deci-
sion.2 They are summarized as fol-
lows:
1. Did the witness hurt your case
by the testimony given on direct
examination? If so, can cross-exami-
nation be used to minimize or re-
pair the damage?
2. Can the cross-examination help
your case?
3. Can the cross-examination hurt
your adversary’s case?
4. Do you need the witness to es-
tablish an evidentiary foundation
to admit a document or other ex-
hibit in evidence?

5. Can you discredit the testimony
given on direct examination? In
other words, can you demonstrate
inconsistencies in the testimony
given on direct examination? Can
you demonstrate that the testi-
mony given on direct examination
conflicts with the testimony of
other witnesses?
6. Can you discredit the witness?
For example, can you show that the
witness is biased? Prejudiced in fa-
vor of your adversary and/or against
your client? Has a motive to lie? Is
personally, financially, or otherwise
interested in the outcome of the
litigation? Was not in a position to
see or hear the event that he/she
testified about on direct examina-
tion?
7. Can the cross-examination be
used to enhance or destroy the
credibility of other witnesses?
8. Is the witness so important that
you should undertake some sort of
cross-examination to fulfill the ex-
pectations of the jury?
Unless the answer to one or more of
these questions is “yes,” you would be
well-advised not to cross-examine the
witness. Indeed, the jury may be im-
pressed if you choose not to cross-ex-

amine a witness. The jury may even
understand that you have no ques-
tions for the witness because the testi-
mony given on direct examination was
not important.

Guidelines for the Cross-

Examination

Once you decide to cross-examine a
witness, be forewarned that you will
almost always be venturing into dan-
gerous territory. The reason is that the
witness is usually adverse or hostile to
your client’s position. Therefore, you
must control the witness on cross-ex-
amination. This can be accomplished
by following certain guidelines during
the cross-examination.

A number of years ago, the late Irv-
ing Younger developed his “Ten Com-
mandments of Cross-Examination:”

1. Be brief.

2. Short questions, plain words.

3. Ask only leading questions.

4. Never ask a question to which

you do not already know the an-

Swer.

5. Listen to the answer.

6. Do not quarrel with the witness.

7. Do not permit the witness to ex-

plain.
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8. Do not ask the witness to repeat
the testimony he gave on direct ex-
amination.

9. Avoid one question too many.

10. Save the explanation for sum-

mation.®
Today, some prominent trial lawyers
disagree with many of Younger’s Ten
Commandments. For example, in his
book Examining Witnesses, Michael
E. Tigar writes that “good sense and
good tactics” will result in every one
of Younger’s rules being violated at
one time or another.* Likewise, in his
book The Trial Lawyer, David Berg
writes that he believes that Younger’s
rules were intended for beginning
trial lawyers.> Berg suggests that
many of the rules need to be broken
to develop a powerful cross-examina-
tion.®

Other prominent trial lawyers have
developed their own rules. In their
book Cross-Examination: Science and
Techniques 2d, Larry S. Pozner and
Roger J. Dodd advocate three rules for
cross-examination. Use leading ques-
tions only, elicit one new fact per
question, and break down the cross-
examination so that each section has a
specific goal.”

However, all authorities on trial
practice agree that a trial lawyer needs
to control a witness on
cross-examination. For example, Tigar
astutely notes that the witness has al-
ready hurt you on direct examination
and, if given the opportunity, will
probably hurt you again on
cross-examination. Therefore, a wit-
ness needs to be controlled on cross-
examination so he/she will not hurt
you again.?

The following guidelines can be
used to control a witness on
cross-examination:®

1. Do not ask a question unless you
are reasonably certain that you al-
ready know the answer. Cross-ex-
amination is not the time to
discover new facts. It is not the
time to be curious. Remember, cu-
riosity Killed the cat. It may like-
wise Kkill your case.

2. Treat the witness fairly. You
should not be hostile, especially if
you want to gain concessions from
the witness, including that he/she
may have been mistaken in his/her
testimony on direct examination.
3. Use leading questions. A leading
question suggests the answer,
which is usually “yes” or “no.”

4. Unless you have incredible intes-
tinal fortitude, never ask open-
ended questions, such as those that
ask “how” or “why” or that allow
the witness to explain anything on
cross-examination. These types of
questions can lead to disaster.

5. Listen to the answers. Do not
mechanically ask one question after
another without listening to the
witness’ answers. The answers may
contain favorable testimony. If so,
you may have accomplished your
task and you should consider end-
ing your cross-examination. On the
other hand, if you do not listen to
the answers you may not hear dam-
aging testimony that should be ad-
dressed.

6. Do not allow the witness to re-
peat (and therefore reinforce in the
minds of the jury) the testimony
given on direct examination. There
iS no reason to ask a question that
allows the witness to repeat his tes-
timony. The odds are very small
that the witness will testify differ-
ently on cross-examination. You
know the testimony given on direct

examination, the witness knows the
testimony, the jury knows the testi-
mony. So just dive into your cross-
examination.

7. Keep your questions short and
in plain English. Your goal is to
obtain one fact with each question.
Ideally, each question should be
posed as a declaratory statement of
a single fact calling for affirmation
by the witness. This will make the
cross-examination much more man-
ageable for you, prevent objections
from your adversary (for example,
that you are asking compound
questions), and allow the jury to
easily follow and understand your
cross-examination.

8. Ask the important questions at
the beginning and end of your
cross-examination. People, includ-
ing jurors, remember best what
they hear first and last. Conclude
your cross-examination on a high
note—your strongest point.

9. Your cross-examination should
be brief. Remember, you are trying
to “score points” to be used in your
closing argument. In a lengthy
cross-examination, your strongest
points will be lost and the less sig-
nificant points will be forgotten by
the jury.

10. Control the witness. The best
way to control the witness is to ask
simple and clear questions. By do-
ing so, you will not give the witness
an opportunity to give harmful tes-
timony. If your question calls for a
“yes” or “no” answer and the wit-
ness provides additional testimony
that is harmful to your case, you
should ask the court to strike the
testimony as being unresponsive to
your question. Although you can-
not “unring a bell,” the jury even-
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tually will understand that the wit-
ness’ conduct is improper. If the
witness answers a question other
than the one you asked, ask it
again, and yet again if necessary.
11. Do not ask one question too
many. Remember the purpose of
cross-examination—you are trying
to obtain favorable testimony so it
can be used in your closing argu-
ment. You need not ask the ulti-
mate question that will drive your
point home to the jury. Instead,
your cross-examination should only
suggest the point to the jury. Your
closing argument will drive the
point home.

The use of these guidelines will al-
low you to control the
cross-examination. By being in con-
trol, you will be in a better position
to obtain the testimony to fulfill
the purposes of your cross-examina-
tion.

Conclusion

You must have a purpose to cross-ex-
amine a witness, and you must always
control a witness on cross-examina-
tion. With a purpose and with control
of a witness, you will be in a position
to conduct an effective cross-examina-
tion
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