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Media Law – Need for a regulatory regime in India
Aarya Paranjape*
Nikhil B Gangai**
Introduction
Communication is the medium which we utilize to exchange, and perceive
information by varied methods, and media plays the irreplaceable role of
dissemination and storing of that expedient information for prospective use.
‗Media‘ is the technical term for the layman‘s term – ‗press‘ symbolizing
print media and similar electronic devices‘ media associated with it,
including newspapers, magazines, radio and television which have broadly
extended to contemporary sources like Internet, also known as New Media.
Internet has proved to be an efficient source of information. It has entered
cell phones creating applications like WhatsApp

and

YouTube for

productive use all around the world. The market of smart phones has
witnessed a boom in the past years.1 The media, also been prestigiously
noted as ―The fourth Estate‖2 acts as a sentinel, stretches its arms towards
the underlying truth and active disseminator of information for society.
Moreover it is known to promote the views of society at large actively
promotes a forum for opinions on various social and political issues. On the
whole, media acts as a benchmark for any impending idea, gathers opinion
and sets trends which gradually become part of social behaviour. The right
of the people to be informed of a broad spectrum of facts, views and
opinions is brought into execution with media law.

Media law includes an area of law which ranges from its various
sources like TV, film, music, publishing, advertising, internet & new media,
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**Student, Symbiosis Law School Hyderabad
https://theoverspill.wordpress.com/2015/02/09/android-oem-pro fitability-and-the-mostsurprising-number-from-q4s-smartphone-market/
2
http://journalismethics.info/media_law/history_of_free_press.htm
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etc. and covers varied legal fields, covering but not restricted to finance,
corporate, intellectual property and privacy legislations.

History of Media Law in India

The Acta diurna of the Roman Empire is often compared by European
thinkers to be closely distinguishing the contemporary newspaper. Rock
edicts were used in plenty for concrete and exact dissemination of
information among village folk, in various kingdoms, at around the reign of
Ashoka (274-236 B.C.). This broadly represents the present day news,
broadcasted on television and in newspapers. However strangely there is
least mention of any restrictions made on such carvings and edicts
signifying such important regulations formulated by the king himself. Spies,
messengers and reporters are mentioned in the Arthashastra several times,
with deterrence of punishment for spreading of false rumours. Overall,
history has had a giant role in shaping of the current state of media
worldwide, with respect to nature and information. Babur, in order to
declare an order that a special tax will be levied on Muslim citizens if he
won the war, started the use of the word ―Akhbaar‖, which meant
‗something in daily use‘. There is mention of one old newspaper by
Muntakhals-ul-Lalab, of the later Mughal Times which is pre-typographic in
nature. Aurangzeb, a Mughal ruler received thousands of copies of the
newspaper from Colonel Todd. Todd was rumoured to have been publishing
fake information in the newspaper, which was eight inches by 4 and a half
inches. They were written by hand and hence the inference is, that they had
a personal touch, however there was no regulation. The newspaper held the
power to the extent of mentioning the king‘s personal details, and was
distributed free of cost.
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The printing press was brought to India by accident, in 1556 after a
request by Emperor of Abyssinia. Although the king of Portugal dispatched
the press from Goa, the press never reached Portugal. The carrier of the
press was going to Abyssinia halted en-route Goa, and he died on 22nd
December 1562, due to health reasons.

Therefore, the press he had brought with him instead of doing missionary
work in Abyssinia, started printing for Goa. The advent of regulation of
press in India was by the East India Company, as late as after the Battle of
Plassey, in 1757. Several British Officers attempted to start newspapers, but
failed miserably because of strict regulation.

When newspapers throughout Asia were being publicized by merely
Europeans expulsion of the editor (printer) had been highest penalty. This
Supreme Court regarding Judicature upheld this kind of extremist power.
Every foreign citizen had to get a permit intended for his residence from the
areas regarding the territories of the Company, if anyone incurred the actual
displeasure of the officials by simply writing or even publishing that has not
been palatable to them, the actual permit would be seized. The origin of the
idea seems to have come from the growing importance of the Fourth Estate
in England, where the British were taking efforts to start newspapers
representing missionaries throughout Asia. They secured victory in abolition
of pre-censorship by 1818 when Lord Hastings gave his consent to start the
first journal, Samachar Darpan in India.

It contained Bengali and English

columns, by which one can infer that the British started giving a chance to
Indians for representation. With an incident where a Governor General
owned a printing press, an order was passed by the East India Company
‗that no officer of the Company would be allowed to own a press‘. The
Metcalfe Act further implied that the location and details of any owner of a
printing press were to be given to the East India Company. Regulations on
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obscenity and defamation were only started after the Indian Penal Code
came into existence, which then lacked much enforceability, in initial times.

Registration of books was one more very important part of the history of
media, i.e. the enactment of the Registration of Books Act (25 of 1867). The
Act has undergone numerous amendments, was concerned with regulation
of the printing presses and periodicals containing news. There were
regulations and procedures on the delivery, selling and publishing of content
in books. The Indian Penal Code was amended due to the Wahabi
Conspiracy of 1869, which incorporated a section on sedition i.e. (124-A)
which dealt with a person who ‗excites or attempts to excite feeling of
dissatisfaction to

the government established

by British Rule‘.

This

amendment ensured that several freedom fighters were jailed as the statute
was broad. 1860s witnessed a line-up of English Newspapers like ‗The
Hindu‘, ‗The Times of India‘, and ‗The Statesman‘. Meanwhile, several
attempts to regulate press content were being made by the East India
Company, as such unification and clarity on social and political issues was
going in contrast to their ‗divide and rule‘ strategy. Therefore legislations
like Vernacular Press Act and Gagging Act were passed in order to regulate
print media.

Importance of Media Law in India
“There is today a feeling that in view of the extensive use of television
and cable services, the whole pattern of publication of news has
changed and several such publications are likely to have prejudicial
impact on the suspects accused, witness and even judges and in general,
on the administration of justice.”
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Justice M Jagannadha Rao3
Article 19(1)(a) of the Indian Constitution guarantees the Right to Freedom
of Speech and Expression to its citizens. The exchange of ideas freely in a
country is very essential for good governance. Media, acts as the extraparliamentary opposition to strengthen the democracy in India. Media, acts
as one of the keepers of democracy by making sure that democracy prevails
over all other aspects in the country. However, with all these developments,
media and its powers have been a point of concern. Media bias, sensational
and objective reporting of events, controversial and prejudicial reportings
which tend to influence the public opinion and authoritative opinions are
issues that require monitoring.

The Law commission of India has descriptively discussed the issues related
to Media Laws and have also given recommendations on the same in its
consultation paper.4 Media Laws to regulate news and publications that
influence mass media are a requisite for many reasons the primary ones
being,

Opinion Polls:
India, being a democratic country, a lot of India‘s politics is based on
Opinion Polls. The right to free speech is a very important and powerful tool
to ensure the safety of the democratic system in India. But, when the media
starts telling the voter who the winner will be and by how many seats, it
hinders the connection that the candidate tries to have with the voter. When
the media airs the opinion poll, it implies that the media has already taken
3

J. M. Jagannadha Rao was the Chairman of the 17th Law Commission of India. In the
200th report of the law commission, he dealt with, ―Trial by Media: Free Speech vs. Fair
Trial Under Criminal Procedure (Amendments to the Contempt of Court Act, 1971)‖. In
this report, he advocated for the formulation of a consolidated media law in India.
4
The paper is available on the Law Commission‘s Website:
http://www.lawcommissionofindia.nic.in/views/Consultation%20paper%20on%20med ia%
20law.doc
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the public‘s opinion; and this data is presented to the same public even
before they have voted. This is why some politicians are ready to pay news
houses to project that they win so that the opinion poll influences the public
opinion. This is called as ―paid news‖ and is specifically prohibited and
declared as malpractice by the Election Commission of India. The 2014 Lok
Sabha had around 700+ cases of ―paid news‖.5 In the case of Ashok
Shankarrao Chavan vs. Dr. Madhavrao Kinhalkar and Ors6, the honourable
apex court of India acknowledged that ―paid news‖ was a crime despite the
costs being incurred by the political party.
As a reason of widespread criticisms and constant competition, the
political powerhouses of the state are more deeply interested in creating
news for their personal good rather than to promote fair politics.

Trial by Media:
Freedom of press is these days considered to be concurrent to the freedom
of people as the media acts as a watchdog and also has also in various
instances acted as a platform for people‘s voice.7 However, in numerous
instances, the media has been accused of trying the accused and determining
if he is guilty or not even before the court could deliver its judgement.
Media sometimes forgets that justice follows the principle of ―innocent until
proven guilty‖ and brands the ‗accused‘, a ‗convict‘. Media at many times
forget that there exists a line of distinction between an accused and a
5

The Indian Express reported that around 787 cases of ―paid news‖ were confirmed by the
Media Certification and Monitoring Committees (MCMCs) set up by the Election
Commission of India. The web link to the e-paper:
http://indianexpress.com/article/india/india-others/paid-news-ec-issues-3100-noticesconfirms-787-cases/
6
AIR (2014) SC 3102. The case upheld the order of the Election Commission disqualifying
the appellant for a period of three years.
7
In the cases of State vs Santosh Kumar Singh (2007 CriLJ 964) commonly known as the
―Priyadarshini Mattoo case‖, Sidhartha Vashisht and Manu Sharma vs State (2001 CriLJ
2404) commonly known as ―Jessica Lal case‖, State vs Vikas Yadav and anr. (Manupatra
citation - MANU/DE/1673/2009) commonly known as Nitish Natara Muder Case, the
media played a commendable role in getting justice for the victims.
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convict. Publications which tend to interfere with the administration of
justice amount to contempt of court.8 In the case of A.K.Gopalan vs
Noordeen9, the Supreme Court affirmed that even if the publication was
made after arrest, it would amount to contempt of court if the publication
was prejudicial to the suspect or the accused. The Supreme Court and the
House of Lords also accept that such prejudicial publications may affect
judges subconsciously leading to erroneous and biased judgements.10 Most
importantly, as the British Irish Watch quoted,
―If the media repeatedly accuses people of crimes without producing any
evidence against them, they create such certainty of their guilt in the minds
of the public that, if these persons are even actually charged and tried, they
have no hope of obtaining a fair trial. When such trials collapse, the victims
of the crime are left without redress. Equally, defendants may be acquitted
but they have lost their good name.‖ 11

Obscenity and Film Censorship:
The Indian Film Industry is one of the richest in the world with an estimated
worth of 138 billion rupees in 2014.12 India has the Central Board of Film
Certification (CBIF)13 which is tasked with censoring indecent scenes in a
film and also classifying them into U, A or PA. Though the rules governing
the films are old and orthodox, they are still followed. They haven‘t been
revamped since its inception except for some minor changes. The Censor

8

Sec 2 and Sec 3 of the Contempt to Courts Act of 1971 have been interpreted by the
Supreme Court as the statement stated.
9
1969 (2) SCC 734
10
It has been pointed out in the Chapter III of the Report of the Law Commission of India
(May 2014).
11
Represented to the UN Rapporteur in, ‗The Blanket‘, Journal of Protest and Dissent,
November 2000.
12
A statistical survey conducted by Statista:
http://www.statista.com/statistics/235837/value-of-the-film-industry-in-india/
13
Hereinafter referred to as ‗Censor Board‘.
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Board has been given the power to censor a film, cancel its release or order
for some scenes to be cut from it depending on the subject of the scene in
the motion picture film. Though this power under the Cinematograph Act of
1952 is almost absolute; in the case of K. A. Abbas vs Union of India14, the
honourable Supreme Court of India in its judgement clarified that the
Censor Board‘s power was not absolute and was subject to reasonable
restrictions. It also clarified in the same judgement that it is not the
depiction of rape, leprosy, sexual immorality that should attract the censor‘s
scissors but how the theme is handled by the producer.15
The word ‗obscene‘ hasn‘t been defined in the Indian Cinematograph Act of
1952 and neither has it been directly defined in any of the contemporary
legislations with regard to motion picture films; but, sub-section 1 of
Section 292 of the Indian Penal Code16 defines ‗obscenity‘ with regard to
book, pamphlet, paper, writing, drawing, painting, representation figure. It
can be interpreted to be inclusive of motion picture films as during the
formulation of the Indian Penal Code, motion picture films were not in
vogue and the legislative opinion was that there would be no need for a law
to regulate it. But, if this definition was to be interpreted to include the
current scenario of the state, this definition would be acceptable as an
authoritative definition. The honourable apex court has also interpreted
‗obscenity‘ in the case of Ranjit D. Udeshi vs. State of Maharashtra17 as the
following:

14

AIR (1971) SC 481
Ibid, paragraph 51 of the same judgement.
16
For the purposes of sub-section (2), a book, pamphlet, paper, writing, drawing, painting,
representation, figure or any other object, shall be deemed to be obscene if it is lascivious
or appeals to the prurient interest or if its effect, or (where it comprises two or more distinct
items) the effect of any one of its items, is, if taken as a whole, such as to tend to deprave
and corrupt person, who are likely, having regard to all relevant circumstances, to read, see
or hear the matter contained or embodied in it.
17
AIR (1965) SC 881;
15
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-

That which depraves and corrupts those whose minds are open to
such immoral offences.

-

That which suggests thoughts of a most impure and libidinous
character.

-

That which is hard-core pornography.

-

That which has a substantial tendency to corrupt by arousing lustful
desires.

-

That which tends to arouse sexually impure thoughts.

-

That which passes the permissive limits judged of from our
community standards.

-

This interpretation is very similar to the definition of ‗obscenity‘
given under Section 292(1), but is still inadequate.

Suggestions
Change is inevitable. The great question of our time is whether the
change will be by consent or coercion.
-

G. Bromley Oxnam18

As rightly said by the famed American philosopher and bishop, G B
Oxnam19, change usually comes in two ways; it is either by consent or by
coercion, but it is inevitable. This consent has to be obtained unanimously
by the public through heightened public opinion or it has to be obtained by
force, physical or mental.

The change in media law is the requirement of the time and is soon to be
inevitable; weather it is heralded into existence by legislative force or by the
public pressure totally depends on the point if the government and the
public will ever come to a consensus-ad-idem.

18

Garfield Bromley Oxnam was a social reformer and American Bishop. He fought
furiously for racial inclusion in all fields and immigrant worker rights. He also found the
School of International Service (SIS) at American University.
19
ibid
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India, being a developing country, is still developing; especially in the
lexical matters of the state. A Media Law, is a law that it requires to secure
its network of flow of information and to uphold the principle of suprema
lex est and to ensure justice to all of Indian citizens. This law, like the rest of
the novel legislations being brought into vogue day by day, will help us get
an inch closer to the idea of a perfect state.

Secondly, there seems to be an overlapping and ambiguity in the definition
of the term ‗obscenity‘. While it is inevitable that clashes of art and cinema
with open and unlimited expression will occur, if audiences are controlled
sufficiently, then there will be no negative influence occurring on any
individual, especially minors. The very criteria of adult content needs to be
reconsidered, as the internet gives out plenty of information and minors are
today, well informed about most acts which in the previous generation were
known to be tabooed.
Conclusion
The current legislations governing the media and the flow of information
through mass media in India are scattered across the whole ‗playing field‘ of
law and is not at all consolidated.20 This will create a problem not only for
the media and entertainment houses to function but will also pose a problem
to the existing laws as different laws with individual existence will clash
causing unnecessary legal problems. To avoid this, we need the legislators
to draft a consolidated, extensive media law which will regulate all the
aspects

of

mass

media

communication

and

overlapping

parts

telecommunication.

20

Media is currently governed by the regulations of three main bodies, i.e., Press Council
of India (PCI), the Telecom Regulatory Authority of India (TRAI) and the Ministry of
Information and Broadcasting.

of
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Moreover, the culture and India in present-day has adopted western
influence. There needs to be a more liberal and broad minded mind set,
shedding

the

shield

of

conservative

ideology.
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Women in the Board of Directors
Akhilesh Kumar*
A director1 is an officer of a company who is a member of the board of
directors. The role of the director as part of the collective board is to
promote the success of the company by leading and directing its affairs. A
director ensures that the necessary financial and human resources2 are in
place for the company to meet its objectives and review management
performance. The role also requires a special understanding of the
company‘s values and standards and an appreciation for the obligations a
company has to its shareholders and customers3 . An attempt to briefly
define the role of the director reflects some of the challenges faced by
companies in selection policy will recruit from the widest pool of talent. By
failing to utilize4 the skills and talents of the entire workforce they believe
that the economy will lose out as it will be operating below its productive
potential. Women are still noticeable by their absence in the board rooms.
Companies such as Scottish power and British airways have shown the most
dedication in achieving an equal representation with nearly 30% of their
board female.
Europe continues to be a leader on this issue. In the past year we saw
tangible progress as well as continued debate about the best approaches for
promoting greater representation of women on corporate boards. 2014
showed the highest year on year change recorded to date in the average no.
of women on boards of large corporations in European Union Member
State5 in part due to mandatory quotas. However several EU countries have
*Student, BA LLb Faculty of Law SRM University Haryana .
1
It means an officer of a company who is a member of board of director.
2
It includes people who makes up the workforce of an organization, business sector or
economy.
3
A person of a specified kind with whom one has to deal.
4
Make practical and effective use.
5
European Union Member State is a politico-economic union of 28 member states that are
located primarily in Europe.
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pursued strategies other than mandatory quotas to address the gap. Austria,
Denmark, Finland, the U.K. and Sweden favor legislation6 and corporate
codes that allow companies to set their own targets and policies. Recent
amendments to the UK‘s corporate governance code more explicitly
reference gender as a factor in making board appointments. The changes
also require that companies report publically on their board member
selection process diversity and gender policy as well as measurable
objective for implanting and gauging process. In Germany the debate over
fixed quotas continues within the government and no legislation addressing
gender parity is expected this year.
The U.S. and Canada continue to exhibit only marginal growth in the
percentage of woman on boards. However in the U.S. there has been
renewed attention and discourage in the public domain regarding the lack of
women in the highest echelons of corporate leadership 7 .
Janet Yellen made history in 2014 when she became the first female head of
the Federal Reserve.

She did her Bachelor of Arts/Science from Brown

University and Doctorate, Yale University. She is ranked 4th powerful
women by Forbes. But offer this woman still hold only 19% of U.S. board
seats few women sit on powerful corporate boards in hardly news.
In Australia new legislation has bolstered reporting requirement private
companies with 80 or more employees must report annually regarding
specific

gender

equality

indicators.

The

legislation includes potential

sections such as naming non complaint companies in national newspaper
and jeopardizing8 such as naming non complaint companies in national
newspaper for government contracting. In New Zealand the proposed

6

Legislation is law which has been promulgated by a legislature or other Governing Body
or the process of making it.
7
A company‘s corporate leadership is composed of the top executives who oversee its
operations and plot its strategies for the future.
8
It means to put into a situation in which there is a danger of loss, harm or failure.
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NZSX/NZDX9 listing rules regarding diversity have been enacted requiring
listed

rules regarding diversity listed rules companies to provide a

breakdown of the gender composition of their composition of their directors
and officers.
Legislative efforts to increase representation of women on boards of public
and private companies in China have begun to bear results. Since 2012 over
50 cities in mainland China have begun to bear results.
Although the majority are limited to the state owned entities. One city
particular Changji adopted a goal of 18% female board representation by
2015 and 25% by 2020 the first time a specific target for female
representation has been proposed under the 2011 legislation. Although issue
of gender equality at the board level has not yet received significant
attention in public discourse in India thus for the Indian government is
taking initiative to address the disparity. The lower house of the Indian
parliament recently passed a bill that is expected to become law, which
would require a certain class of companies to have at least one woman
director.
We continue to see countries implementing legislative measures including
quotas, voluntary targets and reporting requirements. In a number of
countries corporate governance codes and stock exchange visiting rules
require disclosure and recommend gender diversity as a selection criterion
for directors.
In November 2012 the European union revitalized 10 the debate on quotas by
proposing a temporary mandatory quota with the goal of attaining 40%
representation of under presented sex in non-executive board member
positions in listed companies by 2020. European Union Directive also
included a flexi quota provision which provides voluntary implementation
9

It is designed to expand and grow the existing debt facilities by offering a range of
corporate and government bonds and fixed income securities.
10
Imbue with new life.
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by

listed

companies

of

self-regulatory

targets

for

more

equitable

representation of both genders for executive board member positions and
annual reporting of the progress made in achieving the target.
Companies listed on the Indian stock markets have raced to enlist at least
one woman director on their boards as directed by SEBI11 . Some of them
hair welcomed this move to help women have led some of the glass.
Although women have led some of the largest Indian companies and
transnational corporations, their numbers are markedly disproportionate to
the no. of women graduating from top professional colleges juxtapose this
with various studies showing that women are assessed less positively than
identically

qualified

men

when

applying

for

leadership

roles.

The

explanation lies in social prejudices and in top decision making bodies often
being closed door clubs. Mandatory quotas for women on listed company‘s
boards are dreadful proposition. The women appointed through quotas
wouldn‘t have the respect of their cohort. Quotas also fail to address the root
causes of inequality, especially in India where the lack of gender 12 diversity
in boardrooms is part of a larger social problem which will hardly be
resolved by indiscriminate hosting of some women up the corporate
hierarchy13 .
Talk about gender diversity in Indian officers not that one doubts the
intentions of India Inc. but given that this is a subject that is a subject that
has been discussed at length and worked upon for a few decades new one
would expect significant progress in this report released by catalyst, a nonprofit
Organization that works for gender diversity at workplaces only 30% of all
economically active individuals in India is women. Equally working is the
11

Securities and Exchange Board of India
The state of being male or female (typically used with reference to social and cultural
differences rather than biological ones).
13
A system in which members of an organization or society are ranked according to
relative status or authority.
12
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facts that while 29% of the junior levels employees are women word the no.
drops significantly to 9% if we look at senior level or leadership role in
India Incorporated.
But one can say that should more and more companies in India are coming
up with women friendly policies in order to reduce the gender gap in
workplaces by retaining existing women talent and employing more women
across management levels. It seems India Inc. has realized that having a
gender diverse workplace makes business sense too. It adds diverse
perspectives which lead to better decision making and creating shareholder
value.
Women employees are creative and have a more holistic approach also
thinking towards the larger good of the company and not just profitability.
Moreover there is huge customer base of women employees so having
women employees in strategic role enables better understanding of customer
needs.
Companies are increasingly focusing more on attracting, training and
retaining women talent to build a pipeline of women are attracting, training
and retaining women talent to build a pipeline of women employees for
leadership roles for instance, Boston scientific a global medics devices
manufacturing company has started NARI program to nurture women talent
and prepare them for future leadership roles.
Women are a very important talent group for any organization and giving
them a workplace environment talent group for any Organization and giving
them

a

workplace

environment

that

nurture

talent

provides

equal

opportunity has now become critical.
Flip kart rolled out its new maternity leave policy of 24 weeks plus
additional four months of flexi working hours with full pay against the
mandatory requirement of 12 weeks of maternity leave. The company is
also offering a one year carrier break without pay. The new generation of
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women has carrier aspirations and moreover they intend to be financially
independent.
Many technology MNC‘s14 in India have women as board of directors. IBM
has just appointed Vanitha Narayanan as its India head. The company has
one of the best diversity policies among offshore companies. Women as
head the India operation is not surprisingly at all. IBM global chairman
president and CEO is also a woman, Vrginia Romethy. In fact technology
MNC‘s in India are setting quite trend. A no. of them today has women as
India country heads.
SAP in India assigns a cab to pregnant employee from her seventh month
pregnancy which she can use to commute to work.
Google offers free food both snacks and meals. The pantry is full of all
kinds of snacks that employee can at any point dip their head into. Google
provides a baby bonding benefit of 13,500 to young; mothers soon offer the
child is delivered. It provides 1.5 lakhs insurance cover towards delivery.
It provides a 75000 infertility cover. In case of adoption Google bears the
entire adoption expenses against bills that include the legal charges and fee
charged by the agency.
IBM in India runs a program me to train in home care givers on nannies on
child-care. IBM has also been one of the first to push the work from home.
Companies like hp and cisco also offer similar flexibility. But in many cases
managers have to authorize such arrangement and a manager could have
their own biases and beliefs. Accenture in India has piloted an initiative
called ―Project Santulan‖15 to identify those specific rules and unbundle
them.
Germany on 6th March 2015 became the lattes and most significant country
so far to commit improving the representation of women on corporate
boards, passing a law requires some of Europe ,s biggest companies to give
14
15

Multinational Companies
It is a Gender Equality Program
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30% of supervision seats to women beginning next year fewer 20% of the
seats on corporate boards in Germany are held by women while some of the
biggest MNC‘s in the world are based here including Volkswagen, BMW
and Daimler-the maker Mercedes Benz vehicles – as well as Siemens
,Deutsche Bank, BASF, Bayer and mark. With women still logging globally
in corporate offices, on governing boards in play and many still struggling
with family work policies pressure has been growing for legislative
solutions.
Norway was the first in Europe to legislative boardroom quotas joined by
Spain, France and Iceland which all set their minimum at 40% Italy has set
quota of one third, Belgium of 30% and Netherlands a 30% nonbinding
target. Britain hasn‘t legislated boardroom quotas but voluntary effort
known as 30% club has helped to substantially increase women‘s
representation.
The group founded by Helena Morrissey a money manager has used
persuasion to help double the percentage of major British companies since
2010 to 23%.
The U.S. has also seen women‘s representation grow slightly up to 17% of
board seats without legislative mandates, though its growth has been
extremely slow.
The nation of government quotas16 for company boards has met widespread
resistance in the U.S. yet
Many American companies stop after appointing a woman or two to the
board without pushing toward a particular percentage. Sheryl Sandberg, the
Fb executive and author of ―lean in‖ are focusing toward less on board of

16

Quota is a proportional share or part that is due from or to any person or body of persons.

Legal Mirror

19

Volume 2 | Issue 1 | ISSN-2349-8463

directors and more on promoting women and adopting family friendly
policies17 companywide.
The European Union has considered measures to mandate that up to 40% of
corporate supervisory boards be made up of women. While they were not
passed the debate further attention to boardroom equality.
The representation of women in organization has become an increasingly
important topic for academics and practitioners. Despite the growing
presence of women in the workplace representation of women in corporate
governance is really low.

The present study examined the gender

composition of corporate boards as a function of organization18 size and
women on boards. This study sought to investigate if there is a link between
women directors and corporate sustainability. Using a Sample of publicly
listed forms from Australia, the results suggest some level of support that
link does not exist. Boards that have a strong complement of gender
diversity are expected to more effective monitoring of agents as well as
offer more stringent enforcement of ethical conduct, thereby minimizing
effects of subversion of shareholder19 funds that can be detrimental to their
returned. Accordingly findings confirm a positive link between women on
boards and economic growth. Because of this relationship abilities women
are boards are more likely able to engage with their needs. Companies also
face a Scotty talent pool from which to pick women for leadership roles.
While women are generally underrepresented in the workplace the demand
for gender diversity in boardrooms is a recent phenomenon. It will take time
to be met by a boarder socialization process. No Doubt promoters of several

17

These are generally adopted by the Board of or senior governance body within an
organization whereas procedures or protocols would be developed and adopted by senior
executive officers.
18
A organized group of people with a particular purpose, such as a business or government
department.
19
A shareholder is an individual or institution that legally owns a share of stock in a public
or private corporation. It may be referred to as member of a corporation.
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companies are appointing their relatives to fulfill the directive which defeats
the very purpose of fair representation.
In many countries, industry associations, business schools, and nongovernment organizations continue to advocate for and develop initiators to
increase representation of women on corporate boards. Industry groups also
continue to develop voluntary codes of conduct to promote gender diversity
on corporate boards. In addition to legislation corporate governance codes
and initiatives by the private sector there are stagiest that women globally
can implement to better position themselves as candidate for candidate
membership. Many developing countries like India are initial stages of
building that pipeline, challenging cultural & social norms as well as low
female literacy rate that create obstacles to advancement.
It has been argued that making equality compulsory could lead to
appointments made not on the merits of candidate simply to meet
employment criteria.

Companies already carry out equal opportunity

monitoring and ensure that they employ a proportionate of minority
candidates to meet specific legislative requirements. Such employment
policy may not be best practice in selecting the right people for job.
Further an important reason why women decide to work part time is that
they need to care for children or dependent adults .Only very small
proportionate of male part timers limit their hours as a result of
responsibilities for children or adults . This a risk that imposing burden on
companies to employ proposition of women will mean that they are required
to employ person less capable of fulfilling their duties as directors just to
meet legislative criteria.
These arguments are of course purely speculative but have been raised.
In survey conducted by executive search firm EMA partners it was revealed
that 11% of 240 large MNC‘s, private as well as state owned have women
CEO‘s and their academic qualification are as follows:
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chanda kochhar, ceo icici bank
She is currently the managing director of ICICI bank & chief executive
officer. After graduating she pursued cost accountancy ICWAI & also
acquired the Master‘s Degree in management studies from Jamnalal Bajaj
institute of management Studies Mumbai.

Vinita Bali, Md britannia industries ltd.
She is presently the MD of Britannia Industries limited. She received her
bachelor degree in Economics from LSR at the University of Delhi & her
MBA at the Jamnalal Bajaj Institutes of Management studies at Bombay
University. She pursued post graduate study in business& Economics at
Michigan State University.

Kalpana morparia , ceo j.p. morgan
She is chief executive officer of J.P. Morgan India. She is graduate in law
from Bombay University & completed her Bachelor of Science from Sophia
College, Mumbai

Kiran majumdar shaw, chairman & md biacon limited
She is chairman and managing director of Biocon Limited a biotechnology
company based in Bangalore University and later did her post-graduation in
Malting and Brewing from Ballorat College Melbourne University.

Mallika srinivisan chairman and ceo of tafe
Mallika is currently the chairman and CEO of TAPE did M.A. in from
Madras University. She COMPLETED HER M.B.A. from the Wharton
University of Pennsylvania
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shikha sharma managing director &ceo of axis bank ltd.
Shikha is currently the managing director of and CEO of Axis Bank LTD.
She holds a B.A. degree in
Economics and has done M.B.A. from IIM Ahmadabad.

arundhati bhattacharya ceo ,state bank of india
Arundhati Bhattacharya is an Indian banker. She is the first women to be
Chairperson of State Bank of India. She is the first woman to lead an India a
based fortune 500 company. She completed her schooling from St. Xavier
School, Bokaro.

Conclusion
The essay has examined the role of the director and identified that despite
encouraging figures, these remains a significant noticeable imbalance 20
between the no. of men & women which director positions. It has also
commented on the difference in pay between in pay between men and
women which despite substantial legislation, remains significant.
It has examined the benefits of diversity on the board of directors and
concluded that traditional business experience is not the only skill of value
to a board that seeks to represent its shareholder and customers effectively.
Appointing directors from other sectors and backgrounds can be seen to
have a positively and valuable advantages to the company.
However it has also identified that existing employment practices tend to
discriminate against women. Stereotypes & Biases make it more difficult for
women to attain higher positions of higher responsibility of higher positions,
particularly women in ethnic minorities with requirement criteria and policy
based on old school practice rather than on an accurate assessment of
company needs. There is lack of willingness to explore the idea that
20

Lack of proportion or relation between corresponding things.
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recruitment from a wider pool could be advantageous this must be balanced
against the board obligation to recruit responsibly in the best interests of
their shareholders.
Further the special circumstance and commitments that women face make
them less appealing as candidates for directional positions. A lack of
suitable candidates makes the task of employing a diverse board difficult.
A single equality act is proposed and this lies in with the finding that
women need to be better informed of their rates as the existence of
legislative

& practical proposals put forward

to

improve women‘s

prospective in employment particularly at a higher curl. Some consideration
has been made the government against diversity indeed it is a recurring
theme through the paper that positive discrimination is a possibility & the
arguments presented are certainly relevant in a discussion against proposal.
It would appear that the days of an all-male boardroom are numbered
however the changes are brought about.
The message from the extensive research examined is that progress is
steady, but slow.
Women are gradually making it into the board of directors albeit for the
most part as the only woman on the board .Research does however suggest
that changing demographics may force on companies what government and
political

correctness

can‘t

impose.
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SURAJ LAMP AND INDUSTRIES PVT. LTD. V. STATE OF
HARYANA – CASE COMMENTARY
Pranav Divgi 1
Introduction
What lay at the very heart of the instant Supreme Court judgment were
transactions in the nature of ‗General Power of Attorney (GPA) Sales‘
which was a method of ‗transfer‘ evolved by lawyers and document writers
in Delhi, to overcome certain restrictions on transfer of flats by the Delhi
Development Authority (herein after referred to as the ‗DDA‘). The said
DDA

had

undertaken

large

scale

development

of

the

necessary

infrastructure by the construction of flats. The general rule in the instant
case was that upon the allotment of a flat to an allottee, any transfer of the
assignment by the allottee required the permission of the DDA and such
appropriate permission was granted only upon the payment to the DDA of
the ‗unearned increase‘, that is the difference between the market value/sale
price and the original cost of allotment. In order to avoid the cumbersome
procedure of obtaining permission and the of avoidance of payment of a
huge part of the price to the DDA as an unearned increase, a hybrid system
by the name of a General Power of Attorney ‗GPA‘ Sale was developed so
as to safeguard the monetary interests of individuals who were to be allotted
flats in the future.
A ‗Power of Attorney Sale‘ was therefore a mechanism which was evolved
and eventually adopted to overcome the restrictions in terms of allotment
and the rules of allotment of the DDA governing the allotment of flats. For
obvious reasons, such transactions were irregular and illegal being contrary
to the rules and terms of allotment. It was also seen that in the absence of a
registered deed of conveyance, nor right, title or interest in the respective
immovable property could be transferred to the purchaser. However, several

1

III B.B.A. LL.B. (Hons.), Symbiosis Law School, Pune.
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courts had given recognition to this form of sale which led to the general
presumption that a ‗GPA Sale‘ was a validly recognized mode of transfer.
It was in light of such circumstances in the Delhi NCR region that the
Supreme Court was called upon to look into this form of a Sale and
determine whether the same was a valid Sale in the eyes of law, since the
procedure ran against general public interest by flouting the rules of
allotment as enunciated by the DDA. In furtherance of this issue, the
Supreme Court called upon the then Solicitor General of India Mr. Gopal
Subramanium to appear in the matter and give the necessary suggestions on
behalf of the Union of India. The court also directed the states of Delhi,
Punjab, Haryana, Uttar Pradesh and Maharashtra to consider the prevalence
of such transactions in the respective states, their views, and remedial steps
taken to mitigate the same.
Factual Background
1. The Petitioner in the instant case was a Company incorporated
under the Companies Act, 1956. The said Company claimed that
one Ramnath and his family members sold two and a half acres of
land in Wazirabad village, Gurgaon to them by means of a Sale
Agreement, General Power of Attorney and a Will in the year
1991 for a consideration of Rs. 7,16,695/-. It was further alleged
that the Petitioner verbally agreed to sell a part of the said property
measuring one acre to Dharamvir Yadav for Rs.60 lakhs in
December 1996.
2.

It was stated that the said Dharamvir Yadav, and his son Mohit
Yadav (an ex MLA and Minister), instead of proceeding with the
transaction

with the petitioner,

directly got in touch with

Ramanath and his family members and in 1997 got a GPA in
favour of Dharamvir Yadav in regard to the entire two and half
acres executed and registered and illegally cancelled the earlier

Legal Mirror

26

Volume 2 | Issue 1 | ISSN-2349-8463

GPA in favour of petitioner. The petitioner claimed that when its
Director, S.K. Chandak, confronted Dharamvir Yadav in the year
1999 this behalf, the said Yadav apologized and issued a cheque
for Rs. 10 lakhs towards part payment and agreed to pay the
balance of Rs. 50 lakhs shortly but that the said cheque was
dishonoured necessitating a complaint under Section 138 of the
Negotiable Instrument Act, being filed against Dharamvir Yadav
which is pending in a criminal court at Patiala House, New Delhi.
3. It was further alleged that in the year 2001, petitioner lodged a
criminal complaint against Ramanath and members of his family
who executed the sale agreement/ GPA/will in favour of the
petitioner and another complaint against Dharambir Yadav and his
son in the District Court, Gurgoan, for offences punishable under
Sections 406, 420, 467, 468,471 and 120B of

the

IPC.

The

petitioner claimed that in December 2005 it lodged an FIR in
respect of offences under Section 406, 467, 468, 471 and 120B of
the IPC against all of them.
4. The petitioner claimed that as no action was taken on its FIR by
the Station House Officer/Investigation Officer (`SHO/IO' for
short), petitioner filed an application under Right to Information
Act, 2004 (`RTI Act' for short) seeking the status, in response to
which the SHO/IO gave contradictory and misleading versions
about the status of the investigation and about the seizure and
custody of the agreement and power of attorney from the accused.
An appeal which was filed by the petitioner was disposed of by
the Chief Information Commissioner, Haryana, by an order dated
27.12.2007 merely directing that Police should re-investigate the
FIR as per the order of the court and the Department should give a
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specific proper reply about the status of the documents, to the
appellant by 25.1.2008.
5. According to the petitioner, the Commissioner ought to have
initiated action against the police for giving false and misleading
information under Section 20 of the RTI Act. Petitioner therefore
filed a writ petition challenging the order of the Chief Information
Commissioner and seeking initiation of proceedings under Section
20 of the RTI Act and imposition of penalty. The said writ petition
was disposed of by the High Court by the impugned order holding
that Section 20 was directory and not mandatory. The instant SLP
sought leave to file an appeal against the said order.
Modus operandi of a „GPA SALE‟
The Supreme Court noted that a ‗General Power of Attorney (GPA) Sale‘
was a transaction whereby the vendor or the person claiming to be the
owner

of the

immovable

property in question would

receive the

consideration agreed to between the parties and accordingly deliver the
possession of the property to the purchaser and subsequently execute the
following documents or variations thereof:
1. A Sale Agreement by the Vendor in favour of the purchaser
confirming the terms of Sale, delivery of possession and payment of
full consideration and undertaking to execute any document as and
when required in the future. Apart from this, the party could also
execute a Sale Agreement with a separate affidavit confirming the
receipt of full price and delivery of possession and undertaking to
execute a Sale Deed as and when required.
2. An irrevocable General Power of Attorney by the vendor in favour
of the purchaser or his nominee authorizing him to manage, deal
with and dispose of the property without any reference to the vendor.
If this is not acceptable, the Vendor would also be free to execute a
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General Power of Attorney in favour of the purchaser or his nominee
authorizing the attorney holder to sell or transfer the property and a
Special Power of Attorney to manage the Property.
3. A will bequeathing the property to the purchaser (as a safeguard
against the consequences of death of the vendor before transfer is
effected).
However, while discussing the breakup of documents the Supreme Court
was very explicit in declaring that a GPA transaction was not to be confused
or equated with genuine transactions where the owner of a property granted
a Power of Attorney in favour of a family member or a friend to manage or
sell his property owing to the fact that he/she was not in a position to
execute the sale personally. These were deemed to be transactions where a
purchaser paid the full price, but instead of getting a deed of conveyance got
a Sale Agreement, Power of Attorney and Will as a mode of transfer either
at the instance of the Vendor or at his own instance.
Documents involved and statutory provisions
To begin with, there are some essential provisions which are required to be
highlighted which had a direct bearing upon the factual matrix in the instant
case. This has been highlighted in a rather terse manner by the Supreme
Court, and the same is sought to be reproduced hereunder:
Registration Act, 1908.
The Supreme Court observed that the Registration Act, 1908 was enacted
with the intention of providing orderliness, discipline and public notice with
regard to transactions relating to immovable property and protection from
fraud and forgery of documents of transfer. The court was of the opinion
that this was achieved by requiring compulsory registration of certain types
of documents and providing for consequences of non – registration.
In order to give effect to the same, there are two relevant sections under the
current scheme of things. They have been highlighted as under:
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a. Section 17: The said Section of the Registration Act, 1908 clearly
provides that documents other than testamentary instruments which
purport or operate to create, declare, assign, limit or extinguish
whether in the present or in the future ―any right, title or interest‖
whether vested or contingent of the value of Rs. 100 and upwards to
or in immovable property.
The Section mentioned above is one which makes a deed of conveyance
compulsorily remittable
b. Section 49: The Section highlighted provides that no document
required by Section 17 to be registered shall, affect any immovable
property comprised

therein or received

as evidence of any

transaction affected such property, unless it has been registered.
Benefits of Registration:
It was noted that registration provided safety and security to transactions
relating to immovable property even if the documents were lost or
destroyed. It gave publicity and public exposure to documents thereby
preventing forgeries and frauds in regard to transactions and execution of
documents. Registration provided information to people who were likely to
deal with property, as to the nature and extent of the rights which persons
may have, affecting that property. In other words, it enabled people to find
out whether any particular property with which they were concerned, had
been subject to any legal obligation or liability and who is or are the
person/s presently having right, title, and interest in the property. It gave
solemnity of form and perpetuated documents which were of legal
importance or relevance by recording them, where people could see the
record and enquire and ascertain what the particulars were and as far as land
was concerned, what obligations existed with regard to them. It ensured that
every person dealing with immovable property can rely with confidence
upon the statements contained in the registers (maintained under the said
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Act) as a full and complete account of all transactions by which the title to
the property may be affected and secure extracts/copies duly certified.

Transfer of Property Act, 1882.
The Transfer of Property Act, 1882 is one of the core statutes which was
directly applicable and taken note of by the Supreme Court in the instant
case. This is primarily due to the fact that one of the core requirements of a
‗GPA Sale‘ would be a Sale Agreement which would lay down the terms
and conditions entered into between the two parties. The following Sections
of the Transfer of Property Act, 1882 would be applicable to a Sale
Agreement in any given scenario:
a. Section 54: This Section was discussed by the Supreme Court in
order to scrutinize the scope of a Sale Agreement which is a key
ingredient of a ‗GPA Sale‘. Looking into the same, the apex court
observed that Section 54 of the Transfer of Property Act, 1882 very
clearly lays down that a Contract of Sale, that is, an Agreement of
Sale does not, of itself, create any interest in or charge on such
property.
Relying upon its judgment in Narandas Karsondas v. S.A.Kamtam and
Anr.2 the court observed that a Contract of Sale (Sale Agreement) did not of
itself create any interest in or charge on the property in question and the
same was expressly declared in Section 54 of the Act. 3 The court was of the
opinion that the fiduciary character of the personal obligation created by a
Contract of Sale was recognized by Section 3 of the Specific Relief Act,
1963 so also within the meaning of Section 91 of the Trusts Act. It noted
that the personal obligation created by a Sale Agreement described in
Section 40 of the Transfer of Property Act, 1882 was an obligation arising
2
3

(1977) 3 SCC 247
Rambaran Prosad v. Ram Mohit Hazra 1967 1 SCR 293
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out of a Contract and annexed to the ownership of property, but would not
amount to an interest or easement therein. The court also found that in
Indian Law, the word ‗transfer‘ was defined with reference to the word
‗convey‘. The word ‗convey‘ contained in Section 5 of the Transfer of
Property Act, 1882 was used in a wider sense of conveying ownership, but
this would be permissible only on the execution of conveyance by virtue of
which ownership would pass from one party to another.
b. Section 53A: In order to discuss and understand the relevance of this
significant Section, the Supreme Court relied upon its judgment in
Rambhau Namdeo Gajre v. Narayan Bapuji Dhotra4 . The Court held
that the protection provided under Section 53A of the Act to the
proposed transferee could be used as a shield only against the
Transferor. The provision was such that it disentitled the transferor
from disturbing the possession of the proposed transferee who was
put in possession in pursuance to such an agreement. The court also
found that it had nothing to do with the ownership of the proposed
transferor who remained full owner of the property till it was legally
conveyed by executing a registered sale deed in favour of the
transferee. Such a right to protect possession against the proposed
vendor could not be pressed in service against a third party.
Scope of a Sale Agreement:
In light of the above provisions of the Transfer of Property Act, 1882 the
Supreme Court observed that it would be apposite to hold that a transfer of
immovable property by way of a Sale could be brought about by virtue of a
deed of conveyance (Sale Deed). In the absence of a Sale Deed which was
duly stamped (under Article 23 of the Indian Stamp Act, 1899) and
registered (as highlighted above) as required by law, no right title or interest
in any immovable property could be transferred.

4

(2004) 8 SCC 614
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Noting the ratio, the court held that a Sale Agreement which was not a
registered deed of conveyance would fall short of the requirements of
Sections 54 and 55 of the Transfer of Property Act, 1882 and would not
confer any title nor transfer any interest in an immovable property except to
the limited right granted under Section 53A of the Transfer of Property Act,
1882. According to the said statute, a Sale Agreement whether with or
without possession was not a form of conveyance. In furtherance of this,
Section 54 enacted that sale of immovable property could only be made by a
registered instrument and an agreement of sale did not create any interest in
or charge on its subject matter.
Scope of a Power of Attorney:
In the opinion of the Supreme Court, a Power of Attorney was not an
instrument of transfer with regard to any right, title or interest in an
immovable property. It noted that a Power of Attorney was the creation of
an Agency whereby the grantor authorized the grantee to do the acts
specified therein on behalf of the grantor, which when executed would be
binding on the grantor as if done by him. This act has been envisaged by the
Powers of Attorney Act, 1882 under Sections 1A and 2 of the said Act.
According to the Court, a Power of Attorney was revocable or terminable at
any time unless it is made irrevocable in a manner known to law. Even an
irrevocable attorney would not have the effect of transferring title to the
grantee. Citing its celebrated decision of State of Rajasthan v. Basant
Nehata5 the Supreme Court held that the grant of a Power of Attorney was
essentially governed by Chapter X of the Contract Act, 1872. By reason of a
deed of power of attorney, an agent was formally appointed to act for the
principal in one transaction or a series of transactions or to manage the
affairs of the principal generally conferring necessary authority upon
another person. A deed of power of attorney would be executed by the

5

(2005) 12 SCC 77
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principal in favor of the agent. The agent derived a right to use his name and
all acts, deeds and things done by him and subject to the limitations
contained in the said deed, the same would be read as if done by the donor.
A power of attorney was, therefore, a document of convenience.
Execution of a power of attorney in terms of the provisions of the Contract
Act as also the Powers-of-Attorney Act would be deemed to be valid. A
power of attorney, on most occasions is executed by the donor so as to
enable the done to act on his behalf. Except in cases where the Power of
Attorney was coupled with interest, it would be revocable. The done in
exercise of his power under such power of attorney would only act in place
of the donor subject to the powers granted to him by reason thereof. He
could not use the power of attorney for his own benefit. Accordingly, he
acted in a fiduciary capacity. Any act of infidelity or breach of trust would
be a matter between the donor and the done. However the court held that
nothing would stop the Attorney Holder from executing a Deed of
Conveyance (Sale Deed) in exercise of the power granted under the Power
of Attorney and convey title on behalf of the grantor.
Scope of a Will:
In current case at hand, the Supreme Court considered the scope of this
document and noted that a will was the testament of the testator. It was
nothing but the posthumous disposition of the estate of the testator directing
the distribution of his estate upon his death. What was crucial to a Will was
the fact that it was not a transfer inter vivos. At this juncture, there would be
two essential factors to take note of regarding a Will. First, it is intended to
come into effect only after the death of the testator and would be revocable
at any time during the life time of the testator. Therefore, as long as the
testator is alive, a will would not be of any value as the testator could revoke
it at any time. Further, the court also found that where a person prepared a
Will and subsequently got married, the Will would stand revoked under
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Sections 69 and 70 of the Indian Succession Act, 1925. In light of the
Registration Act, Registration would not make a Will any more effective.
Effects of a „GPA SALE‟
The Supreme Court, prior to hearing the Special Leave Petition on its
merits, made significant efforts to look into the negative impact that a GPA
Sale had upon the revenue sources of the Government and the mala fide
intentions with which people entered into such transactions. After perusing
the revenant facts and circumstances, the Supreme Court came to the
conclusion that recourse to ‗GPA Sales‘ was taken with regard to freehold
properties even when there was no bar or prohibition regarding the transfer
or conveyance of such property by the following categories of persons:
a. Vendors with imperfect title who could not or did not want to
execute registered deeds of conveyance.
b. Purchasers who wanted to invest undisclosed wealth/income in
immovable property without any public record of the transactions.
The process was such that it enabled them to hold any number of
properties without disclosing them as assets held.
c. Purchasers who wanted to avoid payment of Stamp Duty and
Registration Charges either deliberately or upon the wrong advice. It
was further observed that people who dealt in Real Estate resorted to
such methods to avoid multiple Stamp Duty/Registration Charges so
as to increase their profit margins.
Therefore the Supreme Court observed that whatever be the intention, the
consequences were disturbing and far reaching, having an adverse impact
upon the Economy, civil society and the scheme of law and order. This is
primarily because it enabled large scale evasion of Income Tax, Wealth Tax,
Stamp Duty and Registration Fees thereby denying the benefit of such
revenue to the Government and the public at large. Secondly, it was seen
that the transactions were of such a nature that they enabled persons with
undisclosed wealth/income to invest their black money and also earn
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profit/income thereby encouraging the circulation of black money and
corruption.
It was noted that such transactions had disastrous collateral effects also. For
instance, when the market value of any given immovable property
increased, many vendors who effected power of attorney sales without
registration were tempted to resell the property taking advantage of the fact
that there was no registered instrument or record in any public office
thereby cheating the purchaser. When the said purchaser under such power
of attorney sales came to know about the vendor‘s action, he invariably
would try to take the help of musclemen to ‗sort out‘ the issue and protect
his rights. On the other hand, real estate mafia many a time purchased
properties which were already subject to power of attorney sales and then
threatened the previous `Power of Attorney Sale' purchasers from asserting
their rights. Either way, such power of attorney sales indirectly lead to
growth of real estate mafia and criminalization of real estate transactions.
The Supreme Court also sought to stress upon the fact that such transactions
made title verification and certification of title, which was an integral part of
orderly conduct of transactions relating to immovable property difficult if
not impossible giving nightmares to bona fide purchasers who had the
intention of owning property with an assurance of good and marketable title.

Remedial Steps
In order to curb the malpractice of ‗GPA Sales‘, the Supreme Court had
called upon the states of Delhi, Haryana, Punjab and Uttar Pradesh to give
their views on the matter and to discuss efforts taken to bring an end to such
transactions. In general, it was noted that the following steps were taken in
order to discourage ‗GPA Sales‘:
1. To amend the Registration Act, 1908 by virtue of the Amendment
Act 48 of 2001 with effect from the 24th September, 2001 requiring
documents

containing

contracts

to

transfer

for

consideration
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(Agreements of Sale, etc.) relating to any immovable property for
the purpose of Section 53A of the Transfer of Property Act would be
required to be registered.
2. To amend the Stamp Laws, subjecting Sale Agreements with
delivery of possession and/or irrevocable powers of attorney in
favour of non family members authorizing sale, to the same Stamp
Duty as a Deed of Conveyance.
3. Certain States, like the State of Haryana took a further positive step
by reducing the Stamp Duty on deeds of conveyance from 12.5% to
5%. It was observed that a high rate of Stamp Duty acted as a
damper for execution of deeds of conveyance for full value and
encouraged ‗GPA Sales‘. The state officials noted that when parties
resorted to ‗GPA Sales‘, the adverse effect was not only loss of
revenue (in terms of Stamp Duty and Registration Charges) but
brought about the greater danger of generation of ‗black money‘. It
was believed, and rightly so that a reduction in the Stamp Duty on
conveyance to realistic levels would encourage the public at large to
disclose the maximum sale value and have the sale deeds registered.
Though the reduction of Stamp Duty would result in an immediate
reduction in the revenue primarily due to lower collection of Stamp
Duty, it would be evident that this process would be advantageous in
the long run for two main reasons –
a. Parties would be encouraged to execute registered deeds of
conveyance/sale deeds without any under valuation, instead of
entering into ‗GPA transactions.‘
b. A larger number of Sale transactions would be done by way duly
registered sale deeds, disclosing the entire Sale Consideration
thereby reducing the generation of Black Moey to a substantial
extent.
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In light of the above, it would be appropriate to note that where a high rate
of Stamp Duty is prevalent, there would inevitably be a tendency on the part
of the individuals concerned to undervalue documents even in a situation
where a Sale Deed is executed. When such property in question is
undervalued, a large part of the Sale Price would change hand by way of
cash which would result in substantial generation of ‗Black Money‘.
The Supreme Court also sought to observe that even if the State made
efforts to curb undervaluation, it would only result in the recovery of the
deficit Stamp Duty and Registration Charges with reference to the Market
Value, but the actual Sale consideration would remain unaltered. In order to
highlight the same, the Supreme Court laid down a numerical illustration. It
stated that if a given property worth 5 million was sold for 2 million, the
Undervaluation Rules would

enable the state government to initiate

proceedings so as to ensure that the deficit stamp duty and registration
charges were recovered in respect of the difference of 3 million. But the sale
price would remain 2 million and the black money of 3 million generated by
the undervalued sale transaction would remain undisturbed.

Conclusion
The instant decision of the Supreme Court is a welcome step owing to the
fact that several negative consequences of ‗GPA Sales‘ have been heavily
scrutinized by the apex court of the country. Discussing the ill- effects in
great depth, the court went on to enunciate the fact that ‗GPA Sales‘ had
proven to be a major source for the revenue of black money, owing to the
fact that people who sought to invest in immovable property would not be
required to declare the same as assets. This also gave people the opportunity
of evading the income tax payable to the Government. These forms of
transactions were also a convenient way of evading stamp duty and
registration charges. All this would have a tremendous impact upon the
revenue which the Government was bound to receive. The observations
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made by the Supreme Court in the instant case ensure that such acts which
are executed with a mala fide intention are brought to an end. In furtherance
of the same, the court made tremendous efforts to understand the true state
of affairs by calling upon the states of Punjab, Uttar Pradesh, Delhi and
Haryana.
The court sought to identify the root cause of entering into such transactions
and ensuring that the same is not repeated in the future. Apart from the
perspective of revenue to the Government, the court went on to identify the
problems that such transactions created with regard to the transfer of title.
Since it is very evident that a ‗GPA Sale‘ could not legally transfer title, the
parties who entered into such transactions would often face significant legal
hassles by virtue of the fact that they were not the true owners of the
immovable property in question despite the fact that they were in possession
of the same. This caused a lot of legal hardships since the true owner would
often make efforts to sell the land when the market prices soared at
unprecedented levels. This would only frustrate the person in possession of
the property since he would become a victim of such a transaction with little
scope of relief. This would also hamper the process of transfer of title. As
noted by the court, every person who sought to enter into a real estate
transaction had the right to have the rightful transfer of title without any
hardships in the future. This very process would be stunted if ‗GPA Sales‘
were permitted.
The above observation of the Supreme Court only goes to establish the
gravity which the issue possesses. This was very categorically brought to
the fore through the course of the judgment. It is noted that the Supreme
Court not only identified the problem, but also took some rather brave steps
in ensuring that the process of a Sale is legally executed and parties
involved are protected.

Legal Mirror

39

Volume 2 | Issue 1 | ISSN-2349-8463

A CRITICAL ANALYSIS OF DOCTRINE OF PITH AND
SUBSTANCE
Bagada Ram1
Introduction
Pith and

substances is a legal doctrine in Canadian Constitutional

interpretation which, envisages that the Legislation as a whole be examined
to determine its true nature and character of Legislation. It assures that the
Union and the State Legislatures should not encroach into the spheres
reserved to each other. The doctrine of pith and substance plays a significant
role in a situation when the legislative competence of a Legislature with
regard to a particular enactment is challenged. When an enactment deals
with a subject in one List within the competence of the Legislature
concerned as well as also encroaching on a subject in another List which
does not come within the ambit of its competence2 . In such cases, what is to
be ascertained is the pith and substances of the enactment, i.e. the
true nature and character of the Legislation. This is done by understanding,
analyzing object, scope and effect of its provisions as a whole3 . If after
analyzing its true nature and character, it seems that the Legislation
substantially relates to a topic assigned to the Legislature, which has enacted
it, then it cannot be regarded as invalid merely because of the reason that it

1

B.A. LL.B.(Hons), 5 th Year Student at National University of Study and Research in
Law, Ranchi.
2
Saumya Misra,“The Doctrine of pith and substance preserves and protects Constitutional
properties of Parliament and Legislatures” AIR 2009 Journal 17 , Available at
https://www.scribd.com/doc/40811855/Doctrine-of-Pith-and-Substance last retrieved on
September 01, 2016.
3
P.M.Bakshi, “A Background Paper on Concurrent Powers of Legislation under List III
of the Constitution”
Available at : http://lawmin.nic.in/ncrwc/finalreport/v2b3-3.htm last retrieved on
September 01, 2016.
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incidentally trenched

or encroached on matters assigned to another

Legislative authority.4
An act of incidental encroachment does not necessarily imply that it
intentionally violates the constitutional provisions regarding power of
legislation conferred to state and central legislature. But at the same time
incidental encroachment is not altogether forbidden5 it is also taken care of
by determining whether a particular law relates to a particular subject
(mentioned in one List or another), by looking into the substance of
the matter. Thus, if the substance falls within Union List, then the merely
incidental encroachment by the law on the State List does not make it
necessarily invalid6 .
In Attorney-General for Ontario v. Reciprocal Insurers7 case it was held
that; to determine the pith and substance, two aspects of the law must be
examined: the purpose of enacting body and the legal effect of the law. To
assess the purpose, the courts may consider both intrinsic evidence, such as
the Legislations preamble or purposes clauses, and extrinsic evidence, such
as minutes of Parliamentary debates. In doing so, they must nevertheless
seek to ascertain the true purpose of the Legislation, as opposed to its mere
Stated or apparent purpose and its effects of the Legislation.
Doctrine of pith and substance is to be applied not only in case of apparent
conflict between the powers of two Legislative body

but in any case

where the question arises whether a Legislation is covered by a particular

4

Nadar, Balaji P, “Doctrineof Pith and Substance”, scribd publisher available at this
weblink
https://www.scribd.com/doc/40811855/Doctrine-of-Pith-and-Substance
last
retrieved on September 01, 2016.
5

D.D.Basu, “Comparative Constitution” at page 623 (Wadhwa and Company, Nagpur,
2007).
6
P.M.Bakshi, “A Background Paper on Concurrent Powers of Legislation under List III
of the Constitution”
Available at :http://lawmin.nic.in/ncrwc/finalreport/v2b3-3.ht m.
7
Attorney-General for Ontario v. Reciprocal Insurers, [1924] A.C. 328 (P.C.).
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legislative power in exercise of which it is purported to be made8 . In all such
cases, the name given by the Legislature to the impugned enactment is not
conclusive on the question of its own competence to make it. It is the pith
and substance of the enactment which decides the matter9 and the pith and
substance is to be determined with reference to the provisions of the statute
itself10 .

Origin & evolution of doctrine of pith and substance
Canada is the first country in which doctrine of pith and substance evolved.
The Judicial Committee of the Privy Council (JCPV), which was the highest
court in Canada from 1867 to 1949, established the principle of pith and
substance while determining appeals involving the question of legislative
competence of the federation or the States in the country.11
The decision of JCPV developed the doctrine on pith and substance in
Hodge v. The Queen12 where the court stated that; in applying the doctrine,
it should be in situations where the importance of one matter should not be
significantly larger than the other. In effect, the doctrine removes the need
for courts to split hairs to determine which head of power should be
assigned a particular law.
In India, the doctrine of pith and substance came to be adopted in the preindependence period, under the Government of India Act, 1935. In Prafulla
Kumar Mukherjee v. Bank of Commerce13 Privy council held that a State
law, dealing with money lending ( a subject in State-list ), is not invalid,

8

D.D.Basu, “Shorter Constitution of India” 1737 (Wadhwa and Company, Nagpur,13Th
edn., 2004)
9
Chaturbhai M.Patel v. Union of India, AIR 1960 SC 424.
10
Amar singh v. State of Rajasthan, AIR 1955 SC 504.
11
Nadar, Balaji P, “Doctrineof Pith and Substance”, scribd publisher available at this
weblink https://www.scribd.com/doc/40811855/Doctrine-of-Pith-and-Substance last
retrieved on September 01, 2016.
12
Hodge v. The Queen, (1883), 9 A.C. 117(P.C.).
13
In Prafulla Kumar Mukherjee v. Bank of Commerce, AIR 1947 PC 60
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merely because it incidentally affects promissory notes (now Union List,
entry 46).
The Pith and Substance doctrine as applied in the jurisprudence of the
Judicial Committee of the Privy Council (JCPV), effectively the British
Imperial Court of Appeal, has been carried to other commonwealth
federations. The doctrine is widely accepted today. Though it originated
from Canadian laws, gradually it has been included in many other
Constitutional systems. Especially the states having Federal character
found it essential to apply doctrine in working as the doctrine provides
remedy for disputes arising between Union and State. Therefore, other than
Canada- it is also used in India, Northern Ireland, Scotland and some other
countries under their present Constitutional provisions. Australian High
Court applied this doctrine in King v. Berger14 where Federal Excise Tariff
Act, 1906 had imposed an excise duty on manufacture of agricultural
implements and invalidated the law.

Analysis of constitutional provisions related to pith and substance
India as a Quasi-Federal State where the legislative powers of the Central
Government and the State government are mentioned under three Lists
namely- (i) state list, (ii) centre-list, and (iii) concurrent list. Such provisions
were made firstly under the Government of India Act, 1935 and then under
the Constitution of India, 1950. Whereas other federal countries such as
Canada had two Lists and America and Australia had only one List15 .
Although in India, the States did not join the federation, the Federal
provisions of the Government of India Act, 1935, were in Act, applied
as between the Central Government and the Provinces. The provisions
related to division of powers between Centre and the State Provinces in the
14

King v. Berger, (1908) 6 CLR 41
Tony Black shield ―Working the metaphor: The contrasting use of Pith and Substance in
Indian and Australian law‖ 50 JILI 518(2008).
15
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Government of India Act, 1935, later in the Constitution of India, 1950
proceeds largely on the same lines.16 A threefold division was made in the
Act of 1935: (i) Federal List for Federal Legislature, (ii) Provincial List for
Provincial Legislature and (iii) Concurrent List for both Federal and
Provincial Legislature. Federal Legislature had however, the power to
legislate with respect to matters enumerated in the Provincial List only if a
proclamation of emergency made by the Governor General17 . The Federal
Legislature could also legislate with respect to a Provincial subject if the
Legislature

of

two

or

more

Provinces

desired

this

in

their

common interest18 . In case of repugnancy in the Concurrent field, a Federal
law prevailed over Provincial law to the extent of the repugnancy but if the
Provincial law received the assent of the Governor General or of his
majesty, having been reserved for their consideration for this purpose, the
Provincial law prevailed, notwithstanding such repugnancy19 . The residuary
power was not vested in either of the Central or Provincial Legislatures, but
the Governor General was empowered to authorize either the Federal
or Provincial Legislature to enact a law with respect to any matter which
was not enumerated in the legislative Lists.20 Moreover, by section 10021 of
the Government of India Act 1935, those three Lists were carefully arranged
in a rigid hierarchy.
Under the Government of India Act, 1935 there were several attempts were
made to contend that the hierarchical arrangement as made in the Act, left
no room for a test of pith and substance. The rigid definition of exclusive
fields and the absolute supremacy of the Federal List meant that the
16

D.D.Basu, Commentary on the Constitution of India 35 (Wadhwa and Company, Nagpur,
vol-1, 8 Th edn., 2007).
17
s.102, Government of India Act,1935
18

Ibid sec.103
Ibid s.107
20
Ibid s. s.104
21
In section 100 of the Government of India Act, 1935, the provisions were substantially
similar to the present Article 246 of Constitution of India,1950
19
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Provinces could not trespass upon the areas of exclusive Federal power at
all, not even by laws, which in pith and substance were clearly within
Provincial power.
The provisions under the Constitution of India, 1950 related to the doctrine
are: Scheme of distribution under the Constitution. A) The Constitutional
provisions in India on the subject of distribution of legislative powers
between the Union and the States are spread out several articles. However,
the most important of those i.e. the basic one is that contained in Articles
245-246.Article 245 provides, inter alia, that (i) Parliament may make laws
for the whole or any part of the territory of India and (ii) The Legislature of
a State may make laws for the whole or any part of the State. B) Thus,
article 245 sets out the limits of the legislative powers of the Union and the
State from the geographical angle with regard to subject matter of
Legislation Article 246 of the Constitution of India is important.
Article 246 is reads as under:
246(1) notwithstanding anything in clauses (2) and (3), Parliament has
exclusive power to make laws in respect to any of the matters enumerated in
List I of the Seventh Schedule (Union List).
(2) Notwithstanding anything in clause (3), Parliament, and subject to
clause (1), the Legislature of any State also, shall have power to make laws
with respect to any of the matters enumerated in List III in the Seventh
Schedule (Concurrent List)
3) Subject to clauses (1) and (2), the Legislature of any State has exclusive
power to make law for such State or any part thereof with respect to any of
the matters enumerated in List II in the Seventh Schedule (State List).
(4) Parliament has power to make laws with respect to any matter for any
part of the territory of India not included in State, notwithstanding that such
matters is a matter enumerated in the State List.
Because of this Article-246, the Constitution authorizes the Parliament and
the State Legislatures to legislate Concurrently with respect to the subjects
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enumerated in the Concurrent List. According to the joint Parliamentary
committee report, there is valid justification for the insertion of Concurrent
list, that there are certain matters which cannot be allocated exclusively
either to the Central or to the State Legislature.22
Article 254 of the Constitution mainly deals in solving repugnancy between
State and Union Concurrent List.
Article 254(1) If any provision of law made by the Legislature of a State is
repugnant to any provision of law made by Parliament which Parliament is
competent to enact, or to any provision of an existing law with respect to
one of the matters enumerated in the Concurrent List, then, subject to the
provisions of clause(2), the law made by Parliament ,whether passed before
or after the law made by the Legislature of such State, or as the case may
be, the existing law, shall prevail and the law made by the Legislature of
State shall, to the extent of repugnancy, be void.
(2) Where a law made by the Legislature of a State with respect to one of
the matters e numerated in the Concurrent List contains any provisions in
repugnant to the provisions of an earlier law made by the Parliament or an
existing law with respect to that matter, then, the law so made by the
Legislature of such State shall, if it has been reserved for the consideration
of the President and has received his/her assent, prevail in the State:
Provided that nothing in this clause shall prevent Parliament from enacting
at any time any law with respect to the same matter, including a law adding
to, amending, varying or repealing the law so made by the Legislature of the
State´.
The various entries in the three Lists are not powers of Legislation but the
fields of Legislation.23 The doctrine of pith and substance is to be applied
and if the impugned Legislation substantially falls within the power
22

Saumya Misra,―The Doctrine of pith and substance preserves and protects Constitutional
properties of Parliament and Legislatures ‖ AIR 2009 Journal 17
23
Vepa P.Sarathi, Interpretation of Statutes 691 (Easter Book Company, Lucknow 4th edn.,
2003).
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expressly conferred upon the Legislature, which enacted it, an incidental
encroaching in the field assigned to another Legislature is to be ignored.
The justification for the doctrine is that in Federal Constitution, it is not
possible to make a clear-cut distinction between the powers of the Union
and the State Legislatures. There is bound to be overlapping and in all such
cases, it is but reasonable to ask what in whole is the true nature and
character of the law. A strictly verbal interpretation would result in a large
number of statutes being declared invalid on the ground of overlapping. If
the Legislature is to have the full scope to exercise the power granted to it, it
is necessary to assume that the Constitution does not prevent a Legislature
from dealing with a matter which may incidentally affect any matter in the
other List24

Doctrine Of Pith And Substance And Its Implementation In India
Parliament or a state Legislature should keep within the domain assigned to
it, and not trespass into the domain reserved to the other. A law made by one
which trespass or encroaches upon the field assigned to the other is invalid.
If a subject falls exclusively in List II, and in no other List, then the power
to legislate exclusively vests in the state legislature. But if it also falls in List
I as well, then the power belongs to the centre. Similarly if it falls within
List III also, then it is deemed to be excluded from List II. The dominant
position of parliament in List I and List III is thus established.
But before the legislation with respect to a subject in one List, and touching
also on a subject in an other List, is declared to be bad, the courts apply the
rule of pith and substance.25 To adjudge whether any particular enactment is
within the purview of one legislature or the other, it is the pith and substance
24

V.N.Shukla and M.P.Singh, Constitution of India 740 (Eastern Book Company,
Lucknow, 11Th edn., 2008).
25
The rule has been borrowed from Canada. Some Canadian cases on the rule are: Citizens
Insurance Company v. Parsons, 7 A.C. 96 ; Russell v. the queen, 7 A.C. 829 ; Att. Gen for
Canada v. Att. Gen. for British Columbia, 1930 A.C. 111 ; Att. Gen. for Saskatchewan v.
att. Gen. for Canada, AIR 1949 P.C. 190.
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of the legislation in question that has to be looked into. This rule envisages
that the legislation as a whole be examined to ascertain its ‗true nature and
character‘ in order to determine to what entry in which list it relates. In
determining whether the impugned act is a law with respect to given power,
the court has to consider whether the act, in its pith and substance, is a law
on the subject in question.26 To examine whether a legislation has impinged
on the field of other legislatures, in fact or in substance, or is incidental,
keeping in view the true nature of the enactment, the courts have evolved
the doctrine of ‗pith and substance‘ for the purpose o determining whether it
is legislation with respect to matters in one list or the other list. For applying
the principle of ―pith and substance‖ regard is to be had (i) to the enactment
as a whole (ii) to its main objects, and (iii) to the scope and effect of its
provisions. Where the question for determining is whether a particular Law
relates to a particular subject mentioned in one list or the other, the courts
look into the substance of the enactment. Thus, if the substance of
enactment falls within the union List then the incidental encroachment by
the enactment on the state would not make it invalid. 27
In State of West Bengal v. Kesoram Industries Ltd 28 Supreme Court‘s
constitutional bench observed that Article 245 of the Constitution is the
fountain source of legislative power. It provides - subject to the provisions
of this Constitution. Parliament may make laws for the whole or any part of
the territory of India, and the Legislature of a State may make Saws for the
whole or any part of the State. Article 246 of the Constitution divides the
legislative field between the Parliament and the Legislature of any State.
Parliament has exclusive power to make laws with respect to any of
the matters enumerated in List I in Seventh Schedule, called the ‗Union
26

The
article
is
available
at
http://constitutionallaw2006.blogspot.in/2006_08_01_archive.html last
retrieved
on
September 05, 2016.
27
Bharat Hydro Power Corpn. Ltd. v. State of Assam, (2004) 2 SCC 553 : AIR 2004 SC
3173.
28
State of West Bengal v. Kesoram Industries Ltd.,AIR 2005 SC 1646.
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List‘, Subject to the said power of the Parliament, the Legislature of any
State has power to make laws with respect to any of the matters enumerated
in List III, called the ‗Concurrent List‘. Subject to the above said two, the
Legislature of any State has exclusive power to make laws with respect to
any of the matters enumerated in List II, called the ‗State List‘. Under
Article 248 the exclusive power of Parliament to make laws extends to any
matter not enumerated in the Concurrent List or State List. The power of
making any law imposing a tax not mentioned in the Concurrent List or
State List vests in Parliament. This is called the residuary power vesting in
Parliament.

Judicial interpretation through various cases
Pith and Substance – the doctrine of ‗Pith and Substance‘ is applied when
the legislative competence of a legislature with regard to a particular
enactment is challenged with reference to the entries in different legislative
lists, because a law dealing with a subject in one list within the competence
of the legislature concerned is also touching on a subject in another list not
within the competence of that legislature. 29 In such a case, what has to be
ascertained is the pith and substance of the enactment – the true character
and nature of the legislation. If, on examination of the statute, it is found
that the legislation is in substance on a matter assigned to the legislature
enacting that statute, then it must be held valid in its entirety even though it
may be incidentally trench upon matters beyond its competence, i.e. on
matters included in the list within the competence of the other legislature.
Legislative matters in different lists are bound to overlap and therefore
incidental encroachments shall take place. In such cases ―the question must

29

Without such clear assertion of law entering into the legislative competence of another
legislature, the court invalidated the A.P. scheduled castes (ratio nalization of reservations)
act, 2000 by the application of this doctrine in E.V. Chinnaiah v. State of A.P., (2005) 1
SCC 394.
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be asked,‖ said Lord Porter in Prafulla Kumar v. Bank of Commerce30
―what in pith and substance is the effect of the enactment of which
complaint is made and in what list is its true nature and character to be
found.‖ After having ascertained the true character of law, the court must
point out in which of the three lists an act of that nature truly falls. In the
absence of this rule the legislature concerned, particularly state legislatures,
cannot effectively deal with the subject matters assigned to them. Therefore,
this rule has been evolved in all constitutions where the legislative subjects
are enumerated in more than one list falling within the competence of
different legislatures.
In Vijay Kumar Sharma v. State of Karnataka 31 , the Supreme Court has
held that the doctrine of pith and substance applies even when parliament
and state legislatures legislate in the same list, i.e. the concurrent list but
with respect to different entries. The court has said that the doctrine is
relevant for the purpose of determining whether law a law of parliament or
an existing law and a law of the state legislature are on the same matter in
the concurrent list or they pertain to different matters. It the pith and
substance of the two laws is the same then Article 254(1) applies otherwise
it does not.
In the case of Subramanyam Chettiar v. Muthuswami Goudan 32 in
explaining the validity of the doctrine of pith and substance said:
“it must inevitably happen from time to time that legislation though
purporting to deal with a subject in one list touches also upon a subject in
another list, and the different provisions of the enactment may be so closely
intertwined that blind adherence to a strictly verbal interpretation would
result in a large number of statutes being declared invalid because the
30

Prafulla Kumar v. Bank of Commerce, AIR 1947 PC 60 : 74 IA 23.
Vijay Kumar Sharma v. State of Karnatak a, (1990) 2 SCC 562, 584 : AIR 1990 SC 2072.
32
Subramanyam Chettiar v. Muthuswami Goudan, AIR 1941 FC 47, 51. This statement of
law was cited with approval by the privy council in Prafulla kumar v. Bank of Commerce,
AIR 1947 PC 60 : 74 IA 23. Also refer to A.S. Krishna v. State of Madras, AIR 1957 SC
297, 301 : 1957 SCR 399.
31
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legislature enacting them may appear to have legislated in a forbidden
sphere. Hence the rule has been evolved. Whereby the impugned statute is
examined to ascertain its „pith and substance‟ of its „true nature and
character‟ for the purpose of determining whether it is legislation with
respect to matters in this or that.”
In the State of Bombay v. F.N. Balsara33 constitutional validity of the
Bombay prohibition act 1949 was in issue the question was whether that act
fell under entry 31 of list II of the government of india act 1935
(corresponding entry 8 of the constitution), namely, ―intoxicating liquors,
that is to say, the production, manufacture, possession, transport, purchase,
and sale of intoxicating liquors‖, or under entry 19 of list I (corresponding
entry 41 of the constitution), namely, ―import and export of liquors across
customs frontier‖ which is a central subject. It was argued that the
prohibition on purchase, use, transport and sale of liquors would affect the
import. The court, rejecting the argument, held the act valid because the pith
and substance of the act fell under entry 31 of list II, and not under entry 19
of list I, even though the act incidentally encroached upon the central power
of the legislation.
The rule that in delimiting the legislative powers of the union and state
legislatures resort is to be made to the principle of pith and substance, finds
support from the expression ―with respect to‖ used in clauses (1) to (4) of
Article 246 To explain that in State of Rajasthan v. G. Chawla 34 the
Supreme Court quoted the following statement of Latham, C.J. in Bank of
New South Wales v. Commonwealth 35
“The power to make laws „with respect to‟ a subject – matter is a power to
make laws which in reality and substance are laws upon the subject-matter
33

State of Bombay v. F.N. Balsara, AIR 1951 SC 318 : 1951 SCR 682.
State of Rajasthan v. G. Chawla, AIR 1959 SC 544: 1959 supp (1) SCR 904. Also see
Delhi cloth & General Mills co. Ltd. v. Union of In dia, (1983) 4 SCC 166 : AIR 1983 SC
937 ; ITC Ltd. v. state of Karnataka, 1985 Supp SCC 476 ; Ujagar Prints v. Union of India,
(1989) 3 SCC 488 : AIR 1989 SC 516.
35
Bank of New South Wales v. Commonwealth, (1948) 76 CLR 1, 186.
34
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or apply to the subject-matter: for example, income tax laws apply to
clergymen and hotel-keepers as members of the public; but no one would
describe an income tax law as being, for that reason, a law with respect to
clergymen of hotel-keepers. Building regulations apply to buildings erected
for or by banks; but such regulations could not properly be described as
laws with respect to banks or banking.”
A Constitutional Bench of this Court while discussing the said doctrine in
Kartar Singh v. State of Punjab36 observed as under:
“60. This doctrine of „pith and substance‟ is applied when the legislative
competence of a legislature with regard to a particular enactment is
challenged with reference to the entries in the various lists i.e. a law dealing
with the subject in one list is also touching on a subject in another list. In
such a case, what has to be ascertained is the pith and substance of the
enactment. On a scrutiny of the Act in question, if found, that the legislation
is in substance one on a matter assigned to the legislature enacting that
statute, then that Act as a whole must be held to be valid notwithstanding
any incidental trenching upon matters beyond its competence i.e. on a
matter included in the list belonging to the other legislature. To say
differently, incidental encroachment is not altogether forbidden.”
It is common ground that the State Legislature does not have power to
legislate upon any of the matters enumerated in the Union List. However, if
it could be shown that the core area and the subject-matter of the legislation
is covered by an entry in the State List, then any incidental encroachment
upon an entry in the Union List would not be enough so as to render the
State law invalid, and such an incidental encroachment will not make the
legislation ultra vires the Constitution.
In Ukha Kolhe v. State of Maharastra 37 , Justice Shah with him B.P.Sinha,
C.J.,K.N.Wanchoo and P.B.Gajendragadkar JJ, observed that, it is true that

36

Kartar Singh v. State of Punjab, [(1994) 3 SCC 569].
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power

to

legislate on matters relating to

Criminal procedure and

Evidence falls within the Third List of the Seventh Schedule to the Union
Parliament and the State Legislature have Concurrent authority in respect of
these matters. The expression ³criminal procedures´ in the legislative entry
includes investigation of offences, and s. 129A and 129B must be regard as
enacted in exercise of the power conferred by entries 2 and 12 in the List III.
The Code of Criminal Procedure was a law in force immediately before the
commencement of the constitution, and by virtue of Art.254(2) Legislation
by a State Legislature with respect to any of the matters enumerated in the
List III repugnant to an earlier law made by Parliament or an existing law
with respect to that matter if it has been reserved for the consideration of
President and has received his/her assent, prevails in the State. The only
difference in the situations in the two cases appears to be that,; while in
Ukha case the State law had received the President assent, the law involved
in Krishna case had not been so reserved.
In Ishwari Kehtan Sugar Mills (P)Ltd v/s State of UP 38 case, it was held,
when validity of Legislation is challenged on the ground of want of
legislative competence and it becomes necessary to ascertain to which entry
in the three Lists the Legislation is preferable to, the court has evolved the
doctrine of pith and substance. If in pith and substance Legislation falls
within one entry or the other but some portion of the subject matter of the
Legislation incidentally trenches upon and might enter a field under another
List, the Act as a whole would be valid notwithstanding such incidental
trenching.39
Conclusion
Doctrine of pith and substance has been evolved in all constitutions where
the legislative subjects are enumerated in more than one List falling within
37

Ukha Kolhe v. State of Maharastra, AIR 1963 SC 1531
Ishwari Khetan sugar Mills (P) Ltd, v. State of UP, AIR1980 SC 1955.
39
M.P.Jain, Indian Constitutional Law 779(Lexis Nexis Butterworths
Nagpur,vol-1, 6Th edn., 2010).
38
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the competence of different Legislatures. This rule introduces a degree of
flexibility into the otherwise rigid scheme of distribution of powers. It gives
an additional dimension to the powers of Centre as well as to the State.
Basic reason behind this doctrine is that if every Legislation were to be
declared invalid, howsoever, slight or incidental the encroachment of the
other filed by it, then the power of each legislative body will drastically
circumscribed to deal effectively with the subjects entrusted to it for
Legislation. Thus doctrine of pith and substance is not only for general
understanding, in fact it goes on to help the judiciary in finding out what
actually the law is trying to object for. In other words, if a law passed
ostensibly to give effect to the policy of the State is, in truth and substance,
one for accomplishing an unauthorized object, the court would be entitled to
tear the veil created by the declaration and decide according to the real
nature of the law.
The doctrine of pith and substance was there from pre-independence era,
under Government of India Act, 1935. Then after was inculcated under
Constitution of India. Eventually the doctrine has been pronounced in many
judgments as discussed earlier. The doctrine proved very significant as it
saved incidental encroachment of two pieces of Legislature on each other.
Therefore it can be inferred from the abovementioned cases, in the Indian
scenario, that the judiciary had applied three basic principles under the
doctrine of pith and substance while deciding the matters; the enactment as
a whole, its main object, and scope and effect of its provisions has to be
regarded.
The doctrine of pith and

substance gives quite a good deal of

manoeuvrability to the courts. It furnishes them tool to uphold legislation,
for it for them to decide its true nature and character and, thus, they have a
number of choices open to them and most often the Courts by putting a
favourable interpretation on the legislation in question use their power to
support

the

same.
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PROTECTION OF CONSUMER INTREST UNDER
COMPETITION LAW
Charu Raj*
Anand Raj**
Introduction
Law is an instrument to regulate human behaviour, be it social life or
business life. With the emergence of string and dominating market players,
law was required to regulate their behaviour in the market. Therefore
competition law was introduced. But wherever there is competition there are
chances for the unfair competition. Violation of ‗rules ofthe game‘ is the
essence of unfair competition and it is the nature of competition to
determine that rules.1
Consumer plays a major role in our economy. The term consumer protection
has also undergone several changes. With the growing consumerism
consumer protection, several changes with growing consumerism and
common law doctrine of ―caveat emptor i.e. let the buyer beware which
permits the seller not to put the entire burden on the buyer and shift its entire
responsibility.‖
Under Consumer Protection Act definition of a consumer include the person
who purchase goods or avails services and also include the beneficiary of
such services other than the person who hires or avails such services. Under
Consumer Protection Act it does not include person who buys goods and
services for commercial and resale purposes. While under competition act
2002 consumer includes the goods bought for commercial purpose as well.
So due to this reason the scope and ambit of consumer under competition
law is wider than the Consumer Protection Act 1986. 2

* student, Amity University Noida.
** student, Nirma University Ahmedabad.
1
Abir Roy, Jayant Kumar, competition law in India (eastern law house, 1 st edition)
2
Dr.S.C. Tripathi, competition law (central law publication , 1st edition)
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In India the first legislation related to competition in trade practices was
Monopolies and restrictive trade practices act 1969. This act was enforced
on the basis of the recommendation given by Monopolies Inquiry
Committee which was constituted by the central government. Notably, it
was enacted to curb the economic concentration and also to introduce a
healthy competition in the environment. On the basis of suggestion of the
Sachar committee MRTP act was amended in 1984. However, the area of
function of MRTP remained advisory in nature on the matters related to
division of matters and monopolistic practices. Then during the time of
economic reforms in 1991 many provisions of MRTP were not favourable
to private investment. Due to some of the reasons government instituted a
high-level committee under the leadership of M.P. Shri S. Raghavan in the
year 1999. This committee strongly suggested that present MRTP act has
some shortcomings and there are many changes which are required to be
made in it.
This is how the reports of Raghavan committee compelled the parliament to
make competition act 2002. This act was enacted on 13 January, 2003 and
consequently the competition commission in Delhi was set up on 14 th
October, 2003.
Although the word ‗socialist‘ is defined in the constitution of India, 1950
but the object of including this word in the preamble is very high.
According to Supreme Court,3 the major objective of the socialist state is to
wipe out the inequalities in economic condition, status and standards of life.
In democracy socialist pattern, uneconomical status plays a very important
role. The expression ‗social justice‘ need to be read with the expression
‗socialist‘. In a democratic and socialist form of government, it is the duty

3D.S nakara v Union of India [1983] 183 SC
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of the state to protect the interest of minorities and poor, to prevent the
uneconomical and unbalanced growth in the economy.

4

Objective of the research paper
The paper studies consumer in accordance with consumer protection 1986
and competition protection 2002. It also studies the history of competition
act and how it evolved, how MRTP act became obsolete and need emerged
for the new competition act 2002. Researcher analysed how consumers are
protected under competition act and measures adopted for consumer
welfare. Researcher also sees what are the nature of cases which are dealt by
competition commission of India and measures adopted by them to curb
anti-competitive practices. In the last how competition has played a major
role in consumer welfare.

Development and strategy in India after independence
After

independence

India

chose

Nehruvian

socialism

model.

The

Nehruavian model can be said as the mixed model which can be said as
neither market economy nor the socialist economy which is in USSR. Both
private sector and public sector co-exist in a mixed economy. The main aim
is to have government control over the affairs of the state and in order to
increase productivity and encourage competition private sector also play an
important role. The sectors in which social welfare was needed was reserved
for the government sector such as mining, electricity, railways etc.
India adopted a planned approach after independence and in 1956 the major
emergence was of Industrial policy resolution 1956. It made emphasis in all
the 3 sectors i.e. government, private and both. For the first time private
sector was also provided with a limited capacity but the core subjects of
coal, mining were in the purview of government. So it was a rigid market
with very difficult entry and exit of firms. Government was in the
4Samasher v state of A.P [1997] 3297 SC
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commanding position and it has the authority over everything that is to
decide the industries which can set up, provide licenses for production,
expansion and any other matter. Even for the small things, consent of
government was required. There was not free market in the economy. The
licensing policy of the government also favoured big business houses as
they are the ones which can generate more capital. So ultimately due to the
policies of government by imposing high tariff rates and restrictions in the
entry of new competitor, it resulted in the concentration of wealth in few
hands and business houses which prevented competition in the market and
ultimately was detrimental to the interest of consumers and economy.
Indian economy moved from laissez fair to welfare state. At this stage, there
was industrialisation that required a huge amount of state intervention. In
1960 government appointed a committee on distribution of income levels of
living. This committee is also known as ‗Mahalambis Committee‘. This
particular committee did not blame industrial licensing for growth and
concentration of power in few hands but rather it submitted in its report that
big business houses are emerging business of the planned economy. 5
In 1964 government appointed Monopolistic Inquiry Commission for 2
purposes
-

Investigate the extent and effect of concentration of power

-

To suggest necessary legislative or other resources6

In 1965 the commission submitted its report that the reason for high
concentration of economic power is that firms are allowed to manipulate
their prices and output. Big business houses have easy access to industrial
licensing, to expand their business and also to increase production.
Government also do not have adequate mechanism to check it.

5

Pradeep S. Mehta, ‗chapter 11: India‘ <http://circ.in/pdf/IndiaChapterCPS-03.pdf> last
retrieved on 17 July 2015
6
Ibid
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In July 1966, planning commission of India appointed Hazari committee to
reveal the operation of the existing industrial licensing system. The
committee concluded that working of licensing system has resulted in the
disproportionate growth of business houses in India.
Than in 1967, government appointed the industrial licensing policy inquiry
committee (ILPIC) to look into the licensing structure. After 2 years
committee submitted its report, it said that no particular and specific
instructions were given to the licensing authorities to issue licenses.
At last, committee recommended that monopolies and restrictive trade
practices bill will be passed to set up an effective legislative regime.
MRTP was enacted in December 1969 and came into force in June 1970.

Establishment of MRTP Act
The bill was drafted by Monopolistic Inquiry Commission (MIC) amended
by the committee of parliament and became the Monopolies and Restrictive
Trade Practices Act, 1969. It was enacted on 1 st June 1970.
Article 38 and article 39 are directive principles of state policy which
mandates upon the state to secure a social order for the welfare and
promotion of people.
Article 38(2) -―The State shall, in particular, strive to minimize the
inequalities in income, and endeavour to eliminate inequalities in status,
facilities and opportunities, not only amongst individuals but also amongst
groups of people residing in different areas or engaged in different
vocations.7 ‖
With this objective MRTP was established, to minimise the inequalities in
income and concentration of wealth in a particular sector.
The Monopolistic and Restrictive Trade Practices Act was established in
1969. The major aim was to prevent the concentration of wealth to the
7

The Constitution of India, Article 38(2)

Legal Mirror

59

Volume 2 | Issue 1 | ISSN-2349-8463

common detriment of the society and as the name suggests was to reduce
and overcome with the monopoly and the restrictive trade practices. So it
consists of two terms i.e. Monopoly and Restrictive trade practices.
Monopoly can be said as when the single person or the enterprise has the
control over the market and thus he is the king and can control the price and
demand according to him only. The monopolist increases the price of the
products extremely as there are no competitors and also sometime
intentionally reduce the production so the demand of the product is more
than the supply which will automatically increase the price of the product.
This automatically results in the lack of competition for the sale of goods
and services. Restrictive trade practices are also prohibited which means to
adopt the policies which restrict the competition in market for e.g.anticompetitive agreements, use of dominant position and bidding, cartels can
also come into the category of restrictive trade practices.
Cartel is the agreement between competing firms to regulate the entry of
new competitor in the market and regulate the selling price, purchase price
as well as production. OPEC is the example of cartel. It also restricts
competition to an extent and prevents the new sellers in entering into the
market.
The major objective of MRTP Act –
-

To restrict the unfair trade practices

-

To restrict the restrictive trade practices

-

To prevent the concentration of power

-

To prevent monopolistic trade practices

-

To prevent monopolies8

Redressal mechanism plays a key role in any country as where there is a
right there need to be a remedy. As our economy was growing and
8

Abhishek
‗
MRTP
act-1969‘
(
21
February2014)
<http://www.management4all.org/2014/ 02/ mrtp-act-1969.html> accessed 20 July 2015
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modernising nine amendments were done in the MRTP act before
competition act 2002 came.
MRTP was only concerned with monopoly and had a very limited scope. It
also provided no provisions to protect the consumers against the unfair trade
practices which were the major aim of competition act 2002. Than Sachar
committee recommended its view that Unfair Trade Practices need to be
added as the separate chapter in MRTP to prevent this act to be misused and
list all the acts which are unfair so that it can be easily known to suppliers,
dealers, consumers and manufacturers. With this development, MRTP
played a very important role in promoting competition in the market and it
was the first major initiative taken. Later in with new economic reforms in
1991 a shift has taken place and MRTP was not able to more with the shift
so Competition Act was formed.
Even though there were various problems which came in MRTP that is
language barriers, was not able to provide redressal to the complicated
issues and solve only the cases which involve lesser damageetc. but it can
be said as the base for Consumer Protection Act and the idea for its
development. Both played a complementary role to protection of consumer
interest.
Definition of consumer
Broadly we can say that consumer is any person who uses goods and
services which are generated in the economy. But the definition of
consumer as defined in competition act 2002 and Consumer Protection Act
1986 is different.
‗Consumer‘ is defined in section 2(d) of Consumer Protection Act 2002 and
2(f) of Competition Act
Section 2 (f) of the Competition Act defines ‗Competition‘ as
Competition law and Consumer Protection both are different Act but the
common purpose and goal of both the Act is same i.e. the consumer welfare.
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Consumer protection includes the consumers who are end customers and
purchase goods or hires services only for the personal benefit. But
competition includes the persons who purchase goods and services for
commercial use as well so the scope is wider.
Secondly,the object of consumer protection is concerned with the individual
interest i.e. person can complain if aggrieved by a particular instance but in
competition the duty is the public interest and fair competition in the entire
market is considered.
Thirdly,

consumer protection deal with the individual interest while

competition deals with the interest of market as a whole.9
But the only difference is that both the policies address to the common goal
through different perspectives. Competition law approaches the market
through the supplier side; its main agenda is to increase competition so that
consumers have a wider choice at reduced prices. Competition law prevents
certain types of action which prevent and interfere with competition mainly
restrictive agreements i.e. cartels, harmful conduct adopted by dominant
enterprises and anticompetitive mergers. While consumer policy approaches
the market form the demand side such that consumers are able to exercise
their respective rights and file cases if they face any problems. 10 This act
protects the consumers from misleading advertisements, and contract terms.
Both the policies i.e. competition and consumer reinforce each other. At the
time when consumers exercise their choices, they can act as competitor
disciple to producers. There need to be coordination among these two
approaches in order to ensure that market flourish.11

9

SanchitAgarwal,
‗competition
law
and
protection
of
consumer
interest‘<http://cci.gov.in/images/media/ResearchReports/SanchitInt260811.pdf>last
retrieved on 17 July 2015
10
‗The
interface
between
competition
and
consumer
policies‘
<http://www.oecd.org/regreform/sectors/40898016.pdf> last retrieved on 17 July 2015
11
Ibid
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The object of the legislatures in Consumer Protection Act is for the redressal
of grievances of consumers. They wanted to protect the interest of
consumers against exploitation by manufacturers and traders. Therefore
legislation was introduced and enacted with the object to protect consumers
from unfair trade practices and exploitation.
The act provides 3 tier forum for redressal of consumer grievances i.e.
district forum, state forum and national commission. The main object of
institution of 3 forum is the speedy redressal of disputes where consumer
does not have to go through the long litigation and dispute. In consumer
protection council v. National dairy developmental board 12 ,the court said
that the Consumer Protection Act 1986, which gives right to such public
body provides in its preamble, that the act has been enacted to provide better
protection of interest of consumers and its object clearly provide that the
consumer has right to be assured, wherever possible, access of variety of
goods at competitive price and right to be heard and to be assured that
consumer interest will receive due consideration at appropriate forums. 13

Consumer welfare
There is no specific definition of consumer welfare but one can comprehend
it by looking at the United Nations guidelines for consumer protection. It
was adopted by the UN general assembly in 1985 and was amended in
1999. It is an international forum established to maintain a check on
legislations aimed at promoting consumer welfare.
The UN guidelines make the governments to maintain a strong policy for
consumers and also provide enhanced safeguards to them.
Some of the rights were provided by developing a framework and it will
ensure how these policies are helpful in promotion of rights of consumers.

12
13

[1992] 2 CPJ 617 (HC)
Dr. S.C. Tripathi, competition law( central law publication. 1st edition)
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Need for competition act
The need for the new law has its origin in the budget speech in 1999. It was
stated that MRTP act has become obsolete in certain areas in the light of
international economic developments relating to competition laws. There is
a need

to

shift the focus from curbing monopolies to promoting

14

competition . The object of the MRTP act was to prevent the economic
concentration in one common detriment curbing unfair trade practices and
to check monopolistic activities only while the object of new competition
law was to promote in sustaining the competition in the market and to
protect the interest of consumers as a whole. It was realised by the Indian
that MRTP Act is not useful in changing economic and social condition of
India. New competition act also did not favoured dominant position which
was accepted under MRTP act. But now it was considered that adverse
appreciable effect in dominance is punishable and not allowed. Though
dominant position itself is not bad but if it causes appreciable adverse effect
and is detrimental to fair competition in the market than it can said to be
violative of section 4 of competition act 2002.15

With the establishment of WTO whole international economic and social
condition of India changed. Pursuit to this the ministry of commerce set an
expert group on international trade and competition:
The expert group recommended that there is a need for appropriate
competition law to protect fair competition or to check anti- competitive
practices. Further government of India appointed a high level committee on
competition policy and law known as ―Raghvan Committee‖ also known as
14

Dr.Chakravarthy, „MRTP Act metamorphoses into
international.org/doc01.doc>last retrieved on 17 July 2015
15

competition

act‘<cuts -

SaibalC.pal, ‘ Competition Act, 2002 & impact on industry in the years ahead ‘
<file:///C:/Users/Admin/Downloads/Competition%20Act,%202002%20&%20impact%20o
n%20industry%20in%20the%20years%20ahead%20(1).html> last retrieved on 19 July
2015
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―Raghar committee‖ to advise a competition law for the country. On the
basis of the report Competition Act was enacted by the parliament in
December 2000 and it received president assent in January 2003. 16
Competition law
The word competition is not defined in law. But in English practice we can
define competition as the activity or condition of striving to gain or win
something by defeating or establishing superiority over others. 17 However in
market place, it can be defined as a process of rivalry to attract more
customers or enhance profit. Further competition in the market means
competing for the quality, price and resources, fair trade and efficient
resource allocation.18
Major objective of competition law is the protection of interest of
consumers. Consumer is the king of the market and to reduce the monopoly
and make the sellers liable for the act competition was needed. It protects
the interest of consumers and try to achieve equal distribution of wealth and
income. Competition law will help in the faster economic growth and just
monopolistic competition was not enough to meet the requirements of the
economy. There was a need for a strong law which can remove the barriers
in the economy and promote competition so that everyone tries to increase
the quality of products and more choices could be available to the
consumers. Before the economic reforms of 1991 and the policy of
liberalisation, privatisation and globalisation was adopted India adopted
introvert approach and was not an open economy but because of the
condition of world bank it had to open up its economy which helped
domestic producers and sellers to compete with the outside forces and major
benefit available was with consumers as now they are not the weaker part
16

Ibid
qaqaya Hassan, lipimilegeorge ‗The effects of anti-competitive business practices on
developing
countries
and
their
development
prospects‘(2008)
<http://unctad.org/en/docs/ditcclp20082_en.pdf> last retrieved on 20 July 2015
18
Ibid
17
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and have large number of choices which they can compare in every aspect
and then make their decision on the basis of the maximum utility. It helped
in increasing quality with reduced prices which was vice versa before.
Competition law believes to be unrestrained with any restrictions.
Consumer protection as the result of competition act
There is growing recognition that along with government sector competitive
private sector is essential in fostering economic development. Effective
competition spurs firms to focus on efficiency and improve consumer
welfare by offering greater choice of higher quality products and services at
lower prices. It also promote greater accountability and transparency in the
government-business relations and decision making. It helps to reduce
corruption which spread in the economy if there is no competition, lobbying
and rent seeking.19 It provides opportunity to participate in the economy and
share the benefits of economic growth.

For the efficient working of the

market competition play a very important role. Competition being the
essential element encourages enterprise and industry and also widens
choice.

By encouraging competence of industry, competition in the

domestic market whether between domestic companies alone or between
those

and

overseas

companies

also

contribute

to

international

competitiveness. The trade and investment markets enjoy the full benefits of
competition. Major goal of competition is to promote consumer welfare
which can be defined as maximisation of consumer surplus. The aim is to
maintain economic rivalry in the market to increase competitiveness and
provide consumers with fair share of this economic wealth. The main aim
can be said either to protect market failures or provide remedy to it. Major
attention is required in the areas where competition law is ineffective.

19

R. shyamkhemani, ‗ the investment climate, competition policy, and economic
development in Latin America‘
<http://scholarship.kentlaw.iit.edu/cgi/viewcontent.cgi?article=3650&context=cklawrev iew
> last retrieved on 18 July 2015
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Consumer play a major role in consumer law. All the laws revolve around
the consumers. It guarantees that legislature will not make any law which
will be detrimental to the interest of consumers. Suppliers are under
obligation to disclose each and everything to consumers i.e. quality controls,
measures to address safety and dispute resolution. Consumer laws are not
only concerned with providing goods at cheap prices but also focus on
social aspects such as considering health and safety of consumers. It
contains procedures for cheap, fast and easy access to justice and is
concerned about enforcement methods.
So when we say that the object of consumer protection and competition is
consumer welfare. So consumer welfare can be achieved not only by
providing economic efficiency but also providing social justice. Efficiency
can be increased and maintained when consumer resources are improved in
a way which help them to promote their interest instead of mechanism
where state does so.
Competition law help to increase the number of choices available with the
consumers and reduce costs for sellers. Competition will also help in
increasing modernisation by development of new technologies to attract
consumers. It helps in broad participation in economic, social, and political
advances while ensuring opportunities for new entrepreneurs. 20 Competition
has helped in reducing air fares, telephone rates, petrol prices and rates of
several other things to a great extent because of the wide competition in
market. When a person loses a job in a firm then he has many other options
to go for another job. This reduces arbitrariness exercised by particular
organisation.21
Competition law protect the process of free market competition because it
will help in the efficient allocation of scarce resources. Some clearly believe
20

The institute of company secretaries of India, economic and commercial laws(2014):
competition and consumer protection (2014)
21
Ibid
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that

maximisation

of economic efficiency will result in benefits to

consumers. It can also be said that consumer welfare is the ultimate and
natural result of competition law. Competition is not an end in itself but
means to ensure that market economies work for the welfare of consumers.
The major aim of competition law was to restrict the policies adopted by the
country to protect its economy and face competition. Competition Act 2002
seeks to ensure fair competition in India by prohibiting trade practices,
which cause appreciable adverse effect on competition in market within
India.22 A quasi-judicial body called Competition Commission of India
(CCI) has been established. CCI shall also undertake competition advocacy
to create awareness and to impart training on competition issues. CCI shall
take suitable measures for the promotion of competition advocacy, to create
awareness and to impart training about competition issues. 23
The preamble to the act states as follows‗This act provides for the establishment of a commission:
1) To prevent practices having effect on competition
2) To promote and sustain competition in the market
3) To protect the interest of consumers
4) To ensure freedom of trade carried on by other participants in
market in India24 ‘
Competition law all over the world primarily concerned with the acquisition
and/or exercise of market power and its abuse. Market power is known in

22

Mahavirlunawat,‘ corporate law-increased responsibilities and safeguard/protective
measure‘
< http://www.icsi.edu/docs/webmodules/Programmes/31NC/CORPORATELAW MAHAVIRLUNAWAT.doc> last retrieved on 20 July 215
23
The Competition Act, 2002(universal law publishing co. pvt. Ltd. 2011)
24
Nishithdesai, ‗ competition law in India a report on jurisprudential trends‘
<http://www.nishithdesai.com/fileadmin/user_upload/pdfs/Research%20Papers/Competitio
n_Law_in_India.pdf> last retrieved on 20 July 2015

Legal Mirror

68

Volume 2 | Issue 1 | ISSN-2349-8463

competition – jurisdictions as dominant position, monopoly power and
substantial market power25
The act specifies the following practices by a dominant enterprise or group
of enterprise as abuses:1) Unfair or discriminatory condition or price
2) Reducing or restricting production of goods or provisions of
services of market
3) Reducing or restricting technical or scientific development to
the prejudice of consumers.
4) Denying market access in any manner26
5) Using its dominant position in one relevant market to enter
into or protect other relevant markets.27
Since it is well believed that the more will be the competition in the market
the more the country will flourish and its economic strength will be more. It
is based on the common principle of Charles Darwin theory of survival of
the fittest. When we apply this principle in the current economy that means
that the one which is strong will prevail and the weaker will be eliminated
from the market.28 The major benefit which is available is to the consumers
as they get wider choices and options. The get good quality products at
reasonable rates because there is tremendous competition in the market and
everyone is striving to attract the consumers towards its products. 29
25

‗Abuse of dominance under competition act. 2002‘
<http://www.cci.gov.in/images/media/Advocacy/Awareness/Abuse_Dominance.pdf> last
retrieved on 17 July 2015
26
assanqaqaya, ‗ the effects of anti-competition business practices on developing countries
and their development prospects‘ <http://unctad.org/en/docs/ditcclp20082_en.pdf> last
retrieved on 17 July 2015
27
Neha
kumar,
‗the
competition
act,
India‘
(12
march
2014)
<http://www.slideshare.net/NehaKumar09/the-competition-act-India> last retrieved on 17
July 2015
28
Watson frunji, ‗ advantages of competition -2 untold advantages of competition that help
every industry‘ (ezine articles, 24 February 2009 ) <http://ezinearticles.com/?Advantages of-Competition---2-Untold-Advantages-of-Competition-That-Helps-EveryIndustry&id=1944193> accessed 17 July 2015
29
Ibid

Legal Mirror

69

Volume 2 | Issue 1 | ISSN-2349-8463

Now the consumers are not taken for granted and neglected, fooled as they
were done before. The theory of ‗consumers beware‘ is changed to ‗sellers
beware‘. Now sellers sell their products with caution and they have to bow
to the demands of consumers to sell their products and satisfy them. Further
competition law prevents the abuse of dominant position.
Belaire Owner‟s Association v. DLF Limited30
The case concerns competition issues and consumer interests in the
residential real estate market in India. The complaint/information was filed
by Belaire Owners‘ Association for delay in possession and violating
building restriction norms such as increasing the number of floors and
apartments as compared to what was earlier agreed. 31
Further, for the question of dominance, the Commission held ―that in the
relevant market, DLF faces negligible threat from its rivals. It is capable of
operating independently of the competitive forces in the market due to
which it‘s abusing its position and making one sided changes in the
agreement which is unfair use of dominance. Both consumer interest from
the point of view of competition and consumer protection is violated. As
dominant builder is imposing unfair conditions in the agreement and forcing
customers to bind by it. It is also resulting in the abuse of dominant position
which ultimately affect competition in India and violate section 4 (2)(a)(i) of
Competition Act 2002.32 ‖ Commission directs DLF Ltd. to stop imposing
such unfair conditions and make relevant modifications in the agreement.
Penalty of 7% of the average of the turnover of past 3 years was also
imposed. After the findings of commission in DLF case, many other cases
were piled up against the dominant exercise of power by real estate builders.
30

[2010] 19 (competition commission of India)
Shubhangigoel,‘
protecting
consumer
interests
under
competition
law‘
<http://cci.gov.in/images/media/ResearchReports/ProtectingConsumerInterestsUnderComp
ttLaw.pdf> last retrieved on 20 July 2015
32
Section talks about- directly or indirectly, imposes unfair or discriminatory- condition in
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This landmark judgment resulted in a lot of change in the functioning of
builders and making agreements which are in accordance with the
requirements of competition act 2002.33
Conclusion
Competition has emerged with a significant importance nowadays. With the
economic development and worldwide competition, everyone is competing
harder to attract the consumers so a strong check is required to be
maintained on their functioning. Consumer Protection Act was the base for
the emergence of competition act and to consider the grievances of
consumers and provide them with quick redressal system. Consumer
protection is aimed at protecting the interest of a particular individual as
well but competition law aims at the interest of market and economy as a
whole. Many complaints are rejected by CCI (competition commission of
India) on the ground that they are solely concerned with a particular
consumer

interest

and

do

not

deal with

competition.

Competition

commission is not a proper platform for such individual complaints. For e.g.
In DLF case, both matters of consumer and competition were involved due
to which competition commission took cognisance on the case and
addressed the problem of the consumers whose interests were prejudiced.
Competition law is very comprehensive and

enacted

to

meet the

requirements of economic development and economic growth related to
competition issues. In strict terms of economics, consumer welfare has been
defined as consumer surplus, which is that part of consumer surplus that
accrues to consumers. In other words, competition law is not only concerned
with maximizing of firms, rather it is concerned with defending market
competition in order to increase welfare, not defending competitors.34

33

Ibid
Inga bauzyte, ‘the importance of competition policy implementation in a small economy:
the case of a Lithuanian fuel trade market‘
34
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U.S.‟ Strong-Arming of Developing Countries- An Intellectual
Property Perspective
Tavishi Srivastava*
The Uruguay round for signing the General Tariff and Trade (‗GATT‘)
Agreement, which eventually lead to the genesis of the World Trade
Organisation (‗WTO‘), became the most potent link between the WTO and
World Intellectual Property Organisation (‗WIPO‘). The GATT Agreement
was signed on April 15, 1994 but came into force after two years on January
1, 1996 because a glitch was identified by the drafters, which was- the need
of intellectual property protection.

This legislation was indispensable

because intellectual property protection was necessary to foster trade among
the global community and in furtherance of this need, the TRIPS Agreement
(‗the Agreement‘) came into being. If a country was a member of the WTO,
it had de-facto ratified the Agreement and was bound by it; non-compliance
could lead to the activation of the dispute settlement procedure.

Albeit the Agreement was drafted to protect the intellectual property of all
the countries in the international sphere, the interests of the developing
countries were side-lined. Under the veil of harmonization, the developed
countries furthered their interest in intellectual property protection and the
developing countries were left with no option but to sign the Agreement.
The U.S played a pivotal role in the course of events that led to the
developing countries signing the Agreement, willingly or otherwise.

The entire negotiation process that eventually led to the Agreement is rather
intriguing and provides a glimpse of world politics in general. Right from
the inception of international laws on intellectual property that is after the
Paris Convention (1967) and

Berne Convention (1971), developing

countries had been demanding the revision of the Paris Convention in order
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to reduce the standard of IP applicable to them.1 This gave birth to the Paris
Convention Revision process which ultimately failed and the lowering of IP
standards for developing countries did not occur.

In WIPO, countries vote as blocks categorized based on economic factorsdeveloping, developed and underdeveloped countries. However, in GATT
the voting was done based on the principle of consensus. 2 For this reason
developing countries had two major reservations3 -

(i)

The TRIPS agreement should be made under WIPO and not
WTO as the former offers a more conducive environment to the
developing nations and is a neutral forum

(ii)

Liberal compulsory licensing should occur in order catalyze the
progress of the developing nations

India put forward a memorable argument which was reiterated in different
forms over the negotiations. It argued that patents were linked to critical
developmental priorities such as ‗food production, poverty alleviation,
nutrition, health care and disease prevention.‘4 With special attention to the
need for lower standards of protection in the global pharmaceutical industry
so that most drugs fall into public domain and more lives are saved.
However, due to the factors of U.S. dominance over developing countries
and the principle of consensus, opposition by developing countries was
softened through consultations at the bilateral level.

*Symbiosis Law School Pune.
1
Susan K. Sell, Power and Ideas North-South Politics of Intellectual Property and
Antitrust (1998) Ch. 4, pp. 107-40; Beier (1984) pp. 1-20; U.S. General Accounting
Reports (1987); https://www.census.gov/dmd/www/GAO.htm
2
Jayashree Watal, Intellectual Property Rights in the WTO and developing countries
(2000)
3
GATT (1989): MTN.GNG/NG11/W/57, 11th December
4

J. Sacchs, Helping the World‟s Poorest, Economist, August 14, 352, (8132) p. 17-20
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In 1985 the first instance of the U.S. exerting its dominance over developing
countries, in relation to implementation of Intellectual Property (‗IP‘) law,
was witnessed. U.S. took action against the Republic of Korea with respect
to the bilateral trade agreement that subsisted between them on the grounds
that the protection offered to the U.S. under Korean IP law was not strong
enough. U.S. being one of its key trading partners, Korea
had no option but to strengthen its IP laws.5

Enactment of 1988 Omnibus Trade and Competitiveness Act by the U.S.
resulted in spotlighting the countries which had low IP standards. This
meant that the trade relations that subsisted between spotlighted countries
and the U.S. were in jeopardy. The U.S. Trade Law, 1974 identified
‗Priority foreign countries‘, which were countries that offered the least IP
protection like Brazil, India, Japan to name a few. While India and Brazil
were identified due to the fact that they were, according to the U.S., lacking
in IP law, it was most astonishing that Japan also figured in the same list as
Japan‘s trade deficits with U.S. were negligible. It was highly probable that
the only reason for them being in the spotlight was because they opposed
U.S‘ proposition in the Uruguay Rounds.

Mexico was targeted by the U.S. in 1987. As a result, Mexico lost $500
million Generalized System of Preference under the UNCTAD. 6 Later
Brazil lost $39 million in its overall trade and Thailand was placed on the
watch list.
The WTO-WIPO Cooperation agreement which was drafted in Geneva on
Dec 22, 1995 and came into force on the 1 st of Jan, 1996, offers some hope
though. The purpose was to establish a mutually supportive relationship
5

Michael P. Ryan, Knowledge Diplomacy- Global Competition and the Politics of
Intellectual Property, 1998, p. 75
6

http://unctad.org/en/Docs/itcdtsbmisc58rev2_en.pdf
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between them, and with a view to establishing appropriate arrangements for
cooperation between them.7 The agreement was mainly focused upon
empowering WTO to a level such that it matches the benefits that WIPO
enjoys and thereby acts as a leveller.

India has come a long way since then. After the Doha declaration in 2003,
WTO amended Article 31 (f) in terms of export of pharmaceutical products.
Thereby, India made an amendment in its patent law in 2005. 8 The main
dilemma is that if the intellectual property rights become expensive, it acts
as a direct hindrance to economic progress, thereby adversely affecting the
developing countries.9 At this juncture it is important to note that Article
39.3 of the TRIPs Agreement10 which talks about protection of undisclosed
information in marketing of pharmaceuticals etc., does not in any way
mandate data exclusivity in the pharmaceutical industry. In fact, it provides
an exception to data disclosure when the protection of public is at stake.
This exclusion has only recently started reflecting in India‘s compulsory
licensing model which has become an inspiration to other developing
countries.

In the compulsory licensing issue of the cancer curing drug made by US
pharma major Bristol-Myers Squibb- Dasatinib, the U.S. triumphed in
exerting its dominant position over the Indian Department of Industrial
Policy and Promotion. Reportedly, the U.S. Trade Representative stated that
India discriminates against the U.S.

pharmaceutical industry. In the

Dasatinib case, even though the Ministry of Health urged the Government to
apply for grant of compulsory license under section 92 of the Indian Patent
7

Preamble, WTO-WIPO Cooperation Agreement
http://ipindia.nic.in/ipr/patent/patent_2005.pdf
9
Mazzoleni and Nelson, Economic Theories about the Benefits and Cost of Patents (1998),
p. 273-84
10
https://www.wto.org/english/docs_e/legal_e/27-trips_04d_e.htm
8
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Act for the manufacture of generic versions of this drug to cure more cancer
patients, the final decision made by the Government was to side with the
U.S.11 Their reason for doing so was that it might create a rift in the trade
relations of U.S. and India and affect foreign policy. This was despite the
stirring revelation brought to light by the Director of Union Affordable
Cancer Treatment that once Leukemia is resistant to Gleevec, Dasatinib is
the last resort for survival.
However, the 2012 Natco Pharma Ltd. 12 offset the non-grant of compulsory
license. India granted its first compulsory license under Article 84 (1) of the
Indian Patent Act to the pharmaceutical industry for the purpose of
producing a generic version of the medicine Nexavar to combat liver and
kidney cancer. Indian generics companies play a big role globally, exporting
$13bn worth of pharmaceuticals last year, 40 per cent of which went to the
U.S and Europe.13
India, the ‗Robin Hood country‘14 , has been both acclaimed as well as
criticized for its approach towards patent grants and compulsory licensing.
Around 30-40 developing countries are using its compulsory licensing
model as inspiration to amend their own laws. South Africa as well as Brazil
have expressed their desire to follow India‘s lead after the Natco
judgment.15

11
12

http://ipindia.nic.in/iponew/Order_30October2013.pdf
Natco v. Bayer (Controller of Patents, 2012)

13

http://wtocentre.iift.ac.in/thematic/pdf/thematic2013/Product%20Specific/Pharmaceuticals.
pdf
14
http://www.tndalu.ac.in/pdf/SEMINAR%20BOOK_1Final.pdf
15

http://wtocentre.iift.ac.in/thematic/pdf/thematic2014/Bilaterals%20and%20Regional/Brazil.
pdf; http://articles.economictimes.indiatimes.com/2013-10-24/news/43366234_1_indianpatent-act-patent-laws-glivec
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The link between the pharmaceutical industry and India entering the watch
list in U.S‘ Special Report 301 is noteworthy. It is strongly suspected that
the U.S. drug lobby is responsible for the extremely low rank given by the
U.S. Chamber of Commerce's Global Intellectual Property Center (GIPC) to
India for its global IP protection.16 In 2015 Indian PM Narendra Modi made
a statement that the law ―will nurture innovation and protect your
intellectual property‖ at the Indo-US CEO summit.17 Ian Read CEO of
American drug maker Pfizer, and other CEOs of US-based pharma majors
who were present at the summit are bent on making India strengthen its
level of IP protection. India has once again entered the ‗watch list.‘18
It is particularly noteworthy that when there was an anthrax scare in the U.S
in 2001, they were able to manufacture enough amounts of Ciprofioxacin to
treat 10 million people. This quantity was far greater than the supply and the
manufacturer of the patented product Bayer lacked the capacity to produce it
in a timely manner. This was because, ironically, on 16 th October 2001, U.S.
Senator

Schumer

asked

to

issue

compulsory

licenses

to

generic

manufacturers19 in the need of the hour.
U.S.‘ admonishing Indian intellectual property standards seems hypocritical
considering that when it comes to issues such as copyright protection of
foreign countries in the U.S., such applications were refused. For instance,
in the Irish music case against the U.S., it was noticed that the royalties
received for the copyright of Irish music was not proportional to the amount
of sales that the music was making in the U.S., the Irish Music Rights
Organisation took its grievance to the European Union (EU). In 1999, the

16

http://www.theglobalipcenter.com/15339/
http://articles.economictimes.indiatimes.com/2015-01-26/news/58470136_1_tax-regimepm-modi-india-us-ceo-forum
18
https://ustr.gov/sites/default/files/2015-Special-301-Report-FINA L.pdf
19
https://www.gpo.gov/fdsys/pkg/CHRG-107shrg81587/ht ml/CHRG-107shrg81587.ht m
17
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EU requested consultations with the U.S. in respect of section 110 (5) of the
U.S. Copyright Act, 1976. Thereafter Australia, Brazil, Canada, Japan and
Switzerland also joined hands with the EU. The EU contended that this
particular section permitted, under certain conditions, the broadcast of music
of artists in public places like bars and restaurants, on radio and television,
without the payment of a royalty fee. It was found that U.S. was not
fulfilling its obligations under Article 9(1) of the TRIPs Agreement, which
requires Members to comply with Articles 1-21 of the Berne Convention.

Similarly, the Havana Club Rum case, one of the most controversial cases in
the history of cases brought before the WTO, it was EU‘s contention against
the U.S.

that the U.S.

Trademark law prohibited registration and

enforcement of a Cuban Trademark in the U.S. under the pretext of a Cuban
embargo. The trademark in question was of ‗Havana Club‘ rum, which was
licensed to the French company, Pernod-Ricard.20 Such prohibition of
registration of the mark was a flagrant violation of the TRIPs Agreement.
Further, U.S‘ two-faced attitude with regard to intellectual property was
evident in the case of Antigua and Barbuda. The dispute dates back to 2003
when the Caribbean islands of Antigua and Barbuda requested consultations
with the U.S. regarding its gambling laws affecting the cross-border supply
of gambling and betting services from Antigua and Barbuda. 21 The U.S.‘
efforts to prosecute foreign-based suppliers of online gambling services
prompted Antigua to file a complaint in the WTO, in which it claims that
the U.S. had violated its GATS commitment to free trade in recreational
services. The WTO ultimately ruled in favour of Antigua and Barbuda and
awarded the islands the right to suspend $21 million annually in intellectual
20

Donald R. Dinan, An Analysis of the United States- Cuba “Havana Club” Rum Case
before the World Trade Organisation, 26 FORDHAM INT‘L L.J 337 (2002)
21
https://www.wto.org/english/tratop_e/dispu_e/cases_e/ds285_e.htm
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property rights held by U.S. firms22 for each year that U.S. blocks its
gambling services. During the consultation, U.S. portrayed Antigua and
Barbuda as a nation that flouts IP laws and is involved in intellectual
property law piracy. This was an astonishing stance taken by U.S.
considering that it itself allows horse-racing sites to function legally.23 It is
high time for U.S. to get off its high horse and come on a level-playing
field. In 2003 Antigua raised the issue of implementation of WTO dispute
procedures with special focus on small countries that do not have much
power in world politics.24
Article 1 of the TRIPs Agreement states, ―Members may, but shall not be
obliged to, implement in their law more extensive protection than is
required by this Agreement.‖ It is critical to state at this juncture that India
is very much aligned with the TRIPs Agreement and reserves its sovereignty
to draft its own intellectual property law.

Alternatively, the WTO has a Dispute Resolution mechanism set in place
which can always be approached by the U.S. to address its concerns. The
Special 301 Report prepared by the USTR has no binding value on India.
However, India has made efforts to keep the trade interests of the U.S. in
consideration and has reviewed its intellectual property law accordingly.

Having stated that U.S. has many grouses with the IP protection offered by
India, it is only fair to bring to notice that India has been commended for
following ―best IPR practices‖ as well. According to the Special Report 301,
India‘s seeking for comments on amendments to the draft of new Patent

22

https://www.usitc.gov/publications/332/journals/online_gambling_dispute.pdf
https://www.legal-gambling-usa.com/horse-racing-betting-websites.php
24
https://www.ip-watch.org/2014/04/26/antigua-questions-efficacy-of-wto-dispute-systemover-ip-related-case/
23
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Rules and holding meetings with stakeholders25 in that regard was
noteworthy and worth emulating.

However according to the principles of national sovereignty guaranteed
under the Charter of the United Nations, India has the exclusive sovereign
right to determine what treaties it should sign and what law should prevail in
the country. The fact that India has not yet signed the WCT, WPPT and the
Singapore Treaty is a matter of internal governance and the U.S. should not
try to pressurize India into entering into any such treaty.

While the concern that compulsory licensing is affecting the revenue
generated by their companies drastically may be valid to some extent, the
lack of spending power of the developing countries should be of paramount
importance so that adequate and affordable health care facilities are
available to all. The U.S. must realize that the monopoly of the inventors
cannot override the value of lives of people. As rightlyput by Gautam
Buddha, ―For the good of the many, for the happiness of the many, out of
compassion

25

for

the

https://ustr.gov/sites/default/files/USTR-2016-Special-301-Report.pdf

world.
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HIV/AIDS IN INDIA : JUDICIAL PERSPECTIVE
Renu Pal Sood*
Denial of social, economic, legal and human rights violations are amongst
the various consequences faced by people living with HIV/AIDS. Law,
policy and judicial action have always upheld the human rights framework
and are doing their best to restore as far as possible, their status in the
society by means of rules, enactments ,conventions and other administrative
measures. The process has yielded many rights in their favour. People living
with HIV/AIDS, in this way, receive much needed physical, societal and
medical care and attention but still issues concerning HIV infected and
AIDS patients figure in the courts of law.
Among the first HIV cases heard by the Indian courts was
Lucy R. D‟Souza v State of Goa,1 where Dominic D‘Souza, a resident of
Goa, was found to be HIV-positive when he donated blood at a Goa
hospital. The test was performed without his knowledge or consent, and the
results were revealed not to him, but to the local police. He was
subsequently arrested and confined in an unused TB sanatorium pursuant to
Section 53(1)(vii)2 of the Goa, Daman and Diu Public Health Act3 , His

*Asst.Prof., UILS Ava Lodge Shimla.
1
AIR 1990 Bom 355.
2
Empowers the State Government to isolate persons found to be positive for Acquired
Immuno Deficiency Syndrome (AIDS), for such period and on such conditions as may
be considered necessary and in such Institutions or wards thereof as may be prescribed.
3

The Act aims at advancing the public health. Section 47 enumerates
the list of infectious diseases and empowers the Government to declare by
notification certain diseases to be infectious. Several diseases including
AIDS were added in the statutory list of infectious diseases contained
in Section 47.Section 49 relates to provisions and maintenance of isolation
hospitals and wards. Section 53 empowers removal of infected person to a
hospital under four circumstances mentioned in sub-sections (i) to (iv).Subsections (vi) to (xv) were added to Section 53(i). Sub-section (vi) makes it
mandatory not to refuse collection of blood for investigation of AIDS or any
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mother, Lucy D‘Souza, filed a writ petition before the Goa bench of the
Bombay High Court challenging the constitutional validity of the same.
The Court stated that the legislation was passed by authorities who
had considered the available information and evidence about the disease and
had determined that the isolation of an HIV-positive person was the correct
course of action not only in the interest of society but also in the interest of
the HIV/AIDS patient. The Bombay High Court observed:4
Isolation is not merely in the interest of the society. In a
given case, it may also be in the interest of an AIDS patient,
because he may become desperate and lose all hopes of
survival and therefore, has to be saved against himself.
Perhaps, bearing in mind all these factors, the experts have
consideredisolation as one of the preventive measures.
The high court recognised the serious consequences of the State‘s policy to
isolate, but held that the interest of public health supersedes an individual‘s
rights.It was further observed by the Court:5
Isolation can sometimes be counterproductive, since the
patient may go underground or may not disclose the ailment.
It may not be the ideal way of dealing with the situation, but
‗ideal‘ is not always ‗Practical‘ in life. When such a high risk

other communicable infectious disease if the Health Officer has reasonable
grounds to suspect that the person is suffering from any of those diseases.
Sub-section (vii) made it mandatory to isolate persons found to be positive for AIDS by
serological tests.Subsections (viii) to (xv) enumerates the care and/or precaution to be taken
in the case of patient suffering from AIDS or other infectious disease. The Act was further
amended by the Goa Public Health (Amendment) Act, 1989 The mandatory requirement of
isloation of an AIDS patient contained in sub-section (vii) of Section 53 was converted into
the discretionary requirement and authority of the Health Officer in the matter was
withdrawn and given to the State Government.
4
Id. at 358
5
Id. at 358.
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to the public health exists, erring on safer side may be
permissible.
Relying on the wisdom of policy makers, Mohta,G Couto, JJ asserted :6
Matters like this essentially fall in the realm of policy. This
policy decision is taken by those who are in charge of
advancing public health and who are equipped with the
requisite know-how. We find ourselves too ill-equipped to
doubt the correctness of the Legislative wisdom. Even if
there is any doubt about its correctness, it‘s benefit must go
in favour of the policy maker. Courts are not powerless to
examine the correctness of a policy decision. But such power
has to be very cautiously exercised, field of exercise being
very limited. Settled legal principle is that there is a
presumption that the Legislature understands and appreciates
the needs of its people. Good faith and knowledge of the
existing conditions has also to be presumed in its favour.
There is no weighty evidence either, intrinsic or extrinsic on
the basis of which the above presumption or the presumption
of constitutionality of a statute is rebutted. If there is a
conflict between the right of an individual and public
interest, the former must yield to the latter.
The Court held that the legislative policy of Section 53(1)(vii) of the
Act is absolutely clear. It is to prevent the spread of HIV/AIDS in public
interest. The authority to take decision in the matter of isolation vests in the
highest authority viz. the State Government itself. For all these reasons,
provisions are reasonable and valid, substance as well as procedure wise and

6

Id. at 359,Para 11.
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are not violative of either Article 14 or Article 19(1)(d) or Article 21 of the
Constitution.

7

Lucy R. D‟Souza‟s case highlighted several aspects of the laws that
are related to the HIV epidemic beyond the application of public health laws
. A landmark anti-discrimination case in the Bombay High Court that
affirmed the rights of PLHAs in the workplace was Mx of Bombay Indian
Inhabitant v. M/sZy,8 (popularly known as Mx case),where MX, a casual
labourer, was tested for HIVby his employer, ZY, a public sector
corporation, prior to being regularised into a permanent position. MX tested
positive for HIV,though otherwise fit, was rejected from being regularised,
and his contract was terminated. MX filed a writ petition in the Bombay
High Court, arguing that the company‘s rules (mandatory HIV testing and
denial of employment to positive people) and actions violated Articles 14
(Equality before the law), 16 (Equality of opportunity) and 21 (Right to life
and personal liberty) of the Indian Constitution and the order removing his
name from the select list of casual labourers be quashed or set aside. 9
The court held that no person can be deprived of his right to
livelihood except according to procedure established by law. Obviously,
such procedure established by law has to be just, fair and reasonable. In
other words, such procedure also must pass the rigour of Art. 14. While
discussing the scope of sec 14 with respect to rights of HIV infected people
at workplace the Bombay High Court observed:10
The rule providing that person must be medically fit before
he is employed or to be continued while in employment is,
obviously, with the object of ensuring that the person is

7
8
9
10

Id. at 361.
AIR 1997 Bom 406.
Id. at 408
Id. at 429
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capable of or continues to be capable of performing his
normal job requirements and that he does not pose a threat or
health hazard to the persons or property at the workplace.
The persons who are rendered incapable, due to the ailment,
to perform their normal job functions or who pose a risk to
other persons at the work place, say like due to having
infected

with some contagious disease which can be

transmitted through the normal activities at the workplace,
can be reasonably and justifiably denied employment or
discontinued from the employment in as much as such
classification has an intelligible differentia which has clear
nexus with the object to be achieved, viz., to ensure the
capacity of such persons to perform normal job functions as
also to safeguard the interests of other persons at the
workplace. But the person who, though has some ailment,
does not cease to be capable of performing the normal job
functions and who does not pose any threat to the interests of
other persons at the workplace during his normal activities
cannot be included in the aforesaid class. Such inclusion in
the said class merely on the ground of having an ailment is,
obviously, arbitrary and unreasonable.
The Honorable Court held that the impugned rule which denies
employment to the HIV infected person merely on the ground of his HIV
status irrespective of his ability to perform the job requirements and
irrespective of the fact that he does not pose any threat to others at the
workplace is clearly arbitrary and unreasonable and infringes the whole
some requirement of Article 14 as well as Article 21 of the Constitution of
India. Accordingly, we hold that the circular insofar as it directs that if the
employee is found to be HIV positive, his services will be terminated is
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unconstitutional, illegal and invalid and

therefore, is quashed. 11 Honorable

V.P. Tipnis, D Trivedi, JJ. further observed 12 :
The State and public Corporations cannot take a ruthless and
inhuman stand that they will not employ a person unless they
are satisfied that the person will serve during the entire span
of service from the employment till superannuation. The
most important thing in respect of persons infected with HIV
is the requirement of community support, economic support
and non-discrimination of such person. This is also necessary
for prevention and control of this terrible disease. Taking into
consideration the widespread and present threat of this
disease in the world in general and this country in particular,
the State cannot be permitted to condemn the victims of HIV
infection, many of whom may be truly unfortunate, to certain
economic death. It is not in the general public interest and is
impermissible under the Constitution. The interests of the
HIV positive persons, the interests of the employer and the
interests of the society will have to be balanced in such a
case. If it means putting certain economic burden on the State
or the public Corporations or the society, they must bear the
same in the larger public interest.
The court also ruled that future petitioners, like this claimant, would
be allowed to sue under a pseudonym in order to protect their privacy. In
this context the ruled:13
Whether HIV infection is acquired medically or otherwise.It
is clear that the person who is infected with HIV is likely to
11

Id. at 430.
Id. at 431.
13
Id. at 414.
12
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be

exposed

to

several embarrassments

including

bad

publicity and consequential discrimination making it difficult
for him to prosecute the proceedings before a court of law.
There is no difficulty in holding that that the High Court in
proper cases and in the interests of the administration of
justice can always permit the plaintiff or the petitioners or the
party before it to suppress its identity at proper stage and to
prosecute or defend the proceedings in the assumed name.
The landmark judgement given in MX of Bombay Indian Inhabitant v.
M/s. ZY and another14 became a precedent and was followed by courts in
cases relating to discrimination at work place. In X v. State Bank of
India,15 The court relying on the decision in MX case,16 held that X could
not be denied the opportunity of employment, however, due to the passage
of time, he would have to undergo reasonably required tests for his physical
fitness.In G v. New India Assurance Co. Ltd. 17 Bombay High Court held
that a person‘s HIV status could be the sole basis for denying employment,
The advances made in MX case 18 recognising right of persons living with
HIV/AIDS against discrimination came to a screeching halt in 1999 with the
Supreme Court‘s judgment in Mr. X v. Hospital Z,19 case where not only
respect for privacy of a HIV positive was denied but his right to marry was
also suspended. In this case a two judge division Bench of Saghir Ahmad,
B.N. Kirpal, JJ. held that although the right to privacy is a fundamental right
under article 21 of the Constitution but it is not an absolute right and

14

Supra note 8
Writ Petition No. 1856 (2002) – Bombay High Court
16
Supra note 8.
17
Writ Petition No. 1562 of 1999 – Bombay High Court,(2004),available at
http://www.globalhealthrights.org/asia/g-v-new-india-assurance/
18
Mx v. Zy, AIR 1997 Bom 406.
19
1998 Supp(1)SCR 723.
15
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restriction can be imposed on it for the prevention of crime, disorder or
protection of health or morals or protection of rights and freedom of others.
The brief facts of the case are that the Appellant after obtaining the
Degree of MBBS, joined the Nagaland State Medical and Health Service as
Assistant Surgeon Grade-I. The Appellant was directed by the Government
of Nagaland to accompany one patient to to the ‗Z‘ Hospital at Madras for
treatment. For the treatment of the above, the Appellant was asked to donate
blood. His blood sample was taken. Later,in August, 1995 the appellant
proposed marriage to Ms Y which was accepted and the marriage was
proposed to be held . But the marriage was called off on the ground of blood
test conducted at the respondent‘s hospital in which the appellant was found
to be HIV positive.Several people including members of the Appellant‘s
family and persons belonging to his community became aware of the
Appellant‘s HlV positive status.This resulted in severe criticism of the
appellant and he was, ostracized by the community.
Aggrieved by the unauthorised disclosure by the Hospital Z that had
duty to maintain confidentiality as to the personal information of X, the
appellant

approached

the

National

Consumer

Disputes

Redressal

Commission for damages against the Hospital, on the ground that the
information which was required to be kept secret under medical ethics was
disclosed

illegally.

The Commission dismissed

the petition with the

observation that the appellant may seek his remedy in a civil court. Against
the order of National Commission, The Appellant thus appeared before the
Supreme Court contending that the principle of Duty of care applicable to
persons in medical profession included the Duty to maintain confidentiality
and the said duty had a correlative right vested in the patient that whatever
came to the knowledge of the doctor would not be divulged. The Appellant
contended that for violating the above duty as well as the Appellants right to
privacy guaranteed under Article 21 of the Constitution, the Respondents

Legal Mirror

88

Volume 2 | Issue 1 | ISSN-2349-8463

were liable to pay damages as his right to marry was adversely affected by
such disclosure.
The Court analysed complex legal propositions having wider
implications including the duty of the doctor to maintain confidentiality in
AIDS cases in terms of hippocratic oath, covenants to maintain secrecy and
confidentiality

in

the

international Code of medical ethics,

relevant

provisions in India and the case laws. Speaking through S. Saghir Ahmad J.
the Supreme Court deliberated upon moral, ethical, legal and constitutional
dimensions of the case. The Court observed:20
The Code of Medical Ethics carves out an exception to the
rule of confidentiality and permits the disclosure in the
circumstances under which public interest would override the
duty

of confidentiality,

particularly where there is an

immediate or future health risk to others.
The Supreme Court held that the argument that the respondents were
under a duty to maintain confidentiality on account of the Code of Medical
Ethics formulated by the Indian Medical Council cannot be accepted as the
proposed marriage carried with it the health risk to an identifiable person
who had to be protected from being infected with the communicable disease
from which the appellant suffered. The right to confidentiality, if any,
vested in the appellant was not enforceable in the present situation. 21
As to whether divulging his medical record violated the Appellant‘s
right to privacy, the Court held that though the right to privacy was part of
the right to life under Article 21 of the Constitution, it was not an absolute
right. The Court held that to prevent crime and to protect public health and
morals
20
21

the right to

Id. at 500
Id. at 500

privacy and

the correlating duty to

maintain
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confidentiality would be suspended. It therefore held that disclosing the HIV
status of the Appellant to the intended wife did not violate his right to
privacy.The court further asserted:22
Doctor-patient relationship, though basically commercial, is
professionally, a matter of confidence and therefore, Doctors
are morally and ethically bound to maintain confidentiality.
In such a situation, public disclosure of even true private
facts may amount to an invasion of the Right of Privacy
which may sometimes lead to the clash of person‘s right to
be let alone with another person‘s right to be informed.
Disclosure of even true private facts has the tendency to
disturb

a

person‘s

tranquility.

It may generate many

complexes in him and may even lead to psychological
problems. He may, thereafter, have a disturbed life all
through. The Right of Privacy is an essential component of
right to life envisaged by Article 21. The right, however, is
not absolute and may be lawfully restricted for the prevention
of crime, disorder or protection of health or morals or
protection of rights and freedom of others.
The Court held that Having regard to the fact that the appellant was
found to be HIV positive, it‘s disclosure would not be violative of either the
rule of confidentiality or the appellant‘s Right of Privacy as Ms. Y with
whom the appellant was likely to be married was saved in time by such
disclosure, or else, she too would have been infected with the dreadful
disease if marriage had taken place and consummated. 23
The learned court further observed:24
22
23
24

Id. at 501
Id. at 501
Id. at 503
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Right to life of the lady with whom the patient was to marry
would positively include the right to be told that a person,
with whom she was proposed to be married, was the victim
of a deadly disease, which was sexually communicable.
Since ―Right to Life‖ includes right to lead a healthy life so
as to enjoy all faculties of the human body in their prime
condition, the respondents, by their disclosure that the
appellant was HIV(+), cannot be said to have, in any way,
either violated the rule of confidentiality or the right of
privacy.

Moreover,

where

there

is

a

clash of two

Fundamental Rights, as in the instant case, namely, the
appellant‘s right to privacy as part of right to life and Ms.
Akali‘s right to lead a healthy life which is her Fundamental
Right under Article 21, the RIGHT which would advance the
public morality or public interest, would alone be enforced
through the process of Court, for the reason that moral
considerations cannot be kept at bay.
Though the issue of ones 'right to marry' was not raised by the
parties, the Court nevertheless held that such a right was not absolute. It
held that in cases of right to marry, the right to marry and the correlated
duty to disclose facts that could affect the marriage or the spouse lay in the
same person. The Court, further, placed reliance on various marriage laws to
state that infection with venereal disease was a ground for divorce and
therefore each partner had the moral and legal duty to inform the intended
spouse of any such disease that they might be infected with. The Court also
placed reliance on the Indian Penal Code, 1860

to hold that if a person
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knowingly acted in a way that he knew was likely to spread the disease,
such a person would be guilty of an offence.The Court noted:25
Mental and physical health is of prime importance in a
marriage, as one of the objects of the marriage is the
procreation of equally health children. That is why, in every
system of matrimonial law, it has been provided that if a
person was found to be suffering from any, including
venereal disease, in a communicable form, it will be open to
the other partner in the marriage to seek divorce.The
emphasis, therefore, in practically all systems of marriage is
on a healthy body with moral ethics. Once the law provides
the ―venereal disease‖ as a ground for divorce to either
husband or wife, such a person who was suffering from that
disease, even prior to the marriage cannot be said to have any
right to marry so long as he is not fully cured of the disease.
If the disease, with which he was suffering, would constitute
a valid ground for divorce, was concealed by him and he
entered into marital ties with a woman who did not know that
the person with whom she was being married was suffering
from a virulent venereal disease, that person must be
injuncted from entering into marital ties so as to prevent him
from spoiling the health and, consequently, the life of an
innocent woman.26
The Supreme Court held that having regard to the age and the
biological needs, a person may have a right to marry but this right is not
without a duty. If that person is suffering from any communicable venereal
disease or is impotent so that marriage would be a complete failure or that
25
26

Id. at 502
Ibid
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his wife would seek divorce from him on that ground, that person is under a
moral, as also legal duty, to inform the woman with whom the marriage is
proposed that he was not physically healthy and that he was suffering from a
disease which was likely to be communicated to her. In this situation, the
right to marry and duty to inform about his ailment are vested in the same
person. It is a right in respect of which a corresponding duty cannot be
claimed as against some other person. Such a right, for these reasons also,
would be an exception to the general rule that every 'RIGHT' has a
correlative 'Duty' , Moreover, so long as the person is not cured of the
communicable venereal disease or impotency, the RIGHT to marry cannot
be enforced through a court of law and shall be treated to be a
'SUSPENDED RIGHT'.27
Court further observed that if a person suffering from the dreadful
disease 'AIDS', knowingly marries a woman and thereby transmits infection
to that woman, he would be guilty of offences indicated in Sections
26928 and 27029 of the Indian Penal Code. The above statutory provisions
thus impose a duty upon the appellant not to marry as the marriage would
have the effect of spreading the infection of his own disease, which
obviously is dangerous to the life ofthe woman whom he marries apart from
being an criminal offence.30
In this situation, the right to marry and duty to inform about his
ailment are vested in the same person. So long as the person is not Cured of
27
28

29

30

Id. at 502
Section 269,Indian Penal Code runs as follows: Whoever unlawfully or negligently
does any act which is, and which he knows or has reason to believe to be, likely to
spread the infection of any disease dangerous to life, shall be punished with
imprisonment of either description or a term which may extend to six months, or with
fine, or with both.
Section 270,Indian Penal Code states that whoever malignantly does any act which is,
and which he knows or has reason to believe to be, likely to spread the in fection of any
disease dangerous to life, shall be punished with imprisonment of either description for
a term which may extend to two years, or with fine, or with both.
Supra note 106 at 503
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the communicable venereal disease or impotency, the RIGHT to marry
cannot be enforced through a Court of law and shall be treated to be a
'Suspended Right'.
A two judge division Bench of Supreme Court comprising of Shagir
Ahmad

and

Kripal,

JJ.closed

the

judgement

with

the

following

31

observation:

'AIDS' is the product of indiscipline sexual impulse. This
impulse, being the notorious human failing if not disciplined,
can afflict and overtake anyone how high so ever or, for that
matter, how low he may be in the social strata. The patients
suffering from the dreadful disease ―AIDS‖ deserve full
sympathy. They are entitled to all respects as human beings.
Their society cannot, and should not be avoided, which
otherwise, would have bad psychological impact upon them.
They have to have their avocation. Government jobs or
service cannot be denied to them. But, ―sex‖ with them or
possibility thereof has to be avoided as otherwise they would
infect and communicate the dreadful disease to others. The
Court cannot assist that person to achieve that object.
Against this Judgment an application was filed before the Supreme
Court to review and clarify the judgment and to set forth the exact
parameters of the Supreme Court‘s decision in this case.

The case of Mr.

X v Hospital Z,32 was filed seeking clarifications and challenging the
judgment of the Supreme Court in the case of Mr. X v. Hospital Z,33 where
it had suspended the right of PLHAs to marry although it was never an issue
before it. The Court held that all observations relating to marriage in Mr. X
31

32

Id. at 503

AIR 2003 SC 664, (2003) 1 SCC 500.
33
Supra note 106.
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v Hospital Z were not warranted as they were not issues before the court.
However, the Supreme Court‘s pronouncements regarding the role of
hospitals to make disclosure of HIV status in Mr. X‘s judgment remain as
they were made regarding an issue before it in the case. Therefore, it held
that the Supreme Court‘s judgment in Mr. X v Hospital Z to the extent that
it suspended the right of people living with HIV/AIDS to marry is no longer
good law and restored the right of an HIV positive person to marry.
However, it further held that this does not take away from the duty of those
who know their HIV positive status to obtain informed consent from their
prospective spouse prior to marriage.
The Supreme Court observed:34
It is unnecessary to examine these matters in detail in as
much as our view this court has rested its decision on the
facts of the case that it was open to the hospital or the doctor
concerned to reveal such information to persons related to the
girl whom he intended to marry and had right to know about
the HIV positive status of the appellant.If that was so,there
was no need for this Court to go further and declare in
general as to what rights and obligations arise in such context
as to right to privacy or confidentiality or whether such
persons are entitled to be married or not or in the event such
persons marry they would commit an offence under law or
whether such right is suspended during the period of
illness.Therefore,all those observations made by this court in
the matter were unnecessary.
The Court held that observations made by this court except to the
extent of holding as stated earlier that the appellants right was not affected

34

Supra note 121 at 665
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in any manner in revealing his HIV positive status to the relatives of his
fiancée,are uncalled for.35
Two decades on from the beginning of the HIV epidemic, transmission
through infected blood continues to be an issue of grave concern, In
Common Cause v. Union of India and ors 36 , a writ petition under Article
32 of the Indian Constitution was filed in the Supreme Court against the
Union of India and the Red Cross Society of India to address the
deficiencies and shortcomings in the collection,storage and supply of blood
through blood centres in the country.
In this petition the petitioner highlighted the serious deficiencies and
shortcomings in the matter of collection,storage and supply of blood through
the various blood centres operating in the country and has prayed that an
appropriate writ, order or direction be issued directing the Union of India
and the States and the Union Territories, to ensure that proper positive and
concrete steps in a time bound programme are immediately initiated for
obviating the malpractices, malfunctioning and inadequacies of the blood
banks all over the country and to place before this Court a specific
programme of action aimed at overcoming the deficiencies in the operation
of blood banks.37
Recognizing the immediate crisis occurring within the Indian blood
banks, the Court ordered governments at the central and state level, as well
as the National AIDS Control Organization, to implement a series of
changes. These included establishing councils at the national and state levels
devoted to monitoring and ensuring sanitary blood transfusion services. The

35

Id. at 166
(1996)1SCC763.
37
(1996) 1 SCC 754.
36
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Court also held that all blood banks must be licensed, and that there must be
intensive screening of blood donations38
The Supreme Court directed all blood banks to upgrade their centers
and obtain licenses from a licensing Authority. It further directed that a
National Blood Transfusion Council (the NBTC) together with state-level
councils be established39 .However, these Councils are recommendatory
bodies and have no power or authority. As of January 1998,professional
donors were banned from donating blood by Supreme Court. 40
An in-depth analysis of some landmark case laws involving one
highly disadvantaged group, the HIV community, reveals that approaching
courts provide a legitimate forum for those who become victims of the
stigma and myths attached to the disease. Mx case 41 followed by many
others granting rights to HIV infected are best examples of judicial attitude
towards the people living with HIV/AIDS.The contribution of judiciary in
overhauling the rules with regard to blood safety in India and various
directions and guidelines given to various states prove that noone is above
law and the independence and integrity of judiciary in protecting public
interests can never be ignored.

But as we have also seen, this story is

one side of the coin. The harsh and indifferent ruling with regard to islation
of HIV infected person is still valid. Suspension of right to marry without
any scientific logic is one of the most disappointing interpretation given by
the courts to the status of the HIV infected. It is unfortunate to see that
courts have hidden behind social myths and prejudices while trying to mete
out justice to the HIV infected community by being rather lax on issues of
38
39

40

41

Ibid.
The entire range of operation and requirements of blood banks including the launching
of effective motivation campaigns for encouraging voluntary donors and training
personnel in relation to all operations of blood banks was to be handled by the NBTC.
Common Cause v. Union of India, (1998)9SCC367,see also M Vijaya v Chairman,
Singareni Collieries Hyderabad High Court of Andhra Pradesh WP No. 5104 of 2001,
AIR2001AP502.

Supra note 8
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privacy

and

confidentiality,

which ironically have been given prime

importance in other matters.
Irrespective of few aberrations, the courts have been evolving with regard to
securing rights of people living with HIV/AIDS and there is evidence
showing that when done in a coordinated, structured, and repeated fashion,
litigation has the potential for creating a culture of rights-consciousness
within a society. It becomes even more important when judiciary is seen as
the only protector of rights in the absence of specific legislation in this
behalf.
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JUDICIAL REVIEWABILITY OF PERSONAL LAWS 12
Akash Tandon*
Shubham Srivastava**
A. Scope of Personal Laws comes under the ambit of Article 13.
1. Purpose of Article 13.
Article 13 of the Indian Constitution is one of a fasciculus of Articles which
are comprised in part III of the Indian Constitution headed "Fundamental
Rights." This Part forms a new feature of the Constitution and is the Indian
"Bill of Right." It is modeled on the first ten Amendments of the American
Constitution which declare the fundamental rights of the American citizen.
Article 13(1) declares that all existing laws inconsistent with the provisions
of Part III shall, to the extent of the inconsistency, be void. Clause (2) of the
article, reads as follows:
"The State shall not make any law which takes away the rights conferred by
Part III and any law made in contravention of this clause, to the extent of
the contravention, be void." 3
Article 13 of the Constitution of India,4 lays down any law passed by a
legislature or law already in existence, if inconsistent with the guarantee of
fundamental rights will be void.5
1

6 7 8

Validity of statutes may be subject to
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4
Constitution of India, 1950, Article 13(1).
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State of Sikkim v. Surendra Prasad Sharma, (1994) 5 S.C.C. 282.
6
Keshavan Madhava Menon v. State of Bombay, AIR 1951 SC 128 .
7
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changes occurring in societal conditions in domestic as well as international
era with time.9 Further, even if a law contravenes with constitutional
limitations which didn‘t exist at the time of enactment of the law in question
it shall be struck down.10
The responsibility to declare such law as void is casted on the judiciary.11
Clause (1), read with clause (3), states; all laws, including customs and
usages having the force of law, existing in India at the commencement of the
Constitution,

which

are

inconsistent

with

the

provisions

relating to

Fundamental Rights, would be to the extent of such inconsistency, void. 12
2. Doctrine of „Judicial Review‟ under Article 13.
Fundamentally, the Doctrine of ‗Judicial Review‘ is reflected in Article 13
of the Constitution of India explicitly. Any law passed by the State which is
inconsistent with that of provisions of Part III of the Constitution of India
would be declared by the Apex Court as unconstitutional and ultra vires of
the Constitution.13 Supreme Court in observed:
“As long as some fundamental rights exist and are a part of the
Constitution, the power of judicial review has also to be exercised with a
view to see that the guarantees afforded by these rights are not
contravened. Judicial review has thus become an integral part of our
Constitutional system.”
Further, in the case of Minerva Mills Ltd. v. Union of India 14 , Chandrachud
C.J. observed:“It is the function of the Judges, may their duty, to pronounce
upon the validity of laws”
3. Scope of Article 13(3) read with Article 366(10) and Article 372.
Article 13 defines the terms ‗law‘15 and ‗laws in force‘.16 It is pertinent to
note that Article 13(3) is provided to assist in understanding both Article
9

Anuj Garg v. Hotel Association of India, (2008) 3 SCC 1, ¶ 7-8.
Joshi R.S. v. Ajit Mills Ltd., AIR 1977 SC 2279.
11
T.K. Tope‘s Constitutional Law of India, 3rd edition, 2010, p. 56.
12
Keshavan v. State of Bombay, (1951) S.C.R. 228.
13
Kesavananda Bharati v. State of Kerala, AIR 1973 SC 1789.
14
Minerva Mills Ltd. v. Union of India, AIR 1980 SC 1789.
10
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13(1) and Article 13(2).17 The court in Sant Ram v. Labh Singh18 , rejected
the contention that the phrase ―laws in force‖ which is used in Article 13(1)
is defined in Article 13(3)(b) and the definition only governs the first clause,
and takes no account of custom or usage. 19 Additionally, similar question
was raised during the Constituent Assembly Debates. Dr. Ambedkar stated
that the expression ―law‖ has a reference to law in Article 13(1). Thus, to
avoid any further difficulty the words ―Unless the context otherwise
requires‖ was inserted into the Article.20 Therefore, customs and usage as
mentioned under Art. 13(3)(a) is contemplated by the expression ―all laws in
force.‖
B. Scope of „personal laws‟.
1. Personal Laws in accordance with Article 372.
Article 372, includes not only the enactments of the Indian Legislature, but
also the common law of the land which is being administered by the Courts
in India. This includes not only codified personal law, viz., the Hindu and
Mohammedan laws but also Laws of Torts and Customary laws. 21

22 23

Therefore, even if there was a custom which has been recognized by law
with regard to a hereditary village office, that custom must yield to a
fundamental right.24 Learned author, H.M. Seervai observed that custom,
usage and statutory law are so inextricably mixed in personal law that it
would be difficult to ascertain the residue of personal law outside them and

15

Constitution of India, 1950, Article 13(3)(a).
Constitution of India, 1950, Article 13 (3)(b).
17
Sant Ram v. Labh Singh, A.I.R. 1965 S.C. 314.
18
Ibid.
19
The State of Bombay v. Narsu Appa Mali, AIR 1952 Bom 84
20
Constitutional Assembly Debates, Vol. VII, 3rd December, 1948, p. 612.
21
Amina, In re., AIR 1992 Bom 214.
22
Mote Singh v. Chandra Bali, AIR 1959 MP 212.
23
Gopalan v. State of Madras, AIR 1958 Mad 539; Nirmal Chand v. Parameswari Devi,
AIR 1958 MP 333; In re. Ranganayakulu, AIR 1956 AP 161.
24
Gazula Dasratha Rama Rao v. State of Andhra Pradesh , AIR 1961 SC 564.
16

Legal Mirror

101

Volume 2 | Issue 1 | ISSN-2349-8463

therefore must treat personal law as existing law or laws in force under
Article 372.25
2. Personal Laws ultra-vires Part III of the Constitution of India.
Any provision can be challenged as contravening the fundamental rights
guaranteed under Part III of the Constitution. Article 25(1)26 confer all
persons the right to freedom of conscience and the right freely to profess,
practise and propagate religion. This right is not an absolute or unlimited
right. In the first place, it is subject to public order, morality and health. In
the second place, it is subject to the other provisions of Part III-in other
words, the right to profess, practise and propagate religion can only be
exercised without contravening any of the fundamental rights embodied in
Part III of the Constitution.27 If religions practices run counter to public
order, morality or health or a policy of social welfare upon which the State
has embarked, then the religious practices must give way before the good of
the people of the State as a whole.28
It was observed in the case of Githa Hariharan v. Reserve Bank of India 29 ,
Court did not reject the Petition on the ground that it could not go into
Constitutional validity of personal law. Instead it read down S.6 so as to
bring it in consonance with Articles 14. The Court observed:
“The section shall be struck down as unconstitutional as it undoubtedly
violates gender equality, one of the basic principles of our Constitution. Did
the Parliament intend to transgress the Constitutional limits and ignore the
fundamental rights guaranteed by the Constitution which essentially
prohibits discrimination on the grounds of sex? In our opinion – no.”

25

H.M. Seervai, Constitutional Law of India, 4th Ed. 2003, Vol I, p. 677.
Constitution of India, 1950, Article 25(1).
27
The State of Bombay v. Narsu Appa Mali, AIR 1952 Bom 84, ¶ 3.
28
The State of Bombay v. Narsu Appa Mali, AIR 1952 Bom 84, ¶ 5.
29
Githa Hariharan v. Reserve Bank of India, (1999) 2 SCC 228, ¶ 9.
26
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According to the Constitution Assembly Debates, the purpose of Article 25
is to safeguard the basic essence of the religion and not the religion
practise.30 It is the duty of the Legislature to frame such laws which prohibit
the practise of such customs which goes against public morality or
fundamental right of any person. Keeping this intention of the Constitution
framers, we can see that even though the Parliament may not give force to
any such legislation but if any such custom prevails which is against the
basic essence of Part III of the Constitution, shall also be struck down. It
was held in the case of N. Adithyan v. Travancore Devaswom Board &
Ors.31 :
"Any custom or usage irrespective of even any proof of their existence in pre
constitutional days cannot be countenanced as a source of law to claim any
rights when it is found to violate human rights, dignity, social equality and
the specific mandate of the Constitution and law made by Parliament. No
usage opposed to public policy or social decency can be accepted or upheld
by courts in the country."
A custom has the force of law.32 Article 13(3) (a) envisages that even
custom33 or usage, may have a force of law and if the same can be enforced
in a Court, then the custom can be struck down in case of it being violative
of Fundamental Rights.34 Customary laws of pre-emption have been held
void as violating Part III of the Constitution. 35

By reason of the word

‗includes‘. The definition should be treated as inclusive definition and
further is not restricted only to laws passed by Indian legislature but also to
personal laws36 and customs.37 It follows that a custom prevalent in personal

30

Constitutional Assembly Debates, (K.T. Shah), Vol. VII, 3rd December, 1948, p. 820.
N. Adithyan v. Travancore Devaswom Board & Ors., (2002) 8 SCC 106
32
Bhau Ram v. Baijnath Singh, AIR 1962 SC 1476.
33
H.M. Seervai, Constitutional Law of India, 4th Ed. 2003, Vol I, p. 409.
34
SC Advocates on Record Association v. Union of India, AIR 1994 SC 268.
35
Baijnath v. Ram Nath, (2009) 2 SCC 625.
36
Sheo Kumar Dubey v. Sudama Devi, AIR 1962 Pat. 125.
37
Gazula Dasaratha Rama Rao v. State of Andhra Pradesh , AIR 1961 SC 564.
31
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laws, inconsistent of Fundamental Rights shall be held to be void. 38 A
similar incidence took place where a custom of succession to hereditary
village office, is void, as it is against the principles of Fundamental Right. 39
C. Judicial intervention in the matters of personal laws.
Supreme Court, time and again has held that religious faith can be protected
but religious practise cannot be covered under the ambit of Article 25. 40 It is
only essential part of a religion that can be protected by Article 25. 41

42 43

In

order to see, whether a particular religious faith is an essential part of the
religion, it is necessary for the judiciary to review the same. 44

45 46

In the

case of Seshammal v. State of Tamil Nadu,47 Supreme Court reviewed the
principles underlying the protection engrafted in Articles 25 and 26:
“What constitutes an essential part of a religious or religious practice has
to be decided by the courts with reference to the doctrine of a particular
religion and include practices which are regarded by the community as a
part of its religion.”
Further, Supreme Court also upheld that Courts have the jurisdiction to look
into the Constitutional validity of the personal laws. 48 Further in the case of
Ewanlangki-e and Elaka Jowai Secular Movement v. Jaintia Hills District
Council49 Apex Court observed:
“A custom must give way to fundamental right and any custom which
offends the fundamental rights of a citizen must be held to be invalid.”
38

Supra , Note 21.
Supra, Note 50.
40
Mohammed Hanif Quareshi & Ors. v. The State of Bihar, AIR 1961 SC 448.
41
The Durgah Committee, Ajmer and Anr. v. Syed Hussain Ali and Ors., AIR 1961 SC
1402.
42
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43
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44
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It was clearly stated by the Supreme Court that even custom, if violative of
Part III shall be held void.50 Further as mentioned above it is only the
religious faith that can be protected under Article 25 and if any religious
practice by way of custom violates Part III, then such a custom shall give
way to Part III.51 The same was observed when Apex Court time and again
struck down the custom of cow slaughter as it was not an essential part of
the religion.52

53 54

It was also observed that rights and claims based on

Article 25 have to be viewed and appreciated in proper and correct
perspective in the light of Part III of the Constitution.55
Supreme Court in Commissioner of Madras v. Sri Lakshmindra Thirtha
Swamiar,56 interpreted religion in a restricted sense confining to personal
beliefs and attended ceremonies or rituals. The restriction contemplated are
not the control of personal religious practices as such by the State but to
regulates their activities which are secular in character though associated
with religions, like management of property attached to religious institutions
or endowment on secular activity which are amenable to such regulation.
Further, practices such as divorce, marriage are secular acts, though part of
the religion, thus State can interfere with the same. 57 Article 25 secures to
every person, subject to public order, health and morality, a freedom to
exhibit his religious belief.58 It is this aspect of public order, health and
morality, whether getting affected by any religious activity, can be judicially
reviewed.59
50

60

.

Ewanlangki-e-Rymbai and Elaka Jowai Secular Movement v. Jaintia Hills District
Council and Ors, AIR 2006 SC 1589 ¶ 28.
51
Supra, Note 50.
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Supra, Note 53.
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State of West Bengal v. Ashutosh Lahiri & Ors, AIR 1995 SC 464.
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55
Supra, Note 44.
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Commissioner of Madras v. Sri Lakshmindra Thirtha Swamiar, [1954] 1 SCR 1005.
57
Prakash & Ors. v. Phulavati & Ors., AIR 2016 SC 769.
58
Acharya Jagdishwaranand Avadhuta & Ors. v. Commissioner of Police, Calcutta, & Anr.,
(1983) 4 SCC 522.
59
Sastri Yagnapurushadji & Ors. v. Muldas Bhudardas Vaishya & Anr., 1966(3) SCR 242.

Legal Mirror

105

Volume 2 | Issue 1 | ISSN-2349-8463

The essential basis of the Indian Constitution is that all citizens are equal,
and this basic equality obviously proclaims that the religion of a citizen is
entirely irrelevant in the matter of his fundamental rights. 61

62

The state does

not owe loyalty to any particular religion as such; it gives equal freedom for
all religions and holds that the religion of the citizen has nothing to do in the
matter of socio-economic problems. This is the essential characteristic of
secularism which is vested in all the provisions of the Indian Constitution.63
For these reasons any religious law contradicting Part III of the Constitution
can be judicially reviewed, to the extent that the rights of the citizen are not
affected.64 Thus, to the extent of safeguarding the Fundamental Rights of the
citizens any religious activity being carried out can be judicially reviewed. 65
D. Intent of Constitution Makers.
It can also be traced back to the Constitutional Assembly Debates, wherein
K.M. Munshi stated that the basic object to enact UCC was to consolidate
and unify personal laws in such a way that the way of life of whole Country
may in course of time be unified and secular. 66 Further, Mr. Krishnaswami
Ayyar stated that we cannot bring the aspect of religion in every step of our
life and it is only the essence of the religion and the faith that is protected by
Art. 1967 (Art. 25)68 . The same concept has been decided in many rulings of
the Apex Court. But Art. 3569 (Art. 44)70 aims at unifying the general way of
life of all as one. Dr. B.R. Ambedkar observed: laws which dealt with
60

Sri Jagannath Temple Puri Management Committee rep. Through its Administrator and
Anr. v. Chintamani Khuntia & Ors., AIR 1997 SC 3839.
61
S.P. Mittal v. Union of India, [1983] 1 SCR 729.
62
SR Bommai & Ors. v. Union of India, [1976] 2 SCR 347, ¶ 237.
63
SR Bommai & Ors. v. Union of India, [1976] 2 SCR 347, ¶ 238.
64
Riju Prasad Sarma & Ors. v. State of Assam, (2015) 9 SCC 461.
65
Bijoe Emmanuel and Ors. v. State of Kerala and Ors., (1986) 3 SCC 615.
66
Constitutional Assembly Debates, Vol. VII, 3rd December, 1948, p. 818-819.
67
Draft Constitution of India, Article 19, corresponding to Article 25, Constitution of India,
1950.
68
Constitution of India, 1950, Article 25.
69
Draft Constitution of India, Article 35, corresponding to Article 44, Constitution of India,
1950.
70
Constitution of India, 1950, Article 44.
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personal matters shall also be uniformly codified in order to bring all the
religious practises under one roof.
It was stated all these laws shall be looked upon as one and it would be
progressive if all religious laws would be looked into as any other codified
laws. Thus, it can be inferred that the intend of the Constitutional makers to
make all personal laws equal to that of any other Civil law, thus a step closer
to UCC. It is must that all personal laws are reviewable and this is the reason
why when there was an amendment demanded that under UCC no person
shall be obliged to give up his personal law and the same was not upheld. It
has been also upheld that if any pre-constitutional law, still in force
contradicts any of the Directives in Part IV of the Constitution, the same
shall be read down.71 Thus, now that there is a need of the hour for the
Uniform Civil Code.72 Prof. K.T. Shah stated that if Right to religion was
made an absolute right then people would start misusing it.73 In Ziyauddin
Bukhari v. Brijmohan Mehra74 Apex Court held that the Secular State rising
above all differences of religion, attempts to secure the good of all its
citizens irrespective of their religious beliefs and practices is neutral and not
impartial.75

71

Deep Chand v. State of Uttar Pradesh, AIR 1959 SC 648.
Sarla Mudgal &Ors., v. Union of India, AIR 1995 SC 1531.
73
Constitutional Assembly Debates, Vol. VII, 3rd December, 1948, p. 820.
74
Ziyauddin Bukhari v. Brijmohan Mehra, [1975] Suppl. SCR 281.
75
Supra Note 61.
72
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INVESTIGATION POWERS OF DIRECTOR GENERAL
UNDER THE COMPETITION ACT, 2002
Jaskiran Kaur*
Nikhil Kandpal**
Appointment of director general
Under the Act, Section 16 provides for the provisions regarding the
formalities and essentials which need to be observed while appointing the
DG.
The first clause of the section empowers the Central Government to
appoint a DG by issuing a notification for the purposes of assisting the
Commission in directing inquiry into violation of any of the provisions of
this Act and for performing such additional functions which may be
provided under this Act.
Clause (1A) of the act again empowers the Central Government to appoint
any other additional, joint, deputy DG etc. or any other officers, employees
in the office of DG and suggests that the manner of appointment of such
Additional, Deputy, Joint etc. DG or any such officers or employees shall be
such as may be prescribed.
The second clause makes it obligatory for every additional, joint, deputy
DG etc. or any other officer or other employee, to exercise their powers, and
discharge their functions, subject to common supervision, direction and
control of the DG.
The third clause provides that the salary, allowances and other terms and
conditions of service of the DG and others such as additional, joint, deputy
etc. or, any other officers or other employees, shall be such as it may be
prescribed under the act.
The fourth clause makes it essential for the DG and other additional, Joint
etc. or any such officers or any other employees, to be appointed from
amongst persons of a good social standing, integrity and possessing other
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outstanding abilities and who has experience in investigation, management,
business, public administration, law etc.
Appointment Of Director General Under The Monopolies And Restrictive
Trade Practices Act, 1969
Under Monopolies and Restrictive trade practices act1 (“MRTP Act”),
Section 8 of the same offers for the requirements regarding the formalities
and essentials which need to be observed while appointing the Director
General
The first clause empowers the Central Government to appoint a DG by a
specific notification for registration and investigation, and as many joint,
Joint, additional, assistant or deputy DG of Investigation and Registration,
as it deems fit, for making inquiry for the purposes of this MRTP Act and
for keeping a register of agreements in regard to registration under this
MRTP Act and for performing any other functions which are or may be
provided under, this MRTP Act.
The second clause grants power to the DG, by a written order to empower
one of the Joint, deputy, additional or assistant DG to function under the
capacity of the registrar of agreements subject to conditions under this
MRTP Act.
The third clause of this section provides that every person who is
empowered to function under the role of registrar of agreements and every
other DG such as joint, additional etc. shall use his powers, and complete
his functions, subject to the universal control supervision and directions
given by the DG.
The fourth clause provides that the Central Government will provide the
staff of the Commission and in addition to it make provisions regarding the
circumstances of service of the DG and other members of the staff.

*Setdent, Amity Law School, Delhi, GGSIPU
**Student, Amity Law School, Delhi, GGSIPU
1
The Monopolies and Trade Restrictive Practices Act, 1969, S.8 (India).
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The fifth clause of the section reads that the conditions of service of the DG
or any other DG such as joint, additional, assistant etc. or of any staff
member of the Commission shall not be varied to his disadvantage after his
appointment.
Powers of the DG simplified by the Hon‟ble High Court of Delhi in
„Grasim Industries case2 ‟
Brief Facts Of The Case
Certain Information was received on behalf of the Commission that some
manufacturers of Man Made Fibers like Acrylic Staple Fibre (ASF), Viscose
Staple Fibre (VSF) etc. had imposed numerous restrictions on the Indian
Textile Industry, which are their permanent customers for purchase of raw
material, and these restrictions establish anti- competitive arrangements.
The Commission, vide its order dated 22/6/2011, on looking into the
information submitted by the informant, formed an opinion that a prima
facie case existed and in addition to it directed the DG to cause an
investigation into the same matter. The DG was consequently ordered to
initiate an investigation into the same matter. The allegations made against
these manufacturers, who were alleged to be violating the provisions
of Section 3(3)(a)(b)(c) of the Act in a nutshell were as follows:
a) Price fixation of products in the local and domestic markets;
b) The domestic manufacturer basing their price on import landed cost;
c) Selling at cheaper rates in overseas market than the domestic
market;
d) They allocated customers for specific suppliers and other suppliers
could not supply in the same region.
e) They divided customers on the basis of region, quality, supply
preference etc.

2

Grasim Industries v. Competition Commission of India, (2014) Comp LR 109 (Delhi).
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f) Jointly cutting down the production in order to avoid competition.
g) Special incentives were provided to the exporters of the material
manufactures which allowed them to procure extra benefit.
Findings of the court
No „suo moto‟ action can be taken by the DG
The Court observed that under the Act, it provides for investigation by DG
for the purpose of assisting the Commission, but the DG can act further only
if so is directed by Commission and does not possess suo moto powers for
initiating the investigation. It has also been noted that Act contains no
explicit provisions empowering the DG to investigate any contravention
under the Sub-section (1) of Section 3 and/or Sub-section (1) of Section 4
without an explicit direction given by the Commission in terms of Subsection (1) of Section 26 of the Act.
Recommendations given by the DG not to be binding on the Commission
Once the Commission has formed an opinion that there prevails a prima
facie case of violation, it becomes duty bound for it to direct investigation
by DG. If, in any case, the Commission formed an opinion that there existed
no prima facie case in favor of the entity in question, it is necessary for it to
close the matter forthwith, as provided under Sub-section (2) of Section 26
of the Act. Therefore, forming of an opinion that there was a prima facie
violation of the provisions of act was sine qua non, for investigation
initiated by the DG. In addition to it, according to the Act's scheme,
whatever the DG recommends does not bind the Commission to take
compulsory notice of the same, which is empowered and entitled to take a
view contrary to that of the DG and proceed accordingly. Also the scheme
of Act thus, does not validate the investigation done by the DG into any
information which was not considered by Commission, while forming its
opinion under sub-section (1) of Section 26 of Act.
DG to investigate on such information already considered by Commission
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Since it is an essential requirement under the Act that the DG is required to
investigate

only

such

information received

which has already been

considered by the Commission, while deciding its opinion with respect to
the existence of a prima facie case in that matter, it cannot on its own carry
out investigation based upon any information received which was not
available to the Commission. In the instant case, an information alleging
abuse of its monopolistic position by the Petitioner and thereby violations of
the provisions of Section 4 of Act, was not taken into consideration by the
Commission when it recorded its opinion that a prima facie case existed and
referred the case to the DG to cause an investigation. Therefore, the DG
reported specific violations of the provisions under Section 4 of Act.
However, the Commission was at the autonomy or liberty to treat the
aforesaid part of report of the DG as information under Section 19 of Act
and continue consequently in terms of the procedure prescribed under
Section 26 of Act.

Powers of the director general in relation to general regulations, 2009

The DG commences investigation as soon as he receives a prime facie
order3 passed by Commission along with the copy of the information or
reference as the case may be along with all other essential documents,
affidavits or statements etc. which have been filed along with the said
information report or reference or at the time of hearing before the
Commission.4
The actual point of consideration here is if there is any recognised process
or a set procedure for the DG to conduct the investigation as directed by the
Commission under the Act.

3
4

Competition Commission of India (General) Regulations, 2009, Regulation 18 (India),
Competition Commission of India (General) Regulations, 2009, Regulation 20 (1)
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The Act devotes Chapter V entitles as duties of DG which has only one
section5 dealing with the powers of DG to investigate the contraventions
under the act. Broadly for the purpose of investigation the DG has been
empowered with
1. Definite powers of Civil Courts6 under the code of civil procedure,
1908.
2. Power of inspection relating to production of documents and
evidences7 and confiscation of documents under companies act,
1956. The regulations framed under this act, more or less state the
powers of the DG. However, the act also provides that in case of any
discrepancy every procedure observed shall be based on the
principles of natural justice8 .
Powers simplified by the Hon‘ble High Court of Madras in ‗Hyundai Motor
India Limited v/s Competition Commission of India9
BRIEF FACTS OF THE CASE
One Shamsher Kataria lodged a complaint in the Commission under
Sections 3 and 4 of the Act, read with Section 19(1)(a) of the Act, alleging
misuse of dominant power and indulging in the practice of anti-competitive
ways of doing business by three leading Automobile Manufacturer
Companies being: 1. Honda Siel Cars India Limited; 2.Volkswagen India
Private Limited; and 3. Fiat India Automobiles Limited.
In the aforementioned complaint, the complainant prayed for the following
reliefs of (1) an investigation into the alleged unfair and restrictive trade
practices of the respondents with any other vehicle manufacturer in
5

Competition Act, 2002, S. 41 (India).
Competition Act, 2002, S. 36(2), (India).
7
Companies Act, 1956, S. 240, (India).
8
Competition Act, 2002, S. 36(1), (India).
9
Hyundai Motor India Limited v. Competition Commission of India, W.P (C)/ 31808,
31809/ 2012, 26986/ 2014 (India).
6
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question; (2) a restraint order to be passed against the respondents to stop
them from continuing the restrictive and unfair trade practices and (3) any
other appropriate order which the Commission may deem fit.
The complaint‘s case was considered by the Commission and an order was
passed under Section 26(1) of the Act, ordering the DG to initiate an
investigation into the matter and submit a report on the same within the span
of sixty days. Acting under the same orders, the DG of the Commission
appears initiated an investigation and subsequently issued notice in favour
of the three respondents, above-named.
Findings of the court
The Madras High Court summarised its findings on three short points, they
were: 1. The DG cannot initiate an investigation suo motu;
2. The process to be followed should be: DG to submit information to
Commission, and then Commission to cause an inquiry under
Section 19 of the Act and order for an investigation- thereafter DG
can initiate investigation.
3. The Commission is not required to form a prima facie opinion before
initiating an investigation upon receipt of Information pertaining to
the same subject matter.
The Madras High Court, while recording its observations gave the following
reasoning:
1. The Court observed that the Act was enacted keeping in mind the
recommendations of the Raghavan Committee Report along with the
93rd report of Standing Committee of the Parliament. It is precisely
mentioned in both of them that the DG will enjoy no suo
moto powers of investigation. In addition to that, it is given under
the statement of objects and reasons of the Act that the DG would be
able to act only if explicitly directed by the Commission but under
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no circumstances will exercise any suo moto powers for starting
investigations. Therefore, it is crystal clear that the Act under no
circumstance empowers the DG to start an investigation on its own
account.
2. Section 19 (1) (a) of the Act empowers the Commission to inquire
into any alleged violations. On receiving any such information from
any person which is convoyed by prescribed fee as given in the
regulations. The Court went into deep deliberations in order to
clearly set and clarify the ambit of the term ‗person‘ as given under
Section 2 (l) of the Act, the court finally came to a conclusion that
that 'person' includes every artificial juridical person and hence DG
would come under the ambit of this term.
3. In order to initiate investigation, the Commission needs to form a
prima facie opinion upon the receipt of any information under
Section 19. Yet, if the extra information received by the Commission
is considerably the same then the Commission will not be required to
form a prima facie opinion before ordering an investigation. The
proviso to Section 26 (1) of the Act makes it abundantly clear that
the Commission is not obligated to form a prima facie opinion again
if the subject matter of information is considerably the same as it
was received

beforehand.

In the above-mentioned

case,

the

Commission had already formulated a prima facie opinion on the
information received from the complainant. The extra information
supplied by the DG subsequently through a memo shall be treated as
additional information under the proviso of Section 26 of the Act.
4. Under Section 36 of the Act, the DG has been dispensed with the
same powers that have been conferred on to the Commission under
Section 36 of the Act. These powers include summoning and
enforcing the attendance, discovery and production of documents
and issuance of commissions for various purposes. Hence, the
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actions of DG in pursuance to the commands of the Commission
directing to initiate the investigation were held to be valid.

M/s Gulf Oil Corp. Ltd. v. CCI & Ors.
All the orders included under S. 26 of the Act can be passed to carry out the
stratagem for enquiry by the Competition Commission of India in pursuance
to Section 19 of the Act. CCI under this Section is not given explicit power
to have a disaccord with the DG and close down the matter even when the
DG has found a dereliction. An intelligibility to the vagueness has been
brought up by the case of M/S Gulf Oil Corp. v. CCI & Others.
The report which is prepared by the DG has only a recommendatory effect
and the CCI is not bound by it. It proceeds under S. 26 (7) only if there has
been a formulation of an opinion by the CCI on the basis of the report that
the DG has either not done the full investigation or that further
investigation

is

required.

The judgement here, has brought coherence, limpidity and certainty in
order to determine the nature of the report of the DG.
Surmise
The Act was enacted with the motive to check practices having an
appreciable adverse effect on competition, to encourage and maintain
competition in the markets, to guard the interests of the consumers and to
safeguard the freedom of doing trade carried on by other contributors in the
markets. Under the Act, Section 16 provides for the provisions regarding
the formalities and essentials which need to be observed while appointing
the DG. After an exhaustive research and deeply studying all the laws in
force and going through all the relevant judgments on the same question of
law, it can be confidently stated that the DG is not empowered to initiate an
investigation suo moto. The Commission is not obligated to form a prima
facie opinion before initiating an investigation upon receipt of Information
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pertaining to the same subject matter. Moreover, the recommendations
given by the DG to the Commission is not binding. The Commission can
pass

an

order

totally

reverse

of

the

findings

of

the

DG.
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Surrogacy: Renting A Womb
Puneet Jain*
Riya Jain**
Flair of motherhood is the most powerful desire that exist in all living
creatures. According to ancient Indian philosophy the biological purpose of
life is to propagate once own traits and all living creature are here on a
transition

phase to

pass their own traits to

the next generation.

Probably it was for this reason, infertility is considered as a social stigma in
society. It is surmised that the agony and trauma of infertility is best felt and
described by the infertile couples themselves. In the urge of family before
you and wake of gratification behind you, new medical technology
collectively called as Assisted Reproductive Technology (ART) has paved a
way for such life through Surrogacy. As per the Black's Law dictionary
surrogacy means ―the process of carrying and delivering a child for
another‖. It is an arrangement in which a woman (surrogate mother) agrees
to a pregnancy achieved through ART for intended parents. It may be either
a Gestational or traditional surrogacy. In the former one pregnancy results
from the transfer of an embryo created by in vitro fertilization in a manner
so the resulting child is genetically related to the surrogate where as the
latter involves artificially inseminating a surrogate with intended father's
sperm via IVF or home insemination. She may or may not be compensated
for these arrangements. If the surrogate receives money for the surrogacy
the arrangement is considered Commercial Surrogacy, if she receives no
compensation beyond reimbursement of medical and other reasonable
expenses it is referred to as ‗Altruistic Surrogacy‘.
India despite being called as the "surrogacy hub" of the world, sweepingly
banned commercial surrogacy, only permitting altruistic surrogacy. The
industry which is estimated to be worth more than $2.3bn (£1.7bn) a year,
have been accused of rampant and unbridled exploitation of surrogate
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mothers and babies. Even surrogates in want of a satisfactory livelihood are
renting their wombs impulsively and risking their lives for the joy of
commissioning parents. Thus this paper critically examine the current
scenario

of surrogacy in India and

hence the requisite Surrogacy

(Regulation) Bill 2016 recently passed by the Government.
Backdrop of surrogacy
The basic concept is reflected in the Bible Chapter 16 in the Book of Genesis.
It tells the story of Sarah, the wife of Abraham who could not bear him a
child and thus gave him her servant Hagar so that she could be the mother of
his children. This story is a somewhat primitive version of ‗traditional
surrogacy1 ‘.
According to ancient texts the process of getting Kshetraja son (surrogate
son) called Niyoga. Niyoga is a technical term indicating the procreation of
a child on the wife of another person. As per the Manu Dharma Sastram), if
a lady is widowed without having any sons, then she could have a
son through her dead husband‘s brother2
As per Mahabharata, Gandhari, wife of king Dhritarashtra, conceived but
the pregnancy went on for nearly two years; after which she delivered a
mass (mole). Lord Vyasa found that there were 101 cells that were normal
in the mass. These cells were put in a nutrient medium and were grown in
vitro till full term. Of these, 100 developed into male children (Duryodhana,

*Student, (5TH YEAR) B.COM.LL.B (HONS)1 University Institute Of Legal Studies,
Punjab University, Chandigarh.
*Student, (5TH YEAR) B.COM.LL.B (HONS)1 University Institute Of Legal Studies,
Punjab University, Chandigarh.
2
Dr. Sonia Dutt Sharma, ―Surrogacy - Blessing of Motherhood or Curse to Motherhood‖
(2010) , available at
http://worldwidejournals.com/paripex/file.php?val=November_2012_1353432197_c1e2b_5
3.pdf (accessed on 02/09/2015)
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Duhshasana and other Kauravas) and one as a female child called
(Duhsheela)3 .
The Hindu mythology provides many examples like that of Sage Bharadwaj
produced Drona, later to be the teacher of Pandavas and Kauravas. The
story relating to the birth of Drishtadyumna and Draupadi is even more
interesting and reflects the supernatural powers of the great Rishis. King
Draupada had enmity with Dronacharya and desired to have a son strong
enough to kill Drona. He was given medicine by Rishi and after collecting
his

semen,

processed

it

and

suggested

that

Artificial insemination

homologous (AIH) should be done for his wife who, however, refused. The
Rishi then put the semen in a Yajnakunda from which Dhrishtadyumna and
Draupadi were born. While the above are quoted as examples of IVF and
parthenogenesis under Hindu belief, there is another story, which refers to
embryo transfer. This was regarding the seventh pregnancy of Devaki, by
the will of the Lord, the embryo was transferred to the womb of Rohini, the
first wife of Vasudev, to prevent the baby being killed by baby Kamsa 4 .
In early 1980‘s the world's second and the India's first IVF baby Kanupriya
(Durga) was born in Kolkata on October 3rd 1978 by the miraculous work
of Dr. Subhas Mukhopadhyay.

The Indian baby was born just 67

days after Marie Louise Brown (1ST IVF baby in the world) who was born
on July 25, 1978. However, unfortunately Dr. Mukhopadhyay was
prevented from carrying out further work on in vitro fertilisation and was
transferred away from Kolkata. According to scientific records, ―Harsha‖
who was born on August 16, 1986 became the first human test-tube-baby of
3

M. Naushad Ansari, ―Surrogacy in the mirror of Hinduism and Islam‖ (2011), available at
http://twocircles.net/2011oct11/surrogacy_mirror_hinduism_and_islam.html#.VK0g_B97Dd (accessed on
02/09/2015)
4
Pratibha Ganesh Chavan, ―Psychological and Legal Aspects of Surrogate Motherhood‖
AIR 2008 Jour 103
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India. The credit for this achievement went to T.C. Anand Kumar, director
of Institute for Research in Reproduction (IRR) of Indian Council of
Medical Research (ICMR). In his initiative, Mukhopadhyay was mentioned
as the architect of the first Indian

test-tube baby in a document related to

the subject of artificial intercourse in ICMR5 .
However, the modern concept of surrogacy dates back to mid-1970 when
the first ‗official‘ legal surrogacy agreement was brokered by Noel Keane,
the lawyer who went on to find the Infertility Center, a company that till
date, arranges numerous surrogate births every year. In 1986, surrogate and
biological mother, Mary Beth Whitehead of the United States, refused to
give custody of the child (Baby M) to the couple against the surrogacy
agreement. However, the courts of New Jersey awarded custody of the child
to the biological father and not the surrogate mother6 . These sudden
developments in the field of surrogacy influenced India which led to floods
of surrogate babies in the country. Consequently India created history by
being the first country to legalize commercial surrogacy in 2002. In most of
the countries in the world it is still not legal. Many countries permit only
Altruistic Surrogacy like the UK, Canada, New Zealand and USA. The
pioneer in this field Dr. Nayna Patel had her first surrogacy process
successfully conducted in the year 2004. Since then it has only grown and
now it has become a billion-dollar unregulated industry in India.

5

Preeti Bhardwaj, ―Surrogacy in India- An Analysis‖ Prof. (Dr.) Paramjit S. Jaswal et al.

(eds.) Gender Issues in India: Sensitisation, Reflection and Solutions 11 3 (2012).
6

Nikita Rangrajan, ―Surrogacy Its Legal Implications‖, available at

http://www.legalservicesindia.com/article/article/surrogacy-its-legal-implications-18171.html (accessed on
04/09/2016)
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Who avails surrogacy
Some of the reasons why a couple may need to use a surrogacy include 7 :


The woman in the couple does not have a uterus. This can be
because the woman was born without a uterus, or she needed her
uterus removed to treat a medical condition such as cancer.



The woman has a structural abnormality to her uterus, or has fibroids
or scar tissue inside the uterus. These conditions can make it harder
for a woman to become pregnant or carry a pregnancy to term.



The woman has a medical condition that would make pregnancy
dangerous. Such conditions may include serve heart disease, severe
kidney disease, severe diabetes, severe preeclampsia, or a history of
breast cancer.



The parents are gay men who use eggs from a donor along with a
surrogate carrier to have a child.



Failure of embryo to transplant



Repeated miscarriage

Carrier oriented women with their professional constraints (e.g. actors,
models) can also opt for surrogacy. Even single and homosexual couples
can realise their dream of parenthood through surrogacy.
Current Scenario In India
Surrogacy in India is estimated at ₹ 25000 crore, with reproductive tourism
industry growing by leaps and bounds. Ironically surrogate mothers are paid
less than a tenth of what they get in the US. The mushrooming of IVF
clinics, absence of a regulatory framework, and the availability of poor
7

Rachael Rettner (2015), available at
http://www.livescience.com/52023-lucy-liu-gestational-surrogate-pregnancy.html
(accessed on 04/06/2016)
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women willing to rent out their wombs has made India an attractive option
for foreigners seeking a surrogate child. The past years have seen a
considerable rise in surrogacy cases in India.

Anand, one the town of

Gujarat alone accounts for more than 40% of surrogacy business of the
country. With the passing of Transplantation of Human Organs Act, 1994,
the sale of human organs were completely paving a way for organ loaning
which is an equally difficult and risky venture being promoted through paid
surrogacy. This is due to a medical industry that welcomes profitable
international ventures like ―reproductive tourism‖‘ even when infertility
constitutes a small segment of domestic priorities. The incidence of total
infertility in India is estimated at 8 to 10 per cent, and for the vast majority
of Indian women it is preventable as it is caused by poor health, nutrition,
maternity services and high levels of infections. Only about 2 per cent of
Indian women suffer from ―primary‖ infertility which is amenable to ART
alone. Moreover, it is further reported that among the cases of women who
come for ART treatment, barely one per cent require surrogacy assistance 8 .
But surrogacy arrangements are drawn up in a random fashion and can be
exploitive, especially since surrogates are mostly from socioeconomically
weaker sections. Several questions have been raised over the alleged
exploitation of surrogate mothers, and over the need to safeguard their, the
child‘s, as well as the commissioning parents‘ rights.

8

Imrana Qadeer and Mary E John, ―The Business and Ethics of Surrogacy‖ (2009),
available at
http://www.epw.in/journal/2009/02/co mmentary/business -and-ethicssurrogacy.html?0=ip_login_no_cache%3D85489b7997d3b 842d36369a728994eff (accessed
on 05/09/2016)
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Judicial pronounce ments and proposed legislations
In the Landmark case Baby Manji Yamada v. Union of India9 , a Japanese
couple, Dr. Ikufumi Yamada and his wife, entered into a surrogacy contract
with an Indian woman in Anand. The couple went through matrimonial
discord but the father still insisted on having custody of the child. Under
Indian Law a single father cannot adopt a girl child. He sent his mother in
his stead and a petition was filed before the Supreme Court. The
Government seemed to be helpless in this matter as there were no laws
governing the effect of surrogacy. The Apex Court directed that the
National Commission for Protection of Child Rights was the apt body to
deal with this issue and held that the father was the genetic father of the
child and he was given custodial rights of the child. The Government was
instructed to issue the passport to Manaji Yamada and she returned with her
grandmother. Most importantly, the Supreme Court validated the Surrogacy
Agreement in India and stood by not only pro-surrogacy but also procontract view.
More recently in the matter of Jan Balaz v. Anand Municipality10 , a
German couple entered into a contract with a surrogate mother named
Marthaben Immanuel Khrishti. Twin children were born. The German
couple was working in the United Kingdom and the children required Indian
passports to travel. Since their citizenship was being litigated in the courts
the passport authorities withheld the passports. Germany, the parent state of
the German couple did not recognize surrogacy. The Supreme Court denied
the passports but granted an exit permit to the children and the German
authorities decided to give the couple an opportunity to adopt the children
and fight for their rights.
9

WRIT PETITION (C) NO. 369 OF 2008

10

AIR 2010 Guj 21; Letters Patent Appeal No. 2151 of 2009 in Special Civil Application
No. 3020 of 2008.
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The Supreme Court of India also recommended the emergent legislation of a
law on surrogacy. However the proliferation of the industry has exposed a
few darker spots as well. The Indian government has banned commercial
surrogacy on the grounds of exploitation of poor, needy women. The
reasons being cross-border commercial surrogacy to be exploitative: moral,
financial and emotional.
It is considered morally reprehensible to allow poor fertile women from the
global south to ―rent their womb‖ for rich infertile women from the global
north. As an extension of this, some have even described it as modern-day
slavery and a mockery of motherhood 11 . The Supreme Court of India
observed

that commercial surrogacy reaching industry proportions is

sometimes referred to by the emotionally charged and potentially offensive
terms ‗wombs for rent‘, ‗outsourced pregnancies‘ or ‗baby farms‘.
In 2015, the Indian government effectively banned paid surrogacy for
foreigners.

The government filed an affidavit in the Indian

supreme court, arguing that commercial surrogacy on the part of foreigners
invited the exploitation of poor women. Within days, the Indian Council of
Medical Research, a government regulatory body, ordered fertility doctors
not to accept new foreign surrogacy clients. The Indian home ministry
followed up by denying visas to foreigners seeking surrogacy. Swiftly,
international surrogacy became not illegal, but virtually impossible12 .

11

Nishtha Lamba, ―Why Ban Commercial Surrogacy‖ (2016), available at

http://www.thehindubusinessline.com/opinion/why-ban-commercialsurrogacy/article8124254.ece (accessed on 08/09/2016)
12

Abby Rabinowitz, ―The Trouble with Renting a Womb‖ (2016), available at

https://www.theguardian.com/lifeandstyle/2016/apr/28/paying-for-baby-trouble-withrenting-womb-india (accessed on 08/09/2016)
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Presently, the only existing guidelines are the non statutory ones issued by
the Indian Council of Medical Research (ICMR) in 2005. Today there exist
no definite remedy if the ‗contract‘ between commissioning couple and
surrogate is violated. In its 228th Report on ART Procedures, the Law
Commission of India made pertinent observations on surrogacy13 .
Recently Union Government has passed the Surrogacy (Regulation) Bill
2016 which put a blanket ban on commercial surrogacy. However it is not
yet enforceable.
Dark shades of surrogacy
•

Renting a womb is like a blank cheque for a poor family. Monetary
benefit has reduced women's body into a commodities and means of
production.

•

Warnock committee while reporting to the British Government in
1984 condemned the use of commercial surrogacy and considered it
inconsistent with human dignity that a woman should uses her uterus
for financial profit and treat it as an incubator for someone else‘s
child14 .

•

The Process of procreation is the hallmark of marital relationship. It
should be private and confined to only partners involved into it.
Introduction of third party into this process demeans the virtues of
marital relationship.

13

Shriya Misra, ―Commercial Surrogacy- The Need for Regulation‖ (2012), available at

http://www.legalservicesindia.com/article/print.php?art_id=1188 (accessed on 08/09/2016)
14

Available at

http://www.hfea.gov.uk/docs/Warnock_Report_of_the_Committee_of_Inquiry_into_Huma
n_Fertilisation_and_Embryology_1984.pdf (accessed on 13/09/2016)
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•

Complication in pregnancy may arise in the case where surrogate
mother had undergone repeated pregnancies for the purpose of
surrogacy. This not only put life of surrogate mother in danger but
also can create a life death situation for surrogate child.

•

Surrogates may be easily exploited and manipulated since most of
them are illiterate and in greed of livelihood they may do anything
even if it put their life on risk.

•

There is no law to deal with the issue of surrogacy precisely in India
at present. Due to lack of proper law, women from the poor and
weaker sections of the society are getting exploited.

•

This has become an easy and cheap way to earn large amount of
money. In the name of surrogacy commodification of motherhood is
taking place.

•

Reproduction is something that many people believe belong in the
private sphere and should be surrounded with respect and emotional
attachment. So women's reproductive capacities are being used as
physical labor and the status of a child are still in question.

Thus commercial surrogacy has opened a Pandora‘s Box for everyone
directly or indirectly involved in it. From that standpoint, undoubtedly, the
structure of commercial surrogacy in India has been anything but
satisfactory. Difficulties regarding surrogates not knowing the number of
embryos inserted or aborted, not having a say in wanting to see the baby,
not even being aware of the nationality of the intending parents, and not
receiving

psychological

counselling

are

undoubtedly

tantamount

to

exploitation. Considering these problems, authoritative intervention was a
need of an hour. The naked usurpation of media in high profile cases of
babies being stateless and parentless, such as, Baby Manji and Jaan Balaz
(twin baby case) exerted immense pressure on the Centre to formulate
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stringent laws against these exploitations. The resulting ban is an expression
of the government‘s reservations on the sky-rocket business of surrogacy in
India15 . However, a blanket ban on commercial surrogacy by passing the
Surrogacy (Regulation) Bill will not suitably resolve the cropping issues.
The surrogacy (regulation) bill, 2016
The Union Cabinet in order to curb unethical and commercial practices and
preventing the exploitation of poor women as substitute mothers approved
the surrogacy (regulation) bill. The concerned bill attempts to completely
forbid commercial surrogacy in India in result to which only altruistic
surrogacy will be permitted.
The proposed legislation will soon be placed in the Parliament. If approved
by it, the law will also ban people who do not hold an Indian passport, as
well as Indian single parents and gay people, from having children through
surrogacy. From the day of its approval, this bill has received plethora of
resentments and has been called as draconian law.
Following are the features of the bill16 :
 It will impose absolute ban over commercial surrogacy in the
country. That means no surrogacy will be allowed if done in
exchange of monetary benefits. Only altruistic form of surrogacy
will be permitted.
 Surrogacy will only be allowed for married Indian couples.
Following class of people will not be allowed for surrogacy:
a) Homosexual couples

15

Nishtha Lamba, ―Why Ban Commercial Surrogacy‖ (2016), available at

http://www.thehindubusinessline.com/opinion/why-ban-commercialsurrogacy/article8124254.ece (accessed on 13/09/2016)
16

Available at http://indiatoday.intoday.in/education/story/surrogacy -bill/1/749353.html

(accessed on 13/09/2016)
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b) Single parents
c) Couples in live-in relationships
d) Foreigners
e) Couples with children
 Married couples intending for surrogacy must be married for atleast
5 years.
 They will be allowed for surrogacy only if either of them has a
medical proof of infertility
 Only people who are Indian citizens will be allowed for surrogacy.
Even NRI's are not allowed.
 The intended couple should satisfy the age criteria laid down in the
bill. The age of wife should range from 23-50 years whereas the
husband should be between 26-55 years.
 Women can be surrogates only once in their life time and married
couples intending for the surrogacy can have only one surrogate
child.
 The surrogate mother should be a close relative of commissioning
parents which forms the basis of altruistic surrogacy.
 The bill also completely forbids the donation of egg.
 Surrogacy regulation board will be set-up at both Central and Statelevel.
 The law will be applicable to the whole of India, except for the state
of Jammu and Kashmir.
 All Assisted Reproductive Technology (ART) clinics will need to be
registered17 .

17

Available at
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 Surrogacy clinics will be allowed to charge for the services rendered
in the course of surrogacy, but the surrogate mother cannot be paid.
 Commercial surrogacy, abandoning the surrogate child, exploitation
of surrogate mother, selling/import of human embryo have all been
categorized as violations that are punishable by a jail term of at least
10 years and a fine of up to Rs 10 lakh.
 Under the new bill, the clinics will have to maintain records of
surrogacy for 25 years.
 The surrogate child will have the same rights of as that of a
biological child.

Criticism of the bill
Surrogacy has given a ray of hope to many, bringing the patter of tiny feet
to child-less couples well past the expiry date of their hopes. A newborn in
the arms of ecstatic parents often blurs the memory of the path taken. The
ends justify the means. But ban on the commercial surrogacy has been
called as tyrannical by many medical professionals who have their expertise
in this field. Arguably, it was inspired not just by concern for poor women,
but by the unappealing image foreign surrogacy gave India. In most cases,
the surrogate and the intended parents don‘t even know each other. It is a
class divided process wherein one rarely sees more privileged women as a
surrogate

for

a

less

economically

privileged

woman.

―Third

Party

Contracts‖ has made it a full proof renting business and reduced the human
life to hefty financial transactions. The bill is ardently necessary in certain
places in India; for example, Anand in Gujrat , where ‗baby farms‘ exist, i.e.
http://www.prsindia.org/uploads/media/draft/Draft%20Assisted%20Reproductive%20Tech
nology%20(Regulation)%20Bill,%202014.pdf (accessed on 13/09/2016)
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underprivileged women are rounded up in scores and given out as surrogates
to potential parents. However this legislation does seem to do more harm
than good. Although formulated to curb the exploitation of women and
trafficking of children; again, it exhibits the general policy of a state
banning or censoring an activity almost completely, instead of looking at
ways to use laws to regulate and improve the situation. One of the most
disputable points of the bill is its blatant ban on surrogacy rights of
homosexual couples. This is the first time that the government‘s transparent
homophobia has come out in the open18 . One thing which is to be
understood is that women should have an absolute autonomy in deciding
any question which is regarding her body. Intrusion of state unnecessarily in
such matters should be seen as deprivation of fundamental right of women
under Article 21 of the Constitution.
Amid reprisals from several clinics all over India regarding proposed
surrogacy regulation bill, which some doctors have even termed as
backward, the government welcomed any suggestions or ideas to improve
the legislation that would safeguard women from being exploited and
surrogate children from being abandoned or abused19 .

Conclusion
Surrogacy in the country has gradually turned into a massive industry of
worth more than $2.5 billion. Though always being one of the most
contentious concept, from the inception it has been successful in bringing a
streak of happiness among the parties involved. No doubt that surrogacy in
18

Available

at

http://www.feminisminindia.com/2016/08/31/critical-analysis-surrogacy-

regulation-bill2016/#.V9KVwJh97Dd (accessed on 18/09/2016)
19

Available at

http://economictimes.indiatimes.com/articleshow/53878026.cms?utm_source=contentofinte
rest&utm_medium=text&utm_campaign=cppst (accessed on 18/09/2016)
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exchange of money has stereotyped the women as a ―baby making factory‖ , but
since it was always a win-win situation for both intended parents and surrogate
mother, the means were really not taken into consideration.
There is a paradox which the government needs to tackle: women are being
exploited as baby-carriers, but this is a source of income; and if this ‗exploitation‘
stops, then how will they survive?
A blatant ban cannot be called as an appropriate solution of curbing such malpractices. This ban may give rise to disguised and hideous trafficking and
surrogacy in the country. Moreover in one or the other way it infringes the basic
right of every woman to reproduce, which is one of the most important instinct of
motherhood. Instead of being punitive in nature it should regulatory ban. Rather
than imposing a complete ban over commercial surrogacy, government should
make stringent provisions restricting harassment and exploitation of the women
and child. A blanket ban can never be a justified solution to this creeping problem.
It will rather hinder the livelihood of thousands of women who have surrogacy as
their ultimate source of living.
If Surrogacy Bill (2016) becomes law, India will join countries including
Switzerland, Sweden, South Africa, Canada, Spain, France and Germany that have
banned commercial surrogacy. These countries are way too modernized and
culturally antonym to our nation. The passing of bill may jeopardize surrogate
mothers who often come from strata of society where they can neither go to
another person‘s house to do dishes nor stand in a red light area. For such women,
surrogacy is a means to earn a livelihood.
It is almost intolerable for women to live with the stigma of infertility in the so
called patriarchal society. Considering her to be bane for the society she is
subjected to grave and tremendous mental agony. In the light of these things,
surrogacy proves to be a gracious and matchless way of gaining one‘s dignity in
the society. The tender feet of child happens to wash away all the sorrows of
mother and brings a wave of exuberance and gaiety all over the family.
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“BATTLE FIELD TO HOME”-- REINTEGRATION OF
CHILD SOLDIERS TO CIVILIANS: INTERNATIONAL
LEGAL EFFORT.
Huma Nasir1
1. Introduction: Reintegration and demobilization of Child Soldiers:
Thousands of children are used as soldiers in armed conflict around the
world. The recruitment of these children in military activities has taken
place in at least 86 countries and territories around the globe. 2 Many
children are brutalized into submission. While most of the combatants point
to abduction as their reason of entry into their role as child soldiers,3 others
join military groups to escape poverty. However, their role is not limited to
fighting. Many girls and boys start out in support functions that also involve
great risk, menace and hardships. One of the common task assigned to
children is to serve as a porters, cooks, guards, and human shields, servants,
often carrying heavy loads, including ammunition or injured soldier. Some
children act as lookouts, messenger or other routine duties. Girl soldiers are
particularly pregnable and vulnerable. They are often treated and forced to
serve as a sexual slave. In short child soldiers are often decontextualized and
are often suppressed to the core. Moreover, the use of children for terrorism,
including as suicide bombers, has emerged as a phenomenon of modern
warfare.
Ex-combatants who have spent years in the military do not come out of such
a situation unchanged. War offers these child soldiers the experiences unlike
those of civilian life and provides the most intense and brutal of human
experiences.4 Regardless of how they are recruited, and of their roles, child
1

Student, Faculty of Law, Jamia Millia Islamia (7th Semester).
Child
Soldiers
Global
Report
2008,
London,
available
at:
www.childsoldiersglobalreport.org (last visited on August 31, 2016).
3
Dyan Mazurana, Khristopher Carlson, ―From combat to community: Women and Girls of
Sierra Leona‖ Peace Women, (January 2004).
4
Marcus, Funck, ―A century of War: The Military, Society and Economy in Historical
Perspective‖. Paper presented at the Hanover Univers ity workshop on, ‗Living in War
Times- Living in Post War Times‘, Melsungen, Germany, and January 1999.
2
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soldiers are victims, whose participation in conflict bears very grave
complications for their physical, emotional and psychological wellbeing.
They are commonly subject to mistreatment and abuse and most of them
witness intense violence, torture, death, killing, massacre of family members
and physical and sexual violence. Many are forced to perform these
atrocities

and

some

of the

psychological consequences.5

child

soldiers suffer critical long-term

The reintegration of these children into

normal civilian life is a very difficult and complex process. But, still we
should not lose hope that these children can re-engage themselves in
positive social relations, regain productive civilian lives and live in a normal
and safe environment.
There are three fundamental things which is most important for a successful
Reintegration of child

soldiers i.e.,

family reunification,

psychological

support, and economic opportunity and education.
Family reunification: Through various experiences, it has been concluded
that family based living arrangements, rather than rehabilitation centers, are
the most effective reintegration plan. Experience constantly demonstrates
that family and community relationships are the some important factors in
the reintegration of child soldiers.6 Support for independent living and
family reunification is crucial to successful reintegration. In El Salvador, 7 a
follow up survey was done on former child soldiers, in which 84 percent exsoldiers reported that, family played important role in their transition to
civilian life. Furthermore, observations like such demonstrate that positive
societal approach and family tracing can have surprising success in the

5

Child Recruitment and Use, available at: https://childrenandarmedconflict.un.org (last
visited on September 5, 2016).
6
The African Region Working Paper Series No.23, ―Child Soldiers: Preventing,
Demobilizing, Reintegrating‖, Beth
Verhey, November 2001.
7
The full case studies are published separately as: Verhey, Beth, ―Prevention,
Demobilization and Reintegration of Child Soldiers: Lessons Learned from El Salvador,‖
2001.
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reintegration process. In Angola,8 despite the resumption of conflict, there
were only 7 percent of the thousands of former child soldiers whose cases
could be followed up, who were living individually or with unrelated foster
families.
This is not to say that family reunification always goes smoothly. People
working with child soldiers need to develop society and family mediation
and community mobilization skills. A demobilized child is no longer the
child he or she was before recruitment, and both the child and family have
to adjust to new roles, responsibility, expectations and difficulties.
Psychological Support: Using various means of psychological well-being
and mental health, a trickle of cross-sectional studies with former children
in armed forces have reported high levels of physiological problems
relatively soon after reintegration. Psychological support is central to
addressing the asocial and aggressive behavior learned by child soldiers and
in helping them, so they recuperate from stressful experiences. Moreover
the psychosocial approaches also constitutes one of the important part of the
reintegration process.9
As we already know, child soldiers experience a process of asocialization in
armed conflict. In El Salvador, a national NGO explains, a child soldier
have been, ―socialized into a polarized existence of hostility‖.10 Besides,
they are often deprived of the normal culture and safe environment which
are usually gained from society and family. These elements have to restore
during the reintegration process.11
In Demobilization Disarmament and Reintegration programs, there are
usually orientation that introduce children to their new environment, and
8

Verhey, Beth, ―Prevention, Demobilization and Reintegration of Child Soldiers: Lessons
Learned from Angola‖ 2001.
9
Michael Wessells, ―Psychological Issues in Reintegrating Child Soldiers‖, 32 CILR 520
(2004).
10
Child Soldiers: Preventing, Demobilizing and Reintegrating 2001, Africa, available at:
http://www.worldbank.org (last visited on September 10, 2016).
11
Supra note 5 at 2.
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tries to begin their transition process from military life to civilian life.
Psychological counselling are an indispensable part in the reintegration
process which involves group discussion of past, present and future. In
addition to peer-group discussions or counselling, psychological support is
often provided in the form of expressive activities such as dance, song,
story-telling, and other activities that are tied to local usage. The emphasis is
frequently on enabling people to express their feelings openly and to begin
the process of coming to terms with difficult experiences. 12
Economic Opportunity and Education: The third important component of
Reintegration is the Economic Opportunity and Education. Access to
employment, jobs and education is one of the most often requested supports
by child

soldiers but often forgone for economic reasons. Soldier

reintegration programs to date have offered few meaningful training and
income earning opportunities. Vocational training programs have little
success. Evaluations for the program for demobilized adults in El, Salvador
found out that only 25 percent ex combatants were working in the area for
which they were trained.13 In Angola micro-enterprise programs, farming
and apprenticeship were more effective than vocational training schemes
because they provided an easier and faster way of acquiring skills and
income.14
Through various experiences, it‘s evident that a balance must be achieved
between the child combatant‘s need to start working and earn income and
the need to resume education. Demands for education and good learning
opportunities were often the most urged calls.15 Accelerated formal
education, income generating opportunities, market-appropriate vocational

12

Supra note 9 at 3.
Child Soldiers: Prevention, Demobilization and Reintegration, 2002, available at:
http://www.unicef.org (Last visited on September 16, 2016)/
14
Ibid.
15
Supra note 5 at 2.
13
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training are some of the key aspects to education and economic opportunity
in Reintegration programs.
2. Battels for Girl Child Soldiers:
Girls are frequently the most challenging and vulnerable child soldiers to
rehabilitate. It has been shown that, up to 40% of child soldiers are females,
who

sometimes face similar issues to their male counterparts, and

sometimes have incredibly different and more difficult experiences. 16 Girl
soldiers play different role in the armed forces – they serve as human
shields, combatants, spies, domestics, porters, servants and "bush wives" –
makes them highly valued among armed forces, which can make it more
difficult for them to restore back into civilian life. Girls are also recruited
for forced marriage and for sexual purposes. It does not therefore, only
referred to a child who is carrying or who has carried arms. 17 Girls soldiers
are often thought only as ―sex slaves‖, a term that glosses over the complex
roles many play within armed forces and national armies. Girl soldiers as
victims of sexual abuse obscures the fact that they are often highly valued
militarily.
Despite this, punishments for girls in Northern Uganda, such as canning or
thrashing, were meted out for the smallest transgression. According to Linda
Dale:

18

"There is a strong tendency to force a kind of passivity on girls,

while at the same time they are expected to be combatants. This duality, as
well as the effect of sexual violence, makes their rehabilitation more
complicated in my view."19
While torture and sexual abuse is believed to be widespread, girl‘s
susceptibility may vary, as in different militias, attitude towards women
16

Drumbl, M. A. (2012). Reimagining child soldiers in international law and policy .
Oxford University Press.
17
Best practices and Principles in Cape Town on the Recruitment of Children into the
Armed Groups and on Demobilization and Social Reintegration of Child Soldiers in Africa.
18
Director, Children/ Youth as Peacebuilders.
19
Child Soldiers Initiative 2008, available at: http://www.childsoldiers.org (last visited on
September 11, 2016).
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varied: In

Colombia,

the

famous Marxist-

leaning group,

National

Liberation Army (NLA), the Revolutionary Armed Forces of Columbia
(FARC) treated males and females equal,20 while right-wing paramilitary
groups were known to adopt gender stereotypes. 21
Mostly Disarmament, Demobilization and Reintegration (DDR) programs
are inadequate to address the needs of girls. DDR was especially designed
for adult male soldiers, and over the years has included female combatants,
followed by boy soldiers and then girls. The difficulties and problems faced
by girl child combatants has somehow not been given much attention it
deserves, despite the effects of armed conflict and eventually the trauma on
women and girl children being an important area of concern. Save the
Children report says immense improvements need

to

be made in

Disarmament, Demobilization and Reintegration programs (DDR). It further
points out that the post-conflict programs do not address the needs and
problems of girls and rather it concentrate more on the number of weapons
turned in. The Rights and Democracy report says, in more than 50 countries,
girls have been part of opposition fighting forces or part of the government
militia.22
In the World Bank briefing, Children in Emergency and Crisis Situations
which was held in January 2003 says: ―The use of girls by armed forces has
been confirmed in Colombia, DRC [Democratic Republic of Congo], 23
Pakistan, East Timor, Uganda, West Africa, and Sri Lanka. There are
20

Council on Hemispheric Affair, available at: http://www.coha.org/farc (Last visited on
September 11, 2016).
21
Rebecca Murray, ―IRIN. Girl Child Soldiers face new battles in civilian life‖,
Johannesburg, 12 February2013
22
Women and the Conflict, Colombia, available at: http://www.wikigender.org (Last
visited on September 10, 2016).
23
The International Criminal Court (ICC) and Gender opened its first trial in 26 January,
2006 in the case of The Prosecutor vs. Thomas Lubanga Dyilo. Thomas Lubanga
(Congolese warlord), was the first person charged in the Democratic Republic of Congo
(DRC), as well as he was the first detainee. He was accused of conscripting and enlisting
children under the age of fifteen years and using them to participate actively in armed
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around 12,500 girl soldiers in Democratic Republic of Congo. However,
girls are generally less visible and have hardly benefited from DDR
programs for child soldiers.‖24 Moreover, there are only five percent of girls
enrolled in Demobilization and Reintegration programs.
As Richard Clarke25 said, "In contexts of entrenched gender discrimination,
and in situations where a girl's 'value' is defined in terms of her purity and
marriageability, the stigma attached to involvement in sexual activity,
whether

real

or

imputed,

can

result

in

exclusion

and

acute

impoverishment."26
Moreover, Shelly Whitman,27 said that fifteen percent of the girl soldiers are
suffering from Stockholm syndrome, where the prisoner or a convict
develop a sympathetic association with their abusers. Furthermore she
added, “Girls were raped and brutalized but then given to or chosen by a
commander to be a 'wife'. They are confused about their guilt, their
religious beliefs, their families' expectations and experiences and religious
beliefs. Additionally, many bear children fathered by their enslaver. They
are often unaccepted when they return home and viewed as damaged goods
or non-marriageable material. With this kind of a homecoming, it creates a
sense of confusion about your self-worth and identity.”
Therefore, it is clear that the post-conflict experiences of these girls
combatants are manifold and diverse, and that different wants and needs
will arise depending on the specific life situation of the individual girl
soldier. It is also apparent, however, that certain gendered realities continue
to inflect these experiences as well.
International Legal Effort:
Worldwide, International efforts to stop the recruitment and use of children
in war combat involves challenges in the reintegration and release of
24

Supra note 20 at 5.
Director, Child Soldiers International.
26
Supra 19 at 5.
27
Executive Director, Roméo Dallaire Child Soldiers Initiative.
25
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children associated with groups and armed forces. International legal
engagement has, however, immensely contributed to tens of thousands of
children around the globe, leaving armies and armed forces through various
official disarmament, demobilization and reintegration (DDR) programs. 28
While the integration needs of these child soldiers are similar everywhere,
the experiences and challenges of reintegrating them differ from one
country to the other.
From 1995-1997, the Angola exercise,

29

was one of the most substantial in

the history of the United Nations. For the first time in the history of time,
that children were specifically included in a large peace process. It was
declared that demobilization and reintegration of child soldiers would be an
ultimate priority set up to implement the peace agreement. Main idea behind
the Angola program was to establish a society-based society network with
members accompanying child soldiers from demobilization through family
reunification. Officials of the National Union for the Total Independence of
Angola (UNITA),said this strategy was said to be effective as rebel forces
and armed groups acknowledged the fact that family reunification halt their
recruitment strategies whereas as in Northern Uganda, families often feared
that reunification with former child combatants would attract the attention
of rebels groups in future attacks. Furthermore, the Angola framework on
child combatants included some provisions that child soldiers would not be
subjected to Angola‘s mandatory military service regime. Moreover, the
legal framework included a provision that child combatants could receive
demobilization documents and various other benefits outside of the formal
demobilization assembly areas.

28

New and Grave Threats, 2015 available at: http://www.rrwac.be (Last visited on
September 9, 2016).
29
Bosede Awodola, ―Comparative International Experience with Reintegration Progra ms
for Child Soldiers: The Liberian Experience‖. Peace & Conflict Review 4,Issue 1 ISSN:
1659-3995
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In 1997, three years after the genocide that the government in Rwanda set
up a Demobilization and Reintegration Commission, 30 for the economic and
social reintegration of former child soldiers.31 The main idea behind the
demobilization and reintegration program was to help foster restoration
among Rwandans after the genocide in 1994 and also to contribute towards
unemployment, poverty reduction and the strengthening of peace and
prosperity within the Great Lakes region. Unlike the Angola program, the
Rwanda program was designed in phases. The demobilization of child
combatants occurred in the second phase during which about 454 of the exsoldiers under the age of 18 years were demobilized. Children were given
special care and help and were separated from adults in the demobilization
process. Other aspects included tracing their families towards effecting
reunions, and providing them with psychosocial care, trauma counselling,
and access to employment and education. Most of the returning excombatants were taken to schools. Those who had completed primary
education were either enrolled in advanced to the secondary school stage or
technical schools.
In Mozambique, the war ended in 1992, when the Mozambique National
Resistance (RENAMO) pitched against the country‘s Government. During
the war, nearly all the armed forces were involved in the use of children in
armed groups. Military groups such as Naparamas, a religious military
movement,

conscripted

children and

used

them to

fight war, and

considerable numbers of child combatants are also believed to have fought
as a part of RENAMO. Although, in 1992 the RENAMO and the
government signed a peace accord, and organized multi-party elections,
there was no doubt that the war and conflict took a material and

30

Disarmament and Reconciliation 2005, Rwanda, available at: http://demobrwanda.org.rw
(Last visited on September 16, 2016).
31
IRIN News 2004, Liberia, available at: http://plusnews.org/report.asp (Last visited on
September 18, 2016).
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psychological toll on children, their families and communities. 32 However,
access to child combatants after the conflict was narrowed and limited,
making it difficult to implement reintegration measures. In February 1994,
UNICEF initiated some negotiations with the RENAMO authorities after
which UNICEF representatives were allowed to visit a group of 60 children
living in Jordoa, a base at RENAMO Maputo province. In another meeting
with UNICEF, RENAMO agreed to permit full access to their military bases
so that UNICEF and other organizations who are partner, with them could
proceed with the registration of children and their relocation from military
camps to civilian areas. After the agreement, UNICEF registered 850
children in 20 military bases around the globe. Basic information and
photographs about the children‘s identity were collected and their nutritional
and health status was also assessed. Family reconciliation and child benefits
to

the

ex-combatants

was

the

major

feature

of

Mozambique‘s

reintegration.33
Sierra Leone probably holds the world‘s worst record for recruiting
children into armed groups. Between 1992 and 1996, the period of the
fiercest fighting between the Government forces and the Revolutionary
United Front (RUF), an estimated 5,400 children were forced to fight on
both sides. In 1997, sixty percent of a group of one thousand fighters
screened by the DDR Committee were children. In 2001, when the war in
Sierra Leone officially came to an end, the country immediately initiated
programs for the re-development, rehabilitation and reintegration of all waraffected children, especially the child combatants. The program was
adjudged to be successful. The victory of the reintegration recorded in

32

Mozambique
Country
Profile,
(2000),
available
at:
www.mofa.go.ip./policy/human/child/survey/profile6.html. (Last visited on September 20,
2016).
33
Supra note 31 at 7.
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Sierra Leone was not unconnected with the proper coordination, help and
cooperation from the welfare organizations and communities. 34
The implementation process included components such as the tracing of
child soldiers‘ family members and counselling programs. The reunification
of child combatants with their families was carried out by tracing network
partners once the location of communities and families were confirmed and
sensitization and mediation completed. At the end of the Demobilization
Disarmament and Reintegration program in Sierra Leone, a total number of
4892 children were reunified with families out of a total number of 6000
demobilized children.35 A significant weakness of the Sierra Leone program
and many others was the exclusion of girl‘s soldiers from demobilization,
rehabilitation, and reintegration processes, as girls were excluded from the
demobilization program and left with their rebel captors.

3. Preventing future involvement of children in armed conflict:
Preventing re-recruitment of child soldiers is one of the most important part
of the Reintegration program. As we already know, thousands of children
between the ages of 7-14 serve as soldiers in the world, in which forty
percent are girls. To contend with this tough and challenging problem, the
United States came with Child Soldier Prevention Act (CSPA).36 In 2008,
CSPA was passed, it requires the State Secretary to publish a list of
governments that use and recruit children in armed groups or support armed

34

Oluwaniyi, ―The Phenomenon of Child Soldiers in Liberia and Sierra Leone‖, 1 AJPCS
201 (2008).
35
Progress Report on UNICEF, UNICEF Child Protection Child Ex-Combatants
Highlights. (September 2002).
36
The Child Soldier Prevention Act (CSPA) is a Federal Statutes in United States which
was signed into law by President George W. Bush on October 3, 2008.This very law
criminalizes military force which recruits children in armed forces. The legal definition of
child soldiers includes "any person who is under the age of 18 years, takes direct part in
hostilities as a member of governmental armed forces.
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forces in the annual Trafficking in Persons report.37 There are listed
countries which are subjected to restrictions on security assistance for
military training and equipment.

The CSPA‘s ultimate goal is to stop

children from joining forces and to ensure that vulnerable and helpless
children never find themselves on a battlegrounds.
Additionally, civil society actors, who have a crucial role in intercepting
child recruitment, require external support from the government. The
demobilization and reintegration of child combatants requires persistent
advocacy from both international actors and civil society. In addition excombatants must be specifically included

in peace agreements and

programs. Although advocacy efforts aiming to enforce international law
will contribute to halt and prevent future involvement of children in armed
forces and rebel groups, prevention must be considered more broadly.
For example, youth activities and other education programs, employment
opportunities, food security and ensuring the security of refugee camps can
help to prevent the recruitment of children in armed groups. Children and
their families growing up within the context of conflict, feel they have no
choice but to participate. Preventing future involvement and re-recruitment
of children in armed forces requires that awareness of child rights and
human rights be expanded. The importance of incorporating child rights into
humanitarian advocacy is the best practice to recognize.

Conclusion:
This article has made an effort to provide an insight into the lives of the
child soldiers, who are engaged in the armed conflict, and how they can
overcome with their traumatic past, and dwell into the civilian lives again
through the process of Demobilization and Reintegration. The importance of
37

Trafficking in Persons report, is the conviction that there is nothing unavoidable about
trafficking in human beings. That conviction is where the phase of change really begins —
with the sense of awareness that just because a certain mistreat has taken place in our past
doesn‘t mean that we have to permit that abuse in our future lives.
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family, friends and community can bring a significant change and thus can
help to reintegrate back to civilian life. It is apparent from the above
analysis that girl soldiers who are particularly vulnerable, are the most
challenging one‘s to rehabilitate, but with the help of various DDR
programs it can be mended. Furthermore, the importance of Humanitarian
Law and International Legal efforts can make a significant in the rerecruitment

and

future

involvement

of

child

soldiers.
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VOLENTI NON FIT INJURIA IN SPORTS
Dr.Vikas Bhatnagar*
Introduction
The maxim volenti non fit injuria is considered as the defence of tort. The word
‗Tort‘ is derived from Latin term ‗Tortum‘ means ‗ to twist‘. Tort is defined
under section 2(m) of the Limitation Act 1962 as a civil wrong which is not
exclusively a breach of contract or breach of trust.
Winfield and Jolowicz defined tortuous liability as: ―Tortuous liability arises
from the breach of a duty primarily fixed by law, this duty is towards persons
generally and its breach is redressable by an action for unliquidated damages.‖
Basically, there are three essentials of tortuous liability

Wrongful act or omission



Damage/ Injury



Defendant failed to perform the duty

But even after tortuous liability, one can be saved by taking one of the defences
of tort. The defences of tort are volenti non fit injuria, act of God, inevitable
accident, private defence, mistake, acts of necessity, statutory authority, judicial
acts, quasi-judicial authority, executive authority, parental and quasi-parental
authority, exercise of common rights and acts causing slight harm.
The requirements of the defence
A. Voluntary and free consent: This defence is available to the defendant
only when he proves that the plaintiff‘s consent for the act was free and
voluntary. If the claimant is in a position where he cannot exercise free
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choice, the defence will not succeed. Means this defence can be taken
only when the claimant has voluntarily and freely entered into an
agreement with the defendant in full knowledge of nature of the risk and
its extent to absolve the defendant from all liabilities. When plaintiff
gives the consent to take the risk it is assumed that the defendant will
not be negligent on his part . So, the consent given under compulsion or
obtained by fraud or force shall not be consider as no consent. If a
person is bound to do an act and he is forced to give his consent, then
that is not a real consent. This defence is also applied in the cases of
sports. In sports defendant has to show that he followed the rules of the
game.
Example:
Suppose if Ram went to see a cricket match. During the match batsman hit the
ball and he sustained injuries. Ram claimed damages. In this case defendant can
take the defence of volenti non fit injuria. Plaintiff, despite knowing the risk
consented to it. There was no negligence on the part of the defendant.
So, for the liability to occur in sports it must be proved that the defendant failed
in his duty to take appropriate care or acted in a manner which the plaintiff has
not expected.
B. Act must be lawful: The act and the way of doing it, to which the
plaintiff has given his consent must be lawful otherwise the consent is
of no purpose.
For instance, the boxing game must be played by gloves. If a person plays this
game with naked hand then it will be an unlawful act and cannot be taken as a
good defence.
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C. Made in full knowledge of the nature and extent of the risk: The
maxim is not scienti, but volenti. The plaintiff must have full knowledge
of the act and the risk involved in it. However, mere knowledge of the
act and the risk in it doesn‘t imply that consent to a risk has been given
for it. It varies from case to case.
Applicability of volenti non fit injuria in sport: Player‟s Perspective
Participant can be held liable in torts to another participant only if the injury has
been caused because of his negligence. Participants have a duty of care towards
other participants to prevent foreseeable risk of injury. Match officials also have
a duty to look after the safety of the participants.
Participants do not consent to the injuries caused as a result of contact which is
out of bound of the game. For such injuries defence of volenti non fit injuria
does not apply and they can recover damages from the other party. Coaches and
referees also owe a duty towards participants to prevent foreseeable injuries.
Raman Lamba case
Raman Lamba a cricketer of India died on 23 February 1998 in Dhaka after he
was hit on the temple by a cricket ball hit by Saifullah Khan while fielding at
forward short leg. It is said that Lamba was asked to wear a helmet, but he
thought it was unnecessary as only three balls of the over were remaining when
he was asked to move to that position. He was known not to use a helmet is
very dangerous while fielding close in.
Condone v. Basi1

*Asst. Prof SCLC Pune.
1
[1985] 1 WLR 866 Court of Appeal
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In this case, a footballer was held liable for breaking his opponent‘s leg in a
tackle. Courts held that in this case the defence would be unsuccessful as every
player is under a duty to take reasonable care of the other players in the field.
Hence, the defendant can be sued for causing injuries to the plaintiff although
the defence of volenti non fit injuria is very important in sports which is
depends on what type of consent has been given.
Agar v Canning2
In a hockey game, Agar was hit by Canning by a hockey stick on the face. As a
result he became unconscious and sustained severe injuries. Agar tried to stop
Canning but he hit Canning in his neck. In this case decision was given in
favour of Agar because the circumstances in which the injury was inflicted
clearly show the intent to cause serious injury to which the player didn‘t give
his consent.
The decision was based on the ground that injuries inflicted in such
circumstances could not be said to fall within the ambit of implied consent in
which force greater than to that which was consented was applied.
Watson v British Boxing Board of Control3
In this case a professional boxer suffered head injuries in a fight. He was
provided medical treatment by the doctors present there and later was taken to
the hospital. Because of the delay claimant suffered permanent brain damage.
He claimed damages on the ground of negligence on the part of the board.
It was held that British Boxing Board of control was liable. Although the
boxers consented to the minor injuries, British Boxing Board of Control owed a
2
3

(1965), 54 WWR 302 (Man QB)
[2001] QB 1134
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duty of care towards the boxers to ensure their safety because the claimant
relied on the skill and care of the board in ensuring the safety in a fight.
Applicability of volenti non fit injuria in sport: Viewers Perspective
If the viewer sustained any injury during the match which was not because of
player‘s or officials negligence, then his claim for damages will not be
successful. Defendant can take the defence of volenti non fit injuria. He can
contend that the claimant voluntarily agreed to take the risk despite knowing
the nature and extent of the risk.
In Hall v. Brooklands Auto Racing Club4 a spectator got injured by car. Here
the plaintiff had consented to such possible injury by buying a ticket. Since the
organizers were not negligent in their duty, volenti non fit injuria was
applicable here. we can see how consent and negligence vary and so the
application varies.
But if the injury was caused because of the negligence of the player or the
match officials then the defence of volenti non fit injuria cannot be applied
because the viewer presumed that they will not be negligent on their part.
In the case of White v. Blackmore

5

a person Mr. White was killed at a car race

due to negligence in the way the safety ropes were set up. A car had crashed
into the ropes from the place where Mr. White was standing. He was catapulted
20 foot in the air and he died from the injuries received. His widow brought an
action against the organizer of the event who defended that on the grounds
of volenti non fit injuria they were excluded from liability. The court held that
the organizers were responsible as the barriers were improper and the consent
4
5

(1933) 1 KB 205
[1972] 3 WLR 296
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had not been given for the negligent construction of ropes. Thus, as it was
expected that the organization would be proper, the organizers were at fault in
this case.
Viewer cannot recover damages if the injury caused to him was because of his
own negligence. If he did not follow the instructions then the defendant is not
liable to pay compensation.
In case of Wooldridge v. Sumner6 claimant was a professional photographer at
a horse show. He was not situated behind the barriers where other spectators
were housed. During the competition, claimant was injured by one of the horse
which was owned by the Defendant, who came galloping at high speed towards
him. He brought an action against the defendant on the ground of negligence.
He argued that the rider had lost his control over the horse and was going too
fast. It was held that there was no breach of duty on defendant‘s part. So, the
claimant was not able to recover compensation.
In this case it was laid down that for the defence of volenti non fit injuria to be
applicable there must be consent not only to the risk of injury but also to the
breach of duty.
In Murray v. Harringay Arena Ltd7 . a six year old minor got injured during a
hockey match. Here, the organizers were not liable as they were not negligent
and were reasonably careful. The court said that the plaintiff failed not because
he consented to risk as a minor cannot give is consent, he failed because the
organizer as not negligent with respect to the plaintiff‘s safety.

6
7

[1963] 2 QB 43
[1951] 2 KB 529
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Thus, if a player has consented to play a game which involves risk, he cannot
take this defence. Similarly if any viewer gets injured to which he has
consented, he is not compensated. It is true only if we assume that the
organizers have done their duty else they can take this defence.
In Viewer (Spectator) related cases, the courts strictly adhere to the doctrine of
Volenti non fit injuria of the tort law. Thus, when a viewer buys a ticket to
watch any sporting event, it is generally believed that the person does so at his
own risk, properly knowing the consequences of it. However, there is an
exception to this case, where the viewer consents only to the risks of watching
the game but not to the negligence of the authorities or any other injury that
happens outside the course to which he has not consented to.
Payne v. Meple leaf Garden ltd.8
In this case, the plaintiff was a season ticket holder and hence was familiar with
the sport. Thus, while watching the game he was stuck not by a puck, but by the
stick of one of the players who was grappling with an opponent player in front
of the plaintiff. Thus, the court held that it was against the limited course to
which the plaintiff has consented to and held that the defence Volenti non fit
injuria would be unsuccessful and the defendant can be held liable to pay
damages

to

the

plaintiff.

Basi v. Condone
In this particular suit, a soccer player was accused of breaking his opposition
player‘s leg while committing a tackle. Courts opined in this regard that the
defense is not successful as it is a duty for every player to provide due care to

8

(1948) CarswellOnt 82 (Ont. C.A.).
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the opposition player while playing. So the accused can be prosecuted for
committing the injury to the plaintiff.

Limitations
Parties owe a duty of care towards each other. If any of the party breach its duty
will be liable to another party for the injuries sustained. Parties must take
reasonable care. Degree of care depends upon the situation. It may require high
degree of care in case of dangerous situations while less care in less dangerous
situations. But if any of the party has voluntarily consented to take the risk the
other party will be absolved from the liability except the injury which is caused
by a force more than which was consented and there is no negligence on the
part of plaintiff.
However in such situations the defendants may hold any number of defences
and when it comes to sports-related injury suits, the defendants possess the
most successful defence of Volenti non-fit injuria where the defendants can
claim this defence telling that the plaintiff was at his own risk. However, this
rule holds an exception where the defendants cannot take the defence of volenti
non fit injuria, on certain grounds. This exception is applicable in both players
and viewers cases.
Volenti non fit injuria does not apply in:


Unlawful acts: An unlawful act can never be legalized; not even by
consent or license. Also, here the defendant‘s conduct must be reasonable.
For instance, if in boxing a person uses a naked fist, it would lead to him
being liable for is act.
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Breach of Statutory Duty: If an act leads to breach of statutory duty, then
this maxim has no validity against such an act .i.e duty to provide safety to
spectator by organizers.



Rescue cases: If the plaintiff rescues another person from danger of any
injury or death,

consciously and

deliberately,

then volenti non fit

injuria would not be applied.


Cases of Negligence: In case of negligence, generally this maxim does not
apply. Volenti non fit injuria is available only if the plaintiff freely and
voluntarily, with full knowledge of the nature and risk involved impliedly
agreed to incur it and to waive any claim for injury.

Conclusion
This article draws our attention to how the maxim has been often cited and
sometimes applied, in favor of defendants sued for personal injuries. This is
applicable unless the facts disclose some breach of duty which the defendant
owed to the plaintiff. It is essential to know to what the player or the viewer has
consented to. If a player or a viewer has willingly participated in an activity and
has readily embraced the risks involved in it, then if any injury occurs to him, it
will not be the fault of others. The facts involved in every case are important.
All we need to know is whether the risk was inherent or unacceptable. If a
person has contributed to his own injury, the compensation ordered by the court
would be reduced proportionately. So it is also important to know that
negligence is on whose part and whether there is any negligence at all or not.
Thus, basically negligence and consent determine the application of volenti non
fit injuria for players and viewers.
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DOWRY DEATH IN INDIA
Hardik Jigneshbhai Belani*
Introduction:
Marriages are made by god in heaven itself but mother-in-law, sister-in-law,
husband and their relatives who are eagerly in need of money in the form of
dowry makes her (women) life hell. In India, marriages do not take place for the
sake of love but it takes place due to sake of money that is Dowry. It is a
tradition in India where women have to give some monetary or equivalent to
monetary to satisfy the lust for money for in-laws of women. This practices is
not only followed in particular area but the whole parts of country follows it
and some superstitious believes it be necessary for taking Dowry in marriages.
When some incidents became an alarming in the country the law makers felt to
take serious action and to make certain laws in it. The marriages in India have
now become a business for every husband‘s and their relatives. No Dowry – No
Marriage this is and trend followed in India. And girl‘s parents are helpless in
those conditions where their hands are tights and they have no choice other than
to give dowry. Every boy demands dowry which makes impossible for the girl
to find a guy who don‘t believe in dowry. Not only the people who are
uneducated who seeks for dowry but the educated ones are asking dowry they
thinks to cover their expenses through the dowry which girls give. Burning
issue of woman is not new because in ancient period it was seen that in Sati and
Joher Pratha woman are been burned and now their husband and their family
burn her if she don‘t feed their lusty stomach by money or ornaments or any
other monetary form.
Therefore the first step took to Dowry Prohibition Act, 1961 (Act 28 of 1961).
The objects for making this law were; the object of this bill is to prohibit the
evil practice of giving and taking of dowry. This question has been engaging
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the attention of the Government for some time past, and one of the methods by
which the problem, which is essentially a social one, was sought to be tackle
was by conferment of improved property rights by Hindu Succession Act, 1956.
It is, however, felt that a law that makes the practice punishable and at the same
time ensures that any dowry, if given does insure further benefits of wife will
go a long way to educating public opinion and to the eradication of the evil. 1
In 1984, to make the law effective in order to control and eradicate the menace
of dowry rampant on a large scale, the Parliament amended the Dowry
Prohibition Act, 1961 vide the Dowry Prohibition (Amendment) Act, 1984. All
the offences under this Act have now been made cognizable and non bialable
and police officer can initiate criminal proceedings against culprit. The penalty
for demanding dowry has been made more stringent besides many other
significant changes, such as the establishment of family court, etc. has been
provided in this Act.2
Dowry related offences under the Indian Penal Code (IPC), 18601. Section 498A IPC- Cruelty of woman by Husband or Relatives.
2. Section 304B IPC- Dowry Death.
3. Section 302 IPC- Intentional Death of Woman.
4. Section 306 IPC- Abetment of Suicide of Woman.
Dowry death:
In 1986, ―Dowry Death‖ was inserted in the Indian Penal Code as section 304B
by the Dowry Prohibition (Amendment) Act, 1986 with effect from November
19, 1986. Section 304B of IPC is considered to be more stringent as offence

*Student: B.A. LL.B. (Hons.) R.N. Patel Ipcowala School Of Law And Justice.
1
Statement Of Objects and Reasons; Gazette of India, 1959, extra., pt. II, sec. 2, pp. 3&7.
2
K.D. Gaur, Poor Victims of Uses and Abuses of Criminal Law and Process in India, 35: 4
JILI, pp. 183, 196 (1993).
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under this section is cognizable, non bailable and to be triable under the Court
of Sessions.
Many of the Dowry offences were committed privately i.e. at residential homes
of husband so to prove the evidence it was very difficult therefore Amendment
Act 43 of 1986 has inserted 113B in the Evidence Act, 1872 to strengthen
prosecution hands by permitting to be raised if certain fundamental facts are to
assumed when dowry death or such incident which takes place within & seven
years of marriage. These seven years were considered as bride and groom who
took seven steps before the sacred nuptial fire and accordingly one step was
considered to be one year.
Section 113B of Evidence Act3 states that when the question is whether a
person has committed the dowry death of a woman and it is shown that soon
before her death such woman has been
subjected by such person to cruelty or harassment for, or in connection with,
any demand for dowry, the Court shall presume that such person had caused the
dowry death.
Dowry- Meaning
The term Dowry has not been explained under the Indian Penal Code, 1860 but
however in application clause however it is assumed that Dowry consist same
meaning as defined in section 2(1) of the Dowry Prohibition Act, 1961, which
states that ―Dowry‖ means any property or valuable security given or agreed to
be given either directly or indirectly(a) By one party to a marriage to the other party to the marriage; or

3

The Evidence Act, 1872, sec. 113B, Presumption as to Dowry Death, Inserted by Act 43 of
1986, sec. 12 (w.e.f. 5-1-1986.
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(b) By the parent of either party to a marriage or by any other persons, to
the either party to the marriage or to any other person at or after the
connection of the marriages.
However Dower and Maher is not included into dowry to which Sharait
(Muslim Personal Law) applies. On 31st January, 2008 the Supreme Court of
India declared that customary payments and gifts should not be included in
dowry.
Essentials Of Dowry Death:
(a) Death of a woman should be caused by burns or bodily injury or
otherwise than under normal circumstances 4 ;
(b) Death should be occurred within seven years of marriage;
(c) The woman must have been subjected to cruelty or harassment by her
husband or any relative of her husband;
(d) Cruelty or harassment should be for or in connection with the demand
for dowry;
(e) Cruelty or harassment should have been meted out to the woman before
her death.
According to clause I of Section 304B of IPC death will be considered as a
Dowry Death ifa. If death occurs by burns or bodily injury or otherwise than under normal
circumstances.
b. Cruelty or harassment caused by the husband or his relatives or any
person whoever is connected with any demands for dowry.
These explains that any condition under this clause it is presumed that husband
and their relatives are been responsible for the death of Woman are they are

4

2003 1 SCALE30. A two-judge Bench of the Supreme Court Y.K. Sabharwal and H.K. Sema,
JJ. delivered the judgment.
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been held liable for an offence unless it is been proved otherwise.5 This also
suggests that unlike all the offences in IPC where accused is considered to be
innocent but here burden of proof lies on husband and their relatives that is they
been accused at that point of time.
Clause II of Section 304B explains that there is minimum punishment for seven
years of imprisonment which may extend up to life imprisonment in case of
dowry death. But in India generally it is seen that where the procedure is going
in the court or when the witness or accused is been examined the whole family
stick on to one statement and it is difficult to prove or bring the truth in front of
court, this happens because all the crimes or incidents take place at husband‘s
place or it is been done privately where there will be no person from woman
side. This is why guilty men go scot-free and are seldom brought book and
punished.6
Current scenario of dowry death:
The highest number of dowry deaths during the year 2012, 2013 and 2014
consecutively has been reported from the state of Uttar Pradesh followed by
Bihar. As per the National Crime Records Bureau (NCRB) data, Uttar Pradesh
reported 2244 dowry deaths(Sec 304 B of IPC) in 2012, 2335 dowry deaths in
2013 & 2469 dowry deaths in 2014(Provisional) which is the highest in the
country for that year. Bihar is placed second in dowry death cases consecutively
in the last three years with number of 1275 dowry deaths reported in 2012 &
1182 in 2013, 1373 in 2014(Provisional). The states of West Bengal, Rajasthan,
Odisha and Andhra Pradesh reported among the highest cases of Cruelty by
Husband or his Relatives (Sec 498-A IPC) during the last three years.7

5

Hans Raj V. State of Punjab, 2000 (3) RJ 556.
Lucy Caroll, 28 Journal of Indian Law Institute, (1986) pp.14-35.
7
Press Information Bureau, Government of India, Ministry of Woman and Child Development.
6
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As per the National Crime Records Bureau (NCRB) data, a total number of
9038, 10709 and 10050 cases have been registered under the Dowry Prohibition
Act, 1961 during 2012, 2013 and 2014 respectively. Similarly, a total number
of 8233 cases in 2012, 8083 cases in 2013 and 8455 cases were registered under
section 304 B of IPC in the country.8
Cruelty is also considered as an aspect of Dowry Death:
Cruelty


Mental cruelty



Physical cruelty

Mental Cruelty: Mental Cruelty is of such kind that it is very difficult to define
or to explain. The definition of mental cruelty in Black‘s Law Dictionary, It
states, ‗one spouse‘s course of conduct (not involving actual violence) that
creates such anguish that it endangers the life, physical health or mental health
of the other spouse‘.9
Physical Cruelty: A term that is used as a basis for a divorce when a person
feels that their safety is threatened.10
In 1983, to check cruelty to women by husband and by parents-in-law, a new
chapter, XXA, entitled ‗Of Cruelty by Husband or Relatives of Husband‘ was
added to Law.11
Landmark Judgments:
Gurbachan Singh v. Satpal Singh12 in this case Supreme Court had explained
meaning of Cruelty and Dowry combined. A fact of the case shows that woman
had done suicide within a year of marriage and the reason was cruelty of having
8

National Crime Records Bureau (NCRB).
Bryan A. Gaener, Black‘s Law Dictionary, 9th Ed. , 2009, p.434.
10
thelegaldictionary.org
11
Criminal Law ( Second Amendment Act, 1983), Act 46 of 1983, Chapter, XXA, w.e.f. 2512-1983.
12
Gurbachan Singh v. Satpal Singh, 1990 SCC (CR) 151.
9
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illegitimate child which results into suicide. Afterwards two benched Judge
noted that for every lady who is of respectful character for which the cruelty or
mental harassment of having illegitimate child is very difficult to absorb and
this was the reason which had lead her towards the suicide.
In Rajesh Bhatnagar v. State of Uttarkhand 13 and Sharad v. State of
Maharashtra14 states clear that while not fulfilling the dowry demanded by the
husband they were burned alive which shows the cruelty of dowry.

Dowry death and police officers:
In any death of woman less than seven years of marriage is considered as a
dowry death at the first instance whether it is suicide, burned or cruelty by her
husband or her husband‘s relatives. Here Police officers go for inquiry and they
make charge sheet. After the reports of Police officers court decides that
whether it is a dowry death or mistakenly they are been trapped by the woman
favor laws.
Dowry death and report of experts:
Section 45 to Section 51 of Indian Evidence Act, 1872 explains about Opinion
of Expert which defines as Opinions of experts.
Opinion of experts:
When the Court has to form an opinion upon a point of foreign law, or of
science, or art, or as to identity of handwriting

15

*[or finger impressions], the

opinions upon that point of persons especially skilled in such foreign law,

13

Rajesh Bhatnagar v. State of Uttarkhand,(2012) 7 SCC 91
Sharad v. State Of Maharashtra, (2012) 5 SCC 548
15
Ins. by Act 5 of 1899, s. 3. For discussion in Council as to whether ―finger impressions"
include "thumb impressions," see Gazette of India, 1898, Pt. VI, p. 24.
14
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science or art,

16

*[or in questions as to identity of handwriting]

17

*[or finger

impressions] are relevant facts. Such persons are called experts. 18
After the investigation of Police officers when the death body of woman are
sent to forensic laboratory then chances of exact result are sure. In many cases
it is been seen that family try to burn dead body or they decompose it so that no
one can find her and they waste time of police officers and court. But dead
body is under observance under forensic laboratory the experts especially there
are lady doctor because sometime the private parts are been harmed by her
family. Under which they have to present result scientifically and not on the
assumptions. Forensic report is the key factor which will lead the case and
when doctor gives his opinion scientifically and not on assumptions the result
of accuracy decreases. Experts are called experts because they are the person
who can make the way go easy for Judge to give decision; so experts are
advised to give scientific results.
Dowry Death And Society:
The biggest problem in India is a Society because society thinks that they are an
expert and give their opinions and those opinions are implemented by families
which leads to the separation, fights and which vanish away peace of family.
The country had grown but do the old mind had developed this is a burning
issue in India. Now in 21st century woman is being more comfortable accepting
western culture and the family don‘t accept it just because what the society
tells. They have fear of people commenting on them which results in harsh
treatment or cruelty of a lady. Generally in India it is seen that when a woman
tries something new she is not been supported by their family and mother-in16

Ins. by Act 18 of 1872, s. 4.
Ibid 15.
18
THE INDIAN EVIDENCE ACT, 1872ACT No. 1 OF 1872*[15th March, 1872.]- Law
Commission of India.
17
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law thinks that if they lived such a harsh life at that time why should she live in
such modern way. They (Husband‘s family) don‘t think that she had left her
home and came to an unknown place but the result is she has to suffer just
because it is not acceptable in society or if she doesn‘t give Dowry society will
laugh at them. This scenario is generally seen in arrange marriages and where in
love marriage this is less seen.

Need for amendment:
In India when the issue of Dowry and Dowry Death had started increasing then
in mid 1980‘s government had passed Dowry Prohibition Act and Indian Penal
Code was amended by Section 498A and Section 304B of Indian Penal Code
respectively. Seeing current scenario there seems to be amendment of Dowry
law. Dowry Law states demanding dowry is a cognizable and non bailable
offence with a punishment that various from 2 years to 5 years imprisonment
and fine which shows that there is a need of Amendment where punishment
should be increased and fine imposed on them should be more. Husband if
proven guilty should be allowed to re marry any woman must be imposed into
law. A special unit of police force should be made for crimes against dowry
which should be leaded by lady officer and in support of which court should be
very strict regarding such an offences which are registered and they must try to
give speedy disposal to the case so that victims should be punished and justice
is not delayed.
Conclusion:
Does woman are weaker the male; no woman are made to lead the family,
many woman nowadays are with higher education and can far better than men
but at last they sacrifice their job just for shake of her husband children and
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family. Dowry Death is a burning issue which increases day to day problem of Indian
culture and peace of society.
Our law failed to restrict dowry death although they have made law against dowry. The
fact is alone Law cannot control it i.e. law doesn‘t have watch on people but the people
have watch on each other. There must be initiative steps to be taken by NGO‘s, P olice
officers, Women Welfare Organizations, Court and other citizens if they are being
loyal towards law then definitely India would see a new society where woman would
be respected, where woman would not be the tool for earning money i.e. what
husband‘s family get while marriage. Punishment to the offender should be made harsh
which will increase fear in their mind and not to do act. Dowry deaths are seen
generally in house of husband, if woman starts getting easier job or their education is
increased so that they can go for work and eventually it will decreases the ratio of
burning of woman because if she wants to leave her husband‘s home, she will be
having job at hand and she can easily stay alone.
The street program such as an act or drama form of awareness must be started by
NGO‘s o Governmental Organizations which gives knowledge to woman‘s family
about Dowry Prohibition Act which had banned dowry in India. They should about
their rights and procedure when they find that husband or his families are trying to
demand for dowry or they are being very cruel towards their daughter. However,
husband should be given advice to leave his bad habits such as Alcohol, Tobacco or
Gambling he should be given knowledge about how to be gentleman and how to lead
family. Husband should be made aware not to dominant on their wife. In spite they
should prove society that they are enough capable of earning money by hard work or
by their talent and should reject the dowry given by daughter‘s father or they should
not demand such a dowry for her father. Thus, these effects can lead to reduction of
crime

ratio

on

the

prospectus

of

dowry

death

in

India.
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LAW AND TERRORISM
Alok GS*
Vaisak Unnikrishnan**
Introduction:
To define terrorism is not an easy task, it is highly complex and has many
facets. Many parties have defined terrorism in many ways, each have their own
views and they have their own justifications to support such an act, however
,Terrorism can be defined as unauthorized use of violence and intimidation in
pursuit of political or religious aims. The term ‗terrorism‘ is derived from the
Latin term ―terrere‖ which means ‗to frighten‘. It gradually obtained the
modern term ‗terrorism‘, during the Reign of terror in France from 1793-1794.
Terrorism is often described as a justified reaction against abuse and undeniable
detestation. It is important to note the definition given by The United States
Department of Defense on terrorism,―It is the calculated use of unlawful
violence or threat of unlawful violence to inculcate fear; intended to coerce or
to intimidate governments or societies in the pursuit of goals that are generally
political, religious, or ideological.‖1
To simplify terrorism, it is the use of violence to achieve some political,
religious or ideological aim. Today when we hear the term Terrorism, certain
organizations like Islamic State of Iraq and Levant (ISIS) or Al-Qaeda comes
into our mind, however these are just a type of Islamic Terrorism or Extremism.
There are various forms of Terrorism, such as: State Terrorism: State terrorism
is not the same as that of state sponsored terrorism, the former is the use of
violence by the government to restrain its population whereas the latter, is the

*Student, 4 th Year B.A LL.B: Bangalore Institute of Legal Studies.
**Student, 4 th Year B.A LL.B: Bangalore Institute of Legal Studies.
1
Pub 3-07.2, Antiterrorism, (24 November 2010), United States Department of Defense.
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violence by certain terrorist or extremist groups which are sponsored by certain
States.
Religious Terrorism: This form of terrorism is the most common and the
members of such Terrorist groups are influenced by certain ideologies and
beliefs which make them religious fanatics. Few of the organizations are Al
Qaeda, HAMAS, Islamic State of Iraq and Levant (ISIS).
Right Wing Terrorism: This form of terrorism aims at anti-liberal governments
and aims at the traditional social order. Example: Kurdistan Workers Party
(PKK), Irish Republican Army, Klu Klux Klan, Neo-Fascists. Etc.
Left Wing Terrorism: These groups are against the capitalist democracy and
they aim in establishing a socialist or communist government. Example: The
Revolutionary Armed Forces of Columbia (RAFC), Revolutionary People‘s
Liberation Party-Front in Turkey.
Issue oriented Terrorism: This type of terrorism involves the use of violence for
the advancement of certain issues. Example: Environmental Liberation Front
(ELF).
Separatist Terrorism: Their aim of this form of terrorists is to fragment within
themselves and to create a new state. Example: The Tamil Tigers of Sri Lanka,
Quebec Liberation Front in Canada.
History of Terrorism:
Terrorism holds the history since 1st BC, it can be roughly said that terrorism is
as old as the human‘s willingness to use violence on the other, The Sicarri were
the first century Jewish group who murdered enemies and collaborators in their
campaign to oust their Roman rulers, The Hashhashin where a secretive Islamic
sect active in Iran and Syria from 11th to 13th century.
The word terrorism comes from Reign of Terror instigated by Maximilien
Roberspierre in 1793 following French Revolution, who believed that violence
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will usher in a better system. For example, the 19th century Narodnaya Volya
hoped to end Tsarist rule in Russia.
1950‘s led to the rise of Non state terrorism. Terrorist groups with a nationalist
agenda have formed in every part of the world. For example, the Irish
Republican Army grew from the quest by Irish Catholics to form an
independent republic, rather than being part of the Great Britain. Similarly, the
Kurds, a distinct ethnic and linguistic group in Turkey, Syria, Iran and Iraq,
have sought national autonomy since the beginning of the 20th Century.
The Kurdistan Worker‘s Party (PKK), formed in the 1970s, uses terrorist tactics
to announce its goal of a Kurdish state, and many other such groups use
violence such as suicide bombing, plane hijacking etc.,. By 1970‘s terrorism
turned International by plane hijacking, planting of bombs which led to the
bloody events like 1972 Munich event. Terrorism has effected in many
countries like USA, Israel etc.
The twenty first century terrorism can be told as religious terrorism, the entire
world faces and witnesses bloody events on everyday basis due to terrorism
which takes place in the name of religion. Terrorist organizations like ISIS, Al
Qaeda, HAMAS etc are few terrorist organizations, India has also witnessed
and still facing many bloody events in the name of religious terrorism.
Global Terrorism and Human Rights:
It is important to note that terrorism is against human rights and terrorism
violates the principles of natural justice and today it has become a global
concern. The direct connection between human rights and terrorism was
recognized for the first time in the World Conference on Human Rights in
Vienna, 1993. Terrorism is a barbaric act which results in an anarchical society.
By looking at the history of this planet, we can see that Terrorism was always
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the reason for certain differences between the countries, besides that, the act of
terrorism was the main reason for World War I and II. Terrorism can be traced
back to the time of the French Revolution.
According to Maximilien Robespierre, One of the most influential figures of
the French Revolution: ‗…terror is nothing other than justice, prompt, severe,
inflexible; it is therefore an emanation of virtue; it is not so much a special
principle as it is a consequence of the general principle of democracy applied to
our country's most urgent needs‘.2
David Rapoport has explained four major waves of international terrorism in
his pioneering work on the history of international terrorism. According to that,
The first (‗anarchist‘) wave of modern terrorism began in Russia in the 1880s
and lasted until the 1920s, the second (‗anticolonial‘) wave began in the 1920s
and ended in the 1960s, the third (‗new left‘) wave began in the 1960s and
continued through to the 1980s, and the fourth (‗religious‘) wave emerged in
1979 and continues until today.3
Terrorism has not only affected the human rights of the individuals but has also
affected the legitimacy of the modern states. The concept of terrorism is
complicated and cannot be understood easily, over the past two decades
terrorism has created anxiety due to its rapid adaptations. Earlier terrorism was
simply a coercive tactic, used for political agendas. Now the modern terrorism
has become way too complex involving social, political, religious and diverse
ideologies. The modern weapons like nuclear power, chemical weapons etc.,
has become a curse to humanity as a result of terrorism. The influence of media
on the masses has also made the situation more perilous, thus making them
2

Center for Defense Information. A Brief History of Terrorism. 2003.
<http://www.cdi.org/friendlyversion/printversion.cfm?documentID=1502>.
3
David C. Rapoport. Four Waves of Modern Terrorism. – Attacking Terrorism: Elements of a
Grand Strategy. Audrey Kurth Cronin, James M. Ludes (eds.). Washington DC: Georgetown
University Press, 2004, p. 47.
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insecure. The recent terrorist activities like the September 11 attacks, November
15 Paris attacks etc., has made the counties be more aware of terrorist activities
and has implemented strict anti-terror laws. Many a times, terrorism is
considered as any other form of violence and is taken lightly and the states are
unenthusiastic in passing anti-terror legislations. In India a detention law was
introduced for the first time during 1793-1794 under the British rule. The
purpose of the law was to detain any person who was against the British. In
India,

many laws were enacted

to

deal with special situations post

independence, but none of them were directly aimed at Terrorism. The Terrorist
and Disruptive Activities (Prevention) Act (TADA), 1987, and the Prevention
of Terrorism Act (POTA), 2002, are the only Acts which can be rightly termed
as Anti-terror laws in India. India has been very vulnerable to terrorist activities
and more precautionary measures must be taken to prevent it.
Today terrorism has become a big concern due to the increased terrorist
activities resulting in increased number of deaths. Globally, from 2013 to 2014
the number of deaths from terrorism increased by 14,574, which represents an
80 per cent increase.4

It is necessary to note that the general public may

consider a terrorist and a freedom fighter in the same category and may fall in
such fallacy, however one must know that the former is a radical who indulges
in certain heinous activities with a political, religious or some ideological
motive whereas the latter is a person who fights for the liberation of his
country.
Conventions and Enactments:
The world has been suffering from the problem of terrorism to a greater extent,
Therefore the countries in the world in order to counter terrorism and attain

4

p.20 Global Terrorism Index,2015
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world peace have entered into conventions worldwide under United nations
organization and also regional conventions have been made, They are:
1963 Convention on Offences and Certain Other Acts Committed On Board
Aircraft (Tokyo Convention).
1970 Convention for the Suppression of Unlawful Seizure of Aircraft (Hague
Convention).
1971 Convention for the Suppression of Unlawful Acts Against the Safety of
Civil Aviation (Sabotage Convention or Montreal Convention).
1973 Convention on the Prevention and Punishment of Crimes Against
Internationally Protected Persons (Diplomatic Agents Convention).
1979 International Convention

against

the

Taking

of Hostages (Hostages

Convention).
1980 Convention on the Physical Protection of Nuclear Material (Nuclear
Materials Convention).
1991 Convention on the Marking of Plastic Explosives for the Purpose of
Detection (Plastic Explosives Convention).
1997 International

Convention

for

the

Suppression

of

Terrorist

Bombings (Terrorist Bombing Convention).
1999 International Convention for the Suppression of the Financing of
Terrorism (Terrorist Financing Convention).
2005 International Convention for the Suppression of Acts of Nuclear
Terrorism (Nuclear Terrorism Convention).
2010 Convention on the Suppression of Unlawful Acts Relating to International
Civil Aviation (Beijing Convention).
2010 Protocol Supplementary to the Convention for the Suppression of
Unlawful Seizure of Aircraft (Beijing Protocol)..
Security Council Resolutions:
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UN Security Council Resolution 731 (January 21, 1992)
UN Security Council Resolution 748 (March 31, 1992)
UN Security Council Resolution 883 (November 11, 1993)
The UN established the United Nations Security Council Counter-Terrorism
Committee (CTC) to monitor state compliance with its provisions.
Few of the Regional Conventions are the following:
Europe
1977 European Convention on the Suppression of Terrorism (Strasbourg,
January 1977) 5
2003 Protocol (Strasbourg, May 2003)6
2005 Council of Europe Convention on the Prevention of Terrorism7
Commonwealth of Independent States
Treaty on Cooperation among States Members of the Commonwealth of
Independent States in Combating Terrorism (Minsk, June 1999)
America
Inter-American

Convention

Against

Terrorism AG/RES.

1840

(XXXII-

O/02) (Bridgetown, June 2002).
Africa
Organization of African Union Convention on the Prevention and Combating of
Terrorism (Algiers July 1999) and the Protocol to that Convention, Addis
Ababa July 2004) [as of 30 August 2005 the Protocol was not yet in force].
Asia

5

"ETS no. 090 - European Convention on the Suppression of Terrorism". Council of Europe.
1977-01-27. Retrieved 2008-08-29.
6
"ETS No. 190 - Protocol amending the European Convention for the Suppression of
Terrorism". Council of Europe. 1977-01-27. Retrieved 2008-08-29.
7
"Council of Europe Convention on the Prevention of Terrorism (CETS No. 196)". Council of
Europe. 2005-05-16. Archived from the original on 7 August 2008. Retrieved2008-08-29.
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SAARC

Regional Convention on Suppression of Terrorism (Kathmandu,

November 1987)
The ASEAN Convention On Counter Terrorism, Cebu, Philippines, 13 January
2007 [In force from 27 May 2011, on 22 January 2013 all ASEAN members
signed the ACCT].
Many of the major countries in the world have passed anti terrorism laws in
their own countries to prevent any form of terrorism, few of them are:
Australia
Australian anti-terrorism legislation, 2004
Australian Anti-Terrorism Act 2005
United Kingdom:
Prevention of Terrorism Act (Northern Ireland), 1974–89.
Terrorism Act 2000
Anti-terrorism, Crime and Security Act 2001
Prevention of Terrorism Act 2005
The Terrorism Act 2006
The Counter-Terrorism Act 2008
Terrorist Asset-Freezing (Temporary Provisions) Act 2010, which led to the
Terrorist Asset-Freezing Act 2010
Terrorism Prevention and Investigation Measures Act 2011 received royal
assent on 14 December that year.
Counter-Terrorism and Security Act 2015
New Zealand
Terrorism Suppression Act 2002
Russia
Yarovaya Law
China
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China passed Anti-terrorism Act on 2015-12-27.8
United States of America
Federal:
Biological Weapons Anti-Terrorism Act of 1989
Executive Order 12947 signed by President Bill Clinton Jan. 23, 1995,
Prohibiting Transactions With Terrorists which resulted in freezing the assets
of Osama bin Laden and others.
US Anti-terrorism and Effective Death Penalty Act of 1996.
Executive Order 13224, signed by President George W. Bush Sept. 23, 2001,
among other things, which authorized the seizure of assets of certain
organizations.
2001 Uniting and Strengthening America by Providing Appropriate Tools for
Intercepting and Obstructing Terrorism Act (USA PATRIOT Act)(amended
March 2006) (theFinancial Anti-Terrorism Act was integrated to it)
Homeland Security Act of 2002.
Support Anti-Terrorism by Fostering Effective Technologies Act (SAFETY
Act) of 2002.
Border Protection, Anti-terrorism, and Illegal Immigration Control Act of 2005.
Military Commissions Act of 2006
India
Terrorist and Disruptive Activities (Prevention) Act (1985–1995)
This Act was brought into force in November 1987 to prevent Terrorist
operations in the country. It is commonly called as TADA. In Hitendra Vishnu
Thakur vs. State of Maharashtra, a clear distinction between ‗ordinary crime‘
and terrorism was given by the Supreme Court. The Hon‘ble Court observed
that:
8

"Commentary: China's anti-terrorism legislation no excuse for U.S. agitation" .
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‗Terrorism‘ has not been defined under Terrorist and Disruptive Activities
(Prevention) Act (TADA) nor is it possible to give a precise definition of
‗terrorism‘ or lay down what constitutes ‗terrorism‘. It can be described as the
use of violence and it is an act which not only causes mental or physical
damage to the victim but it also has a psychological effect, thereby affecting the
whole society. The court observed that, Terrorism causes Death, Injury,
Destruction of Property and also goes to the extent of affecting the society at
large causing difficulty in the functioning of the Government and that such an
act cannot be dealt like any other ordinary crime.
The Court further stated that: ―What distinguishes ‗terrorism‘ from other forms
of violence therefore appears to be the deliberate and systematic use of coercive
intimidation. It is therefore essential to treat such a criminal and deal with him
differently than an ordinary criminal capable of being tried by the ordinary
courts under the penal law of the land.‖9
Another landmark case is, Kartar Singh vs. State of Punjab. In this Case, the
Supreme Court upheld

the Constitutional validity of the Terrorist and

Disruptive Activities (Prevention) Act (TADA), 1987.
The Court held that:
― deplorably, determined youths lured by hardcore criminals and underground
extremists and attracted by the ideology of terrorism are indulging in
committing serious crimes against humanity. In spite of the drastic actions
taken and intense vigilance activated, the terrorists and the militants do not
desist from triggering lawlessness if it suits their purpose.‖10 .
Therefore it is evident that, the act of terrorism cannot be compared with any
other kind of crime or violence and, Terrorism in its entirety falls into a
9

Ibid, p.602.
(1994) 3 SCC 569, p. 621.

10
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separate category of violence and is dealt with severely. However in India,
getting a terrorist convicted is not an easy task as it is a difficult procedure. The
Terrorist and Disruptive Activities (Prevention) Act (TADA), 1987, and the
Prevention of Terrorism Act (POTA), 2002 has been criticized on various
grounds. One such criticism was that the acts were against the principles of
natural justice and that the laws stood in the way of fundamental rights of
citizens guaranteed by part III of the Indian Constitution.
Prevention of Terrorism Act (2002–2004)
The Prevention of Terrorism Act (POTA, 2002) was enacted on 28 th March
2002, to fight the cross-border terrorism and to prevent the violent activities
done by certain Terrorist organizations. Such an act was necessary to deal with
terrorist activities and to implement strict counter terrorist laws.
In People‘s Union for Civil Liberties vs. Union of India (2004) 9 SCC 580, the
constitutional validity of Prevention of Terrorism Act was under discussion. In
this case the Supreme Court opined that the Parliament possessed certain power
under Article 248 to legislate the Act. It was also held that the need for the act
was a matter of policy.
Under this act, certain safeguards were included so that the powers would not
be misused and the provisions would not violate the human rights. Some of the
safeguards are the following:


No court can take cognizance of any offence under the Act without the
previous sanction of the Central Government or, as the case may be, of
the State Government.



No officer lower in rank than the Deputy Superintendent of Police can
investigate offences under the Act.



Confession made by a person before a police officer not below the rank
of Superintendent of Police is admissible as evidence under the Act
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provided such person is produced with 48 hours before a magistrate
along with his confessional statement.
Unlawful Activities (Prevention) Act, 1967:
This act was introduced to prevent and curb the activities that questioned the
territorial integrity of the country this act strictly limited the challenges which
threatened the territorial integrity of the country, the bill was debated and
narrowed down the ambit of the act, the act is completely within purview of
central list in the 7th schedule of the constitution.
Unlawful Activities (Prevention) Amendment Act, 2004:
The Unlawful (Prevention) Amendment Act, 2004 does not define the term
terrorism and it only defines ―terrorist activities‖. It is defined under section 15
of the act as the following:
15. Whoever, with intent to threaten the unity, integrity, security or sovereignty
of India or to strike terror in the people or any section of the people in India or
in any foreign country, does any act by using bombs, dynamite or other
explosive substances or inflammable substances or firearms or other lethal
weapons or poisons or noxious gases or other chemicals or by any other
substances (whether biological or otherwise) of a hazardous nature, in such a
manner as to cause, or likely to cause, death of, or injuries to any person or
persons or loss of, or damage to, or destruction of, property or disruption of any
supplies or services essential to the life of the community in India or in any
foreign country or causes damage or destruction of any property or equipment
used or intended to be used for the defence of India or in connection with any
other purposes of the Government of India, any State Government or any of
their agencies, or detains any person and threatens to kill or injure such person
in order to compel the Government in India or the Government of a foreign
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country or any other person to do or abstain from doing any act, commits a
terrorist act. 11
The Maharashtra Control of Organized Crime Act, 1999 (MCOCA):
The Maharashtra control of organized crime act, 1999 was enforced on 24 th
April 1999, Although it is a state act it is one of the most significant act, this act
primarily focuses on to with the underworld gangs and organized crime
syndicates in all of the state, This act has been very successful with a conviction
rate of 78%,The major significant thing of this act is the definition of terrorism
is far more broader and stretchable in MCOCA than under the POTA act. This
act mentions organized crimes and includes promotion of insurgency as a
terrorist act.

Conclusion:
Terrorism is a heinous act and it not only affects the victims but the entire
society as well. This issue cannot be neglected as it has affected millions of
innocent lives. Therefore terrorism must be dealt with severely and the
members of different terrorist organizations deserve severe punishments.
Terrorism affects the economic and social conditions of a state and creates
tension among nations .It is an International issue in today's global community
and it is the most deadly violence which a nation undergoes.
Even though certain counter-terrorist legislations are in existence, which deals
with such acts sternly, NGO's and certain organizations have raised that certain
provisions of the Acts like Terrorist and Disruptive Activities (Prevention)
Act (TADA) and Prevention of Terrorism Act (POTA) are not in accordance
with the Constitution and the principles of natural justice, and that they violate
11

Chapter IV, Section 15,Unlawful Activities (Prevention) Amendment Ordinance, 2004.
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the Fundamental rights guaranteed under the Constitution. However it is
important to note that reasonable restrictions can be enforced upon the freedom
of the people as Security of a nation is much more important than the freedom
of individuals, who create a sense of fear among the fellow citizens.
It is righty stated by the eminent jurist, Lord Denning -―The freedom of
individual must take second place to the security of the state‖.

12

Ibid., pp. 234-35, quoting Lord Jellicoe at Para 191, Cmnd 8803.

12

Legal Mirror

178

Volume 2 | Issue 1 | ISSN-2349-8463

COPYRIGHT: CONTRIBUTION TO THE ECONOMY
Pushpanjali Sood*

Innovation is the key to growth and prosperity. Measures to effectively protect
intellectual property rights are particularly vital…This topic is, as we have
seen, becoming ever more important to the emerging economies as well. There
is thus increasingly a common interest in promoting the protection of
intellectual property rights and innovation.1
Dr. Angela Merkel, Chancellor,
Federal Republic of Germany
Introduction
Copyright is one category of intellectual property, the others being patents,
designs and trademarks, each governed by a specific statute and each different
in scope and duration, purpose and effect. Copyright law has a significant role
to play in the modern world full of technological innovations. It constitutes an
essential element in the development process of a country.
The enrichment of the national cultural heritage depends directly on the level of
protection,

afforded

to

literary,

dramatic,

musical and

artistic

works,

cinematograph films and sound recordings and if the level of protection is
higher, greater will be the encouragement for authors to create, ultimately

*Research Scholar, University of Himachal Pradesh.
1
Dr. Angela Merkel, Policy Statement on the G8 World Economic Summit (24 May
2007),quoted in ICC Commission on Intellectual Property,‘ Intellectual Property: Powerhouse
for Innovation and Economic Growth‘ ,available at,
www.iccwbo.org/data/documents/intellectual-property/ip-powerhouse-for-innovation-andeconomic-growth.(last accessed 20 August 2016)
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resulting into greater number of intellectual creations which is important for the
nation‘s development2 .
Copyright is a kind of intellectual property the importance of which has
increased

enormously

in

recent

times

due to

the rapid

technological

development in the field of printing, music, communication, entertainment and
computer industries. In the modern world, the law of copyright provides the
legal framework not only for the protection of the traditional beneficiaries of
copyright, the individual author, composer or artist, but also for the investment
required for the creation of works by the major cultural industries, the
publishing, film, broadcasting and recording industries and the computer
software industry.
Importance of Copyright
Copyright is important not only to the individuals and industries which depend
upon it for their livelihood but it is also a part of the daily life of members of
the public or business. Copyright protects a vast range of everyday items,
including

letters,

photographs

and

home

video

on

private

level and

advertisements, graphics, manuals and reports published or used by every firm
for business purpose. No business can afford to be ignorant of the implications
of copyright in its daily works.
Up to the time the printing press was not invented no need was felt for the
protection of copyright. The reason for this was the fact that the making of the
copy of same literary or musical work was as difficult as the creation of original
work. Moreover the literacy rate in the society was low. The chance of making
the copies of intellectual work was difficult job.

2

Dr. V. K Ahuja, Law of Copyright and Neighbouring Rights: National and International
Perspectives 2007, p.1
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At international level,

there has been a continuous effort to develop

international uniform rules regarding copyright. In continual search for better
means of exploiting copyright works and

the development of cultural

exchanges between countries made it vitally necessary to protect copyright not
only nationally but also internationally3 . Thus, for the first time in 1886, the
international convention for the protection of literary and artistic works,
commonly known, as the ―Berne Convention‖ was adopted to recognize and
regulate the rights of the copyright owners. Then came the Universal Copyright
Convention, 1952 (UCC). The UCC obligates contracting states to provide for
the adequate and effective protection of the rights of authors which include the
reproduction right, the broadcasting right and the public performance right.
Then in 1994, there came Agreement on TRIPS which stands for the
Agreement

on

Trade

Related

Aspects

of Intellectual Property

Rights

(hereinafter mentioned as TRIPS). Articles 9 to 14 of the agreement deal with
copyright and related rights.
Then there were internet treaties known as WIPO

Copyright Treaty

1996(hereinafter mentioned as WCT) and WIPO Performers and Phonograms
Treaty 1996(hereinafter mentioned as WPPT). The treaties address the
challenges relevant to the dissemination of projected material over digital
networks such as the internet. The WCT deals with the protection for the
authors of literary and artistic works. The WPPT extends copyright like
protection to performers and producers of phonograms4 . These were some of
the important international conventions and treaties on protection of copyright.

3

Dr. V K Ahuja, Law of Copyright and Neighbouring Rights: National and International
Perspectives 2007, p.12
4
Zakir Thomas, ―Overview of Changes to the Indian Copyright Law‖, Journal of Intellectual
Property Rights, Vol. 17, July 2012, p. 324.
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India had its first copyright law enacted on 18 th December 1847, much earlier
than many other countries. Then the Imperial Copyright Act, 1911was passed
by British legislature in England and extended throughout the British domains.
Afterward it was the Act of 1914 which was later on, changed and new Act of
1957 was passed by the parliament of independent India 5 .
Contribution of Copyright Industry to the Economy
The value of intellectual property cannot be defined in monetary terms; it is an
intangible asset of any corporate entity. Intellectual property rights have a direct
nexus with inventions and technology. Today, possession of land, labour and
capital are just not enough for a country to succeed. Creativity and innovation
are the new drivers of the world economy. Rightly said by Ralph Waldo
Emerson (1889)
“If a man writes a better book,
preach a better sermon or
made a better mouse-trap than
his neighbours
tho‟ he build his house in the woods,
the world will make a beaten path to his door” 6

So a country must adopt a strong intellectual property policy for its
development and growth. These days a country is not rich only because of its
material assets but are rich because of the intellectual property. Intellectual
property is beneficial not only to the creator but it also boosts the economy of
the nation. The intellectual property worldwide is contributing significantly to
the GDP of the every country.
5

Ishita Chatterjee, Copyright Law, 2011, p.51.
Hilary E Pearson and Clifford G Miller, Commercial Exploitation of Intellectual Property,
1990,p.ix (preface).
6
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The copyright contributes to national economy to a very great extent in the
form of Excise duty, Sales Tax, Income Tax and also in the form of generating
employment. A study conducted in 1993 for USA showed that the core
copyright industries comprising of motion pictures, computer software, music
and recordings and book publishing industries accounted for $238.6 billion in
values added to the US economy which approximately accounted for 3.47% of
the country‘s Gross Domestic Product7 . These industries grew at more than
twice the annual growth rate of US economy as a whole between 1991 and
19938 .The total copyright industries employed more than 5.7 million workers
(about 4.8% of total US workforce) and accounted for approximately 5.69% US
GDP in 19939 .
Copyright constitutes 6.6% of the Gross National Product in Sweden, 6.1% of
GNP in Australia, 2.4% in Netherlands, 4.6% in USA and 2.6% GDP in UK 10 .
The Copyright Industry employed 200,000 persons in Australia, 2.2 million
persons in USA and well over 600,000 persons in UK. The net value of
activities relating to copyright in Netherlands was estimated at over 8000
million guilders11

7

N.K. Nair, A. K. Barman & Utpal Chattopadhyay (1999), Study on Copyright Piracy in India,
National Productivity Council, available at,
http://copyright.gov.in/documents/study%20on%20copyright%20piracy%20in%20india.pdf(las
t accessed 2 July 2014.
8
Ibid
9
Ibid
10
Shahid Ali Khan, ―Intellectual Property, the Developing Countries and Economic
Development‖, Bibek Debroy(ed.), Intellectual Property Rights, B R Publishing Corp, New
Delhi, 2000, p. 25
11
Ibid.
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In 2009 America‘s Intellectual Property is worth USD 5.8 trillion, more than
the nominal GDP of any other country in the world12 . IP-intensive industries
account for over 1/3– or 38%– of total U.S. GDP. These industries also have
72.5% higher output per worker than the national average, valued at $136,556
per worker. IP accounts for 74% of all U.S. exports- which amounts to nearly
$1 trillion. The direct and indirect economic impacts of innovation are
overwhelming, accounting for more than 40% of U.S. economic growth and
employment13 .
The copyright industries accounted for 6.5% of the USA‘s economy in 2012,
according to a study by the International Intellectual Property Alliance. 14 The
economic contributions of US Copyright industries reached new heights in
2012, for the first time contributing more than One trillion dollars to the gross
domestic product of the nation‘s economy15 . That‘s up from $965 billion in
2011 and $885 billion in 2009, according to research conducted by the
International Property Alliance.16
In the patent offices of the BRIC countries alone (Brazil, Russia, India and
China), patent applications from domestically resident inventors and companies
constitute a substantial and growing percentage of all applications filed 17 . The

12

Global Intellectual Property Center, U.S. Chamber of commerce, 28 December
2009,available at, www.theglobalipcentre.com/why-are-intellectual-p roperty-rightsimportant/(last accessed 6 January 2014).
13
ibid.
14
Richard Verrier, (2013), U.S. copyright industries add $1 trillion to GDP, Los Angeles Times,
Online 13 th November. Available at,http://articles.latimes.com/2013/nov/19/business/la-fi-ctintellectual-property-20131119, last accessed 9 July 2014.
15
ibid.
16
ibid.
17
ICC Commission on Intellectual Property,‘ Intellectual Property:Powerhouse for Innovation
and Economic Growth‘ ,available at, www.iccwbo.org/data/documents/intellectual-property/ippowerhouse-for-innovation-and-economic-growth.(last accessed 20 August 2016)
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percentage of resident patent applications reached 15.8% in Brazil, 18.4% in
India, 62.4% in China, and 69.7% in Russia in 2007 18 .
According to WIPO studies the contribution of copyright industries to GDP
varies significantly across countries from over 11% in the USA to under 2% for
Brunei. With the average 5.18%, three quarters of the countries have a
contribution between 4% and 6.5%.It also shows that the countries that have
experienced rapid economic growth typically have above average share of GDP
attributed to copyright industries.19
In the G8 countries, copyright-based industries and interdependent sectors
alone account for approximately 4-11% of Gross Domestic Product—3.4% in
Japan, 4.7% in Canada, 6.06% in Russia, 6.9% in the EU, and 11.09% in the
US20 .
In India, no estimates are available to ascertain contribution of copyright based
industries

to

the

national economy.

However,

given the rich cultural

background and huge population of the country, it is believed that copyright
industries collectively contribute enormously to the economy. India is the
largest audio cassette market in the world in terms of number of units sold. In
1996, India sold more than 350 million audio cassettes and CDs and the
industry‘s sales turnover stood at Rs 105,605 million21 . India‘s software
industry is showing a phenomenal growth. During 1996-97, the software

18

ibid.
WIPO Studies on the Economic Contribution of the Copyright Industries, available at,
https://www.wipo.int/copyright/en/performance/pdf/economic_contribution_analysis_2012.pdf
[last accessed 13 July 2013].
20
WIPO, Guide on Surveying the Economic Contribution of the Copyright -Based Industries
(2003), available at,
http://www.wipo.int/export/sites/www/ipdevelopment/en/creative_industry/pdf/893.pdf.(last
accessed 13 July 2013).
21
Study On Copyright Piracy In India, Sponsored By Ministry Of Human Resource
Development, Govt. Of India, available at, https ://copyright.gov.in/document/study [last
accessed 13 July 2013]
19
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industry in India with its size of Rs.63,100 million achieved a remarkable
growth rate of above 50% over its previous year‘s performance. During the
same period India could export software worth Rs.39,000 million and the
software industry provided employment to more than 160,000 people 22 .
The Publishing industry is also quite large in the country. India is counted
among the top seven publishing nations of the world with a sizeable portion of
her publications being in English. In 1995-96 India exported Rs.1120 million
worth of books and other printed material. The other core copyright industry
namely film, video, also contribute to the national economy. India annually
produces more than 600 films in major languages. The software industry is
growing at an amazing rate of above 50% for consecutive years since the
beginning of the current decade.23
Copyright Piracy – Damage to Nation‟s Economy
As a result of the advancement of technology, piracy has become an
international problem. It has assumed alarming proportions all over the world
and all the countries are trying to meet the challenge by taking stringent
legislative and enforcement measures. The copyright piracy leads to loss to the
owners of the property as well as it affects the creative potential of a society. It
also adversely affects the national economy as for the pirated copies no tax is
paid, so it has emerged as a danger to the economy of the Nation. The piracy of
books, sound recording, and cinematograph film has become common. The
emergence of new techniques of recordings, fixation and reproduction of audioprogrammes, combined with the advent of video technology has greatly helped
the pirates. In the industry of sound recording of cassettes and CDs the figure of
1995 shows that more than 128 million pirated cassettes and CDs are sold as

22
23

ibid.
ibid.
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against sales of 325 million of legitimate products. 24

Indian industry has

suffered losses to the tune of Rs. 16,000 crore every year according to an Ernst
& Young study. Further the study states that the entertainment industry has lost
around 8,00,000 direct jobs as a result of piracy25 .
In India Software piracy is costing the IT industry quite dear. According to a
survey conducted jointly by Business Software Alliance(BSA) and NASSCOM
in May 1996, total losses due to software piracy in India stood at a staggering
figure of about Rs. 500 Crores (US $ 151.3 million) showing about 60% piracy
rate in India.26
The 2007 report of the International Intellectual Property Alliance stated that
India suffered trade losses worth 496.3 million US dollars due to copyright
infringement27 . India has one of the highest rates of video piracy in the world,
according to a 2013 study conducted by the Motion Pictures Distributors
Association of India (MPDA)28 . This study found that incidents originating in
India accounted for approximately half of all such incidents in the Asia-Pacific
region in that year29 .
As in the year 1996-98 top ten pirate territories as per the International
Federation of Phonographic Industry (IFPI) London showed as under30 :
Table-1.1
24

Justice Jayant Patel, ―Copyright Enforcement in India and Global World‖, All India Reporter
Journal/ 14 VIII, 2002, p.213
25
Piracy in India as Entertainment Industry Causes Huge Losses to Indian Economy,27.03.2008
available at, http://www.uschamber.com.(last accessed 6 July 2014).
26
Supranote 23.
27
International Intellectual Property Alliance, 2007, Special 301 Report India,12 February
2007,available at, www.iipa.com/rbc/2007/ 2007/SPEC301INDIA.pdf.(last accessed 4 June
2016).
28
U.S.Trade Representative, 2015 Special 301 Report, April 2015,available at,
https;//ustr.gov/sites/default/files/2015-Special-301-Report-FINA L.pdf.(last accessed 20 July
2016).
29
Ibid.
30
Supranote 23, at p.214.
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S. No.

Country

Pirate

Sales Pirate

%

of %

of world

(in millions)

country‟s total sales

pirate sales

1

RUSSIA

222.3

73

23

2

CHINA

145.0

54

15

3

INDIA

128.4

30

13

4

PAKISTAN

75.4

94

8

5

MEXICO

70.0

54

7

6

BRAZIL

62.4

45

7

7

USA

26.6

3

3

8

ITALY

21.5

33

2

9

ROMANIA

21.5

85

2

10

TURKEY

16.4

30

2

TOTAL

789.5

83

To meet the problem several countries joined hand together to form
conventions for securing some minimum protection on a reciprocal basis for
works originating in a member country in all the other member countries of the
convention without any formality. But still piracy flourish and has become a
menace after the introduction of information technology. Although it creates
new opportunities for the copyright industries in the form of new channels to
reach consumers at lower costs which is associated with distributing content
digitally. However, digital channels can also create a parallel set of challenges
for the copyright industries and potentially for society when these same digital
channels and cost advantages are used by digital pirates to provide nearly
perfect copies of content through piracy channels31 .The US had a few years ago
named Nehru place in Delhi as among the 30 most notorious technology
31

Brett Danaher, Michael D. Smith and Rahul Telang ,‖Piracy and Copyright Enforcement
Mechanisms ,available at, http://www.nber.org/papers/w19150.pdf(last accessed 15 may 2016).
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markets that deal in goods and services that infringe property rights. It had also raised
the issue of India not taking enough action against online piracy that has been affecting
US-based content companies
Conclusion
Despite of its contribution, the potential of copyright based industry is not used to its
fullest because of copyright infringements. Due to rapid development in technology it
has become easy to violate copyright, as the technological development has made this
area most accessible.
Piracy has become a worldwide phenomenon. It is a serious crime which not only
adversely affects the creative potential of the society by denying the creators their
legitimate dues, but it also causes huge losses to the revenue of the country. India has
suffered significant trade losses due to copyright infringement 32 . Globalization forced
the copyright issues to the forefront because a large number of copyrighted products
are traded internationally. Protection of copyright, therefore, is a priority matter with in
the national agenda of many countries especially from the developing world. Surely, it
also has emerged as an important factor governing international relation
Though laws have been made at national and international levels but it is becoming
increasingly difficult to tackle the problem of piracy. It not only results in huge losses
to the revenue of country but also tarnishes the image of the country. 33 Stricter law is
necessary to prevent copyright piracy. India has stronger laws as compared to other
developing countries, but there is complete absence of enforcement of copyright. Being
a fast growing economy, India cannot afford to bear huge losses from copyright
infringement. Necessary steps should be taken by the government to curb the piracy.

32

International Intellectual Property Alliance,2007, Special 301 Report India,12 February
2007,available at, www.iipa.com/rbc/2007/ 2007/SPEC301INDIA.pdf.(last accessed 4 June
2016).
33
Asit Ranjan Mishra,Govt plans strict enforcement of copyright law to tackle,17 May 2016,
available at, piracyhttp://www.livemint.com/Polit ics/9UZCSAeeXEHJ9cN7y68A4I/ Govt plans-strict-enforcement-of-copyright-law-to-tackle-pir.ht ml.(last accessed 23 June 2016).
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Atomic Energy Law- An Analysis
Satya Vrat Yadav*
Sumit Kumar**
India has achieved a healthy economic rate at 8% per annum. 1
In order to sustain this growth rate2 , the country requires
emphasis on creation of infrastructure and enhanced supply of
input

(such

as

energy)3 .

The

total commercial energy

requirement in India is estimated to increase by 7.5 times in
the next thirty years4 , but the current growth rate is a meager
3.29%. It is also important that the energy that is created do
not pollute the environment, considering the imminent danger
of climate

change

and

environmental pollution.

This is

possible by using renewable energy sources as well as by using
nuclear fuels.
India is also envisaging an increase of contribution of nuclear
power to overall electricity generation capacity from 4.2% to
9% within 25 years. According a latest Report from the
Government, India has an ambitious plan to reach a nuclear
power capacity of 63,000 MW by 2032. However this aim has
been

challenged

by

the

recent

public

protests

against

establishment of new nuclear power plants. For example a
*Student, CLS, UPES Dehradun.
**Student, CLS, UPES Dehradun.
1
India GDP Growth Rate, Trading Economics, http://www.tradingeconomics.com/india/ gdp growth
2
The Government of India planned to achieve a GDP growth rate of 10% in the Eleventh Five
Year Plan and maintain an average growth rate of about 8% in the next 15 years.
3
The energy and resources institute, national energy Map for India: technology vision 2030
(summary for policy makers), the energy and resources institute and office of the principal
scientific adviser, government of india, http://bookstore.teriin.org/docs/books/ psa%20reportsummary.pdf
4
Id. at 14
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9900 MW Nuclear Power Project at Jaitapur, in the state of
Maharashtra and another 2000 MW Nuclear Power Plant at
Koodankulam, in the Indian State of Tamil Nadu has seen
unprecedented public protest. Similarly the state government
of West Bengal has refused permission to a proposed 6000
MW plant at Haripur citing safety concerns.
The Non Proliferation Treaty has recognized the right of its
party‘s right of access to peaceful uses of nuclear energy and
an obligation to cooperate on civilian nuclear technology.
Similarly the Agreements of the Nuclear Suppliers Group also
permit nuclear exports including reactors and fuel based on the
comprehensive

safeguards

by

the

International

Atomic

Agency.
These Agreements intend that nuclear energy is not diverted
from peaceful use to weapons programs. India, though not a
party to the NPT, argues that the NPT instead of addressing the
central

objective

of

universal

and

comprehensive

non-

proliferation, it aims at creating a small club of nuclear haves
and a larger group of nuclear have-nots by restricting the legal
possession of nuclear weapons to those states that tested them
before 1967.
As envisaged by International Atomic Energy Agency5 , the
provisions of law in the Indian legal system regarding atomic
5

The IAEA envisages that the ―nuclear law must take its place within the normal legal
hierarchy applicable in most States.‖ The handbook says that the nuclear law should be present
at four different levels namely (a) the constitutional level, that establishes the basic institutional
and legal structure governing all relationships in the State. (b) Immediately below the
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energy are found at four different levels namely the (a)
constitutional level (b) the statutory level (c) Regulations or
Delegated

Legislation

and

(d)

Non-Mandatory Guidance

instruments.
Atomic Energy Law at the Constitutional Level: In the
Constitution of India the ―…exclusive power to make laws
with respect to any of the matters‖6 connected with ―atomic
energy and mineral resources necessary for its production‖7 is
upon the Parliament of India (the legislative body at the federal
level). The States do not have any power or role in making
laws in the area of atomic energy. In pursuance of the powers
conferred on it through this provision the Parliament of India
has enacted legislations that are analyzed in the next section.
Atomic Energy Law at the Statutory Level: At the Statutory
Level, India has two specific legislations that deal with atomic
energy. They are namely, (i) The Atomic Energy Act, 1962
and (ii) the Civil Liability for Nuclear Damage Act, 2010.

constitutional level is the statutory level, at which specific laws are enacted by a parliament in
order to establish other necessary bodies and to adopt measures relating to the broad range of
activities affecting national interests. (c) The third level comprises regulations; that are, detailed
and often highly technical rules to control or regulate activities specified by statutory
instruments. Owing to their special character, such rules are typically developed by expert
bodies (including bodies designated as regulatory authorities) empowered to oversee specific
areas of national interest, and promulgated in accordance with the national legal framework. (d)
A fourth level consists of non-mandatory guidance instruments, which contain
recommendations designed to assist persons and organizations in meeting the legal
requirements.
6
The Constitution of India, article 246. (there are three lists in the seventh schedule of the
constitution of India. the first list enumerates all those areas where only the parliament of india
can make laws. the second list contains areas where only the states can make laws and the third
list i.e. is known as the Concurrent List lists areas where both Federal or States can make laws.
7
Vide notification no. AEA/27(1)/2005-ER dated 1st February 2006.
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Atomic Energy Law at the Delegated Legislations Level: (i)
Atomic Energy (Safe Disposal of Radioactive Wastes) Rules,
1987 (ii) The Atomic Energy (Working on the Mines, Minerals
and Handling of Prescribed Substances) Rules, 1984, (iii) the
Atomic Energy Radiation Protection Rules, 2004, (iv) the
Atomic Energy (Arbitration Procedure) Rules, 1983, (v) the
Atomic Energy (Factories) Rules, 1996, and (vi) The Atomic
Energy (Control of Irradiation of Food) Rules, 1996.
Atomic Energy Law and

the Non-Mandatory Guidance

Instruments: The Government of India, Department of Atomic
Energy also have come up with few guidance instruments such
as (i) Guidelines for Nuclear Transfers (Exports) in the year
20068 ,

and

(ii)

Guidelines

for

the

Implementation

of

Arrangements for Co-Operation concerning Peaceful Uses of
Atomic Energy with Other Countries in the year 2010.
So, it can be said that the Atomic Energy Law in India are in
consonance with the prescribed IAEA hierarchy.
Atomic Energy Law in Statutory Instruments
In India, atomic energy is within the legislative purview of the
Union Government (Federal Government). An analysis of the
following legislation regarding atomic energy would reveal
that the control, development and use of atomic energy have
been the monopoly the Union Government.


Advisory and Regulatory Bodies Constituted in India
By virtue of its powers under the Constitution, the Government
of India, constituted the Indian Atomic Energy Commission in

8

http://dae.nic.in/?q=node/147

Legal Mirror

193

Volume 2 | Issue 1 | ISSN-2349-8463

the year 1948. The various purposes of such a body was to
decide on the policy issues related to atomic energy. Similarly
the Department of Atomic Energy, the nodal agency, was also
created

through

a

Presidential order

under

the

direct

supervision of the Prime Minister.
The Atomic Energy Regulatory Board (hereinafter AERB) was
constituted on November 15, 1983 by the President of India by
exercising the powers conferred by section 27 of the Atomic
Energy Act, 1962 to carry out the regulatory and safety
functions under the Act. The regulatory authority of AERB is
derived from the rules and notifications promulgated under the
Atomic Energy Act, 1962 and the Environmental (Protection)
Act, 1986. The mission of the Board is to ensure that the use of
ionizing radiation and nuclear energy in India does not cause
undue risk to health and the environment. Currently the AERB
is the apex Regulatory and Supervisory body in India
regarding atomic energy.


The Atomic Energy Act, 19629
The Atomic Energy Act was passed in both the houses of the
Parliament and received the assent of the President of India on
15th September 1962 for the development, control and use of
atomic energy for the welfare of the people of India and for
other peaceful purposes.10 This statute repealed the earlier
Atomic Energy Act, 194811 . In total this statute has 32

9

Act 33 of 1962
Preamble to the Atomic Energy Act, 1962.
11
The Atomic Energy Act, 1962. at section 31
10
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Sections and has authority to the whole of India 12 This Act
come

into

force

on 21st September 1962

when the

Government of India published it in the official Gazette.
1. Definitions under the Act
It defines ‗Atomic Energy‘ as ‗energy that is released from
atomic nuclei as a result of any process, including the fission
or

fusion processes‘13

It defines ―Fissile Materials‘ as

‗Uranium 233, Uranium 235, Plutonium or any material
containing these substances or any other material that may be
declared as such by notification by the Central Government. 14
Among other things it also defines radiation. It says that
―radiation means gamma rays, X-rays, and rays consisting of
alpha particles, beta particles, neutrons, protons and other
nuclear and sub-atomic particles, but not sounds or radio
waves, or visible, infrared or ultraviolet light‖.
2. Whether radiation from cellular phone towers come within
the above given definition of radiation?
Apprehension

that

the

radiation

emanating

from

large

telecommunication towers would expose human beings living
within the magnetic field to fatal deceases like cancer, embryo
disruption and changes in DNA Structure etc. culminated into
a case15 (the first of its kind) before the Bombay High Court,
wherein an expert committee was constituted. The committee
submitted its report stating that currently there are no concrete
12

Section 1 of the Atomic Energy Act, 1962.
Section 2(a) of Atomic Energy Act 1962
14
Section 2(b) of the Act 1962
15
Reliance Infocom Ltd. v. Chemanchery Grama Panchayat, AIR 2007 Ker 33
13
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evidence of any health hazard by these towers and the Radio
Frequency from Mobile Base Stations have shown that the
exposures

are

internationally

of

a

such

accepted

lower

levels.

magnitude

The

than

committee

the
also

recommended that a precautionary approach should be adopted
till further data are available. The Atomic Energy Regulatory
Board also filed a report before the Bombay High Court,
observing that the ‗Radio Frequency waves‘ used for mobile
phones are not covered under the definition of radiation as
given in the Act and that they being non ionizing radiations, do
not have the capability to ionize the matter with which they
interact. On the basis of these expert opinions the court held
that mobile phone towers as such do not pose any health risk
but

before

any

such

tower

is

constructed,

necessary

permission/license from the concerned authority is required.
Further it defines radioactive substance or radioactive material
as ―any substance or material which spontaneously emits
radiation in excess of the levels prescribed by notification by
the Central Government.‖ General Powers of the Central
Government
The following are the powers of the Central Government under
the Atomic Energy Act, 1962.
1. To produce, develop use and dispose of atomic energy either
by itself or through any authority or corporation established by
it or a government company.
2. To carry out research in matters connected with atomic
energy.
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3. To manufacture or produce any prescribed or radioactive
substances required for production of atomic energy.
4. To buy, acquire, store, transport and dispose any prescribed
or radioactive substance for the production of atomic energy.
5. To declare any information as ‗Restricted Information‘ and
prohibit it from publishing or making available to the public.
The information can be restricted in the following cases.
a. The information can be restricted relating to the location,
quality and quantity of prescribed substances and transactions
for their acquisition (by purchase or otherwise) or disposal (by
sale or otherwise.)
b. It also can be restricted if it is relating to the processing of
prescribed substances and the extraction or production of
fissile materials from them.
c. Any information relating to the theory, design, production
and operation of plants for the treatment and production of any
of the prescribed substances and the separation of isotopes.
d. Any information relating to the theory, design, construction
and operation of nuclear reactors.
e. Information relating to the research and technological work
on materials and processes relating to atomic energy may also
be restricted.
6. To declare any area or premise as ‗Prohibited Area‘ where
any work relating to research, design or development is carried
with respect to the production, treatment, use, application or
disposal of atomic energy.
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7. To provide for control over radioactive substances or
radiation generating plant in order to (a) prevent radiation
hazards

(b)

secure

public

safety

of persons

handling

radioactive substances or radiation generating plant (c) ensure
safe disposal of radioactive wastes.

Offences under the Atomic Energy Act, 1962
For contravention of sections 14, 17, 17(4) or 18(2) a higher
punishment with imprisonment, which may extend to five
years and/or with fine, is prescribed. But for contraventions
under sections 5, 7, 8 or 9 or any other provisions the
punishment prescribed is imprisonment, which may extend up
to one year and/or with fine. If a company commits the
offence, every person who at the time of the offence was in
charge of and was responsible to for the conduct of the
business of the company shall be deemed to be guilty of the
offence and shall be punished accordingly. But if he proves
that any such offence was committed without his knowledge or
that he exercised due diligence to prevent the commission of
such offence he will not be held liable. Clause (2) of section 25
says that if the offence is committed with the consent or
connivance or is attributable to or neglect on the part of any
director, manger, secretary or other officer of the company,
they shall be punished accordingly. It is also to be noted that
an offence under this Act shall be cognizable offence as per the
Code of Criminal Procedure. But for an offence under section
8, 14, or 17 the complaint has to be given by the person
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authorized to exercise powers of entry and inspection. In case
of any other contravention other than section 18 the complaint
has to be given by a person duly authorized to make such
complaints by the Central Government. Proceedings in respect
of contravention under section 18 shall not be instituted except
with the consent of the Attorney General of India.
The Civil Liability for Nuclear Damage Act, 2010
Operators of nuclear establishments are liable as per law for
any damage caused by them, regardless of fault. This damage
will have its impact not only in the country of the disaster but
also in the neighboring countries as well. Normally to certain
extend the operators of the plants/nuclear establishments are
made liable for the damage, which they may pay through
insurance. Beyond that, according to international law and
practice, States accept responsibility as the insurer of the last
resort.

Currently

agreements,

which

there

are

form the

three

major

international

international framework

of

nuclear liability.
They are:
(a) The (IAEA) Paris Convention of 1960.
(b) The (OECD) Vienna Convention of 1963 along with the
Protocol to amend the Vienna Convention, 1997.
(c) The Convention on Supplementary Compensation for
Nuclear Damage of 1997. Among these conventions, India is a
signatory

to

only

the

Convention

on

Supplementary

Compensation for Nuclear Damage, but she has signed few
bilateral agreements with other countries, including USA, UK,
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Russia, France, and Canada, for co-operation in using of
nuclear energy for civilian purposes.
The India-France bilateral agreement explicitly states that
India has to create a civil nuclear liability regime for
compensating damage caused by incidents involving nuclear
material and nuclear facilities. Even though there are more
than four hundred nuclear reactors operating worldwide, there
have been only three major accidents in nuclear reactors in
which human lives have been lost. However, damage caused in
a major nuclear accident, such as Chernobyl, was disastrous.
Liability of an Operator to be ‗Strict Liability16 ‘ based on the
principle of ‗No-Fault Liability‘ the Indian version of strict
liability,

the

‗absolute

liability‘

principle,

stipulates

that

―where an enterprise is engaged in a hazardous or inherently
dangerous activity and harm results to anyone on account of an
accident in the operation of such hazardous or inherently
dangerous activity resulting, for example, in escape of toxic
gas,

the

enterprise

is

strictly and

absolutely liable to

compensate all those who are affected by the accident and such
liability is not subject to any of the exceptions which operate
vis-à-vis the tortious principle of strict liability under the rule

16

Strict liability is a standard for liability, which may exist in either a criminal or civil wrongs,
in which a person is responsible for the damage and loss caused by his or her acts and
omissions regardless of his or her fault or omissions. In law of torts, strict liability is the
imposition of liability on a party without a finding of fault (such as negligence or tortious
intent). The plaintiff need only prove that the tort occurred and that the defendant was
responsible. The law imputes strict liability to situations it considers to be inherently dangerous.
It discourages reckless behavior and needless loss by forcing potential defendants to take every
possible precaution. It also has the effect of simplifying and thereby expediting court decisions
in these cases. See Wikipedia on Strict Liability, http://en.wikipedia.org/wiki/Strict_liability.
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in Rylands v. Fletcher‖17 In other words absolute liability is
strict liability without any exception. This liability standard
has been laid down by the Indian Supreme Court in M.C.
Mehta v. Union of India (Oleum Gas Leak Case)18 however
this has not been prescribed as the nature of liability in the
event of a nuclear catastrophe in India. The Act itself
prescribes certain exceptional circumstances under which an
operator shall not be liable (however even under these
circumstances the victim will get compensation as the liability
is transferred to the Central Government). These circumstances
are as follows:
(a) A grave natural disaster of an exceptional character.
However the phrase ‗exceptional character‘ has not been
defined under the Act. This leaves a lot of discretion with the
authorities.
(b) An act of armed conflict, hostility, civil war, insurrection
or terrorism.
If these circumstances directly cause the nuclear damage, the
Central Government assumes liability instead of the operator.
Further the list continues to include any nuclear damage that is
caused to:
(a) The nuclear installation itself and any other nuclear
installation, fully or partially constructed, on the site where
such incident occurred.

17
18

[1868] UKHL 1
1987 SCR (1) 819
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(b) To any property on the same site which is used or to be
used in connection with such installation.168
(c) To the means of transport upon which the nuclear materials
involved was carried at the time of nuclear incident. These
provisions, though aimed at preventing the operator from
getting compensation for nuclear incident caused by him, may
go against the interest of another party whose property at the
time of the nuclear incident was on the same site.
d. Extent of Liability of the Operator and the Central
Government
As per section 6 (1) of the Act, the maximum amount of
liability in respect of each nuclear incident is rupee equivalent
of three hundred million Special Drawing Rights. However the
Central

Government

may

specify

a

higher

amount

of

compensation. Further the Act distinguishes various types of
operators and prescribes different amount of compensation to
be paid by them in the event of a nuclear incident and the
resulting nuclear damage. It says:
(a) In respect of a nuclear reactor having thermal power equal
to above ten MW, rupees one thousand five hundred crores.
(b) In respect of spent fuel reprocessing plants, rupees three
hundred crores.
(c) In respect of research reactors having thermal power below
ten MW, fuel cycle facilities other than spent fuel reprocessing
plants and transportation of nuclear materials, rupees one
hundred crores.
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The Central Government may assume full liability for a
nuclear damage in the public interest even if it is not caused by
a nuclear installation operated by it. It shall also be liable for a
nuclear incident in the following circumstances:
(a) If the liability exceeds as specified in section 6 (2).
(b) If the nuclear installation occurs in nuclear installation
owned by it,
(c) The nuclear incident is occurring on account of causes
specified in clauses (i) and (ii) of subsection (1) of section 5.

Powers of the Central Government under Civil Liability for Nuclear Damage
Act, 2010.
(1) To Issue appropriate Directions: Under section 43 the
central government can issue appropriate directions to any
operator, person, officer, authority or body. Once such a
direction is issued the recipient is bound to comply with that
direction.
(2) Power to call for information: Under section 44 the central
government can call for any information from any operator, as
it deems necessary.
(3) Power to exempt any nuclear installation from the
application the Civil Liability for Nuclear Damage Act, 2010.

Conclusion
When the Civil Liability for Nuclear Damage Bill was
introduced in the Parliament of India, on August 25th 2010,
the Prime Minister said that it ―is a completion of a journey to
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end the nuclear apartheid,19 which the world had imposed on
India in the year 1974‖. Since then India is making all efforts
to comply with the international norms and standards so that in
the future she can meet her energy requirements. India‘s policy
of using nuclear technology only for peaceful purposes has
been recognised by Japan when it decided to enter into a civil
nuclear

19

deal

with

India20

The word Nuclear Apartheid has been used by the Prime Minister to denote that because of
the Sanctions against India, India has been segregated and victimised by other countries.
20
The Economic Times, Japan Keen on Having Civil Nuclear Deal with India, available at
http://economictimes.indiatimes.com/news/politics/nation/japan -keen-on-having-civilnucleardeal-with india/articleshow/11279049.cms
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Gender stereotype –is male is always a perpetrator?
Charu Gupta*
Ritika Sharma**
IntroductionThere are some common gender stereotypes in our culture. We have been
taught to confront the opposite sex in a trivial, self -serving, apartheid and
limited manner such as- Blue is for boys and pink is for girls, Men are from
mars and women are from Venus1 , Men‘s do not cry and women belong in the
kitchen2 . The picture for an ideal male is perhaps seen as competent, stable,
accomplished, non conforming, aggressive and is the leader and the picture for
an ideal female is perhaps warm, emotional, kind, polite, sensitive, friendly, and
gentle and is the follower.3
Time has helplessly watched women suffering in the form of discrimination,
oppression, exploitation, degradation, aggression, humiliation, Male violence
against women have become worldwide phenomenon. Daily we see images of
women being subject to violence by men in the news, on TV shows, in the
movies and in advertising.4 Violence against women is woven into the fabric of
the society to such an extent that whenever we heard word ―violence‖, we
portrayed female as a victim and male as a perpetrator. This has lead to an
another type of stereotype i.e. ―male is always perpetrator‖. So does it means

*

Pursuing BA.LLB (Hons,) VII sem. at IMS Unison University,
Dehradun. Charugupta161@gmail.com.

1
2

John Grey, Men are from mars, women are from Venus (HarperCollins, 1992).

People Still Believe Women Belong in the Kitchen and Men Belong at the Office, available
at:
http://www.womenshealthmag.com/life/gender-stereotypes-study (visited on August
29,2016).
3
Gender Stereotypes, available at: http://talkitover.in/self/gender-stereotypes (visited on August
30, 2016).
4
Julia T. Wood,― Gendered Media: The Influence of Media on Views of Gender‖, Department
of Communication, University of North Carolina at Chapel Hill.
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that male cannot be victim of violence? Male cannot be sexually harassed by
women?
Ignorance of men‟s right in IndiaAs it is said that-―It is impossible to think about the welfare of the world unless
the condition of women is improved. It is impossible for a bird to fly on only
one wing.‖ — Swami Vivekananda
The status of women was excruciating due to paradox thinking of the society as
a result of this there was presence of various crimes against women, for
instance, female infanticide, sati pratha, females were not allowed to go out for
work or jobs. Patriarchal society always has been prevalent in our country,
where women are the homemakers and were dominated by the male members
of the family. They were mainly building a strong home to support men. When
India got its independence the participation of women nationalist was widely
acknowledged and after the formulation of Indian constitution, it granted equal
rights to men and women of the country in terms of freedom and opportunity. 5
For the purpose of safeguarding the rights of women number of laws and
constitutional amendments were made. With the various enactments, one
cannot deny that there is improvement in position of women as compared to
earlier situation.6 We cannot say that the position of women has completely
changed but we can surely say that it has improved.
Number of debates has being conducted in India in respect of gender issues,
and usually most of them includes the status of women in society, education,
5

Right to Equality- a Fundamental Right, available at:
http://www.legalservicesindia.com/article/print.php?art_id=1688 (visited on September 5,
2016).
6
Here‘s How the Status of Women Has Changed in India [Since 1950 Till Date], available at:
http://www.youthkiawaaz.com/2012/03/heres -how-the-status-of-women-has-changed-in-indiasince-1950-till-date/ (Last modified march 11, 2012).
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welfare, health, economic position, social and political development of women
etc7 . Every debates concludes with the necessity to develop position of women,
equals status and to grand them opportunity to raise their voice against crimes.
But in THEN and NOW period we have somewhere ignored men‘s rights. 8 On
one hand the universal declaration of human rights and the constitution of India
declare that all human beings are born free and equal in dignity and rights 9 and
on the other hand in India, the definition of gender based violence does not
even include men.10
Problem being faced by men False complaint cases;
Between 2011 and 2013, there were around 31,292 false complaints filed by
women under section 498A of IPC alleging cruelty by husbands and in- laws.11
According to National crime records bureau (NCRB) data in 2012, 2013 and
2014, a total number of 16,351, 4,204 and 531 cases have been registered under
the Protection of Women against Domestic Violence Act, 2005. Out of 90,000
to one lakh cases investigated every year, nearly 10,000 complaints of dowry
harassment turn out to be false.12 A total of 1,207 cases of insult to the modesty

7

Ibid.
Men‘s right, available at:
https://www.reddit.com/r/MensRights/comments/3s5khp/what_mens_rights_issues_does_femin
ism_ignore_or/
9
The Universal Declaration of Human Rights, available at: http://www.un.org/en/universaldeclaration-human-rights/ (visited on September 7, 2016).
10
Selected
links
on
Gender
Based
Violence,
available
at:
http://www.hhri.org/thematic/gender_based_violence.html (visited on September 7, 2016).
11
Christin Mathew Philip, Steady increase in number of women filing false cases against
husbands, Times Of India, March 4, 2015.
8

12

Flipside of dowry law: Men recall how Section 498(A) is unfairly used against them,
available at: http://www.firstpost.com/india/flips ide-of-dowry-law-men-recall-how-section498a-is-unfairly-used-against-them-2172943.html
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of women (Section 509 of the IPC) were found untrue after police
investigation.13
Wazir Chand And Anr. vs State Of Haryana 14 on 1 December, 1988 was the
first case recorded where, husband of the woman and the father-in-law were
punished for rigorous imprisonment for one year along with Rs. 10,000 fine. 15
Anti dowry laws enacted as a gratuity for women have started becoming a
malediction for others. In Preeti Gupta & Anr vs State Of Jharkhand & Anr16
on 13 August, 2010, had pondered about the misuse of anti-dowry laws in the
country and had ordered a detailed investigation of the same. The following
Guidelines have been laid down by Supreme Court in Arnesh Kumar v. State of
Bihar17 on 2 July, 2014 which is to referred by police before arresting accused:
 No immediate arrest on the complaint filed by complainant.
 The police officers arresting must furnish all the details of the arrest
under section 41 of CrPc to the magistrate, explaining the nature of the
arrest and the need for further detention by the magistrate. The material
should comply with the rules under section 41 of CrPc.
 Proper thought to the report given by police and reasoning for his
decision in writing, to be made by the magistrate.
 A report in writing must be made to the magistrate in case of non
arrest, the reason behind his non-arrest and the other facts and
circumstances behind his non-arrest are also to be reported.18
13

Christin Mathew Philip, Steady increase in number of women filing false cases against
husbands, Times of India, March 4, 2015.
14
AIR 1989 SC 378.
15
Misuse of anti dowry law by women, available
at:https://shreyachhetri.wordpress.com/2016/03/21/misuse-of-anti-dowry-law-by-wo men/
16
criminal appeal no. 1512 of 2010 (Arising out of SLP (Crl.) No.4684 of 2009).
17
criminal appeal no. 1277 of 2014 (@special leave petition (crl.) no.9127 of 2013).
18
Misuse of anti dowry law by women, available
at:https://shreyachhetri.wordpress.com/2016/03/21/misuse-of-anti-dowry-law-by-wo men/
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As the burden of proof lies on the accused in the laws dealing with protection of
women, but the verdict of Bombay high court provided some relief to the
husband who was convicted under false complaint filed by his wife. The
judgment was delivered by Justice R.D. Dhanuka wherein he said that on such a
ground, the husband is entitled to file a petition for divorce from her wife. 19
 Men too are Subject to domestic violence;
Anybody can be affected by domestic violence and anyone can be an abuser. It
doesn‘t just happen to women- men can be victim too. Domestic violence is a
pattern of assaultive and coercive behaviors, including physical, sexual, and
psychological attacks, as well as economic coercion, that adults or adolescents
use against their intimate partner20 . Women are three times more likely to be
killed or seriously injured by their male counterpart than vice versa. 21 Though
the numbers suggest a more dire need, they do not connote that women are
completely innocent when it comes to domestic violence. Jan Brown, executive
director and founder of the Domestic Abuse Helpline for Men, stated that
―domestic violence is not about size, gender, or strength. It‘s about abuse,
control, and power, and getting out of dangerous situations and getting help,
whether you are a woman being abused, or a man.‖
Men being told, ―It doesn‘t matter if she hits you because, essentially, she hits
like a girl and you can handle it, big boy.‖ have chauvinistic underpinnings.
While we recognize there‘s often a difference in the physical impact between
male and females hitting each other, we completely disregard the emotional and
psychological impacts — and often even the physical harm — of a woman
19

Rights Of The Husband If The Wife Files A False Complaint, available st :
http://blog.ipleaders.in/rights -husband-wife-files-false-complaint/#ixzz4IM mjYPo 0
20

http://www.domesticabuseshelter.org/infodomesticviolence.htm
Woman As Aggressor: The Unspoken Truth Of Domestic Violence, available at:
http://www.mintpressnews.com/woman-aggressor-unspoken-truth-domestic-violence/196746/
21
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hitting a man, whether it is with her hands, feet or objects. Just as we have done
with women, we are trapping men in certain gender-based stereotypical
straightjackets22 .
Under domestic violence act, the ―aggrieved person‖ is defined as ―any woman
who is…‖and it does not include men.23 So according to this law only women
can be victims of domestic violence and hence we don‘t see any case of
domestic violence on men being reported. Whereas, Domestic violence in
United States is a form of violence expressed by one partner or partners against
another partner or partners in the context of an intimate relationship.
 Men too are sexually harassed:
The definition of sexual harassment, as per the US Equal Employment
Opportunity Commission (EEOC) is "Unwelcome sexual advances, requests for
sexual favors, and other verbal or physical conduct of a sexual nature" at the
workplace.24 The Federal Law is based upon Title VII of Civil Rights Act, 1964.
Any employee who is aggrieved of sexual harassment, in case he is not satisfied
by the Organizational Enquiry, the person can file a complaint at the Equal
Employment Opportunity Commission. This law is not gender biased and
includes all forced sexual penetration performed by either gender against men
and women.
 The first ever reported case of Male Sexual Harassment was filed
against women, in United States in 1995. When a male employee was
physically disturbed by the female supervisor in an unacceptable
22

http://www.mintpressnews.com/woman-aggressor-unspoken-truth-domestic-

violence/196746/
23

The protection of women from domestic violence, available at:
http://ncw.nic.in/acts/TheProtectionofWomenfromDomesticViolenceAct2005.pdf (Last
modified September 13,2005).
24
https://www.eeoc.gov/laws/types/sexual_harassment.cfm
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manner, in Dominoes. The EEOC (Equal Employment Opportunity
Commission) in US sued the outfit and the aggrieved was paid $
237,000 as damages.25
Millions of men in the United States have been victims of rape. As of 1998,
2.78 million men in the U.S. had been victims of attempted or completed rape.
About 3% of American men—or 1 in 33—have experienced an attempted or
completed rape in their lifetime.1 out of every 10 rape victims is male. 26
In UK Victims of sexual harassment can file their complaints with the Equality
and Human Rights Commission. The Sex Discrimination Act 1975 was
amended in 2008 which required employers to protect their employees from
customers, suppliers & others they encounter in the course of their work.
According to the study of United Kingdom‘s government, in 2009, there were
two out of five victims of sexual harassment were male. And 8% of all sexual
harassment complaints were filed by the males to the Equal Opportunities
Commission.
The most high- profile case also known as Britney spears case, was recorded of
sexual harassment against the Pop star, Fernando Flores, the former bodyguard
filed a suit against Britney Spears of harassing him. He claims that the Pop star
has made unwanted sexual advances. In Pam Matranga Case, the allegations
were raised by Texas lawman that he was repeatedly sexually harassed by his
female boss, from May 2011 to October 2011. The jury awarded Gist $200,000

25
26

Editorial, ―Men too are victims of sexual harassment‖ Times of India, Sep 5, 2012.
https://www.rainn.org/statistics/victims -sexual-violence
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more than he was seeking in damages. Here, the jury‘s decision showed that
gender didn‘t play a role in the case.27
This is a matter which many find amusing, but it‘s not. In India, the sexual
harassment of women at workplace act, 2013 protects women against sexual
harassment at their workplaces. The law was passed by the Lok Sabha (the
lower house of the Indian Parliament) on 3 September 2012.The act specifically
protects women, may be according to it men cannot be the victim of sexual
harassment. The male do not complaint to police regarding this matter because
they will have to cope with the shame and vulnerability, they are aware that
they cannot approach to the police station, because the reaction of their story
would be in laughter or distrust.
Out of 527 people queried across seven cities the number of sexual offences are
increase -In Pune 19% of males said they have faced some kind of sexual
harassment at office, 51% in Bangalore of the respondents had been sexually
harassed, while in Delhi and Hyderabad, 31% and 28% of those surveyed said
they had been sexually harassed. Around 38% of the respondents across 7 cities
in India said that in today's workplaces, "men are as vulnerable to sexual
harassment as women.28
India found the matter of sexual harassment of men of ―less consideration‖
maybe that‘s the reason behind no laws to protect men from such instances. In
India, the legislations talks only about sexual harassment and rape of women.
There is no law, no statute to shield males from the bloodthirsty act of
27

http://www.indiatimes.com/news/india/these-cases-highlight-the-pathetic-state-of-malesexual-harassment-laws-in-the-country-247504.ht ml
28

http://timesofindia.indiatimes.com/life-style/relationships/man-woman/Men-too-are-victimsof-sexual-harassment/articleshow/16336627.cms
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harassment and rape. Sexual harassment of men requires more intentness than any
other climbing crime or issue because male suicides at workplaces are 4 times
more than the female suicides at workplaces. Gender neutral laws have found
accepted in approximately 77 countries around the world including, the U.K.,
Denmark, Australia, the U.S. and many more. But, disturbingly, the Indian
Parliament has repeatedly rebuffed to make laws against sexual harassment gender
neutral in India. This problem of sexual harassment with males is more frequently
taking place in prisons. 29 Nicole Kidman has rightly said that, ―Imagine a bold plan
for a world without discrimination, in which women and men are equal partners in
shaping their societies and lives. Let‘s picture it!‖
Conclusion:
In India the only abuse of importance is against women. The spotlight never shines
on men. Approx. 60% of domestic violence cases involve the women being victim.
But approx. 40% involve the men being victim. The cases may be a women
majority but that doesn‘t mean that male cases should be ignored. Men assaulted by
women are often ignored by police in India because there are no laws to protect
them. They are blackmailed that a false complaint would be filed against them.
These men are not only dealing with the violence and emotional pain but also the
fear, depression and anxiety and loss of reputation and job. Gender biased laws like
dowry, domestic violence etc which were made to protect women have become a
profitable business for them. There is a dire need of gender neutral laws. The words
like men/women need to be replaced to ‗person‘ and husband/wife to spouse in all
the government laws. There should be equal rights for justice, to promote gender
equality

29

and

stop

gender

discrimination.

Sexual harassment of men, available at:
http://www.legalservicesindia.com/article/article/sexual-harassment-of-men-2039-1.html
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JUDICIAL LEGISLATION – “AN OXYMORON AND THE EROSION OF
THE DOCTRINE OF SELF-RESTRAINT: NEED FOR
STRENGTHENING THE EFFECTS OF THE DOCTRINE.”
Sahil*
Introduction
The concept of separation of powers is originally traceable to Aristotle 1 but it is
the writings of the French scholar Montesquieu2 and Locke3 which gave the
base to develop the doctrine. Now the concept of separation of powers means
that legislature should restrain from executive and legislative domain, the
executive from the legislative and judiciary domain and the judiciary from the
legislative and the executive domain.4 There would be an end of everything,
were the same man or the same body, whether of nobles or of the people, to
exercise those three powers, that of enacting laws, that of enacting the public
resolutions and of trying the causes of the individuals. 5 But in the view of the
author the same consequence would follow if the judicial wing tries to encroach
upon the executive and more prominently the legislative domain.
India does not strictly follow the doctrine of separation of powers as in United
States.6 In Indira Nehru Gandhi v Raj Narayan 7 Chief Justice Ray observed

*Student, LLM, GNLU Gandhi Nagar.
1
Aristotle POLITICS pg 14.
2
In his book De l‟Espirit Des Lois. He said that- ‗…… again there can be no liberty if the
powers of judging are not separated from the legislature and the executive……… there would
be end of everything, if the same man, or the same body, whether of nobles or of people, were
to exercise those three powers, that of enacting laws, that of executing public affairs, and that of
trying crimes or individual causes.
3
SECOND TREATISE OF CIVIL GOVERNM ENT Chapter 12 & 13.
4
I.P. MASSEY ADMINISTRATIVE LAW (11th ed 2008)
5
THE SPIRIT OF THE LAWS (Trans Nugent) at pg 151-152.
6
According to US constitution all legislative powers vest in congress, all executive powers vest
in the president, and all judicial powers vest in the Supreme Court. (Article 1 of the US
Constitution). In Lochner v New York 198 US 45(1905) Justice Holmes of the US Supreme
Court in his dissenting judgment criticized the majority of the court for becoming a super
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that, Indian constitution recognizes the theory of separation of powers in broad
sense only. In Keshvanand Bhari v. State of Kerala 8 out of thirteen judges
Justice Beg held that separation of power is a part of basic structure of the
constitution. In Ram Jawaya Kapoor v. State of Punjab 9 the court held that the
Indian constitution had not indeed recognized the doctrine of separation of
powers in its absolute rigidity, consequently it can very well be said that our
constitution does not contemplate assumption, by one organ or part of the state,
of functions that essentially belongs to another. Similarly, in Asif Hamid v.
state of Jammu & Kashmir10 Legislature, executive and judiciary have to
function within their own sphere as demarcated under the constitution. No
organ can usurp the functions assigned to another.
This separation has been violated by all the three wings and the latest violator
emerges out to be the judiciary.
Judicial Legislation- Scope and need for limitation
Through the concept of Judicial Legislation, the judiciary is forcing its way into
the domain which is exclusively for the legislature. In the case of Divisional
Manager, Aravalli Golf Club v Chander Hass11 the court said that –―the
judges are unjustifiably trying to perform executive or legislative functions. In
our opinion it is clearly unconstitutional. In the name of judicial activism the
judges cannot cross their limits and try to take over the functions which belong
to another organ of the state.‖
legislature by intervening in to policy decision of the Govt. similarly in his dissenting judgment
in Grisswold v Connecttcut 38US479:14 L Ed 2d 510 (1965) Mr. Justice Hugo Black warned
that unbounded judicial authority would make of these courts members day -to-day
constitutional conventions.
7

1975 Supp SCC 1
AIR 1973 SC 1461
9
AIR 1955 SC 549
10
AIR 1989 SC 1899
11
2008 AIR SCW 406 at Para 17
8

Legal Mirror

215

Volume 2 | Issue 1 | ISSN-2349-8463

The court also pointed out that the judges must know their limits. They must
have modesty and humility and not behave like emperors. 12 The court said that
if there is a law the judges can certainly enforce it but Judges cannot create a
law and seek to enforce it.13 The judges cannot legislate a law.14 More over the
judges should not proclaim that they are playing the role of law maker merely
for an exhibition of judicial valor.15 Moreover the Supreme Court has itself held
that the settled principle of law that judiciary should not intervene in the acts of
the legislature is often breached by the courts. 16
The classic example of whether judicial legislation is permissible was delivered
in the case of University of Kerala v Council, Principals', Colleges, Kerala
and Ors17 in which two beautifully drafted conflicting opinions came up by J.
Katju and J. Ganguly.

The question raised was the constitutional validity of

Judicial Legislation and its extent? The dispute was related to the direction of
the High Court for the appointment of a committee for holding elections in the
universities. The judge was of the opinion that the court by formulating the
guidelines and implementing them was acting as the interim parliament under
the protection of Article 141 of the Constitution. He had reservations about this
and hence he was of the opinion to refer the matter to the constitution bench.
The judiciary has performed the acts of judicial legislation while it laid down
the guidelines for preventing the sexual harassment of the women in
workplaces,18 laying down the guidelines for the power of the police in case of
arrest.19 Individual coparcener‘s right of alienation is also a product of judicial
12

Id Para 18.
Id Para 26.
14
Union of India v Deoki Nandan Agarwal AIR 1992 SC 96
15
V.K. Reddy v State of Andhra Pradesh AIR 2006 SC 3517
16
Bal Ram Bali v Union of India AIR 2007 SC 3074
17
2009 (14) SCALE 14
18
Vishakha v State of Rajasthan AIR 1997 SC 3011
19
Darshan Singh v State of Punjab decided by the Supreme Court on 13 th January 2010
13
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legislation. In the case of Lakshmi Kant Pandey v Union of India 20 the court
laid down procedural and normative safeguards in regard to foreign and intercountry adoptions.
The Supreme Court in this case exceeded all its limits and framed a very
comprehensive

legislation.

Due to

problems in the implementation,

the

Supreme Court again made certain clarifications and alterations laying down
yet other detailed guidelines21 which were nothing but adding onto the already
encroached power by the Supreme Court. The implementation of these
amended guidelines was also not without problems. Accordingly the Supreme
Court, again in Lakshmi Kant Pandey v Union of India 22 issued new directions
in the matter of procedure to be followed for the adoption of children by foreign
and Indian parents.
The Supreme Court has given the directions in Dinesh Kumar v Motilal Nehru
Medical College Allahabad23 that the All India Entrance examination for
medical colleges be held by the All India Medical Science Institute instead of
Medical Council of India.24 The Supreme Court issued guidelines for the
appointment and the transfer of High Court judges, 25 revamping the system of
blood banks in the country26 ragging in educational institutions27 , speedy
trials28 , and arrest29 and to the election commissioner30 etc.

20

AIR 1984 SC 469
Lakshmi Kant Pandey v Union of India AIR 1986 SC 272
22
AIR 1987 SC 232
23
AIR 1986 SC 1877
24
Going against the judgment delivered in Dinesh Kumar v Motilal Nehru Medical College,
Allahabad AIR 1985 SC 1059
25
Supreme Court on record Association v Union of India AIR 1994 SC 265
26
Common Cause v Union of India AIR 1996 SC 929
27
Vishwa Jagriti Mission v Central Government JT 2001 (6) SC 151
28
Raj Deo Sharma v State of Bihar AIR 1998 SC 3281
29
Joginder Kumar v State of Uttar Pradesh AIR 1994 SC 1349
30
Union of India v Association for Democratic Reforms (2002) 5 SCC 294
21
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Again in Jacob Matthew v State of Punjab31 the Supreme Court laid down
guidelines related to medical negligence and the prosecution of the medical
offices for medical rashness and negligence. In Vineet Narayan v Union of
India32 the petition filed as PIL alleging that Government agencies like CBI and
revenue authorities had failed to perform their duties as they failed to
investigate matters arising out of 'Jain Diaries' which disclosed nexus between
politicians and criminals. The Supreme Court issued directions to take all
measures necessary to ensure that CBI functions effectively and efficiently and
viewed as non-partisan agency.
There are various reasons given by the court for judicial legislation. But these
seem to be refuted and the refutations are not only by the academicians but by
the Supreme Court itself.
One of the reasons given by the judiciary to take up judicial legislation is that
the legislature is not doing its job. Even assuming this is so an allegation can be
made against the judiciary too that there are cases pending in the court for half a
century.33 If we accept the stand taken by the judiciary then it would be
legitimate for the Parliament or the executive i.e. the Union government to
grant appropriate remedy to a convict, whose case is pending for a long period
of time without justice being provided to him. If he makes an application before
the government the same can grant adequate punishment to it and free him from
the clutches of the judiciary.
Pran Chopra argues that failure of the politicians to perform their duties
properly and the consequent role of the judges in providing some relief from

31

AIR 2005 SC 3180
AIR 1998 SC 889, 1998 Cri LJ 1208
33
Rajindera Singh v Prema Bai AIR 2007 SC 3057
32
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mis-governance is no reason to support the judge‘s expansion of their powers
through creative misinterpretations.34
Dr. B.R. Ambedkar in Constituent Assembly Debate during the framing of the
Indian Constitution observedI cannot altogether omit the possibility of a Legislature packed by party
men making laws which may abrogate or violate what we regard as
fundamental principles affecting the life and liberty of an individual. At
the same time, I do not see how five or six gentlemen sitting in the
Federal or Supreme Court... and by dint of their own individual
conscience or bias or prejudices be trusted to determine which law is
good and which law is bad.35
Justice J. S. Verma has cautioned the use of judicial activism. He referred to
judicial activism as a sharp-edged tool which has to be used as a scalpel by a
skilful surgeon to cure the malady. Not as Rampuri knife which can kill. 36
Similarly Justice Kapadia in Centre for PIL v Union of India 37 did not
interpret a provision of the Central Vigilance Commission Act, 2003 as to do so
would amount to judicial legislation.38 Thereby implying that, the court should
eschew the idea of judicial legislation.
The judge in University of Kerala case39 referring to the order of the court as
amounting to judicial legislation said that the reason given for such an act is the
pressing social need. The judge said that – ‗I am afraid I have some reservations

34

Pran Chopra, The Supreme Court versus the Constitution – A Challenge to Federalism (Sage
Publications, New Delhi 2006)
35
Referring to the debate during the framing of the Constitution of India, Constituent Assembly
Debate Vol. 7 page 1000 (Lok Sabha Secretariat, New Delhi)
36
Views expressed by Justice J. S. Verma, regarding the origin of judicial activism in India in
India Today, 15 March 1996, at p. 122.
37
2011 (3) SCALE 148.
38
Ibid Para 50.
39
Supra note 8
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about this proposition, and that for two reasons. Firstly, there are hundreds of
pressing social needs e.g. the need to control price rise, abolish unemployment
and poverty etc. Should the Courts start dealing with all these social problems?‘
Pushpa Vanti Case
In the case of Pushpa Vanti v Union of India40 the Honorable Supreme Court41
has laid a landmark in the field of judicial legislation. Earlier the court used to
direct the government to set up a commission etc, it used to insert new clauses
and sub-clauses in the statute. The court did not interpret but initiated the law
which is the work of legislature. The result of the actions by the court was that
it was criticized for encroachment.
But in this case the Supreme Court has gone to the extent of recommending a
commission and even established a commission. Justice Katju asked the Central
Government to establish a commission to be called the Armed Forces
Grievances Redressal Commission on the following guidelines.
The court said ‗We, therefore, direct the Central Government to set up within
two months from today a Commission which shall be called the Armed Forces
Grievances Redressal Commission.‘42 This is how the court framed a statute

PURPOSE (Preamble of the statute)

The Commission will also frame and recommend to the Central Government a
scheme for proper rehabilitation of discharged soldiers.43


CONSTITUTION (Membership)

The aforesaid Commission shall consist of the following members:

40

2010 (12) SCALE 64, (2011) 1 SCC 193.
The judgement was given by Justice Markandey Katju and Justice Gyan Sudha Misra.
42
Ibid Para 10. Further the court added that ‗This Commission will look into any grievances
(sent to them in writing or by e-mail) by serving or former members of the armed forces (i.e.
Army, Navy and Air Force) or their widows or family members and make suitable
recommendations expeditiously to the Central Government in this connection.‘
43
Para 12.
41
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1. A retired Judge of the Supreme Court of India as the Chairman of the
Commission. The first Chairman shall be Hon'ble Mr. Justice Kuldip
Singh, former Judge, Supreme Court.
2. A former Chief Justice of the High Court as the Vice Chairman of the
Commission. The Vice Chairman will officiate as the Chairman in
absence of the Chairman. The first Vice Chairman shall be Hon'ble Mr.
Justice S.S. Sodhi, retired Chief Justice of the Allahabad High Court.
3. A retired Chief of Army staff as a Member of the Commission. We
appoint General V.P. Malik, retired Chief of Army staff, to be a
Member of the Commission.
4. Any retired Chief or Vice Chief or Deputy Chief of the Army, Navy or
Air Force as a Member of the Commission. In the first Commission we
appoint Lt. General Vijay Oberoi, retired Vice Chief of Army Staff, to
be a Member of the Commission
5. A civil servant, whether serving or retired, as a Member of the
Commission, to be appointed by the Central Government, at its
discretion.44


TERM

The term of the first Commission will be for two years from the date of its
constitution.45


RENEWAL (Extension of the term of the Commission)

(The Commission) will be renewable at the option of the Central Government. 46


44

HEADQUARTERS

Para 13.
Para 14.
46
Ibid.
45
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Since most of the aforesaid members in the first Commission are based in
Chandigarh hence we direct that the headquarters of the Commission shall be at
Chandigarh.47
…..there will also be set-up offices of the Commission at Delhi and such other
places as the Chairman of the Commission may direct. 48


FUNCTION

All the members of the Commission shall sit together whenever issues of
general importance are to be considered. However, in any matter relating to
individuals or a few persons only the Chairman can appoint a smaller
Committee consisting of one or more members as he decides. 49


SALARIES AND ALLOWANCES

The first four members of the Commission will be given the same salaries,
benefits and allowances which they were getting on the last day when they were
in service.50
Thus we see that the court in its precise judgment has actually framed a statute.
Then the court directs the government in the following words- ‗The notification
constituting the Commission as provided above will be issued by the Central
government forthwith‘51 and refers the case of the petitioner to the tribunal to
be established.52 The court uses the term ―commission appointed by us‖53
The author is not trying to say and prove that the act of the Supreme Court is
erroneous in the present scenario. When there is no remedy and relief from any
sphere we see that SC acts as a helper of last resort. But the only aspect the

47

Para 15.
Para 16.
49
Para 17.
50
Para 18.
51
Para 21.
52
Para 22.
53
Ibid.
48
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author is trying to highlight is whether the acts of the SC (which may be
morally and circumstantially correct) are constitutionally permissible or not?
Doctrine of Self Restraint
There must be some sort of limit on the encroaching power of the judiciary. The
legislative and the executive functions are subject to judicial review and the
judiciary can strike down the acts of the other two wings if they encroach upon
the field of the other. Moreover, judicial review has been recognized as a basic
structure54 of the Indian Constitution55 , so the act of the judiciary has attained
constitutional validity. But there is no constitutional safeguard which would
limit the act of the judiciary encroaching upon the area of the other two wings
of the government.
Delving on the issue the Supreme Court in Asif Hameed v State of Jammu
and Kashmir56 said that- ‗while exercise of the powers by the legislature and
the executive is subject to judicial restraint, the only check on our own exercise
of power is the self imposed discipline of judicial restraint‘.
Justice M. K. Mukherjee while restraining the use of judicial activism observed
―…...to invoke judicial activism to set at naught legislative judgment is
subversive of the constitutional harmony and comity of instrumentalities. 57 On
the issue Pratap Bhanu Mehta argues that the evidence of judicial overreach is
now too overwhelming to be ignored. He concludes that ‗It has to be admitted
that the line between appropriate judicial intervention and judicial overreach is
often tricky... courts are doing things because they can, not because they are
right, legal or just.‘58 One may question the wisdom of employing the judicial
54

As laid down in Keshvananda Bharti v State of Kerela AIR 1973 SC 1461
L Chandra Kumar v Union of India AIR 1997 SC 1125; (1997) 3 SCC 26
56
AIR 1989 SC 1899
57
State of Gujarat v Dilipbhai Nathjibhai Patel, AIR 1998 SC 1429 at Para 4.
58
Justice J. S. Verma, Judicial activism should be neither judicial adhocism nor judicial
tyranny as published in The Indian Express, 06th April 2007
55
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power to achieve a desirable social or economic end in the absence of an
explicit constitutional mandate to do so.
In State of U.P v Jeet S. Bhisht 59 Justice Markandeya Katju observed that by
exercising Judicial restraint judiciary will enhance its own respect and prestige.
If a law clearly violates a provision of the constitution, it can be struck down,
but otherwise, it is not for the judiciary to sit in appeal over the wisdom of the
legislature, nor can it amend the law. The court may feel that law may be
amended or the forum created by the Act need to be made more effective, but
on this ground it cannot itself amend the law or take over the functions of the
legislature or the executive.
In Trop v Dulles60 the US Judge Frankfurter said that –‗All power is of
encroaching nature61 . Judicial power is not immune from this human weakness.
It also must be on guard against encroaching beyond its proper bounds, and not
the less since the only restraint upon is the self restraint.‘
Delving on the issue of limitation on the power of the judiciary and the fact that
the judiciary needs to function within it limits Justice Frankfurter of the U.S.
Supreme Court said62 :
Even within their area of choice the courts are not at large. They are
confined by the nature and scope of the judicial function in its
particular exercise in the field of interpretation. They are under the
constraints imposed by the judicial function in our democratic society.
As a matter of verbal recognition certainly, no one will gainsay that the
function in construing a statute is to ascertain the meaning of words
used by the legislature. To go beyond it is to usurp a power which our
59

2007 6 SCC 586
(1958) 356 US 86
61
Madison.
62
'Of Law & Men: Papers and Addresses of Felix Frankfurter'. MANU/SC/0249/2011 (Decided
On: 16.03.2011) Para 17.
60
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democracy has lodged in its elected legislature. The great judges have
constantly admonished their brethren of the need for discipline in
observing the limitations. A judge must not rewrite a statute, neither to
enlarge nor to contract it. Whatever temptations the statesmanship of
policy-making might wisely suggest, construction must eschew
interpolation and evisceration. He must not read in by way of creation.
He must not read out except to avoid patent nonsense or internal
contradiction.
Judges must restrain themselves to maintain that dignity that the public at large
has in them. As the distinguished French author Alexis de Toquevulle describes
the power wielded by judges is the power of public opinion. 63 Judicial self
restraint turning into judicial activism leading to judicial intervention and to
judicial legislation would hamper the faith the public repose in the esteemed
judiciary.
Judiciary Restricting its Power
But there are instances when the Supreme Court has restricted its powers on its
own and said that the power of the court can not extend to judicial legislation. It
has rejected the contention of parties which have contended in the court to
perform legislative functions.
In the case of Akhil Bharat Gosewa Sangh v State of A.P. and Ors64 the court
said that declaring Section 5 of the 1964 Act (Cattle Preservation Act. 1964) as
unconstitutional would be directing the State Government, to impose a total ban
on slaughter of bovine cattle, as requested by the appellants and this would lead
to judicial legislation and would encroach upon the powers of the Legislature.

63
64

M.V. PYLEE, CONSTITUTIONA L GOVERNM ENT IN INDIA 351 (2004)
(2006) 4 SCC 162
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So the court curtailed its powers and did not infringe upon the power of
legislature by the doctrine of self restraint.
In Southern Technologies Ltd v Joint Commissioner of Income Tax,
Coimbatore65 the court restricted its power and mentioned that the court should
not exceed its powers to make a law and should restrain itself from judicial
legislation.
In P. Ramachandra Rao v State of Karnataka 66 related to the question whether
the courts can lay down any limitation period which would bar the prosecution
where the trial of an accused has not commenced for a long period of time; the
Supreme Court said that such an act would amount to judicial legislation, and
would be an activity beyond the powers conferred on the judiciary by the
constitution. The Supreme Court has laid down that reading certain words in a
statute which are not there would be a kind of judicial legislation. 67 Moreover
not reading certain words which are present in the statue would also amount to
judicial legislation.68
In Vishnu Dutt Sharma v. Manju Sharma 69 a two judge bench of the Supreme
Court refused to a grant a decree for divorce on the ground of irretrievable
breakdown of marriage, holding that it would be amending the HMA, which
was the exclusive function of the Legislature. This two judge bench
surprisingly did not find itself bound by the decision of Naveen Kohli case 70 ,
decided by a three judge bench.

65

(2010) 2 SCC 548
(2002) 4 SCC 578; AIR 2002 SC 1856; [2002] 3 SCR 68
67
Calcutta Guajarati Education Society v Calcutta Municipal Corporation AIR 2003 SC 4278
68
AIR 2007 SC 1984
69
(2009) 6 SCC 379 (Para 10) at pg 384
70
(2006) 4 SCC 558
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In the case of Case of Nikita Mehta (Dr. Nikhil D Datta) and Mr. X and Mr.
Y v Union of India71 the Supreme Court did not legislate on the issue of
increasing the weeks from 20 to 22 for the termination of pregnancy.
Judiciary to deliver justice by progressive interpretation
The Supreme Court is the final protector and the interpreter of the Constitution.
It can provide relief even without delving into and encroaching into the domain
of the legislature. In the case of Ritz Theatre v It‟s Workman72 the Supreme
Court laid down that ‗where the Management relied upon the domestic enquiry
in defending its action, it would be the duty of the Tribunal to first consider the
validity of the domestic enquiry and only when it came to the conclusion that
the enquiry was improper or invalid, it would itself go into the merits of the
case and call upon the parties to lead evidence.‘
The Supreme Court said that it would rely in deciding the dispute on the
materials on record only when it is proved that the enquiry done by the
management in removing the employee was valid and justified. If the
termination was itself not valid then the court would delve into the merits of the
case.
Then by the 1971 amendment section 11-A of the 1947 Act was amended and
the new provision provided that adjudicating authority shall rely only on the
materials on record.73

71

It was contended by the petitioner that the Court should increase the no of weeks against the
law provided in the statute.
72
AIR 1963 SC 295
73
POWERS OF LABOUR COURTS, TRIBUNALS AND NATIONAL TRIBUNA LS TO
GIVE APPROPRIATE RELIEF IN CASE OF DISCHARGE OR DISMISSAL OF
WORKMEN. –
Where an industrial dispute relating to the discharge or dismissal of a workman has been
referred to a Labour Court, Tribunal or National Tribunal for adjudication and; in the co urse of
the adjudication proceedings, the Labour Court, Tribunal or National Tribunal, as the case may
be, is satisfied that the order of discharge or dismissal was not justified, it may, by its award, set
aside the order of discharge or dismissal and direct reinstatement of the workman on such terms
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After the amendment in Neeta Kaplish v Presiding Officer, Labour Court 74
involved the interpretation of section 11-A of the Industrial Disputes Act, 1947.
The courts on the facts of the case again did not take into account the materials
on record and admitted fresh evidence. This may seem to be against the settled
law of the amended section. But this was not the case. The Supreme interpreted
the amended section to mean that if the inquiry conducted by the management
was ultravires and improper the evidence on record via that inquiry is no
evidence at all and since there was no evidence with the court; Para 2 of section
11-A had no application. Due to absence of evidence the Supreme Court was
free to admit new evidence. The conclusion comes out to be that improper
evidence was equated to no evidence by the court.
The court said that- ‗the record pertaining to the domestic enquiry would not
constitute "fresh evidence" as those proceedings have already been found by the
Labour Court to be defective. Such record would also not constitute "material
on record", as contended by the counsel for the respondent, within the meaning
of Section 11-A as the enquiry proceedings, on being found to be bad, have to
be ignored altogether.
The proceedings of the domestic enquiry could be, and, were, in fact, relied
upon by the Management for the limited purpose of showing at the preliminary
stage that the action taken against the appellant was just and proper and that full
opportunity of hearing was given to her in consonance with the principles of
natural justice. This contention has not been accepted by the Labour Court and
the enquiry has been held to be bad. In view of the nature of objections raised
and conditions, if any, as it thinks fit, or give such other relief to the workman including the
award of any lesser punishment in lieu of discharge or dismissal as the circumstances of the
case may require :
Provided that in any proceeding under this section the Labour Court, Tribunal or National
Tribunal, as the case may be, shall rely only on the materials on record and shall not take any
fresh evidence in relation to the matter.
74
AIR 1999 SC 698
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by the appellant, the record of enquiry held by the Management ceased to be
"material on record" within the meaning of Section 11A of the Act and the only
course open to the Management was to justify its action by leading fresh
evidence as required by the Labour Court. If such evidence has not been led, the
Management has to suffer the consequences.75
From the case it is clear that the court did not go against the settled law made
by the legislature. It did not legislate a new law. It only progressively
interpreted the law to provide appropriate remedy. This is the precise role that
the judiciary has to perform.
Conclusion
Erosion of the Doctrine and disastrous consequences
In the case of Jinia Keotin v K.S. Manjhi 76 the Supreme Court observed that‗The Court cannot legislate….under the grab of interpretation…. ..Hence there
should be judicial restraint in this connection, and the temptation to do judicial
legislation should be eschewed by the Courts. In fact, judicial legislation is an
oxymoron.77
Similarly in Grundy v. Pinniger78 Lord Granworth said that ‗…..the basic
principle in a democracy that it is not for the Judge to legislate as that is the task
of the elected representatives of the people.‘ The function of the Court is only
to expound the law and not to legislate.79 The Court should not seek to amend
the law in the garb of interpretation.80

75

Id Para 28.
[2002] SUPP 5 SCR 689
77
MANU/SC/0249/2011 (Decided On: 16.03.2011). The ratio of the case was that when there
is a conflict between law and equity, it is the law which is to prevail. Equity can only
supplement the law when there is a gap in it, but it cannot supplant the law.
78
(1852) 1 LJ Ch 405.
79
District Mining Officer v. Tata Iron and Steel Company 2002 (7) SCC 358.
80
Government of Andhra Pradesh v. Road Rollers Owners Welfare Association 2004(6) SCC
210.
76
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Now what is recommended by the author is that the doctrine of self restraint as
a measure adopted to restrain the judiciary from acting beyond its powers. Now
the rational conclusion that can be reached after the analysis of the doctrine is
that the judiciary has itself framed a doctrine to restrain itself. This is nothing
but the violation of the principles of natural justice as the judiciary is being the
judge in its own case.
Even if we assume that the judiciary is framing restrictions for it there is no
pledge that the doctrine would be strictly adhered to. There is no mechanism by
which the doctrine can be implemented; or it can be ascertained that the judicial
decisions are strictly following or adhering to the doctrine.
Moreover in a case the judge elaborates on a doctrine and calls for others to
follow the principle of self restraint and on the very next day another judge
violates that principle and encroaches upon the domain which is reserved for
the other wing of the government. There is no remedy to such a later decision
and it is as much binding on the parties as the decision where the need for self
restraint was upheld. Moreover it‘s only the views of the experts in the legal
field and other legal works which highlight the encroaching attitude of the
judiciary but the effectiveness of the decision is in no way affected by that
scholarly opinion.81
Doctrine of Judicial Compulsion: An alternative
This is what the author hopes would be the work of the judiciary. Is has to
restrain itself only to interpretation. There needs to be a peculiarity maintained
between judicial interpretation and judicial intervention i.e. in other wings
implying judicial legislation. The golden balance of the separation of power has
to be maintained.
81

Like the view expressed by Professor S.P. Sathe, Judicial Activism in India - Transgressing
Borders and Enforcing Limits, touches the topic "Directions: A new Form of Judicial
Legislation. (2002).
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The judiciary does not legislate but only interprets the law, can be adjudged
from the

fact that when the judiciary interprets a provision of law the

interpretation relates to the date of the law and is not prospective from the date
of the judgment82 as the judges cannot legislate a new law but only interpret
it.83
The old test of judicial restraint as pointed out in so many of the judicial
pronouncements have been eroded. The author suggests that a new doctrine i.e.
the doctrine of judicial compulsion 84 must replace the old doctrine. The
content of the new doctrine would be the same as the old one; but the new color
of nomenclature would make it more binding and effective. It must be the
imperative duty of the judiciary to strictly adhere to the doctrine. The judiciary
should be compelled not to encroach into the domain of the other two wings.

82

See Lily Thomas v Union of India AIR 2000 SC 1650
PROF. M.P. JAIN, INDIAN CONSTITUTIONA L LAW (2009)
84
The term has been used by Justice Khanna in ADM Jabalpur v Shivakant Shukla AIR 1976
SC 1207
83
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Pharmaceutical Counterfeits: International Health Concern
Tenzin Jangchup Khampa*
Global health threat through counterfeit drugs along with adulterated or
falsely labeled i.e. misbranded, fake, substandard medicine is in rise. These
fake, diluted, repacked and misbranded drugs are not just hampering but also
spoiling individuals‘ health. More often, it is found that these counterfeit drugs
are made in such ability that its production is near-perfect fakes. Which is
impossible to identify apart hard to analyse until shown to a well-trained
experts.1 Besides, the World Health Organisation (WHO) defines counterfeit
drugs as those drugs that are deliberately as well as fraudulently mislabeled
through its identity, composition and/or source. This definition of WHO is not
just restricted as totality. But the meaning of counterfeit drug also embrace in
itself those drugs that can be mislabeled or repacked with falsification of source
and manufacturers name or contain such elements/substance called as drug that
is counterfeit. Such production of substandard drug is considered as counterfeit
drug which is reasonably manufactured for unlawful profit.
Observing the threat of counterfeit products as a world problem and
admitting its prime markets in Brazil, China, India, Latin America, Nigeria,
Mexico, Russia and Southeast Asia.2 Moreover, ring of organised crime groups
functioning in counterfeit production of drugs are so called as Chinese triads,
Colombian drug cartels, Mexican gangs, Russian mafia, and even terrorist
groups such as Hezbollah, IRA and ETA. 3 International trade has also been

*

Ph.D Research Scholar, CILS, JNU, N. Delhi
See, Stearn, Douglas W. (2004), “Deterring the Importation of Counterfeit Pharmaceutical
Products,” Food & Drug Law Journal, 59, pp.550.
2
See, ICE Fact Sheet, (2006), “ICE Efforts to Combat Counterfeit Pharmaceuticals”, U.S.
Immigration and Customs Enforcement (ICE), July 11, 2006.
3
Also See, Satchwell, Graham (2004), ―Sick Business: Counterfeit Medicines and Organised
Crime‖ London: Stockholm Network, pp. 60. Yankus, Wyatt., (2006), ―Counterfeit Drugs:
1
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hammering with 5-7% exploitation and $512 billion global sales of drugs every
year. To prevent counterfeit drug production and selling all international
community of pharmaceutical and healthcare industry should join forces
through domestic agencies and foreign governments. So that injury from
counterfeit crime can be controlled and restricted to its fullest level. 4 Many a
time drug shortage can also be one of the medium for introducing counterfeit
drugs for economical benefits by corrupted individuals. Thus to track criminal
offence cooperation from government and

agencies becomes important.

Besides, the investigators should not be hesitant in accusing lead suppliers for
protecting the consumers of counterfeit drugs. Studies reveal that, during
inquiry it is the manufacturing drug company‘s name that is questioned and it is
prior duty of the company to answer about its delivery. Whether, such
manufactured goods are counterfeit or has no proper location. Since there are
various ways of letting counterfeit drugs enter the supply chain as: direct
contact consumers by street supplies; infiltrating within wholesale drug market;
during re-importation of drugs as well as during sales through internet/online. 5
To keep vigilance on counterfeit production, it becomes important for every
local as well as international level government, industries along with public and
private health/pharmaceutical resources to work together. So that counterfeit
drugs can be stopped from entering into the market supply. In this regard WHO
has come up with suggestions for individual national strategy during combating
counterfeiting drugs and these specific measures are:

Coming to a Pharmacy Near You‖, (Condensed Version), American Council on Science and
Health, New York, [Online: web] Accessed on 26 November 2015, pp.1-3; Available at:
www.acsh.org/wp-content/uploads/2012/04/20060825_ CDrugW_condensed.pdf.
4
See, Nelson, Maria., Vizurraga, Michelle., and Chang, David., (2006), “Counterfeit
Pharmaceuticals: A Worldwide Problem”, The Trademark Reporter, 96 (5): 1068-1100,
pp.1068,1069.
5
See, Ibid.
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―a) Strengthening the political determination within individual countries to
deal with counterfeit medicines while alerting them to the seriousness of the
threat of counterfeit drugs; b) The creation of appropriate legislation to secure
drugs in distribution channels, to increase requirements for the renewal of
licenses, and for the screening of drugs at the port of entry; c) The
establishment of national drug regulatory authorities with effective
independent enforcement powers; d) Increase the enforcement of existing drug
control laws; e) Creating partnerships between pharmaceutical manufacturers
and governmental authorities in order to foster cooperation and
communication; and f) Increasing patient awareness and education regarding
counterfeit drugs‖.6

Since,

communication

and

corporation

within pharmaceutical and

government authorities help in screening drugs distribution channels from
import and export of counterfeiting drugs to countries and within country.
Understanding need for security of consumer‘s health through counterfeiting
drug threat, it becomes important to provide proper knowledge on seriousness
of consumption to such harmful product. Besides, laws amendment or review
on formation for appropriate legislation during renewal of drug distribution,
licensing as well as carrying out investigation throughout delivery and supply
channels has to be made. So that prevention, control and surveillance on entry
of counterfeit drugs in market through government channels, manufacturers of
pharmaceutical industries can be conducted. In fact, tie ups directly made with
government agencies and proper government licensed companies/websites for
authentic drugs selling can help reducing entry of counterfeiting drugs in
market. Else awareness through education and camps can be the best medium to
acknowledge people about harm and deadly affects. 7
Marketing observation establish that, free-trade zones embrace problem
in counterfeit drugs. Since, large number of drugs exported through free-trade
6

See, Bunker, Amy M. (2007), “DeadlyDose: Counterfeit Pharmaceuticals, Intellectual Property
and Human Health”, Journal of the Patent & Trademark Office Society, Arling, VA. 89, pp.512 513.
7
See, Ibid.
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zones, often indicate lax or absence of governmental control in such routes.
Counterfeit medicines are widespread and embedded more in developing
countries. Lack of export controls makes it easier for counterfeiters to distribute
their products easily and without difficulty. These countries may, for instance,
lack appropriate legislation against intellectual property theft or lack desire or
wherewithal

to

enforce

the

rights

of financially

sound

pharmaceutical

companies. Unlike developed countries, few developing countries have enacted
special national legislation on counterfeit drugs. 8 In Indian market disclosure
for fake drugs such as Crocin, Voveran, Betadine, injections of Calcium and
Syrup like Cosavil has been made. As well as, the paper titled ―Fake and
Counterfeit Drugs in India-Booming Biz‖ an industrial body of ASSOCHAM
has revealed that:
―near about 25% of Indian drugs are fake, counterfeit or substandard and the
fake medicines constitute nearly one third of all drugs sold in the capital Delhi,
NCR i.e in regions of Faridabad, Gurgaon and Noida of India‖. 9

The Center Drugs Standards Control Organisation (CDSCO) accuses
international ―vested interest‖ of labeling counterfeit drugs as India made.
Since, counterfeit trademark signs of Indian labeling is damaging reputation of
Indian pharmaceutical industry. Based on this critical situation CDSCO has
launched a scheme to reward people who report about fake drugs. 10 A reward
for informing about counterfeit drug in India by CDSCO is:
8

See, Nelson, Maria., Vizurraga, Michelle., and Chang, David., (2006), “Counterfeit
Pharmaceuticals: A Worldwide Problem”, The Trademark Reporter, 96 (5), pp.1070-1071.
9
See, Singh Jyotsna., (2014), ―Fake Drugs Constitute 25% of Domestic M edicines Market in
India: ASSOCHAM‖, Down to Earth: Subscribe to Common Sense; Available at:
www.downtoearth.org.in/news/fake-drugs-constitute-25-of-domestic-medicines-market-inindia-assocham-45393.
10
See, MacDonald. Gareth. (2014), “India’s CDSCO to Pay People Who Report Fake Drugs”, InPharm, Technologist.com, pp.1; Available at:
www.inpharmatechnologist.com/RegulatorySafety/IndiasCDSCO topaypeoplewhoreportfakedr
ugs.
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―20% of the total value of any drugs seized as a result of information-up to a
maximum of INR2.5m ($4154) is on offer to members of the public; while
government officials and CDSCO offers who report fakes could earn up to
INR3m during their careers. The scheme aims to make sure that informants do
not ―turn hostile‖ during any resulting trials by providing 25% of the reward
upfront, 25% when they give evidence in court and the remainder if the
accused is found guilty‖. 11

Monitoring counterfeiting pharmaceutical drug products in market of
developing countries, many scholars have articulated their fear for poor
research materials that‘s been provided for examining consumers purchasing
counterfeit products. Evidence from past, reveal that about 70% of the drugs
were fake in Nigeria and about 300 villagers died in 1987. Exposure of this
incident highlighted, when it was found that the vaccine for meningitis was
found having salt water. Moreover, studies in Philippines revealed about 8% of
drugs sold by the retailers were fake drugs. Such counterfeit drugs ranged from
anti-inflammatory

medicines,

drugs

for

cardiovascular

problems

and

communicable disease (CD). In similar ways, more than one-third of deficient
element has been found in anti-malaria drugs compound sold in Burma,
Cambodia, Laos, Thailand, and Vietnam. Likewise, due to counterfeit of
medicines around 192,000 patients died in China during 2001 when Chinese
authority investigated for counterfeit medicines. As well as, found 480,000
counterfeit drugs incidents. Due to which about 1,300 factories were closed
down.12
The counterfeiting drugs form two basic implications resulting as: i)
hazard towards human health; and ii) loss of profits by the rightful patent
holder. These two basic implications raise question and concern arising from

11

See, Ibid.
See, Bird. Robert. C., (2007-2008) “Counterfeit Drugs: A Global Consumer Perspective”,
Wake Forest Intellectual Property Law Journal, 8 (3), pp. 398-390.
12
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flooded markets with counterfeit products that withholds profit from the legal
patent holder. While it creates issue of liability for consumption and its side
effects decreasing brand credibility.13 To control counterfeiting drugs, labeling
of product along with trademark, specific bar code, sealing and packing
becomes important during marketing of authentic drugs and its supply by drug
manufacturer. Therefore, sometimes counterfeit drugs may hold back new
discoveries and drug production by assuming threat of benefits and profit
recovery for manufacturers of pharmaceutical companies. This can be a setback
for health industry and new developments from marketing new pharmaceutical
drug expansion. Besides, lack of novelty may limit production and hold
inventions as well as create delay for new preventing and treating inventions
and scientific technologies.14 Limit in new inventions withholds treatments for
diseases and injury dealing process, due to which many people throughout the
world may suffer and die without curative drugs. In addition, since 1990‘s
progress in health threat, societal burden, and profit loss resulting from
counterfeit products are visible worldwide. The counterfeit medicines not just
creates threat towards sick or injured people but even healthy individuals
particularly, the very young and the very old once can be victim of such drugs.
Counterfeiting of medicines is an international health concern and threat to
health

industry.

Regulatory

and

enforcement authorities should

regularly

inspect verify and confirm during every entry of drugs into market as well as
use technological surveillance or security measures. With intention of vigilant
monitoring and control of counterfeiting drugs in legitimate markets can control

13

See, Bunker, Amy M. (2007), “DeadlyDose: Counterfeit Pharmaceuticals, Intellectual
Property and Human Health”, Journal of the Patent & Trademark Office Society, Arling, VA. 89,
pp. 494, 514.
14
See, Ibid.
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counterfeit products.15 In 2003 observing drug products requirement the U.S.
Congress expanded the Prescription Drug Marketing Act of 1987 by creating a
―drug pedigree‖ so that risk can be estimated. Under this provision, transaction
document of sold product is mandatory. This arrangement may help in tracking
the manufacturing source and its supply chain. Although, in implementing this
Act there was a certain delay till December 2006 in the U.S FDA regulatory
provisions so that pharmaceutical industry can adopt electronic technologies for
tracking drugs.16
Recent infiltration of counterfeit drugs is blooming through supply
chain of internet, since these days electronic business is in great demand, due to
its low or discounted price strategies with time and resource saving of purchase
and door to door services. In order to avail discounted products with timesaving
facility individuals forget to distinguish authentic and fake products. Revelation
on this kind of consumers benefiting electronic marketing exposure was
accounted by the National Association of Boards of Pharmacy of Canada
(NABPC).17 The NABPC found about 97% of the internet pharmacies do not
comply with the Federal and State law. The electronic business market
according to a report survey of 2007 estimates that sales of internet pharmacy
use to be $4 billion rose to a big profit business of $11 billion in 2009. 18 Such a
magnetising business can create complication and disaster for a poor and sick
individual turning him/her bankrupt due to side effects or permanently disable.
Since these medicines will not cure, but make them vulnerable from disease,
15

See, Ibid.
See, Ibid.
17
Also see, National Association of Boards of Pharmacy, (2013) “Internet Drug Outlet
Identification Program: progress Report for State and Federal Regulators”; Available at:
www.awarerx.s3.amazonaws.com/system/redactor_assets/documents/179/NABP_Internet_D
rug_Outlet_Report_Apr2013.pdf.
18
Also See, Mark Monitor. (2009), “MarkMonitor Finds Online Drug Brand Abuse is Growing”;
Available at: www.markmonitor.com/pr essreleases /2009/pr090928-bji.php.
16

Legal Mirror

238

Volume 2 | Issue 1 | ISSN-2349-8463

infection or virus of their suffering. It has also come in exposure that previously
the internet source only sold lifestyle drugs like Sildenafil, i.e a Viagra, which
people hesitate to purchase personally. But, observing profiting stakes in
classified drugs consumption, now internet market has expanded its supplies
towards

therapeutic

medicines

that

are

in

demand

like

cancer

and

cardiovascular drugs or insulin, etc. The U.S FDA is also helpless to prevent
and protect its people from the counterfeit medicines due to unidentified
running pharmacies business electronic. U.S FDA helpless condition came
during 2005 study, when it was found that only 214 online pharmacies were
registered from 11,000 electronic pharmaceutical operating sites. 19 During
surveillance those medicines that are not used in Canada do not come under the
legal preview of scrutiny. Observing such prejudice nature for consumption
scrutiny creates Canadian internet as primary source for counterfeiting drugs in
U.S. Though, the U.S FDA Act 21, USC Sec 333 (a) (2) of 2010, penalises drug
counterfeiting with a maximum of $10,000 or 3 years in prison, or both.
However this Act has not been updated since 1938. But creates difficulty in
controlling and preventing its consumers from counterfeiting drug markets
either electronic or pharmaceutical shops. Moreover, to educate consumers
about the dangers of purchasing prescription drugs online, the FDA has
launched a campaign entitled ―BeSafeRx: Know Your Online Pharmacy.‖20 But
this health awareness and education cannot be successful until other nations
join together as one goal of eradicate counterfeiting drugs from market

19

For details see, Pociask, Steve., and Fuhr. Joseph P., (2013), “Internet Drugs Can Kill”,
Huffington Post; Available at: www.huffingtonpost.com/steve-pociask/internet-drugs-cankill_b_4181418.html.
20
See, U.S Food and Drug Administration. “BeSafeRx: Know Your Online Pharmacy”; Available
at:
www.fda.gov/drugs/resourcesforyou/consumers/buyingusingmedicinesafely/buyingmedicines
overtheinternet/besaferxknowyouronlinepharmacy/default.htm.
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supplies. So, observing the counterfeiting of drugs made through online trading
and illegal drugs selling in June 2013, the U.S FDA team up for a global action
among 100 other countries for an operation Pangea VI. This operation
eliminated 1677 websites selling illegal prescribed drugs along with seizure of
$41 million worth counterfeit medicines.21 The online purchasing of medicines,
however may be time and resource saving but can be dangerous in electronic
contracting deal. Besides, reminds of the old Latin phrase ―caveat emptor‖ i.e
let the purchaser beware. So in order to control counterfeit drugs all the
stakeholders involved should participate equally to eradicate illegal trade of
such dangerous medicines.22 The 1973 Hague Convention on the Law
Applicable to Products Liability in its article 3 (1) to (4) states that:
―the liability of product will fall on: 1) manufacturers of a finished product or
of a component part; (2) producers of a natural product; (3) suppliers of a
product; (4) other persons, like the physicians and drug prescribers, including
repairers and warehousemen, in the commercial chain of preparation or
distribution of a product. At last, it shall also apply to the liability of the agents
or employees like the nurses, doctors/distributers of the drug persons for
specified reasons above‖. 23

Defining the liability direction of drug product may fall on suppliers,
manufacturers, prescribing physicians and suppliers of the product along with
the agent and nurses involved in its distribution and commercial chain. To
understand the requirement in support of monitoring, alertness and surveillance
of counterfeiting drug products for the international community. All public and
21

See, U.S Food and Drug Administration, (2013), “FDA Takes Action to Protect Consumers
from Dangerous Medicines Sold by Illegal Online Pharmacies: International Operation Pangea
VI Combats Online Sale and Distribution of Unapproved Prescription Medicines”, Press
release; Available at: www.fda.gov/ICECI/CriminalInvestigations/ucm358837.htm.
22

See, Blackstone. Ervin A., Fuhr. Joseph P., and Pociask, Steve., (2014) “The Health and
Economic Effects of Counterfeit Drugs”, American Health & Drug Benefits, Business. Review
Article 7 (4), pp.216, 217, 219, 220 and 222.
23
Also See, the Articles 3 (1) to (4) of the 1973 Hague Convention on the Law Applicable to
Products Liability.

Legal Mirror

240

Volume 2 | Issue 1 | ISSN-2349-8463

private stakeholders along with government and state authorities should come
and work together for strategies against eliminating and eradicating threat of
counterfeiting

drugs.

Hope

of

ray

and

progress

in

struggle

against

counterfeiting drugs was observed during the Declaration of Rome. During
Rome Declaration, the international community considered WHO task force to
work and fight against counterfeiting drugs and take fake drugs as global health
threat and ―serious criminal offense‖.24
But, such observation can only be possible when increase for security
features like developing of electronic track-and-trace facility is set up in each
monitoring area. Regulation and inspecting authorities should be vigilant in
every moment of the supply chain of drug products. Increase scrutiny for
secondary wholesale market during production and supply demand process for
authentication of tracking and tracing drug production supply chain. The online
consumers should take in account of all the government registered and
authorised sites. Besides, there may fall in danger and risk from purchase of
counterfeiting drugs without proper verification of the drug products from the
supplier.25 If these measures are followed without fail, control in adulterated or
look alike drugs can be possible. This method can help in eradicating and
stopping counterfeiting drug products to enter in market supply.

24

WHO, (2006), ―The Declaration of Rome, World Health Organisation (WHO), International
Conference on Combating Counterfeit Medicines‖, February 18, 2006, Rome, Italy.
25
See, Yankus, Wyatt., (2006), ―Counterfeit Drugs: Coming to a Pharmacy Near You‖,
(Condensed Version), American Council on Science and Health, New York, pp.1-14; Available
at: www.acsh.org/wp-content/uploads/2012/04/20060825_ CDrugW_condensed.pdf.
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Industries V. Republic of India
Dipankar Madaan*
Abstract
Investment Arbitration in India is undergoing a sea of change as the bilateral
treaties entered into have broad ambiguous provisions which enable the
foreign national to bend and mould the provisions according to their whims
and fancy. If the government does not intervene in the mechanism of
investment arbitration in India at the earliest, the country will face a major
economic and commercial setback. The significance of this would be the in
depth analysis of Investment Arbitration and deduction made by the author
upon extensive perusal of the judgment itself and comments of the author
upon the ratio and obiter of the case as the author would reproduce various
extracts of the judgment and bring out the thought process of the judiciary
whilst changing the law in entirety. Thus giving a practical presentation of the
changing scenario of BITs and Investment Arbitration in International
Commercial Arbitration. The utility would be that the readers will be updated
with the current change in scenario post the first BIT award passed by the
Apex Court against India. There will be a major turn of events owing to the
White Industries case which will be very aptly discussed. The readers will also
be exposed to its implications and limitations.
The objective behind this study is to understand how judgments pertaining to
*Student, The Law School, Jammu University.
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Introduction
The objective behind this study is to understand how judgments pertaining to
investment arbitration are to be implemented in the real life litigation and court
practice. It is now established that the White Industries case has far reaching
consequences which would completely alter the scene of international
arbitration in India. Therefore, an award in White industries also serves as a
reminder of the need for smoothening out the creases in Indian arbitration law.
The judgment has to be analyzed academically as well as from the practitioner‘s
point of view. It is amusing to note that these points of view are far apart. The
merits which an academician sees in the case are demerits for a legal
practitioner. These anomalies have to be resolved.
The judgment has to be analyzed academically as well as from the practitioner‘s
point of view. It is amusing to note that these points of view are far apart. The
merits which an academician sees in the case are demerits for a legal
practitioner. These anomalies have to be resolved.
Even though the judgment is not immune from criticism however it‘s a huge
positive step taken in improving the laws relating to Bilateral Treaties in
international arbitration in India as the unanticipated result has cautioned India
to think twice before entering into any such treaty with vague clauses again.
The judgment covers various aspects of an international arbitration like the
treaty signed, the clauses to be complied with (MFN Clause in this case), the
enforcement of award in the other country, and issues like definition of
investment and expropriation have been discussed at length. Overall the
positives of the judgment outweigh its negatives and therefore one may very
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well conclude that the Supreme Court is accelerating in the right direction and
interpreting the law in its true form as well as the spirit.
Facts Of The Case
In 1989, White Industries, an Australian mining company, entered into a longterm contract with Coal India Limited (Coal India), a State-owned Indian
company, for the supply of equipment to and the development of a coal mine
near Piparwar in India‘s north-eastern state of Bihar (the Mining Contract).
Disputes relating to bonus and penalty payments as well as to the quality of the
extracted coal arose between Coal India and White Industries, prompting the
latter to commence arbitral proceedings under the ICC Arbitration Rules in
1999. In a majority decision, the ICC tribunal awarded a USD 4.08 million (US
Dollar Four Decimal Zero Eight Million) to White Industries in May 2002 (the
―ICC Award‖).
In September 2002, Coal India applied to the Calcutta High Court to set aside
the ICC Award under the Indian Arbitration and Conciliation Act, (US Dollar
Four

Decimal Zero

Eight Million) (the set-aside proceedings).

Nearly

simultaneously, White Industries applied to the High Court of New Delhi to
enforce the ICC Award in India (the enforcement proceedings). Both
proceedings experienced significant delays. The enforcement proceedings were
eventually stayed pending a decision in the set-aside proceedings. White
Industries appealed to the Supreme Court; in the meantime, (in 2006) the High
Court of New Delhi stayed the enforcement proceedings. For about ten years
White Industries could not get any relief.
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After years of fruitless attempts to enforce the ICC Award in the Indian courts,
White Industries commenced arbitration proceedings against India in 2010
under

the

India-Australia

BIT

dated

February

29,

1999

(the ―BIT

Arbitration‖), claiming that the inordinate delay resulted in a breach of the
provisions

on

fair

and

equitable

treatment

(―FET‖),

expropriation,

the ―effective means‖ standard incorporated by the MFN clause and free
transfer of funds under the treaty. That gives rights to Australian or Indian
investors in each other‘s country, and where those rights are infringed, the
investor can begin arbitration proceedings against the Government of the other
contracting State directly. Article 12 of the said Treaty, inter alia, provides for
reference of a dispute to an ad hoc tribunal in accordance with the UNCITRAL
Arbitration Rules, 1976, with certain modifications. White Industries has
reported claimed that the action of the Indian courts and of Coal India
Contentions of the parties
Contentions of White Industries
That the inordinate delay of the enforcement of the foreign award has caused a
violation of fair and equitable treatment (FET), expropriation, MFN, fair and
equitable treatment (FET), expropriation, MFN and free transfer of funds of the
India-Australia BIT and transfer of funds of the India-Australia BIT.
Contentions of the Republic of India
That the present mining contract was nothing but a commercial contract
wherein the main BIT obligation was the supply of goods and services. Hence it
did not come within the four walls of investment and thus there has been no
violation as alleged by the appellants.
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Questions before the court


Whether the commercial contract between India and Australia was an
investment under Article 1 of the Indian-Australian BIT?



Whether Indian Government committed a violation of expropriation,
MFN, fair and equitable treatment (FET), expropriation, MFN and free
transfer of funds of the India-Australia BIT and transfer of funds of the
India-Australia BIT?

Crux of the judgment


The tribunal held the Indian Government liable for violating the
effective means standard according to which effective means of
asserting claims and enforcing rights to the investing country have to be
provided by the host country. Since the Most Favored Nation clause
wasn‘t expressly mentioned the tribunal decided that effective means
standard is less demanding and can be squarely applied to the present
facts in hand and the justice can be delivered. The tribunal noted that the
effective means standard means that the system of law in which the
redressal is sought is working objectively and matching the international
standards and that the system works properly and effectively at the time
when the dispute arises or any redressal is sought. The system should
function without any loop holes. Thus the contention of the respondent
in the present case that since the Indian legal system is well known for
its delayed justice provision hence there was no ineffective mechanism
when White Industries sought enforcement of award. It was a usual
manner in which legal system functions in India and White Industries
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should have had information about the same and should not be creating
such a hue and cry for the same was outright rejected.


Thus the tribunal had no second doubts about holding that the effective
means provision has not been properly considered by the court but the
tribunal dismissed other contentions of the respondents like FET
violation wherein the contentions of the appellants were that the
principle of legitimate expectation had been violated by the Indian
courts as they expected the ICC award to be immediately enforced and
the application of the Coal India to set aside the award would be
dismissed immediately but for over nine years they were just hanging
and waiting for justice which was least expected under such a bilateral
treaty .However, the tribunal held that such legitimate expectations
would only have arisen out of a specific, ―unambiguous affirmation to
the effect by India,‖



[1]

which was not the case.

The other issue raised by the appellants were that their investments were
being expropriated by the Indian Government if the same is not set aside
but the tribunal ruled otherwise stating that that the primary constituents
to an expropriation would be the devaluation or loss to the value of the
property to deteriorate or the rights be substantially effected since none
of the pre requisites are met with and the investment in no way is
affected hence since the award has not actually been disposed of hence
no expropriation happened till date.



Thus the only violation ruled against the White industries was of that of
the effective means standard due to delay in enforcing the award.



Analysis and comments of the author on the implications of judgment
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1. Important issue which this judgment highlights is that the tribunal
dismissed the grounds of expropriation as the matter i.e. Coal India‘s
application wasn‘t decided upon yet and the ICC award was not set
aside even after 9 years and thus held that since the contractual rights
and the value of the contract money has not been affected yet hence
there is no expropriation clearly hinting that such an award would
amount to be an investment and thus the judiciary should be careful
while dealing with investment awards in future as they can have major
consequences.
2. The ruling has another important message for the higher judiciary that
has expansively interpreted the Arbitration and Conciliation Act of 1996
to set aside or not enforce ICA awards in India. While dismissing White
Industries‘ expropriation claim, the tribunal said that this claim is
unfounded because Indian courts are yet to dispose of Coal India‘s
application to set aside the foreign arbitral award and that the award has
not been ‗taken‘ or set aside. Thus, the tribunal clearly indicated that a
foreign arbitral award is an ‗investment‘ under the BIT and that the
setting aside of such valid foreign awards could constitute expropriation
under the BIT. This observation is vital in light of the debate in India
over the role of the judiciary in the enforcement of ICA awards.
3. Another observation which we need to keep in mind while entering into
future agreements and acting upon it is that the court held that unlike
what is the belief, not just tangible but also tangible properties can
amount to expropriation and since in the present case the machinery and
other such technical support was provided hence if the award was set
aside India would have been made liable for expropriation.
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4. This award is significant on two levels for investors in India. First, it
opens up another route for investors outside of the Indian courts. If
investors face many years' delay in enforcing arbitral awards, they may
pursue the Government of India directly. Of course, in order to do this
the investors would need to have access to a similar BIT as the
Australia-India BIT, or the Kuwait-India BIT. India is a party to over 80
BITs

with

Germany,

other
Italy,

countries,
Singapore,

including Australia,
Sweden

and

Belgium,

United

France,

Kingdom

comprehensive list of countries is available on the UNCTAD website

(a
[2]

Secondly, the award puts additional pressure on the Government of
India to reform the court system in order to make enforcement of
arbitration awards in India more effective. This coincides with the
landmark case of Bharat Aluminum -v- Kaiser of the Supreme Court of
India, where the practice of Indian courts of reviewing the merits of
foreign arbitration awards is coming under scrutiny. Together, these
cases may succeed where previous efforts to bring about change have
failed. For White Industries, of course, the BIT arbitration award may
prove to be something of a Pyrrhic victory.
In order to enforce the BIT award, it may have to go through the same
Indian court process that it has complained of – and that may involve
long delays. In addition, during the time in which White Industries has
pursued the BIT claim to a conclusion, its appeal of the Calcutta
judgment has reached the Supreme Court (it is being heard at the same
time as the Bharat Aluminum case). The Supreme Court judgment may
well be handed down before the BIT enforcement process gets
underway, meaning that, if White Industries wins in the Supreme Court,
the original ICC arbitration award may be enforced before the BIT
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award. In the end White Industries' success in the BIT claim may prove
to be more to the advantage of others than itself.
The Bhatia international

[3]

and Satyam computer

[4]

were two of the most

bitterly criticized judgments pertaining to Indian Arbitration law. They were
solely responsible for the delay and inability of White Industries to enforce the
ICC award. The Calcutta High court had set aside the foreign award following
the ratio laid down in the Satyam Computer case mainly. The critics of these
judgments have been fairly vindicated by the tribunal‘s award. The award is
more like a slap on the face of the judiciary for overstepping its line while
interpreting statutes more liberally than what is permitted. It will be interesting
to see how courts now interpret the statutes in future knowing that any verdict
hindering the enforcement of foreign award will attract grave consequence
under BIT‟s with harsher penalties.
The tribunal in the case concluded that the ICC Award was enforceable under
the laws of India, but it was silent on the breach. This means it was expected
from the judiciary that they would give an opinion on whether not upholding
the award resulted in breach of New York Convention.
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„Secularism‟ - Judicial interpretation
Deepika khari 1
Introduction
Secularism found its place in the preamble to our constitution in 1976, by virtue
of 42nd amendment to the constitution. However, the concept and spirit of
secularism was ingrained in us by our national leader. Gandhi ji regarded
secularism as ―sarva-dharma-samabhava‖ or equal regard for all religions.
According to pandit Nehru, a secular state ―does not obiviously mean a state,
where religion is discouraged. It means freedom of religion and conscience,
including freedom for those who have no religion, subject only to their not
interfering, with each other in the basic conception of our state‖
To Dr S.Radhakrishnan, secularism in the Indian context meant ―an equal status
for all religions‖ Equality and religious tolrence were regarded as essential
components of a secular state. Indian secularism is the direct result of
acceptance of democracy and principles of liberty and equality. The 42 nd
amendment, in effect , made explicit what was implicit in our constitution.
In the Indian contitutional jurisprudence, a secular state is ―neither anti god, nor
pro god; it treats alike the devout, the agnostic and the atheist. It eliminates god
from matters of state and ensures that no one shall be discriminated against on
the ground of religion‖.
Constitutional provisions
State‘s attitude towards all religions is secured by Article 25-28 which are grouped
together under the head ‗Right to freedom of Religion‘. The implications are that
1

L.L.M, University School of Law & Legal Studies, Guru Gobind Singh Indraprastha
University, Delhi.
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A. Every person is equally entitle to freedom of conscience and the right freely to
profess, practice and propagate religion subject to
(i)

Restrictions imposed by the state in the interest of public order, morality and
health and other provisions of part-3,

(ii)

Regulations made by the state relating to any economic, financial, political or
other secular activity which may be associated with religious practice, but do
not really appertain to the freedom of conscience,

(iii)

Measures for social welfare and reform or for throwing open of Hindu religious
institutions of a public character to all classes and sections of Hindus.
Subject to (i),(ii),(iii), a person shall have the right not only to entertain any
religious belief but also to practice the observances dictated by such belief and
to preach his own views to others.2
B.

Apart from freedom of the individual to profess, practice and propagate his
religion there is also the

right guaranteed to every religion, there is also the

right guaranteed to every religious group of denomination
(a) To establish and maintain institutions for religious and charitable purposes.
(b) To manage its own affairs in matters of religion.
(c) To own and acquire moveable and immovable property.
(d) To administer such property in accordance with law. 3
C. The state shall not compel any person to pay any taxes for the promotion or
maintenance of any particular religion or religious denomination.4
D. No religious instruction shall be provided in any educational institution wholly
maintained out of state funds but this shall not apply to an educational
institution which is administered by state but has been established under any

2

Article 25, constitution of India, 1950.
Article 26, constitution of India, 1950.
4
Article 27, constitution of India, 1950.
3
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endownment or trust which requires that religious instruction shall be imparted
in such institution.
Even though religious instruction be imparted

in educational institutions

recognised by or receiving aid from the state, no person attending such
institution shall be compelled to receive that religious instruction without the
consent of himself or of his guardian. Religious instruction is totally banned in
state owned educational institutions, in others it must not be imposed on the
people of other religious without their consent.5
So, Secularism as contemplated by the Constitution of India has the following
distinguishing

features:

(1) The state will not identify itself with nor be controlled by any religion;
(2) While the state guarantees to everyone the right to profess whatever religion
one chooses to follow, it will not accord any preferential treatment to any of
them.
(3) No discrimination will be shown by the state against any person on account
of

his

religion

or

faith.

(4) The right of every citizen, subject to any general condition, to enter any
offices under the state and religious tolerance form the heart and soul of
secularism as envisaged by the constitution. It secures the conditions of creating
a fraternity of the Indian people which assures both the dignity of the individual
and the unity of the nation.6
Judicial interpretation
In case of Venkataramana Devaru V. State of Mysore 7 Venkataramana
temple was belonging to the Gowda Saraswath Brahaman community. The
trustees of this denominational temple refused admission to Harijans on the
5

Article 28, constitution of India, 1950.
available at www.legalservicesindia.com, visited as on, 20.06.2016.
7
1958 AIR 255,1958 SCR 895.
6
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ground that the caste of the prospective worshipper was a relevant matter of
religion according to scriptural authority and that under Art.26(b) of the
constitution they had the right to manage their its own affairs in matters of
religion. In S.R. Bommai vs. UOI 8 ―It was held that Religious tolerance and
equal treatment of all religious group and protection of their life and property
and the places of their worship are an essential part of secularism enshrined in
our constitution. while the citizen of this country are free to profess, practice
and prorogate such religion, faith or belief as they choose, so for as the state is
concerned i.e. from the point of view of the state, the religion, faith or belief of
a person is immaterial to it, all are equal and all are entitled to be treated
equally.‖ Further the Court while emphasizing upon the significance of
Secularism declared it as the basic structure of the Constitution. The concept of
secularism was not expressly incorporated in the constitution at the stage of its
making. However its operation was visible in the fundamental rights and
directive principles. The concept of secularism, though not expressly stated in
the constitution, was, nevertheless deeply embedded in the constitutional
philosophy. The concepts of secularism are not static; it is elastic in
connotation. In this area, flexibility is most desirable as there cannot be any
fixed views in this concept for all time to come. The courts decide from time to
time the contours of the concepts of secularism and enforce it in practice
The commissioner, hindu Endownments, Madras Vs. Sri lakshmindra
thirtha swamiar of sri shirur mutt9 The interpretation of Articles 25 and 26
came up for the first time before SC in this case certain provisions of madras
hindu religious and charitable endownments act 1951 and actions taken
thereunder were alleged to have violated fundamental right of the Mathadhipati

8
9

1994 AIR, SC 1981.
(1954) SCK 1005 (7J-per BK Mukherjea,J).
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or head of shirur mutt founded by saint Madhawacharya in south kanara (now
in Karnataka). It was held that section 21 of impuned act was the voilative of
article 25. The head of shirur mutt and others were held good. It was observed
that article 26 contemplates not merely a religious denomination but also a
section thereof, the math or the spiritual fraternity represented by it can
legitimately come within the perview of this article. The question merely
relating to administration of properties belonging to a religious group of
institution are not matter of religion to which clause (b) of article 26 applies.
Religion is certainly a matter of faith with individuals or communities and it is
not necessarily theistic. These are well known religions in India like budhism
and Jainism which don‘t believe in god, what constitutes the essential part of a
religion is primarily to be ascertained with reference to the doctrines of that
religion itself. If the tenets of any religious sect of the hindus prescribe that
offering of food should be given to the idol at particular hours of the day that
periodical ceremonies should be performed in a certain way at certain periods
of the fear or that there should be daily recital of sacred texts of oblations to the
sacred fire, all these would be regarded as parts of religion and the mere fact
that they involve expenditure of money or employment of priests and servants
or the use of marketable commodities would not make them secular activities;
all of them are religions practices and should be regarded as matters of religion
with in the meaning of article 26 (b). Under article 26(d), it is the fundamental
right of a religious denomination or its representative to administer its
properties in accordance with law; and the law, therefore, must leave the right
of administration to the religious denomination itself subject to such restrictions
and regulations as it might choose to impose. A law which takes away the right
of administration from the hands of a religious denomination altogether and
vests it in any other authority would amount to a violation of right guaranteed
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under article 26 (d). In case of Durgah committee Vs. Syed hussain10
Challange was made to the durgah khwaja sahib act, 1955. Repelling the
challenge, it was observed that ―the protection must be confined to such
religious practices as are an essential and integral part of it and no other‖. In
case of Tilkayat shri govindlal ji maharaj ji Vs. State of Rajasthan11
validity of the rajasthan nathdwara temple act, 1949 was challenged.
Dismissing the appeal it was observed that ―in deciding the question as to
wheather a given religious practice is an integral part of the religion or not, the
test always would be wether it is regarded as such by the community following
the religion or not. The court may have to enquire whether the practice in
question is religious in character and if it is , whether it can be regarded as an
integral or essential part of the religion, and the findings of the court on such an
issue will always depend upon the evidence adduced before it as to the
conscience of the community and the tenets of the religion‖. In Rev stainislaus
Vs. State of madhaya Pradesh12 Petitioner challenged the MP Dharma
Swatantrya Adhiniyam, 1968 and the Orissa freedom of religion Act, 1968
(prohibits forcible conversion).Dismissing the petition it was observed that
―right to propagate one‘s religion does not amount to fundamental right to
convert any person to one‘s own religion. If a person purposely undertakes the
conversion of another person to his religion, as distinguished from his effort to
transmit, or spread the tenents of his religion, that would infriengement on the
freedom of conscience guaranteed to all citizens of the country alike‖. ―In other
words forcible conversion of a religion of a person to another is a voilative of
his fundamental rights.‖ In S.P Mittal
10
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12
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13
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SC 1402 (53).
SC 1637 (5J).
SC 908 (5J- per A.N Ray, CJ).
SC 1 (5J).

Vs. Union of India13 The question

Legal Mirror

256

Volume 2 | Issue 1 | ISSN-2349-8463

involved was whether the aurobindo society or auroville township constituted
religious denomination and the teachings of sri aurobindo represent religion.
Answering the question in negative, it was observed that‖neither the society nor
auroville constitute a religious denomination and

the teachings of shri

aurobindo only represented his philosophy and not religion‖. In Bijioe
Emmanuel Vs. State of kerela14 Children of a school in kerela stood up
respectfully when national anthem was sung but did not join singing because of
their conscientiously held religious faith (they were jehovah‘s witness and
singing is against tenets of their religious faith); they were expelled from
school. Holding that expulsion from school was violative of article 19(1)(a) and
25 (1) it was observed that ―the real test of a true democracy is the ability of
even an insignificant minority to

find

its identity under the country‘s

constitution and this had to be borne in mind while interpreting article 25
jehovah‘s witness cant be denied fundamental right under article 25 (1) on the
ground that it is only a religious denomination‖. In

Dr. M. Ismail Faruqui &

others Vs. Union of India & ors 15 the constitutional validity of the acquisition
of certain areas in ayodhya act 1983 came in question. It was held that
―religious places could be acquired by state unless the place has a particular
significance for that religion so as to form an essential or integral part thereof.
As Article 25 and 26 protects only those religious practice which forms an
essential and integral part of the religion‖. It was also held that it is clear from
the constitutional scheme that it guarantees equality in the matters of religion to
all individuals and groups irrespective of their faith emphasizing that there is no
religion of the state itself. The preamble of the constitution read in particular
with articles 25 to 28 emphasis this aspect and indicates that it is in this manner

14
15

AIR 1987 SC 748 (2J).
(1994)6 SCC 360 (5J).
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this concept of secularism embodied in the constitutional scheme as a creed
adopted by the Indian people has to be understood while examining the
constitutional

validity

of

any

legislation

on

the

touch

stone

of the

constitution. The concept of Secularism is one facet of the Right to Equality
Woven as the Central golden thread in the fabric depicting the pattern of the
scheme in our Constitution. Any steps inconsistent with these mandates are
Unconstitutional. The Court further Held that any state Government which
pursues unsecular policies or unsecular course of action acts contrary to
theConstitutional mandate and renders itself amenable to action under article
35616 .. Aruna Roy Vs. Union of India17 The question raised was whether
―study of religions can be introduced in the national curriculum of the
government educational institutions in India. It was held that imparting of
religious instructions ―may be prohibited in the state institutions but in the
multi-religions society as India is, where all religions aims at inculcating the
ethical and moral values & innate human virtues in human beings, study of
religions by students is not against the constitutional philosophy or any of its
provisions‖. ―secularism does not mean negative, approach to religious and the
moral values preached in them‖. Study of religions is permitted in schools.
Further, held that concept of secularism is not endangered if the basic tenets of
all religions all over the world are studied and learned. Value based education
will help the nation to fight against fanaticism, ill-will, violence, dishonesty and
corruption. These values can be inculcated if the basic tenets of all religions are
learned.

16
17

available at www.legalservicesindia.com, visited as on, 20.06.2016.
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The Hon‘ble Supreme court has held in lata Singh vs. state of U.P18 ,‖ that
caste barriers in societal interactions are anti – secular. Inter caste marriage
shall be promoted, protected and conserved by the state to promote greater
secular values. This is also a part of secularization process. The concept of
secularism is not merely a positive attitude of religion tolerance. It is also a
positive

concept

of

equal

treatment

of

all

religions.

As Article 25, 15(3), 29 reflect the state neutrality in the matters of religion.
These are the restrictive dimensions of secularism. Now the question for
consideration is that whether this state neutrality or such restricted role is
sufficient to fulfill the constitutional goal which is incumbent upon the state. To
answer this question the nature of Indian secularism has to be keenly observed.
The western secularism implies the state neutrality in the matters of religion
because they are having a uni religious society. So state neutrality is sufficient
and no further action is required on the part of the state to create religious
harmony.
In Indian context the state as a neutral entity in a matter of religion was never
an issue because all elements enshrined in the constitution are interwoven and
we have adopted our society with all its peculiar features thereby automatic
adoption of the multi religiosity also . It‘s a constitutional mandate upon the
state to bring a harmonization between various religions. So, Indian secularism
has to be seen in its own light as compared to the western secularism. in Indian
context mere state neutrality in the matters of religion is not sufficient as article
25 , 15(1) ,29(2) manifests non declaration of any state religion or it talks about
a mere guarantee of fundamental right to religion to the citizens. These are the
restrictive or narrow aspects of secularism in Indian context. Indian secularism
requires something more than the above mentioned things. It‘s a way of life in
18

2006 AIR SCW 3499 (2J- per Markandey katju,J).
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India as it is deep rooted in Indian society. So to promote the constitutional goal
of fraternity, for promotion and assurance of individual dignity and unity and
integrity the pro active role of the state is required for religious harmony and
tolerance. State has to curb the situations which would result in to religious
apathy and try to create a balance in religious diversities which exists both in
belief and practice in India. Socio economic upliftment, creation of religious
harmony, inculcating religious tolerance among the citizens by education
regarding secular values can be some tools to promote secularism in Indian
context. 19

In case Church Of God (Full Gospel) In vs K.K.R. Majestic

Colony Welfare 20 The question arise that Whether beating of drums or reciting
of prayers by use of microphones and loudspeakers so as to disturb the peace or
tranquility of neighbourhood should be permitted? It was held ―Undoubtedly,
one can practice, profess and propagate religion, as guaranteed under Article
25(1)of the Constitution but that is not an absolute right. The provision
of Article 25 is subject to the provisions of Article 19(1)(a) of the Constitution.
On true and proper construction of the provision of Article 25(1), read
with Article 19(1)(a) of the Constitution, it cannot be said that a citizen should
be coerced to hear any thing which he does not like or which he does not
require.‖ In case N. Adithayan vs The Travancore Devaswom Board & ..21
The question that is sought to be raised in the appeal is as to whether the
appointment of a person, who is not a Brahmin, as

Poojari (Priest) of the

Temple in question Kongorpilly Neerikode Siva Temple, Kerala State, is
violative of the constitutional and statutory rights of the appellant. It was held
that in order to be a priest, one need not to be brahmin but any hindu can be a

19

available at www.legalservicesindia.com, visited as on, 20.06.2016.
Decided as on 30 August, 2000, available at https://indiankanoon.org.
21
Decided as on 3 October, 2002, available at https://indiankanoon.org.
20
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priest, who fulfil the citeria of priesthood. In Second anand margi case 22 the
question came up for consideration was whether the practice of tandava dance
in public is an essential part of anand margi faith. Answering the question in the
negative and allowing the appeal. It was observed that ―test to determine
whether a part or practice is essential to the religion. If the taking away of that
part or practise could result in a fundamental change in the character of that
religion or in its belief, then such part could be treated as an essential or integral
part. There can‘t be additions or substraction to such part because it is very
essence of that religion and alternations will change its fundamental character.
It is such permanent essential parts is what is protected by the constitution‖.
M.P Gopalakrishnan Nair & ans Vs. State of kerela & ors 23 (2005) It was
observed that ―it is also now trite that although state can‘t interfere with the
freedom of a person to profess, practice and propagate his religion, the secular
matters connected there with can be the subject matter of control by the state.
The management of the temple primarily is a secular act. The payment of the
remuneration to the temple servants was also not a religious act but was of
purely secular in nature‖
Conclusion
So Indian Model of Secularism has a place not only for the right of individuals
to profess their religious beliefs but also for the right of religious communities
to establish and maintain educational institution. Indian secularism, because it
was born in a deeply multi-religious society, it is concerned as much with interreligious domination as it is with intra-religious domination. It does not erect a
wall of separation between the state and religion. This allows the state to
intervene in religions, to help or hinder them without the impulse to control or
22
23

The Commissioner Of Police & Ors vs Achary Jagdishwarananda ... on 11 March, 2004
2005 AIR SCW 2292 (2J- Per SB Sinha,J).
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destroy them. Although the state is not identified with a particular religion,
there

is

official and

therefore

public

recognition

granted

to

religious

communities. Multiple values and principled distance means that the state tries
to balance different, ambiguous but equally important values. This type of
model makes its secular ideal more like a contextual, ethically sensitive,
politically negotiated arrangement, rather than a scientific doctrine as conjured
up

by

ideologies

and

merely

implemented

by

political

agents.

Secularism undoubtedly helps and aspires to enable every citizen to enjoy fully
the blessing of life, liberty and happiness, but in the pursuit of this ideal, those
who believes in secularism must be inspired by a sense of ethical purpose in
dealing with their fellow citizens. Here, to quote swami Vivekananda ―Religion
is not in doctrines, in dogmas, not in intellectual argumentation; it is being and
becoming, it is realisation.‖

