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proficiency and continuing education. Among his professional affiliations, which require an
examination and experience, he is an enrolled actuary, a Fellow in the Conference of Consulting
Actuaries, an Associate in the Society of Actuaries, a Member of the American Academy of
Actuaries, and a Member of the American Society of Pension Professionals and Actuaries.

In 2003, based on his background and experience, Mr. Sheffler was appointed by the
Mayor of San Diego to the Pension Reform Commission. That commission was asked to
examine the San Diego City Employees’ Retirement System (“SDCERS”), to explain how
SDCERS had become underfunded, and to make recommendations regarding improving the
funded status of SDCERS and other actuarial issues.

In 2005, Mr. Sheffler was appointed by the Mayor of San Diego to serve as a member of
the Board of Trustees of SDCERS. He served as trustee of SDCERS for four years and received
extensive training and education regarding application of the fiduciary duties which relate to his
testimony. He is the only expert in this case who has ever served as a public pension trustee. Mr.
Sheffler was required to apply his fiduciary duties (including Cal. Const. Art. XVI, § 17) on
scores, 1f not hundreds, of occasions while he served as a member of the Board of Trustees of
SDCERS. These duties, as the Court of Appeal has made clear, include the fiduciary duties of
loyalty and prudence. (O’Neal II, supra, 8 Cal.App.5th at pp. 1202, 1204, 1209-1210, 1218-
1222.)

Mr. Sheffler testified (2 RT 231:7-3 RT 359:14; 4 RT 513:17-551:20) that:

1. StanCERA’s use of $10 million of trust fund assets (available to

pay benefits to members) to offset the County’s employer
contribution for fiscal year July 1, 2009, to June 30, 2010, placed
the interests of the employers over the interest of trust
beneficiaries, 1.e., breached its duty of loyalty and was imprudent.
Additionally, StanCERA’s action was actuarially unsound. (2 RT
330:8-331:11; 3 RT 348:19-349:12);

2. StanCERA’s use of $21.4 million of trust fund assets (available to

pay benefits to members) to offset the County’s employer
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contribution for the fiscal year July 1, 2010, to June 30, 2011,
placed the interests of the employers over the interest of trust
beneficiaries, i.e., breached its duty of loyalty and was imprudent.
Additionally, StanCERA’s action was actuarially unsound. (2 RT
331:12-2012-

3. StanCERA’s use of $14.3 million of trust fund assets (available to pay
benefits to members) to offset the County’s employer contribution for the
fiscal year July 1, 2011, to June 30, 2012, placed the interests of the
employers over the interest of trust beneficiaries, i.e., breached its duty of
loyalty and was imprudent. Additionally, StanCERA’s action was
actuarially unsound. (3 RT 349:25-350:18.)

In short, StanCERA declined to collect the County’s debts to the retirement system. No
responsible trustee would permit the debt of a third party to be paid with trust fund assets. Yet
that is what StanCERA repeatedly did. In a very descriptive and accurate word, Mr. Sheffler
testified that StanCERA had “cannibalized” the trust corpus by using trust funds to make the
County’s actuarially-required employer contributions. (Exh. 357, p. StanCERA1266; 2 RT
330:21-27; 3 RT 350:1-11, 351:19-28, 386:25-387:3, 457:9-18.)

Mr. Sheffler offered ample reasoned bases for his opinions: the five StanCERA actions
challenged by the plaintiffs in this case are actuarially unsound practices that permit the trust
fund to become underfunded (which it is and has been ever since StanCERA’s conduct), and are
very difficult to correct. Mr. Sheffler explained how difficult that underfunding has been to
correct by SDCERS in the City of San Diego.

Mr. Sheffler also explained, as he did in his depositions, that defined-benefit pension
plans are primarily funded by investment earnings, and timely contributions are critical to
maintaining the integrity of such plans. By substituting pension fund assets for required
employer contributions, the pension fund has lost not only those contributions, but also the
investment earnings which would have been generated by those contributions. (Board of

Administration v. Wilson (1997) 51 Cal.App.4th 1109, 1142-1144.) This results in long-term
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damage to the pension fund, particularly in light of StanCERA’s use of a negative amortization
schedule that fails to reduce the system’s unfunded liability. In the words of StanCERA’s
actuary, Mr. McCrory: “no payment toward ‘principal’ is made” and “[b]ecause of this change,
the projected rate of recovery in the funding level will be significantly curtailed . . . [and] the
funded ratio is expected to be 10% lower at the end of ten years than it would be under

[StanCERA’s former] amortization policy.” (Exh. 353, p. StanCERA 335.)

C. StanCERA Breached Its Duty of Prudence by Failing To
Follow the Advice of Its Fiduciary Counsel and Its Actuary.

Mr. Sheffler also testified that, based on his 40 years of experience, StanCERA breached
its fiduciary duties by failing to use due diligence (§ 17(c) in assessing the County’s alleged need
for contribution relief. (1 RT 275:20-25; 3 RT 351:7-12, 353:23-353:5, 357:1-11, 371:16-20,
376:13-18, 386:25-387:3, 387:28-388:13, 433:4-8, 459:23-460:9,461:4-11, 489:3-12.)

1. StanCERA failed to follow the advice of its fiduciary counsel.

Before the litigation began StanCERA’s own lawyer, Mr. Leiderman, repeatedly
admonished StanCERA to conduct due diligence before harming the trust fund to grant the
County employer contribution relief.

Among the advice Mr. Leiderman provided to StanCERA on April 8, 2009 was:

o “Will the County or the districts who participate in the system have a
difficult time meeting the contribution rate that you are going to be
setting? Now, when I ask these questions and tell you that it’s okay to
consider these things, [ admonish you, don't just take their word for it. Ask
questions. If you're told that the County's benefit is X, Y or Z, get a copy of
the budget. Look at it. Ask questions about it. Ask the assessor what’s
happened to the assessed value in the County. Is there really going to be a
substantial disruption in what's going on?” (Exh. 301, p. 22:12-22, italics
added.)

o “[follow the practice of] intergenerational equity. . . [StanCERA]
shouldn’t push off to tomorrow to our children who are taxpayers
tomorrow the costs of financing the system today.” (Exh. 301, p. 10:2-7.)

o “All T have talked about so far is about your exercising your independent
judgment and due diligence. So we don’t really have to go through much
more of that. Ask your actuaries in this process. They are ready. They've
got some fantastic software, by the way, and they're ready to demonstrate
to you different choices that you have, if that. If we do this, what happens?
How does it look going off in the future? I know they’ve got some good
presentations on that. So ask them that.” (Exh. 301, p. 27:4-13.)
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° “[StanCERA] need[s] to make sure going back to the Constitution that the
system is funded on a sound actuarial basis.” (Exh. 301, p. 24:4-6.)

° “IStanCERA’] job [is] to deliver . . . benefits [o]n a sound actuarial
footing.” (Exh. 301, p. 11:8-9.)

° “Let’s put this in the context of fundamental fiduciary responsibilities.
Remember, these are written into the State Constitution and the State

statutes. These are your duties as Board members, trustees stewarding the
assets of this retirement system. And I want to highlight a couple of things

The exclusive benefit rule is the first rule. The assets that you manage. The
assets under your stewardship are there exclusively for the benefit of the
members and beneficiaries of this retirement system. They serve no other
purpose, no other purpose whatsoever. They are a sacred trust that you
manage on behalf of the members of beneficiaries of this system. . ..

You owe a duty of loyalty to them. Your duty of loyalty is to act in their
best interest.” (Exh. 301, p. 9:4-25.)

Because (1) everything that StanCERA did regarding the ﬁve challenged actions was,
according to both the County (6 RT 927:24-929:3) and StanCERA (Exh. 301, p. 25:8-18), done
in public, and (2) there is no record that StanCERA did any of the first three bullet points above,
StanCERA failed to follow the advice of its fiduciary counsel Mr. Leiderman.

2. StanCERA failed to seek the opinion of its actuary.

StanCERA’s actuary, Robert McCrory, testified that StanCERA never asked its actuaries
for their recommendations, as Mr. Leiderman had advised (Exh. 301, p. 27:4-13). Mr. McCrory,
who resides in Seattle, testified via deposition:

Let me ask you this question. The amortization schedule that StanCERA
adopted your first year as an actuary, do you recall that it went to 30 years?

Answer: Yes.

Question: Did you recommend that or did you -- were you neutral or did
you say don’t do it, if you recall?

Answer: We did not recommend it. We didn't consider it one way or the
other.

Question: Okay. It’s not a decision that you make, it’s a decision that the
board makes; correct?

Answer: Yes.

Question: Did you recommend the $10 million transfer, were you neutral,
or did you say don’t do it?
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Answer: We didn’t recommend it, didn’t consider it.

Question: Did the other two transfers that we went through for the ensuing
years, did EFI make a recommendation regarding making those transfers
either way?

Answer: No. No.
(2 RT 172:27-173:24.")
Later, Mr. McCrory directly provided StanCERA advice which it failed to follow: “I’'m
comfortable at 100 percent funding, sir.” (Exh. 305, p. 57:14-15.) Mr. McCrory also explained:

I work with a pretty smart and conservative group of clients just generally
that I think they are equally uncomfortable being down in the 60°s and
“70’s [percent funding level]. They are uncomfortable being that close to
the inactive-only funding line. They want to respond to requests from the
employer not anticipating the request, but the request from the employer
for relief and rather specific ones. We’ve had presentations from
employers retirement boards that go through the budget in some detail for
like ten-year projections, so that we can -- so that the retirement board can
understand how, you know, how revenues are being affected. Questions
asked by the retirement board [to employer sponsors] included what kind
of properties do you own? What's the indebtedness of those properties?
And you can see that they were kind of thinking was could there be
enough pledge against future premiums. A pledge against future
contributions from the county. You know, shared ownership, collateralized
loans, whatever. But that’s the kind of thing that they’re sort of thinking
of, because they want to be very sure above all that the plan is kept
protected, that the contributions and assets -- contributions owed to the
plan are made when they are supposed to be made.

(Exh. 305, pp. 58:6-59:4.) StanCERA followed none of this sound actuarial advice. It did not
seek or obtain a pledge of County-owned property to secure the payment of skipped employer
contributions

By failing to seek the opinion of its actuaries regarding the five challenged actions,
StanCERA did not heed the advice of Mr. Leiderman. Worse, StanCERA did not follow the

advice its actuaries did offer.!!

10 Mr. Schmidt also made clear that StanCERA’s actuaries were not involved in the

idea to take the five challenged actions. (Exh. 305, pp. 50:9-10, 50:18-51:2 [“we didn’t develop
these options™], 51:7-10 [“We don’t really have—we are not lawyers so”].)

! Expecting that StanCERA and the County will rely on Mr. Mixon’s testimony,

that testimony should be disregarded. “‘[TThe value of an expert’s opinion depends on the truth
of the facts assumed.””” (People v. McWhorter (2009) 47 Cal.4th 318, 361, quoting 1 Witkin, Cal.
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D. StanCERA Breached Its Duty of Prudence by Forgoing
Required, Annual Employer Contributions, Conduct Which
Violates Actuarial Science and Renders a Defined-Benefit
Pension System Actuarially Unsound.

1. The beneficiaries of a defined-benefit, public pension system
have a right to a system that is actuarially sound.

An extremely important case relevant to this trial is Board of Administration v. Wilson,
supra, 51 Cal.App.4th 1109. Mr. Sheffler testified regarding the actuarial aspects of that case in
some detail. (2 RT 252:27-267:8.) In that case, the court held that the members of a public
pension system, such as StanCERA, “have a contractual right to an actuarially sound retirement
system” and that the right to an actuarially sound retirement system is protected by the contracts
clauses of the state and federal constitutions. (/d. at pp. 1127-1137.)

2. Actuaries assume that employer contributions will be made
when required, and that earnings will be generated at an

assumed rate on the contributed funds.

Mr. Sheffler testified, and as the court in Board of Administration v. Wilson, supra, 51

Evidence (4th ed. 2000) Opinion Evidence, § 28, p. 558; 1 Witkin, Cal. Evidence (5th ed. 2012)
Opinion Evidence, § 28, p. 640.) As the court explained and held in Hyatt v. Sierra Boat Co.
(1978) 79 Cal.App.3d 325, 338: “An expert opinion must not be based upon speculative or
conjectural data. [Citations.] [] It is well settled that an expert’s assumption of facts contrary to
the proof destroys the opinion. (Winthrop v. Industrial Acc. Com. (1931) 213 Cal. 351, 354-355
[2 P.2d 142].)” (Italics added.) If an expert’s opinion “‘is not based upon facts otherwise proved,
or assumes facts contrary to the only proof, it cannot rise to the dignity of substantial evidence.’
(Estate of Powers (1947) 81 Cal.App.2d 480, 485-486 . ...)” (Id.,, pp. 338-339, italics added.)

In this case, Mr. Mixon’s opinion that StanCERA did not breach its fiduciary duties of
loyalty and prudence rested on a bed of quicksand. He assumed—mistakenly— that the board
had followed the advice of its fiduciary counsel and actuary. (7 RT 1022:11-1023:27, 1024:8-13,
1049:15-1050:8.) Those assumptions were contrary to the facts proven at trial. The first
assumption was simply false. The board did not conduct the due diligence of the County’s
finances that its fiduciary attorney, Mr. Leiderman, had clearly directed it to conduct. ((Exh. 301,
p.22:12-22.) And StanCERA’s actuary, Mr. McCrory, testified unequivocally in deposition that
his firm’s advice regarding the challenged actions was not even sought. (2 RT 172:27-173:24.)
Therefore, on the issue of breach of fiduciary duties, Mr. Mixon’s testimony does not even
constitute substantial evidence contradicting the opinions of Mr. Sheffler.

Finally, it was clear that Mr. Mixon did not know all of the advice Mr. Leiderman had
provided to StanCERA, because he was unaware that StanCERA had withheld numerous
documents on a claim of privilege. (Exh. 74; 7 RT 1050:16-1051:25, 1159:25-1160:27.)

37

Plaintiffs’ Closing Brief




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Cal.App.4th at p. 1139 explained: “[public pension] plans [like StanCERA’s] are pre-funded.
Instead of allocating money at or near the time that benefits become due, a prefunded plan relies
upon an orderly schedule of contributions well in advance of benefit requirements . . . . The
willingness and ability of the sponsor of a defined benefit pension plan to maintain this ‘orderly
schedule’ is the major factor in the assurance of benefit security for retirees and in the
maintenance of intergenerational taxpayer equity. . . . In the determination of the value of the
employer contribution, it is necessary to make an assumption as to when the contribution will be
made. This is because investment earnings are assumed to begin accruing when the contribution
is made. When contributions are delayed beyond the date assumed, the plan falls out of actuarial
balance and actuarial soundness is endangered.”

Mr. Sheffler concurred with the explanation of the Court of Appeal in Board of
Administration v. Wilson: “[t]he funding method used by [StanCERA] is a[n] . . . entry-age-
normal cost method. Under this method, the employer cost is calculated in two distinct pieces:
the plan normal cost and the unfunded liability cost. Each of these two pieces is determined as a
level percentage of payroll expected to continue as such until a future point in time. The
employer contribution rate is the sum of the two and is likewise expressed as a percentage of
payroll. ... A normal cost is determined for each member as the level percentage of pay which
is expected to accumulate, together with the member’s contributions, to an amount sufficient to
completely fund that member’s benefits at his or her retirement date had funding been initiated at
his or her entry into the plan. The plan normal cost is the weighted (by salary) average of all the
individual normal costs . . . . The accumulation of plan normal costs is called the plan’s accrued
actuarial liability. When the accrued actuarial liability exceeds the plan assets, an unfunded
accrued actuarial liability exists. . . . Underpinning both the normal cost calculation and the
amortization of the unfunded accrued actuarial liability is an explicit assumption concerning the
timing of contributions. The importance of timing stems from the fact that a large portion of a
member’s benefit is funded by the investment earnings which are generated by plan
contributions. When monies are contributed later than expected, reduced earnings result—thus

creating a shortfall. This impairs benefit security and causes a portion of the total current
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employment cost of plan members to be shifted into the future. This shift of costs can accurately
be characterized as a loan to cover the current employee costs—a loan that must be repaid by
future generations of taxpayers.” (Board of Administration v. Wilson, supra, 51 Cal.App.4th at
pp. 1139-1140, italics added.)

Thus, timely employee and employer contributions are critical to maintaining
StanCERA’s actuarial soundness. Here, all employee contributions were always made on a
timely basis. However, StanCERA allowed the County to skip three successive years of
actuarially required contributions. (Exh. 357, p. StanCERA 1266.)

E. It Is Imprudent To Lower Employer Contributions Whenever a

Public Pension System Is Severely Underfunded.

Finally, as explained above in Section IV(B), based on his actual experience as a trustee
from his years correcting similar mistakes by a public pension plan, Mr. Sheffler also explained
why StanCERA’s actions were imprudent and actuarially unsound. In 2009, the funded ratio had
dropped to 59 percent. When the trust fund was sorely in need of additional funds, StanCERA
imprudently permitted the County to contribute Jess than what was actuarially required and
adopted a schedule of negative amortization that permitted that unfunded liability to grow. It

imprudently pursued policies of deliberate underfunding.

V. STANCERA BREACHED ITS FIDUCIARY DUTIES OF LOYALTY
AND PRUDENCE BY ADOPTING AN ACTUARIALLY UNSOUND
SCHEDULE OF NEGATIVE AMORTIZATION OF UNFUNDED
LIABILITY.

A. The Negative Amortization of Unfunded Liability Benefitted Only
the County, by Lowering Annual Employer Contributions.

Several trial exhibits demonstrated that StanCERA adopted policies, including “negative
amortization” of the burgeoning unfunded liability of the pension fund, simply to reduce the
amount of money the County had to contribute for its annual employer contributions. With
negative amortization, in the words of StanCERA’s actuary, “no payment toward ‘principal’ is
made” and “[b]ecause of this change [in adopting a negative amortization schedule], the

projected rate of recovery in the funding level will be significantly curtailed . . . [and] the funded
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ratio is expected to be 10% lower at the end of ten years than it would be under [StanCERA’s
former| amortization policy.” (Exh. 353, p. StanCERA 335.)

StanCERA’s actuary also explained that StanCERA acted only to help the County, not
any of the other four employers for which StanCERA administers pension funds: “[In addition
to] [t]he Board extend[ing] the current amortization period from 20 to 30 years, [StanCERA also]
modified the amortization method to be a level percentage of payroll approach. No change was
made to the amortization policy of the City of Ceres or the Other Districts. Under the prior (level
dollar) method, the amortization payment was calculated as a constant annual amount. Under the
revised method, the amortization payment is expected to increase each year, at the same rate as
the expected payroll growth. These two changes in amortization policy—Ilengthening the period
and going to level percentage of pay—push a greater portion of the amortization payments into
future years, thus reducing the current payment amount [for the County]—by 4.73% of payroll.”
(Exh. 353, p. StanCERA 335.) Because the County’s payroll was slightly more than $200 million
(Exh. 353, p. StanCERA 389), this maneuver saved the County tens of millions of dollars. (2 RT
317:4-6,317:28-318:7, 322:7-9.)

Finally, in 2009 StanCERA adopted a policy of resetting the amortization schedule to 30
years for at least three years. (Exh. 353, p. StanCERA 371.) StanCERA imprudently continued
negative amortization for several years after the “Great Recession” had passed. (4 RT 601:19-
604:15; 2 RT 322:10-324:14; 3 RT 355:8-28, 416:8-14, 447:10-22.)

B. The Negative Amortization of Unfunded Liability Harmed the

Trust Fund by Lowering Employer Contributions and
Increasing Unfunded Liability.

As explained in the previous section, StanCERA’s own actuary warned StanCERA that
its amortization maneuver would “significantly curtail[]” the funding of earned, vested benefits:
“[T]he funded ratio is expected to be 10% lower at the end of ten years than it would be under
[StanCERA’s former] amortization policy.” (Exh. 353, p. StanCERA 335 [“in [each] year will
be less than the interest on the unfunded amount—no payment towards ‘principal” [debt] is
made”].) This “assisted the County greatly in balancing its 2009-2010 Fiscal Year budget.” (Exh.

312, p. StanCERA 1711.) There is no mention in the record of using negative amortization to
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“save jobs.”

Mr. Sheffler explained how use of negative amortization disables a pension fund’s
“gyroscope.” (3 RT 459:23-460:9; 4 RT 535:26-537:7.) He explained that no matter the cause for
underfunding (i.e., investment losses, actuarial mistakes, etc.), the gyroscope, which is a positive
amortization schedule, acts to always direct the pension fund to 100 percent funded.

Deliberate underfunding had a deleterious effect on the trust fund. Although the stock
market—in which StanCERA is heavily invested—has increased more than 400 percent since
2008, StanCERA’s funded ratio has barely improved. (Exh. 362, p. StanCERA 4419.) “When
monies are contributed later than expected, reduced earnings result—thus creating a shortfall.
This impairs benefit security and causes a portion of the total current employment cost of plan
members to be shifted into the future. This shift of costs can accurately be characterized as a loan
to cover the current employee costs—a loan that must be repaid by future generations of

taxpayers.” (Board of Administration v. Wilson, supra, 51 Cal.App.4th at p. 1140.)

C. Adoption of Amortization Policies Designed To Reduce the County’s
Contribution at the Expense of Significantly Curtailing Funding of
Vested Benefits Violates StanCERA’s Stringent Duty of Loyalty.

Mr. Sheffler explained why StanCERA’s conduct regarding the amortization of
StanCERA’s burgeoning underfunding breached StanCERA’s duty of loyalty. He testified that
StanCERA’s adoption of a negative amortization schedule on April 28, 2009, and its continued
use of negative amortization thereafter placed the interests of the employers over the interest of
trust beneficiaries, i.e., breached its duty of loyalty and was imprudent. Additionally,
StanCERA’s action was actuarially unsound. (2 RT 324:15-22; 3 RT 352:23-353:10.)

Mr. Sheffler should have been the only witness to testify on this issue. (See Plaintiffs’
Motion to Strike Opinions of StanCERA’ Expert Graham Schmidt.) As the Court of Appeal
previously explained in this case: “[B]y both extending the period for amortizing the debt and
switching to a level percent of pay schedule, the evidence could be viewed to show the board

ensured a substantial period of negative amortization would occur and that, absent change, the

actuarial soundness of the system would decrease over a 10-year period. At the same time, the
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board adopted a policy which would reset the 30-year amortization period each year for three
years, which could be viewed as ensuring at the time that the unfunded liabilities of the fund
would increase each of those years and, potentially, in perpetuity. This perpetual underfunding
could support an inference that the decisions made by the board were not taken in the exclusive

interest of its members.” (O 'Neal I1, supra, 8 Cal.App.5th at p. 1221, italics added.)

D. StanCERA’s Policies To (1) Lower the Funded Ratio by Negative
Amortization and (2) Increase the Threshold Funded Ratio Before
Ancillary Benefits May Be Paid—Constitute a Breach of Its
Fiduciary Duty of Loyalty.

1. A retirement board has a duty to manage the retirement
system to facilitate the payment of “benefits,” not just
“vested benefits,” to members.

Section 17(a) provides in part: “The retirement board shall also have sole and exclusive
responsibility to administer the system in a manner that will assure prompt delivery of benefits
and related services to the participants and their beneficiaries.” (Italics added.)

Section 17(a) makes no distinction between vested and non-vested (ancillary) benefits.
StanCERA should administer the system to deliver ancillary cost-of-living benefits, health
benefits, and death benefits to the extent such benefits are authorized by CERL.

2. Under CERL, retirement boards may create non-valuation
reserves from excess earnings and may use those reserves
to pay statutorily authorized cost-of-living, health, and
death benefits (“ancillary benefits”) to retired members.

As the Court of Appeal explained in O’Neal 11, “As noted, one source of funds for the
payment of retirement benefits is the income from investment of previous contributions to the
retirement fund. When the board of retirement determines the liabilities and assets of the fund, it
(guided by its actuary) makes certain assumptions about liabilities (including the age and final
compensation of employees when they retire) and assets (including the interest or rate of return
on existing assets as a source of funds to pay benefits). If the investment earnings during a

particular year exceed the amount credited by the board to contributions and reserves for that

year, these excess earnings ‘shall remain in the fund as a reserve against deficiencies in interest
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earnings in other years, losses on investments, and other contingencies, except that, when such
surplus exceeds 1 percent of the total assets of the retirement system, the board may transfer all,
or any part, of such surplus in excess of 1 percent . . . for the sole purpose of payment of the cost
of the benefits described in this chapter.” (§ 31592.2, subd. (a).) Among the ‘benefits described in
this chapter’ for which excess earnings may be used is the payment of ‘all, or a portion, of the
premiums, dues, or other charges for health benefits’ for retirees. (/d., subd. (b).) Retirees have
no vested interest in the payment of these supplemental benefits, which are provided at the option
of [StanCERA]. (70 Ops.Cal.Atty.Gen. 1, 4 (1987).) Another of these nonvested benefits is a
potential annual increase in cost of living payments when the statutory amount is less than the
calculated increase in cost of living for the year. (§ 31874.3, subd. (a).)” (O Neal 11, supra, 8
Cal.App.5th at pp. 1200-1201.)

3. StanCERA’s policies operate jointly to prevent, not facilitate,

the payment of ancillary benefits to retired members.

In addition to acting to “significantly curtail[]” StanCERA’s funded status, StanCERA
also adopted policies making it impossible to grant any ancillary or supplemental benefits until
the funded ratio increased to 100 percent. (Exhs. 342, 344.) The combination of StanCERA’s
policies to simultaneously reduce the funded ratio, and at the same time adopting a policy that
forbid provision of ancillary benefits until the funded ratio increased to at least 100 percent,
StanCERA breached its duty of loyalty. It managed the system to put the provision of such
benefits out of reach.

As explained by the Court of Appeal in O’Neal I1, supra, 8 Cal.App.5th at pp. 1219-
1220:

County further contends appellants have no evidence of damages. We
disagree. At a minimum, appellants have demonstrated a reduction
occurred to supplemental benefit non-reserve funds which reduced the
funding in those accounts. This reduction was a result of an alleged
breach of fiduciary duty by the board and calls into question whether such
discretionary payments could ever be reinstated, regardless of their
discretionary nature. If a breach of fiduciary duty is proven there is little
weight in the argument that these non-valuation accounts could have been
closed or that StanCERA could have voluntarily chosen to cease payments

from them, the reduction in value would be due to the breach, not any
lawful act, and therefore would constitutes damages. (See Uzyel v.
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Kadisha (2010) 188 Cal.App.4th 866, 906, 116 Cal.Rptr.3d 244 [noting, in
the context of a breach of loyalty, which was allegedly consistent with the
prudent investor rule, it “is no defense that the trustee acted in good faith,
that the terms of the transaction were fair, or that the trust suffered no loss
or the trustee received no profit”].) In other words, while StanCERA has
no fiduciary obligation to pay non-vested benefits, it does have a duty to
maintain those trust funds according to its fiduciary responsibilities. If
the trust fund corpus is reduced due to a breach of those duties, as
opposed to a lawful reason, damages can be demonstrated through a
reduction of funds that would otherwise be present absent a breach.
There is thus evidence in the record to support a damages claim resulting
from an alleged breach of the duty of loyalty.

(Footnotes 8 and 9 omitted, italics added.) In footnote 9, the Court explained: “For this reason,
we find County’s citations to Chaidez v. Board of Administration etc. (2014) 223 Cal.App.4th
1425, 169 Cal.Rptr.3d 100 and City of Pleasanton v. Board of Administration (2012) 211
Cal.App.4th 522, 149 Cal.Rptr.3d 729 distinguishable. Both cases dealt with an alleged
obligation to pay benefits higher than statutorily required, not with the duty to properly manage
the underlying funds which would support those payments.” (Italics added.)

E. It Is Imprudent To Lower Employer Contributions Whenever a

Public Pension System Is Severely Underfunded.

Finally, as explained above in Section V(C), based on his actual experience as a trustee
from his years correcting similar mistakes by a public pension plan, Mr. Sheffler also explained
why StanCERA’s actions were imprudent. (2 RT 324:15-22; 3 RT 352:23-353:10, 459:23-460:9;
4 RT 535:26-537:7.)

VI. STANCERA BREACHED ITS FIDUCIARY DUTIES OF LOYALTY

AND PRUDENCE BY ITS ACTUARIALLY UNSOUND TRANSFER OF

$50 MILLION OF NON-VALUATION RESERVES TO VALUATION

RESERVES AND ADOPTING POLICIES EFFECTIVELY PREVENTING

THE PAYMENT OF ANCILLARY BENEFITS.

It was undisputed at trial that StanCERA also depleted the non-valuation reserve, which
had been created and maintained by previous boards to pay ancillary benefits, notably a payment
of $370 per month towards retiree health insurance premiums. (1 RT 127:8-128:25, 129:4-8;
Exhs. 21, 34, 332, 338, 347, 5 RT 668:18-670:4; 6 RT 991:10-14; 7 RT 1142:18-1143:5.)

StanCERA’s actuary reported to StanCERA that “[f]or each dollar transferred from the non-
44

Plaintiffs’ Closing Brief




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

valuation reserves to the valuation assets as of 6/30/2008, the [employer’s] current contribution
(FY2009-2010) will drop by $.10....” (Exh. 304, p. StanCERA p. 000001.)

Mr. Sheffler testified that StanCERA’s maneuver was actuarially unsound, because it
simply decreased the money being contributed into a severely underfunded pension trust fund. (3
RT 351:1-352:22.) The reduction in employer contributions also reduced investment earnings for
all future years. Mr. Sheffler explained that StanCERA’s use of $50 million of trust fund assets
(formerly used to pay benefits to members) to reduce the County’s employer qontribution for the
fiscal year beginning July 1, 2009, placed the interests of the employers over the interest of trust
beneficiaries, i.e., breached its duty of loyalty and was imprudent. (2 RT 324:15-22; 3 RT
352:23-353:10, 459:23-460:9; 4 RT 535:26-537:7.)

As set forth in Section V(D) above, the Court of Appeal has recognized that retired
members have a legitimate interest in the payment of ancillary benefits, even though they have no
“vested right” to receive those statutorily authorized benefits. Retired members were harmed by
StanCERA’s action—in transferring $50 million from non-valuation reserves to valuation
reserves—coupled with its policies—in (1) adopting a schedule of negative amortization of
unfunded liability and (2) suspending the payment of ancillary benefits until an intentionally
unattainable funded ratio is achieved. StanCERA created non-valuation reserves from excess
earnings. However, instead of using such reserves to provide ancillary benefits, it spent those
reserves by using $45.7 million of them to offset and forgo large portions of the County’s annual
required employer contributions.

StanCERA’s claim that the transfer of $50 million to valuation reserves helped all
members—by increasing the ratio of funds available to pay vested benefits—is pretextual and
false. StanCERA was simultaneously using trust assets to offset actuarially required employer
contributions, and adopting amortization schemes designed to save the County almost ten
million dollars per year. If StanCERA wanted to improve the ratio of funds available to pay
vested benefits, it would never have taken the latter two actions.

/11

/1
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VII. CONCLUSION
A. The Court Should Rule that StanCERA Breached Its Fiduciary
Duties to Members and That Its Breaches Caused Demonstrated
Harm to the Pension Trust Fund and Retired Members.

The trustees of StanCERA abused their trust and actuarial powers to help the County
balance its annual municipal budgets, rather than to assure the competency of the assets of the
pension trust to pay for promised pension benefits. Even though “[a] retirement board’s duty to
its participants and their beneficiaries [must] take precedence over any other duty” (§ 17, subd.
(b)), the trustees of StanCERA gave precedence to minimizing the County’s annual, employer
contributions. Even though the clear purpose of The California Pension Protection Act of 1992
was to prevent raids on pension trust funds, the retirement board of StanCERA implemented such
raids. And the board’s trust management policies have essentially put the provision of ancillary
cost-of-living benefits, health benefits, and death benefits to retired members out of the range of
possibility.

The court should conclude that (1) StanCERA owed fiduciary duties of loyalty, diligence,
and prudence to its members; (2) StanCERA breached those fiduciary duties; and (3) its breaches
caused demonstrated harm to the pension trust fund and retired members.

B. The Court Should Set a Date To Try Issues Regarding the

Appropriate Equitable Remedies for StanCERA’s Breaches.

The pension trust fund should be restored to the position it would be in but for
StanCERA’s breaches. The County—the aider, abettor, and beneficiary of StanCERA’s
breaches—should be required to pay the $45.7 million in actuarially required employer
contributions that StanCERA permitted it to avoid (i.e., by wrongfully using trust assets to offset
those contributions), together with lost earnings. The $50 million transferred from non-valuation
reserves to valuation reserves should be restored.

If the parties cannot reach agreement regarding the remedial measures required by trust
law, the court should set a date to try remaining issues regarding the appropriate equitable
remedies for StanCERA’s breaches.

11/
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Dated: July 20, 2018

LAW OFFICE OF MICHAEL A. CONGER

Michael A. Conger -
Attorney for Plaixtiffs
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§ 17. State; loan of credit; stock subscription or..., CA CONST Art. 16, § 17

West's Annotated California Codes
Constitution of the State of California 1879 (Refs & Annos)
Article XVI. Public Finance (Refs & Annos)

West's Ann.Cal.Const. Art. 16, § 17

§ 17. State; loan of credit; stock subscription or ownership; mutual water companies;
public pension or retirement system; powers and duties of retirement board

Currentness

Sec. 17. The State shall not in any manner loan its credit, nor shall it subscribe to, or be interested in the stock of any
company, association, or corporation, except that the State and each political subdivision, district, municipality, and
public agency thereof is hereby authorized to acquire and hold shares of the capital stock of any mutual water company
or corporation when the stock is so acquired or held for the purpose of furnishing a supply of water for public, municipal
or governmental purposes; and the holding of the stock shall entitle the holder thereof to all of the rights, powers and
privileges, and shall subject the holder to the obligations and liabilities conferred or imposed by law upon other holders
of stock in the mutual water company or corporation in which the stock is so held.

Notwithstanding any other provisions of law or this Constitution to the contrary, the retirement board of a public
pension or retirement system shall have plenary authority and fiduciary responsibility for investment of moneys and
administration of the system, subject to all of the following:

(a) The retirement board of a public pension or retirement system shall have the sole and exclusive fiduciary responsibility
over the assets of the public pension or retirement system. The retirement board shall also have sole and exclusive
responsibility to administer the system in a manner that will assure prompt delivery of benefits and related services to the
participants and their beneficiaries. The assets of a public pension or retirement system are trust funds and shall be held
for the exclusive purposes of providing benefits to participants in the pension or retirement system and their beneficiaries
and defraying reasonable expenses of administering the system.

(b) The members of the retirement board of a public pension or retirement system shall discharge their duties with
respect to the system solely in the interest of, and for the exclusive purposes of providing benefits to, participants and
their beneficiaries, minimizing employer contributions thereto, and defraying reasonable expenses of administering the
system. A retirement board's duty to its participants and their beneficiaries shall take precedence over any other duty.

(c) The members of the retirement board of a public pension or retirement system shall discharge their duties with respect
to the system with the care, skill, prudence, and diligence under the circumstances then prevailing that a prudent person
acting in a like capacity and familiar with these matters would use in the conduct of an enterprise of a like character
and with like aims.

(d) The members of the retirement board of a public pension or retirement system shall diversify the investments of the
system so as to minimize the risk of loss and to maximize the rate of return, unless under the circumstances it is clearly
not prudent to do so.
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§ 17. State; loan of credit; stock subscription or..., CA CONST Art. 16, § 17

(e) The retirement board of a public pension or retirement system, consistent with the exclusive fiduciary responsibilities
vested in it, shall have the sole and exclusive power to provide for actuarial services in order to assure the competency
of the assets of the public pension or retirement system.

(f) With regard to the retirement board of a public pension or retirement system which includes in its composition elected
employee members, the number, terms, and method of selection or removal of members of the retirement board which
were required by law or otherwise in effect on July 1, 1991, shall not be changed, amended, or modified by the Legislature
unless the change, amendment, or modification enacted by the Legislature is ratified by a majority vote of the electors
of the jurisdiction in which the participants of the system are or were, prior to retirement, employed.

(g) The Legislature may by statute continue to prohibit certain investments by a retirement board where it is in the public
interest to do so, and provided that the prohibition satisfies the standards of fiduciary care and loyalty required of a
retirement board pursuant to this section.

(h) As used in this section, the term “retirement board” shall mean the board of administration, board of trustees, board
of directors, or other governing body or board of a public employees' pension or retirement system; provided, however,
that the term “retirement board” shall not be interpreted to mean or include a governing body or board created after
July 1, 1991 which does not administer pension or retirement benefits, or the elected legislative body of a jurisdiction
which employs participants in a public employees' pension or retirement system.

Credits
(Adopted Nov. 5, 1974. Amended by Stats.1983, Res. ¢. 105 (A.C.A.16) (Prop. 21, approved June 5, 1984); Initiative
Measure (Prop. 162, approved Nov. 3, 1992, eff. Dec. 12, 1992).)
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8 Cal.App.5th 1184
Court of Appeal,
Fifth District, California.

Michael R. O'NEAL et al., Plaintiffs and Appellants,
V.

STANISLAUS COUNTY EMPLOYEES'
RETIREMENT ASSOCIATION,
Defendant and Respondent,

County of Stanislaus, Intervenor and Respondent.

Fo70605
|
Filed 2/23/2017
|

Certified for Partial Publication.

Synopsis

Background: County employees brought action against
county's employee retirement association for breach
of fiduciary duty and a violation of the County
Employees Retirement Law (CERL) provision governing
the computation of the normal contribution rate, and
sought an injunction. County intervened. The Superior
Court, Stanislaus County, No. 648469, Leslie C. Nichols,
J., granted summary judgment for retirement association
and county. Employees appealed, and the Court of Appeal
reversed, 2012 WL 1114677. The Superior Court again
granted summary judgment for retirement association and
county. Employees appealed.

Holdings: The Court of Appeal, Detjen, J., held that:

[1] transfers of non-valuation funds to directly pay
employer obligations were not per se illegal;

[2] amortization schedule that included a negative
amortization period was not per se a breach of fiduciary
duty;

[3] reducing employer contributions could violate
association's fiduciary duty to members if it placed
employer interests above member interests; and

[4] reduction of funding in supplemental benefit non-
reserve funds could satisfy damages element of breach of
fiduciary duty.

Reversed and remanded.

West Headnotes (14)

1] Appeal and Error
4= Burden of showing grounds for review

Appeal and Error
%= Rulings on admissibility of evidence in
general

Court of Appeal reviews a ruling on
evidentiary objections for abuse of discretion,
and the party challenging the ruling has the
burden to establish an abuse of discretion.

1 Cases that cite this headnote

12] Counties
4= Pensions and benefits

Public Employment
4= Pensions and Benefits

In determining whether a county's employee
retirement association has complied with
the constitutional fiduciary duties placed on
the board of a county retirement system,
courts should consider and apply well-settled
principles governing trust fiduciaries. Cal.
Const. art. 16, § 17; Cal. Prob. Code §§ 82(b)
(13), 16040(a).

Cases that cite this headnote

[3] Counties
¢= Pensions and benefits

Public Employment
#= Funds and Contributions

County's employee retirement association's
transfers of non-valuation funds from an
excess funds account to valuation reserve
funds, and association's transfers of non-
valuation reserve funds from the reserves to
directly pay employer obligations related to
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[4]

151

6]

the amortization of unfunded liabilities, were
not per se illegal under the statutes providing
that excess earnings must be kept as a reserve
and that the county advance reserve fund shall
be used for the sole purpose of paying the cost
of benefits, since the funds were not utilized to
keep the system in actuarial balance, and the
funds remained within the retirement system.
Cal. Gov't Code §§ 31592, 31592.2(a), 31691.

Cases that cite this headnote

Counties
¢= Pensions and benefits

Public Employment
&= Funds and Contributions

County's employee retirement association's
adoption of a 30-year amortization schedule
that included a negative amortization period
and that reset every year for three years
was not per se a breach of association's
fiduciary duty to its members, under the
statute allowing for the portion of a plan's
liability that is not covered by the normal
contribution rate to “be amortized over a
period not to exceed 30 years.” Cal. Const. art.
16, § 17; Cal. Gov't Code § 31453.5.

Cases that cite this headnote

Fraud

&= Fiduciary or confidential relations
The elements of a claim for breach of fiduciary
duty are (1) the existence of a fiduciary
relationship, (2) its breach, and (3) damage
proximately caused by that breach.

Cases that cite this headnote

Fraud
&= Questions for Jury
Although subject to exceptions, the

determination whether a breach of fiduciary
duty occurs under a particular set of facts
is mainly for the trier of facts, and whether
the defendant breached that duty towards the
plaintiff is a question of fact.

171

8]

191

[10]

Cases that cite this headnote

Fraud
&= Admissibility
Fraud
&= Weight and Sufficiency

Expert testimony demonstrating a breach
is not required for a breach of fiduciary
duty cause of action, but is admissible in
circumstances where the conduct supporting
the alleged breach is beyond common
knowledge.

Cases that cite this headnote

Counties
= Pensions and benefits

Public Employment
&= Authority to regulate

While a county's employee retirement
association's board acts under a grant of
plenary authority to administer the retirement
system, this grant of discretion is not absolute.
Cal. Prob. Code § 16081(a).

Cases that cite this headnote

Judgment
&= Nature of summary judgment

Because a summary judgment denies the
adversary party a trial, it should be granted
with caution.

Cases that cite this headnote

Appeal and Error
o= Judgment

County employees adequately preserved
their argument for appeal that insufficient
evidence supported the trial court's summary
judgment for county on employees' breach
of fiduciary duty claims, even though
employees put virtually no argument toward
directly opposing county's motion, where the
issues behind employees' main arguments
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overlapped as between the county and the
county's employee retirement association.

Cases that cite this headnote

If county's employee retirement association
breached its fiduciary duty to its members
by transferring non-valuation funds from an
excess funds account to valuation reserve
funds and using those funds from the

[11]  Counties reserves to directly pay employer obligations
¢ Pensions and benefits related to the amortization of unfunded
Public Employment liabilities, then the reduction of funding
o Funds and Contributions in supplemental benefit non-reserve funds
County's employee retirement association's woulc'i s'atl'sfy the da'm ages element of'the
alleged conduct of taking steps to reduce Zistomjzfsr: (r)r;er:llzie(r)rsl ZrZ?ilt (;}fleﬁjsﬁiiry
the employer contributions owed under its Y . o s "
) ) ] i even if the association lawfully could have
actuarial calculations based on the financial closed the non-valuation accounts or ceased
interests of the employers and the threat of payments from them., Cal. Const. art. 16, § 17;
reduced cooperation from county in the future Cal. Gov't Code § 31592, 31592.2(a). 31691.
would be a proper basis to find a violation
of the association's constitutional fiduciary Cases that cite this headnote
duties to its members, but an attempt by
the association to preserve current members'
jobs to ensure the viability of current retirees' 4] Judgment.
retirement would not breach the fiduciary _”: P.ubhc officers and employees, cases
duty if the association did not place employer involving
interests above member interests. Cal. Const. Genuine issue of material fact existed as
art. 16,§ 17. to whether county's employee retirement
association placed the county's interests
Cases that cite this headnote above the association's member's interests or
violated its duty of loyalty in adopting a
[12] Counties 30-year amortization schedule that included

&= Pensions and benefits

Public Employment
&= Funds and Contributions

Absent breach of a separate fiduciary duty,
a county's employee retirement association's
transfer of moneys from funds not used to
keep a system in actuarial soundness to the
actuarially relevant accounts is not a breach
of the duty to treat retirement funds as trust
funds, even if such funds are used to cover
employer obligations. Cal. Const. art. 16,§ 17.

Cases that cite this headnote

a negative amortization period and that
reset every years for three years, thus
precluding summary judgment for association
and county on members' breach of fiduciary
duty claims. Cal. Const. art. 16, § 17; Cal.
Gov't Code § 31453.5.

See 2 Witkin & Epstein, Cal. Criminal Law
(4th ed. 2012) Crimes Against Governmental
Authority, § 168.

Cases that cite this headnote

**593 APPEAL from a judgment of the Superior Court
of Stanislaus County. Leslie C. Nichols, Judge. (Retired
Judge of the Santa Clara Sup. Ct. assigned by the Chief
Justice pursuant to art. VI, § 6 of the Cal. Const.) (Super.
Ct. No. 648469)

[13] Counties
&= Pensions and benefits

Public Employment
&= Funds and Contributions
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OPINION

DETIJEN, J.

*1191 OVERVIEW

Appellants, Michael R. O'Neal, Rhonda Biesemeier, and
Dennis J. Nasrawi, appeal from the trial court's grant of
summary judgment against them, as well *1192 as several
related evidentiary rulings. Appellants are members of
the retirement system operated by respondent Stanislaus
County Employees' Retirement Association (StanCERA)
through their retirement board (the board). The intervener
in this case, County of Stanislaus (County), is one
of several employers required to fund the StanCERA
retirement system.

In the aftermath of the recent recession, StanCERA
implemented several changes to the actuarial calculations
used to determine how to amortize unfunded liabilities
within the system and chose to utilize so- *%594
called non-valuation funds, money not used to ensure
the overall system was actuarially sound, to reduce
or replace required employer contributions. Appellants
filed suit, arguing these actions constituted a breach
of the constitutional fiduciary duties placed on the
board of a county retirement system. Specifically,
appellants alleged the adoption of an amortization rate for
unfunded liabilities which included a period of negative
amortization violated state law and constitutional
mandates. Appellants further argued the use of non-
valuation funds to reduce or replace required employer
contributions did the same.

Upon cross-motions for summary judgment, the trial
court concluded that none of the actions taken by the
board were contrary to law and, finding no material
issue of fact, determined summary judgment was properly
granted to StanCERA and County. Appellants have
appealed this ruling and the related denial of their cross-
motion for summary judgment. Related to the summary
judgment appeal, appellants raise several complaints with
evidentiary rulings made by the trial court which led to
the exclusion of appellants' expert declarations and the
introduction of evidence appellants contend should not
have been considered on summary judgment.

For the following reasons we conclude the trial court
correctly determined appellants were not entitled to
summary judgment, but erred in determining no material
issues of fact remained. We therefore reverse the grant
of summary judgment to respondents and remand for
proceedings consistent with this opinion. With respect to
the evidentiary issues raised, we generally affirm the trial
court, save for one issue, which has not been contested on
appeal.

FACTUAL AND PROCEDURAL BACKGROUND

This case reaches us for the second time. Previously,
we considered whether the trial court properly granted
StanCERA's demurrer. The case now returns following
the grant of summary judgment to StanCERA and
County. We provide a brief overview of the claims
involved to frame our discussion of relevant facts and our
legal analysis.

Although detailed more fully below, the claims in
this case all consider whether StanCERA violated
constitutional fiduciary duties when making *1193
decisions regarding the management of the retirement
system. The claims break down into two general
types. The first involves StanCERA's management of
certain excess-funds accounts. These accounts contained
funds which are not considered when making actuarial
calculations concerning the health of the retirement
system. Normally, contributions and investment returns
are included in the general retirement fund. However,
over time, this fund can become overfunded if returns
exceed expectations. These excess funds may then be
separated from the general fund into special reserve funds
to provide discretionary non-vested benefits to members.
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The first type of claim in this case questions whether
money can be transferred from these funds and for what
purposes such money may be used. The second type of
claim involves how StanCERA accounts and corrects for
investment losses and other failures to keep the overall
system properly funded from an actuarial standpoint.
When an actuarial accounting finds fund liabilities exceed
fund assets, the difference is identified as an unfunded
liability. To amortize any unfunded liability, StanCERA
is obligated to increase employer contributions. It does so
by adopting an amortization schedule designed to **595

fund the unfunded liabilities within a specific period of
time. The question is whether that amortization schedule
can include periods of negative amortization.

StanCERA filed the initial motion for summary judgment
in this case, attaching most of the evidence that
was before the trial court. In explaining the history
of how StanCERA managed excess funds and its
unfunded liabilities, up through and including the
currently contested transactions, StanCERA submitted
the declaration of Kathleen Herman, Operations
Manager for StanCERA since September 10, 2011, and
supporting documents. Excepting certain facts concerning
advice given to the board and the import of adopting a
negative amortization rate, appellants generally conceded
the facts identified by StanCERA were undisputed.
Appellants, however, contested their relevance, legal
meaning, or unstated implications.

I. USE AND MANAGEMENT OF EXCESS FUNDS
PRE-2007.

Up through 2007, StanCERA appears to have had
reasonably good returns on their investments. There
were instances of returns exceeding expectations. As a
result, a multitude of special reserve funds were created.
These included reserves to pay a $5,000 death benefit, a
Legal Contingency Reserve, a Tier 3 Disability Reserve,
a Contingency Reserve, a reserve to make additional

payments under Government Code I section 31691 et
seq. (the Health Insurance Reserve), and a reserve to
pay supplemental cost of living increases authorized by
section 31874.3 (the Special COL Reserve). These reserves
totaled more than $169 million, with nearly $158 million
in the Health Insurance Reserve and nearly $3 million
in the Special COL Reserve. These fund *1194 reserves
were generally used, as intended, to make additional
health insurance payments and annually determined cost

of living adjustments. In 2007, the general retirement fund
showed an overall net increase of nearly $188 million.

II. EVENTS FROM 2008 THROUGH THE
COMPLAINT.

In 2008, StanCERA began to experience investment losses
from the global downturn. Compounding these losses,
StanCERA learned that its prior actuary had made
mistakes that had overinflated the actuarial calculations
for the retirement fund. In 2008, the fund showed an
overall net decrease of approximately $150 million. This
caused the amount of unfunded liabilities to increase
from around $41 million to around $232 million and the
overall funding ratio to drop from 96.6 percent to 85
percent. As a result of these changes, County was faced
with an actuarial accounting suggesting it increase its
contributions from approximately $20 million (in 2006) to
approximately $45 million (in 2008) to properly cover its
employer obligations.

By the time StanCERA was working to set County's
contribution levels for the 2009-2010 fiscal year, the
actuarially recommended contribution had risen to over
$59 million; an increase of $22.7 million over the required
contribution for the 2008-2009 fiscal year. At the same
time, County was suffering from a substantial decrease
in revenue. County informed StanCERA that it had
experienced a $17 million decrease in its discretionary
revenue and had been forced over the previous two
years to issue layoffs, implement hiring freezes, and
reduce services to balance its budget. County asked
StanCERA to consider alternative ways to alleviate the
burden substantially increasing its contributions **596
would have on StanCER A members currently working for
County and County itself.

StanCERA ultimately decided
accounting procedures and transfer various funds in order

to modify certain

to work with County on its concerns. Thus, at the board's
April 28, 2009, meeting, the board voted to make three
changes affecting the 2009-2010 contribution levels.

First, the board voted to change StanCERA's
amortization schedule for unfunded liabilities to a 30-
year level percent of pay amortization rather than the
20-year level dollar amortization initially proposed. This
effected two changes in the amortization schedule. Most
obviously, it extended the amount of time to amortize
the unfunded liability from 20 years to 30 years, thus
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lowering the payments required each year. It also changed
how to calculate the payments owed each year. Under
a level dollar amortization schedule, the same amount
is paid each year such that the amount owed steadily
decreases until eliminated. Under a level percent of pay
schedule, the amount owed *1195 each year is tied to
the size of County's payroll and the schedule takes into
account expected payroll growth over time. Under such a
schedule, payments will increase over time and payments
early in the schedule may be insufficient to pay down the
principal. Indeed, under a level percent of pay schedule,
if the amortization period is 17 years or longer, at least
the first year's payment will be less than the interest on
the unfunded amount. If the amortization period is reset
regularly, as it was set to do for a three-year period under
the amendments, this could result in a schedule which
could never repay the existing debt. By utilizing both
a 30-year period and a level percent of pay schedule,
StanCERA adopted a schedule ensuring that after 10
years the funding ratio for the overall plan would be 10
percent lower than it would have been under the level
dollar schedule.

Second, the board transferred $50 million from the non-
valuation Health Insurance Reserve to valuation reserves.
These funds were directly credited to the valuation assets
of the overall fund. The increase in valuation assets
reduced the overall unfunded liability such that, under the
actuarial method adopted to amortize unfunded liabilities,
County's payments were reduced by approximately $2.9
million.

Third, the board transferred an additional $10 million
from the non-valuation Health Insurance Reserve to
reduce the payments owed by County under the
amortization schedule for unfunded liabilities. This
transfer was a dollar for dollar reduction in the payments
owed by County.

The board again faced employer budget concerns when it
calculated employer contributions for both the 2010-2011
and 2011-2012 fiscal years. With respect to the 2010-2011
fiscal year, StanCERA received a letter from County
noting a projected $15.5 million increase in its obligations,
explaining that, despite its efforts, County's budget
projected a $20 million shortfall, and asking for additional
relief with respect to County's employer contribution
payments. StanCERA also received a letter from the
City of Ceres noting its revenues had decreased by 20

percent but the proposed employer contributions were
projected to increase from 9.58 percent of payroll to 23.21
percent of payroll, and requesting relief. In response, the
board voted to transfer $21.4 million (apparently divided
as $20 million from the Health Insurance Reserve and
$1.4 million from the Special COL Reserve to reduce the
employer payments owed under the amortization schedule
for unfunded liabilities. This action was the same type of
dollar for **597 dollar reduction in payments authorized
previously. At the same time, the board changed the
amortization period for the unfunded liabilities to 25
years, although that still resulted in a payment which did
not cover the interest accruing on the unfunded liability
debt.

*1196 With respect to the 2011-2012 fiscal year,
StanCERA received another letter from County. Noting
it was facing another $28 million budget shortfall,
County requested StanCERA authorize the use of $12.6
million remaining in the non-vested benefit reserve funds
to again reduce County's retirement costs. StanCERA
also received a letter from the Stanislaus County
Superior Court requesting the board's consideration in
offsetting significant proposed increases to the employer
contributions and noting that “[w]ithout a onetime offset,
the impact on the Court will be financially devastating.”
The board again elected to make a transfer of non-
valuation reserve funds, this time in the amount of $14.3
million, to directly offset the employer payments owed to
amortize unfunded liabilities. At the same time, the board
again adopted a 25-year level percent of pay amortization
schedule, resetting the amortization calculations.

Since 2012, the board has further reduced the
amortization period for its unfunded liabilities, adopting
a 24-year period in 2012 and a 23-year period in 2013, but
continues to use a level percentage of pay system.

III. THE INITIAL OPERATIVE COMPLAINT.

Appellants filed a lawsuit over the board's decisions.
As the case reached us previously, appellants alleged
four causes of action for various breaches of fiduciary
duty. Three of these breaches allegedly occurred
when StanCERA transferred funds from the non-
valuation reserves to either the valuation reserves or to
cover employer contribution obligations for unfunded
liabilities. The accused transfers were the $10 million
(claim 1) and $50 million (claim 2) transfers in 2009,
and the $21.4 million (claim 4) transfer in 2010. For
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each of these claims, appellants asserted the transfer
breached both common law and constitutional fiduciary
duties, resulting in lost assets, lost investment earnings,
and reduced funding ratios. The fourth breach (claim
3) allegedly occurred when StanCERA adopted the
30-year level percentage of pay amortization schedule.
Appellants alleged this decision violated both statutory
and constitutional fiduciary duties as well as section
31453.5, resulting in the loss of trust assets and investment
earnings, and reducing the plan's funding ratio.

IV. O'NEAL I.

Appellants' complaint was
demurrer. (O'Neal v. Stanislaus County Employees'
Retirement Association (Apr. 4, 2012, F061439) 2012
WL 1114677 [nonpub opn.] (O'Neal I).) On appeal, we
reversed. In our discussion, we made three observations
relevant to this appeal. First, with respect to all four

initially dismissed on

claims raised, we concluded the violation of a fiduciary
duty resulting in harm to a trust's corpus was a sufficient
injury to support a cause of action. In *1197 reaching
this conclusion, we noted appellants had alleged, but still
needed to prove, the breach of certain fiduciary duties.
Second, with respect to appellants' three claims relating to
the loss of supplemental benefits due to allegedly improper
transfers of funds, we observed the breach of fiduciary
duty claim raised in that context would turn on whether
StanCERA's discretionary decisions were consistent with
the board's constitutional duty to act at all times for
the benefit of StanCERA's members and not **598
on the fact the benefits were not contractually required.
The unproven allegation that StanCERA breached that
fiduciary duty was sufficient to support a cause of
action. Third, we recognized the continuing nature of
StanCERA's allegedly improper conduct and need for
corrective action was sufficient to support an equitable
claim for relief. In light of these narrow observations, we
concluded the trial court incorrectly determined no cause
of action for injunctive relief had been pled and remanded
for further proceedings.

V. THE TRIAL COURT'S SUMMARY JUDGMENT
AND EVIDENTIARY RULINGS.

Following remand, appellants filed a second lawsuit
asserting the 2011 transfer of funds violated common law
and constitutional fiduciary duties and caused damages
in the same manner as the 2009 and 2010 transfers.
All parties then moved for summary judgment on all

five claims. As part of these proceedings, several related
issues were raised. Appellants moved to strike evidence
submitted by StanCERA on the ground appellants
had been prevented from seeking discovery on that
same evidence. And StanCERA and County moved to
strike portions of the expert declarations submitted by
appellants on foundational and gatekeeping grounds.

The trial court granted summary judgment in favor of
StanCERA and County and denied appellants' motion.
The court noted how “counsel all take the strong
position that trial is not necessary and that the main
facts are so well established that this matter should
on motion be decided as a matter of law” and, upon
its own review, reached “the opinion that there are no
material disputed issues of fact which would prevent
this court from” granting summary judgment. The trial
court proceeded to recount appellants' legal argument
and took judicial notice of “the ‘true signification’ of
the terms ‘amortization’ and ‘negative amortization’ ”
before considering the legal implication of the facts
asserted. With respect to this analysis, the trial court
determined “that Stan[CERA] discharged its fiduciary
duties in all respects and in no way abused its discretion”
and “that the conduct of Stan[CERA] fully conformed
to the requirements of the California Constitution,
statutes, and controlling authorities.” In doing so, the
court found unpersuasive the allegation StanCERA
violated article XVI, section 17, subdivision (a) of the
California Constitution; any provisions of the County
Employees Retirement Law of 1937, including *1198
section 31453.5; and any allegation StanCERA violated
its fiduciary duties by acting “ ‘imprudently.” ” As the
court explained, even if StanCERA's decisions were not
“quasi-legislative decisions of the board to which courts
give great deference,” the evidence provided “no basis
for determining that the board breached its fiduciary
duties, abused its discretion, or violated a requirement
of the California Constitution, statutes, or applicable
authorities.”

As part of its analysis, the trial court rejected appellants'
expert declaration from William Sheffler. The court found
Sheffler failed to review the circumstances then prevailing
when the board made its decisions, did not explain
why he reached his conclusions, and failed to support
his opinions through any established standards or any
consensus in any relevant expert community. The court
also noted Sheffler's opinion had been contradicted by
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his own deposition testimony and contradictory case law.
The court further rejected appellants' argument seeking
to exclude evidence from individual board members
regarding the circumstances prevailing at the time the
board made its decisions, finding exclusion of deliberative
process evidence was unnecessary in light **599 of the
presumption the board intends the natural and reasonable
effect of their enactments. Finally, the court concluded the
board was legally permitted to consider the employment
interests of StanCERA's active members in reaching its
decisions.

This appeal timely followed.

DISCUSSION

I. STANDARDS OF REVIEW.

Appellants contend the trial court wrongly denied their
motion for summary judgment and wrongly granted
summary judgment in StanCERA's favor. Summary
judgment is appropriate only when “all the papers
submitted show that there is no triable issue as to any
material fact and that the moving party is entitled to
a judgment as a matter of law.” (Code Civ. Proc., §
437¢c, subd. (¢).) “ ‘To determine whether triable issues
of fact do exist, we independently review the record
that was before the trial court....” ” (Elk Hills Power,
LLC v. Board of Equalization (2013) 57 Cal.4th 593,
606, 160 Cal.Rptr.3d 387, 304 P.3d 1052.) We review the
evidence in the light most favorable to the losing party and
resolve any evidentiary doubts and ambiguities in their
favor. (Martinez v. Combs (2010) 49 Cal.4th 35, 68, 109
Cal.Rptr.3d 514, 231 P.3d 259.)

[1] Appellants further contend the trial court
improperly excluded expert testimony favoring appellants'

position while admitting inadmissible evidence favoring

StanCERA. We review a ruling on evidentiary objections

for abuse *1199 of discretion. (See, e.g., Great American

Ins. Cos. v. Gordon Trucking, Inc. (2008) 165 Cal.App.4th

445, 449, 81 Cal.Rptr.3d 65; Powell v. Kleinman (2007)

151 Cal.App.4th 112, 122, 59 Cal.Rptr.3d 618; see

also Howard Entertainment, Inc. v. Kudrow (2012) 208

Cal.App.4th 1102, 1122-1123, 146 Cal.Rptr.3d 154 (conc.

opn. of Turner, P.J.) [evidentiary issues in summary

judgment proceedings reviewed for abuse of discretion

under the majority rule].) The party challenging the

ruling has the burden to establish an abuse of discretion.

(DiCola v. White Brothers Performance Products, Inc.
(2008) 158 Cal.App.4th 666, 679, 69 Cal.Rptr.3d 888.)
We interfere with the lower court's judgment only if the
party can show that no judge could reasonably have made
the same judgment. (/bid.; see Lockhart v. MVM, Inc.
(2009) 175 Cal.App.4th 1452, 1456, 97 Cal.Rptr.3d 206;
Jennifer C. v. Los Angeles Unified School Dist. (2008) 168
Cal.App.4th 1320, 1332, 86 Cal.Rptr.3d 274 [under abuse
of discretion standard, court's decision left undisturbed
unless it exceeds the bounds of reason].)

II. THE RELEVANT LEGAL PRINCIPLES.

This case is governed by several related legal principles.
We begin by laying out these principles before applying
them to the facts of the case.

A. CERL.

In O'Neal I, we provided a statutory background
concerning the laws covering county retirement systems.
We generally repeat that overview here for context,
providing additional information regarding provisions
and issues relevant to the disputes now before us.

StanCERA was formed and operates under the
provisions of the County Employees Retirement Law

of 1937 (CERL), section 31450 et seq.2 “Under
CERL an employee's pension is a combination of a
**600 retirement annuity based on the employee's
accumulated contributions supplemented by a pension
established with county contributions sufficient to
equal a specified fraction of the employee's ‘final
compensation.” [Citations.]” (Ventura County Deputy
Sheriffs' Assn. v. Board of Retirement (1997) 16 Cal.4th
483, 490, 66 Cal.Rptr.2d 304, 940 P.2d 891.) Retirement
benefits “are funded by employer contributions, employee
contributions, and investment earnings on monies
deposited in the fund.” (79 Ops.Cal. Atty.Gen. 95, 96
(1996).)

The persons who may qualify as annuitants or
beneficiaries under the retirement system of a CERL
*1200
association. (§ 31474.) The association is governed by
a board, usually (and apparently is in this case) called
the board of retirement. (See § 31459, subd. (c).) The
board is required to recommend to the county's board of
supervisors a rate of contribution by employees and by the
county as employer, at regular intervals, after considering

county constitute that county's retirement
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past and expected experience of the association in paying
benefits. (See § 31453, subd. (a).) The board of supervisors
is then required to establish an appropriation to pay
the county's contribution to the pension fund. (§§ 31581,
31584.)

The retirement board's establishment of a contribution
rate is to be based on the valuation of the “assets
and liabilities of the retirement fund.” (§ 31453, subd.
(a).) This valuation “shall be conducted under the

9 ¢

supervision of an actuary” “at intervals not to exceed three
years.” (Ibid.) The valuation “shall cover the mortality,
service, and compensation experience of the members and
beneficiaries, and shall evaluate the assets and liabilities
of the retirement fund.” (/bid.) The retirement board uses
these actuarial evaluations of the system, as modified over
time, to establish the county's annual pension contribution
rate, which is then funded by the county's board of

supervisors. (See § 31584.)

In determining the county's contribution rate, a board
of retirement may adopt, and StanCERA has adopted, a
statutory “normal contribution rate.” That normal rate
“shall be computed as a level percentage of compensation
which, when applied to the future compensation of the
average new member entering the system, together with
the required member contributions, will be sufficient to
provide for the payment of all prospective benefits of such
member.” (§ 31453.5.)

Relevant to this case, these payments were and continue
to be made in full by the relevant employers. However,
various circumstances, including an actuarial error and
insufficient investment returns, led to a situation where
these payments were not sufficient to cover the actuarial
liabilities for the fund. To the extent the normal rate does
not cover the total liability determined by the actuaries,
the board must recommend an additional assessment that
will amortize “[t]he portion of liability not provided by the
normal contribution rate ... over a period not to exceed 30
years.” (§ 31453.5.)

As noted, one source of funds for the payment of
retirement benefits is the income from investment of
previous contributions to the retirement fund. When
the board of retirement determines the liabilities and
assets of the fund, it (guided by its actuary) makes
certain assumptions about liabilities (including the age
and final compensation of employees when they retire)

and assets (including the interest or rate of return on
existing assets as a source of funds to pay benefits). If
the investment earnings during a particular year *1201
exceed the amount credited by the board to contributions
and reserves for that year, these excess earnings “shall
remain in the fund **601 as a reserve against deficiencies
in interest earnings in other years, losses on investments,
and other contingencies, except that, when such surplus
exceeds 1 percent of the total assets of the retirement
system, the board may transfer all, or any part, of such
surplus in excess of 1 percent ... for the sole purpose
of payment of the cost of the benefits described in this
chapter.” (§ 31592.2, subd. (a).) Among the “benefits
described in this chapter” for which excess earnings may
be used is the payment of “all, or a portion, of the
premiums, dues, or other charges for health benefits”
for retirees. (Id., subd. (b).) Retirees have no vested
interest in the payment of these supplemental benefits,
which are provided at the option of the county. (70
Ops.Cal. Atty.Gen. 1, 4 (1987).) Another of these non-
vested benefits is a potential annual increase in cost of
living payments when the statutory amount is less than the
calculated increase in cost of living for the year. (§ 31874.3,
subd. (a).)

B. California's Constitution: Article X VI, Section 17.
As a public pension or retirement system instituted under
CERL, StanCERA is also subject to several provisions

in the California Constitution guiding the operation of
such funds. In relevant part, article X VI, section 17 of the
California Constitution (hereafter section 17) provides:

“Notwithstanding any other provisions of law or this
Constitution to the contrary, the retirement board of a
public pension or retirement system shall have plenary
authority and fiduciary responsibility for investment of
moneys and administration of the system, subject to all
of the following:

“(a) The retirement board of a public pension or
retirement system shall have the sole and exclusive
fiduciary responsibility over the assets of the public
pension or retirement system. The retirement board
shall also have sole and exclusive responsibility to
administer the system in a manner that will assure
prompt delivery of benefits and related services to the
participants and their beneficiaries. The assets of a
public pension or retirement system are trust funds and
shall be held for the exclusive purposes of providing
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benefits to participants in the pension or retirement
system and their beneficiaries and defraying reasonable
expenses of administering the system.

“(b) The members of the retirement board of a
public pension or retirement system shall discharge
their duties with respect to the system solely in the
interest of, and for the exclusive purposes of providing
and their
contributions

benefits to, participants beneficiaries,
minimizing employer thereto, and
defraying reasonable expenses of administering the
system. A retirement board's duty to its participants and
their beneficiaries shall take precedence over any other

duty.

*¥1202 “(c) The members of the retirement board of a
public pension or retirement system shall discharge their
duties with respect to the system with the care, skill,
prudence, and diligence under the circumstances then
prevailing that a prudent person acting in a like capacity
and familiar with these matters would use in the conduct
of an enterprise of a like character and with like aims.”

1. History of Relevant Amendments.

The relevant portions of section 17 reached their current
form through two ballot initiatives. The first, Proposition
21, passed in 1984 in an apparent response to the emerging
financial markets of the 1980's. Proposition 21 introduced
the principle that “assets of a public pension or retirement
system are trust funds” which **602 “shall be held for the
exclusive purposes of providing benefits to participants in
the pension or retirement system and their beneficiaries
and defraying reasonable expenses of administering the
system.” (Ballot Pamp., Primary Elec. (June 5, 1984)
text of Prop. 21, p. 25, italics omitted.) In addition, it
identified several ways in which the fiduciary of those
trust funds must act. These included that the fiduciary
shall discharge his or her duties with respect to the system
“solely in the interest of, and for the exclusive purposes of
providing benefits to, participants and their beneficiaries,
minimizing employer contributions thereto, and defraying
reasonable expenses of administering the system,” and
“with the care, skill, prudence, and diligence under the
circumstances then prevailing that a prudent person acting
in a like capacity and familiar with these matters would
use in the conduct of an enterprise of a like character and
with like aims.” (Ibid., italics omitted.)

In general, Proposition 21 was presented as an amendment
which would “delete the specific constitutional restrictions
and limitations on the purchase of corporate stock by
public retirement systems” that was currently in place,
and place within the Legislature authorization to make
any desired investments “subject to specified standards of
fiduciary responsibility” while also specifying retirement
assets as trust funds “held for specified purposes.” (Ballot
Pamp., Primary Elec., supra, proposal of Prop. 21, p.
24.) Indeed, the Argument in Favor of the amendment
explained: “Proposition 21 was written to give public
pension assets full constitutional protection as trust
funds. It guarantees that neither the Governor nor future
Legislatures will ever be able to use this money for other
purposes.” (Id., argument in favor of Prop. 21, p. 26.)
The argument then explained that the controlling rules,
“designed in a different era, often defeat retiree interests
today” due to “the recent major changes in the national
financial markets: accelerated deregulation, an expanding
financial services industry, and many new, special-
purpose investment instruments.” (/bid.) Proposition 21
was offered to correct this “unanticipated problem by
making retiree and pension *1203 plan benefits the
only proper investment criteria.” (Ballot Pamp., Primary
Elec., supra, argument in favor of Prop. 21, p. 26.) It
identified four principles to its goal: making assets trust
funds such that “apart from reasonable administrative
costs, the only purpose for which these trust assets can
be used is the delivery of retirement benefits”; enacting
the “sole and exclusive purpose rule[,]” which obligates
trustees to perform their duties solely in the interest
of plan beneficiaries; making trustees personally liable
if they invest without exercising “the degree of care
expected of a prudent person, who is knowledgeable
in investment matters”; and retaining diversification
requirements. (/bid., italics omitted.)

The second major ballot initiative affecting section 17,
Proposition 162, passed in 1992 in an apparent response
to fears that the Legislature was raiding pension funds to

balance their budget. 3 Proposition 162 moved control of
pension funds and actuarial services from the Legislature
to pension systems by ensuring retirement boards shall
have “the sole and exclusive fiduciary responsibility over
the assets of the public pension or retirement system” and
the “sole and exclusive responsibility **603 to administer
the system in a manner that will assure prompt delivery of
benefits and related services to the participants and their
beneficiaries.” (Ballot Pamp., Gen. Elec., supra, text of
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Prop. 162, p. 70, italics omitted.) It also introduced the
requirement that the board's “duty to its participants and
their beneficiaries shall take precedence over any other
duty.” (Ibid.)

The analysis provided for Proposition 162 explained
that the current constitutional requirements mandated
retirement boards “use fund assets to: (1) provide benefits
to members of the system and their beneficiaries, (2)
minimize employer contributions, and (3) pay reasonable
administrative costs.” (Ballot Pamp., Gen. Elec., supra,
analysis by Legis. Analyst of Prop. 162, p. 37.) The
proposed amendment would require boards to continue
to honor these three mandates, but would specify “that
each board is to give highest priority to providing
benefits to members and their beneficiaries,” potentially
resulting in higher costs to employers “if board decisions
increase benefits without equal consideration to the
cost for those benefits.” (Ibid.) The arguments in
favor of the proposition focused less on these issues
and more on arguing the proposition would “STOP
POLITICIANS FROM USING PUBLIC PENSION
FUNDS TO BAIL THEM OUT WHEN THEY FAIL
TO KEEP GOVERNMENT SPENDING UNDER
CONTROL” (id., rebuttal to argument against Prop. 162,
p- 39), claiming it was “morally wrong and *1204 unfair
to take [the dignity and security of an earned pension]
away from [retirees]” (id., argument in favor of Prop. 162,
p. 38, boldface omitted).

2. Cases considering section 17.

Prior to the enactment of Proposition 162, section 17
was partially analyzed in two applicable cases: City
of Sacramento v. Public Employees Retirement System
(1991) 229 Cal.App.3d 1470, 280 Cal.Rptr. 847 (City of
Sacramento ) and Claypool v. Wilson (1992) 4 Cal.App.4th
646, 6 Cal.Rptr.2d 77 (Claypool ).

In City of Sacramento the court considered whether
conduct by the board of the Public Employees Retirement
System (PERS) in classifying overtime pay owed
under the Fair Labor Standards Act as nonovertime
compensation was permissible and in accord with section
17's duty to minimize employer contributions. (City of
Sacramento, supra, 229 Cal.App.3d at pp. 1475-1476,
1493, 280 Cal.Rptr. 847.) The court found the challenged
classification did not violate section 17 despite increasing

employer costs because, even if a duty to minimize
employer contributions were found, it could not “be
construed to require PERS to manage the retirement
system in a way which would favor an employer over
the beneficiaries to whom it owes a fiduciary duty.” (City
of Sacramento, supra, at p. 1493, 280 Cal.Rptr. 847.) To
reach this conclusion, the court relied on the designation
of retirement funds as trust funds and the common
law, “well-established rules of the law of trusts,” which
hold that “a trustee's primary duty of loyalty is to the
beneficiaries of the trust” and must be exercised “ ‘to the
exclusion of the interest of all other parties.” ” (Id. at p.
1494, 280 Cal.Rptr. 847.) In light of the controlling duty
of loyalty, “a ‘fiduciary cannot contend “that although he
had conflicting interest, he served his masters equally well
or that his primary loyalty was not weakened by the pull
of his secondary one.” * ” (Ibid.) In other words, any duty
the board may have to minimize employer contributions
“may not take precedence over its duty to the beneficiaries
of the system.” (/bid.) Thus, while not holding the board
was required to act in the manner it did, the court
concluded no competing constitutional provision could
require the board to **604 act in a manner detrimental
to its beneficiaries. (/bid.)

Claypool involved a dispute arising when statutory
modifications to PERS repealed three previously funded
supplemental cost of living programs and directed the
funds previously attributable to those programs be used to
offset contributions otherwise due from PERS employers.
(Claypool, supra, 4 Cal.App.4th at p. 652, 6 Cal.Rptr.2d
77.) One of the arguments in that case claimed transferring
funds previously designated for cost of living payments
to cover employer *1205 contributions violated the
constitutional mandate that “assets of a public pension
or retirement system are trust funds.” (/bid.; see id. at pp.

657-658, 673, 6 Cal. Rptr.2d 77.)*

In a lengthy historical recitation of changes to the
PERS system, the court noted that the cost of living
funds had been initially diverted from excess funds
contained in a deficiency-reserve account before being
redirected through multiple funds designed to assist
pension payments with retaining their purchasing power
over time. (Claypool, supra, 4 Cal. App.4th at pp. 653-658,
6 Cal.Rptr.2d 77.) The court found the valid repeal of
the statutes diverting these cost of living funds “created a
unique fund” in which the “moneys were not previously
counted toward the actuarial soundness of PERS, were
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not reserved to underwrite the actuarial soundness of
the basic pension benefits, and are not now tied to the
provision of any special benefits required to be paid.” (/d.
at p. 671, 6 Cal.Rptr.2d 77, fn.omitted.)

In light of this history, the court readily rejected
the constitutional trust fund argument without delving
heavily into the meaning of section 17. According to the
court, use of funds already held by the PERS trust to cover
employer obligations could not be construed as a raid
upon the trust itself, in violation of the mandate that trust
funds be used solely for the delivery of retirement benefits,
because “the money has not been diverted from the system
and is to be used for the purposes authorized by the
California Constitution.” (Claypool, supra, 4 Cal. App.4th
at p. 673, 6 Cal.Rptr.2d 77, fn. omitted.) In other words,
the funds always remained available to pay retirement
benefits. As the court explained, the “use of these funds
to meet the employers' continuing funding obligation is
no more proscribed by ... section 17 ... than is the use
of earnings attributable to the employer accounts of the
PERS fund for the same purpose.” (Id. at p. 674, 6
Cal.Rptr.2d 77.) The court did not, however, consider
whether such use of funds violated any fiduciary duties,
noting such a claim was a digression given the case
involved legislative limitations and not the actions of
fiduciaries. (Id. at p. 673, fn. 9, 6 Cal.Rptr.2d 77.)

Following enactment of Proposition 162, Bandt v. Board
of Retirement (2006) 136 Cal.App.4th 140, 38 Cal.Rptr.3d
544 (Bandt ) again looked at section 17. The dispute in
Bandt developed when the County of San Diego agreed to
increase county pension *1206 benefits by an actuarial
value of approximately $1.1 billion. (Bandt, supra, at p.
143, 38 Cal.Rptr.3d 544.) To offset this rise in costs,
the county decided to voluntarily reduce the unfunded
liability in the pension fund through the issuance of $550
million in bonds. ( **605 Id. at p. 144, 38 Cal.Rptr.3d
544.) There was a delay due to litigation in depositing these
funds, causing the retirement fund's annual valuation
to not include that sum in its assets and resulting in
an increase in the amount of the employer contribution
necessary to support the fund. (/bid.) In response, after
the deposit was made, the county asked for an interim
evaluation which would consider the deposited funds
as assets and, relatedly, reduce the county's employer
contribution requirement. (/bid.) The lawsuit was filed
after this request was granted, on the premise that the
retirement board had a constitutional duty to maximize

the assets of the trust fund and, therefore, could not
reduce the previously set employer contribution through
an interim valuation. (Id. at p. 145, 38 Cal.Rptr.3d 544.) In
a bench trial on this claim, the trial court found the board
had acted in the interest of its members in conducting the
interim evaluation and setting a longer repayment period
in light of the fact the county increased benefits, paid off
half of the liability for that increase in one year, and faced
the prospect of having to lay off employees due to financial
difficulties. (/bid.)

The appellate court affirmed this conclusion. Looking at
section 17, the court found subdivision (b)'s mandate that
the retirement board's “duty to its participants and their
beneficiaries shall take precedence over any other duty”
was ambiguous as to the manner in which that duty must
be prioritized. (Bandt, supra, 136 Cal.App.4th at p. 151,
38 Cal.Rptr.3d 544.) Looking at the fact Proposition 162
had been proposed as a response to a bill permitting the
Legislature to use reserve funds in a retirement system
to help balance the budget and that the Legislative
Analyst noted benefits were being placed as the duty of
highest priority, the court readily found Proposition 162
“intended to provide that a retirement board's duty to
its participants and members was paramount, and thus
must be placed above any purpose to minimize employer
contributions.” (Bandt, supra, at p. 154, 38 Cal.Rptr.3d
544.) However, the court found ambiguity regarding
whether, under Proposition 162, a retirement board had
“a secondary duty to minimize employer contributions”
which must be subjugated to the primary duty. (Bandt,
supra, at p. 155, 38 Cal.Rptr.3d 544.) It also found
ambiguity concerning the “constitutional standard by
which this court should determine whether a retirement
board has violated its constitutional mandate by acting
in a manner contrary to the interest of its members,”
analogizing the issue to corporate governance's deferential
business judgment rule before refusing to resolve the issue.
(1d. at p. 156, 38 Cal.Rptr.3d 544.)

Regardless of any ambiguities, the appellate court
ultimately found the board did not violate their duty to
act in the best interests of their members. The court's
conclusion turned on facts demonstrating the board's
actions caused no material harm to the retirement fund's
members under any *1207 applicable standard of review
and, in fact, acted in a manner benefiting members.
Although the plan's unfunded liability increased due to
the board's actions, this was not a de facto demonstration
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of harm to the membership because the rise occurred
due to an overall increase in benefits. (Bandt, supra, 136
Cal.App.4th at p. 157, 38 Cal.Rptr.3d 544.) Likewise,
utilizing an interim evaluation to recalculate payments
did not create a material harm because the evidence
demonstrated the 15-year timeline adopted for amortizing
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the recalculated unfunded liability “ ‘would allow for all
current unfunded liabilities to be funded on average by
the time needed to make payments to the current active
employees,” ” meaning no benefits would be reduced.
(Ibid.) With respect to actual benefits to the membership,
accepting **606 the interim valuation would likely cause

the county to trust that the board was considering its

ERNEE)

potential duty to minimize employer contributions when
possible and would preserve up to 1,500 jobs held by
members. (Id. at pp. 158-159, 38 Cal.Rptr.3d 544.) This
final consideration was permissibly considered because
“a member's interest as an employee is clearly related
to his interest as a pension beneficiary” and “job losses
could also negatively impact the financial condition of the
retirement fund.” (Id. at p. 159, 38 Cal.Rptr.3d 544.) In
light of these findings, there was no conduct taken which
violated the board's constitutionally defined fiduciary
duties.

C. The law of trusts.
Under the Probate Code, the term “ ‘[tJrust’ ” excludes
“[t]rusts for the primary purpose of paying debts,
dividends, interest, salaries, wages, profits, pensions, or
employee benefits of any kind.” (Probate Code, § 82, subd.
(b)(13).) As an early version of this statute was added to
the Probate Code by Statutes 1983, chapter 842, section
21, the statutory definition excluded trusts for paying
pension funds prior to enactment of Proposition 21 and its
constitutional definition of public pensions as trust funds.
(Cal. Law Revision Com. com., 52 West's Ann. Prob.
Code (2002 ed.) foll. § 82.) Despite this timing, no court
has expressly concluded all provisions of the Probate Code

governing trusts also govern retirement boards. Although
several courts have cited statutory provisions for support
of their analysis, at least one court has rejected the request
to invoke certain statutory provisions regarding the
removal of trustees. (See Meyers v. The Retirement Fund
of Federated City Employees (2014) 223 Cal.App.4th 1201,
1210-1212, 167 Cal.Rptr.3d 725 [finding no statutory or
common law reason to apply Prob. Code provisions for
removal of trustees to retirement fund].) What appears
consistent throughout the relevant case law, however, is
that the designation of retirement funds as trust funds

and the express recognition of fiduciary duties related to
management of those funds adds weight to the authority
of the common law and statutory doctrines concerning
actions taken by those overseeing trust funds. (See 13
Witkin, Summary of Cal. Law (10th ed. 2005) Trusts, § 6,
p. 572 [“A pension plan creates two *1208 relationships:
(a) a contractual relationship between the employer and
the employee, and (b) a trust relationship between the
pensioner and the trustee administering the plan.”].)

[21 We agree with this willingness to consider and
apply well-settled principles governing trust fiduciaries.
Application of such principles ensures the amendments
made by Proposition 21 designating public pension and
retirement funds as trust funds are given their full weight
in light of the history leading to their adoption. At the
same time, application of these principles in the context
of the fiduciary duties identified in section 17 comports
with how the Probate Code itself views Probate Code
section 82's definitional exclusion of pension funds from
the trust laws. (Probate Code, §§ 15002 [“Except to the
extent that the common law rules governing trusts are
modified by statute, the common law as to trusts is
the law of this state.”]; 15003, subd. (c) [“Nothing in
this division or [Probate Code slection 82 is intended to
prevent the application of all or part of the principles or
procedures of this division to an entity or relationship
that is excluded from the definition of ‘trust’ provided
by [Probate Code slection 82 where these principles or
procedures are applied pursuant to statutory or common
law principles, by court order or rule, or by contract.”].)
To the extent section 17 directs fiduciaries to behave in
a manner consistent with the **607 common law or
the Probate Code, the law of trusts is a valuable tool to
consider.

While we need not identify every duty which may fall
within this conclusion, it is clear from the text of section
17 that, at a minimum, we must review the duties of
trust fiduciaries to act for the benefit of and hold trust
funds for their beneficiaries. (See § 17, subds. (a), (b)
[identifying the following fiduciary responsibilities: “the
sole and exclusive fiduciary responsibility over the assets
of the public pension or retirement system”; “sole and
exclusive responsibility to administer the system in a
manner that will assure prompt delivery of benefits and
related services to the participants and their beneficiaries”;
holding funds “for the exclusive purposes of providing
benefits to participants in the pension or retirement system
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and their beneficiaries and defraying reasonable expenses
of administering the system”; discharging duties “solely
in the interest of, and for the exclusive purposes of
providing benefits to, participants and their beneficiaries,
minimizing employer contributions thereto, and defraying
reasonable expenses of administering the system”; and
determining the “board's duty to its participants and their
beneficiaries shall take precedence over any other duty”].)

1. #1209 Duties constraining powers
granted by the trust instrument.

As an initial guideline, a trustee “has a duty to administer
the trust, diligently and in good faith, in accordance with
the terms of the trust and applicable law.” (Rest.3d Trusts,
§ 76; accord, Prob. Code, § 16000 [providing the “trustee
has a duty to administer the trust according to the trust
instrument” and trust law].) “Because of this combination
of duties, the fiduciary duties of trusteeship sometimes
override or limit the effect of a trustee's duty to comply
with trust provisions; conversely, the normal standards
of trustee conduct prescribed by trust fiduciary law may,
at least to some extent, be modified by the terms of the
trust.” (Rest.3d Trusts, § 76, com. b, p. 69.) In cases
where a trustee is given discretionary powers, the trustee's
exercise of that discretion “is subject to supervision by
a court only to prevent abuse of discretion.” (Rest.3d
Trusts, § 87.) However, the “grant of a power to a trustee,
whether by the trust instrument, by statute, or by the
court, does not in itself require or permit the exercise of
the power. The exercise of a power by a trustee is subject
to the trustee's fiduciary duties.” (Prob. Code, § 16202;
accord, Rest.3d Trusts, § 87, com. a, pp. 242-243.) Indeed,
the Restatement Third of Trusts comments that “an abuse
of discretion occurs when a trustee acts from an improper
even though not dishonest motive, such as when the act
is undertaken in good faith but for a purpose other than
to further the purposes of the trust or, more specifically,
the purposes for which the power was granted.” (Rest.3d
Trusts, § 87, com. ¢, p. 244.)

With this guidance in mind, we turn to the most stringent
duty imposed by the law of trusts, the duty of loyalty.
According to the Restatement Third of Trusts section
78, subdivision 1, “[e]xcept as otherwise provided in the
terms of the trust, a trustee has a duty to administer the
trust solely in the interest of the beneficiaries.” (Accord,
Prob. Code, § 16002, subd. (a) [“The trustee has a

duty to administer the trust solely in the interest of
the beneficiaries.”].) Although this duty is frequently
invoked as a protection against creating conflicts between
a trustee's fiduciary duties and personal interests, it is
also understood to protect against improper influence
generally. Thus, actions by a trustee may be considered
improper if they are taken “either for the purpose of
benefiting a third person (whether or not a **608 party
to the transaction) rather than the trust estate or for
the purpose of advancing an objective other than the
purposes of the trust.” (Rest.3d Trusts, § 78, com. f, p.
109; accord, Prob. Code, § 16004, subd. (a) [“The trustee
has a duty not to use or deal with trust property for the
trustee's own profit or for any other purpose unconnected
with the trust....”].) This duty of loyalty strongly parallels
provisions of section 17 added by Proposition 21 and
amended by Proposition 162. (§ 17, subd. (b) [“The
members of the retirement board of a public pension
or retirement system shall discharge their duties with
respect to the system solely in the interest of, and for
the exclusive purposes of providing benefits *1210 to,
participants and their beneficiaries, minimizing employer
contributions thereto, and defraying reasonable expenses
of administering the system. A retirement board's duty
to its participants and their beneficiaries shall take
precedence over any other duty.”].)

Related to this duty, although less important to the
purposes of this case, is the duty of prudence, which
requires the trustee “to administer the trust as a prudent
person would, in light of the purposes, terms, and other
circumstances of the trust.” (Rest.3d Trusts, § 77, subd.
(1).) As an overall guideline for how trustees should
act, both in investing and general administration of the
trust, this duty dovetails with the general standard of
care imposed upon trustees under the Probate Code to
“administer the trust with reasonable care, skill, and
caution under the circumstances then prevailing that a
prudent person acting in a like capacity would use in the
conduct of an enterprise of like character and with like
aims to accomplish the purposes of the trust as determined
from the trust instrument.” (Prob. Code, § 16040, subd.
(a), but see id. subd. (c) [this standard does not apply
to investments in California, which are governed by the
Uniform Prudent Investor Act].) As with the duty of
loyalty, this duty strongly parallels the text of section 17.
(§ 17, subd. (c) [“The members of the retirement board
of a public pension or retirement system shall discharge
their duties with respect to the system with the care, skill,
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prudence, and diligence under the circumstances then
prevailing that a prudent person acting in a like capacity
and familiar with these matters would use in the conduct

of an enterprise of a like character and with like aims.”].) >

With these general legal principles considered, we turn to
the arguments presented by the parties.

III. APPELLANTS WERE NOT ENTITLED TO
SUMMARY JUDGMENT.

Appellants argue the trial court erred in failing to
grant their motion for summary judgment. Tied to
this argument is the assumption that there were no
material facts in issue and the law required judgment
in appellants' favor. Thus, resolution of this issue will
generally inform whether the trial court properly awarded
summary judgment to StanCERA and County. For this
reason, we frame the analysis in the context of appellants'
arguments while recognizing that StanCERA and County
have raised additional points, which will be considered as
needed.

**609 *1211 A. O'Neal I does not resolve this case.
Appellants argue this case should have been resolved

in their favor in light of our prior decision in
O'Neal I. Under this argument, appellants contend
proving the facts alleged in the operative complaints
legally requires injunctive relief, absent proof of some
affirmative defense. In support of this argument,
appellants attempt to demonstrate the core conduct
alleged in their complaints was undisputed (i.e., that
StanCERA made the four contested transfers of non-
valuation funds to offset County's employer contributions
and adopted an amortization scheme which included
negative amortization despite underfunding in the plan).
Appellants then argue that proof of this conduct is
sufficient to grant summary judgment in their favor
because the conduct is undisputedly contrary to the
law and therefore a de facto violation of StanCERA's
fiduciary duties. Although initially invoking the law of
the case doctrine, appellants' argument demonstrates an
understanding this doctrine is not applicable. Indeed,
appellants' argument confirms that summary judgment
would only be properly granted if the undisputed conduct
in this case violated StanCERA's fiduciary duties as a
matter of law. This is consistent with our statement in
O'Neal I that, while appellants' allegation of a breach
of fiduciary duty stated a valid claim, those allegations

still needed to be proven. As further developed, post, that
some underlying facts are undisputed does not mean the
existence of a breach of duty is undisputed. We thus first
consider whether appellants showed a breach of duty as a
matter of law.

B. Appellants' improper transfer claims.

Although spread across four claims for relief, appellants
have identified two types of transfers, which appellants
contend violate statutory restrictions. In the first, non-
valuation reserve funds are transferred to valuation
reserve funds, thus taking money that was not previously
included in the actuarial calculations and adding it to
the asset column of the pension system. The transfer
indirectly affects the employer's obligations by reducing
the amount of unfunded liabilities. In the second, non-
valuation reserve funds are removed from the reserves and
utilized to directly pay employer obligations related to
the amortization of unfunded liabilities. The funds replace
employer funds that would have otherwise been required
to be added to the actuarial assets. Although the impact of
these actions is different, we find no distinction between
the two in the context of the legal authority to conduct the
transfer. In neither case has the transfer broken the law.

Appellants claim both CERL and an opinion from the
Attorney General explicitly bar the transfers made in this
case. We do not agree. The provisions of CERL covering
excess earnings concern how excess earnings realized
within a single year may be managed. When initially
realized, excess *1212 earnings must be kept “as a reserve
against deficiencies in interest earnings in other years,
losses on investments and other contingencies.” (§ 31592.)
However, once the excess earnings exceed a statutory
minimum, they may be transferred out of the general
reserve fund and into a county advance reserve fund. That
separate fund, once established, shall be used “for the sole
purpose of payment of the cost of the benefits” described
by the CERL. (§ 31592.2, subd. (a).)

Consistent with this statutory mandate, when excess
earnings above 1 percent of the retirement system's assets
are earned in any given year, the Attorney General
has opined these funds cannot be transferred out of
the general valuation reserve **610 fund and into the
county advance reserve fund to directly cover employer
contribution payments. (79 Ops.Cal.Atty.Gen., supra, at
p- 98.) However, the Attorney General believes such funds
may be used to pay a portion of the pension system's
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liabilities (the actual retirement benefits owed) and in that
way both directly reduce the overall liability in the system
and indirectly reduce employer payments calculated off
of those liabilities. (/bid.; see id. at pp. 101-102 [“Looking
first to the language of section 31592.2, we find that
when earnings are in excess of 1 percent of the total
assets of the retirement system, ‘the board may transfer
all, or any part, of such surplus in excess of 1 percent
of the said total assets into county advance reserves for
the sole purpose of payment of the cost of the benefits
described in this chapter.” The ‘benefits described in this
chapter’ are the benefits to which a system member is
entitled at retirement. The cost of these benefits is incurred
by the retirement system as an entity separate from the
county and independently administered by the retirement
board.”].)

The statutory guidance and interpretation from the
Attorney General do not explicitly cover the facts in
this case. Here, funds which were diverted from the
general reserves to county advance reserves in past years
were removed from the separate funds they had been
placed into and used to offset the effect of increasing
plan liabilities either by increasing the plan's assets or by
substituting non-valuation funds for payments required
from employers. While there is ample statutory guidance
on how to manage excess funds in a specific year, and
on how to use funds when removed from the general
reserves, these laws do not dictate whether those excess
funds, once removed, must permanently remain within the
county reserve funds or whether they may be returned to
the retirement fund “as a reserve against deficiencies in
interest earnings in other years, losses on investments],]
and other contingencies.” (§§ 31592, 31592.2, subd. (a).)
Similarly, we have been pointed to no opinion from
the Attorney General considering whether an advance
county reserve fund can be closed, or have existing money
transferred out of it, for uses not authorized by the statute
allowing the initial transfer. As such, while the Attorney
General's opinion is valuable to understanding the scope
of *1213 obligations placed upon the board, it is not
controlling where pre-existing funds are intentionally
removed from a county advance reserve fund.

[3] Inlight of this lack of authority, the question remains
whether the transfer was per se illegal. We conclude it
was not. The board has been granted plenary authority
over administration and investment decisions concerning
the retirement system, subject to its fiduciary duties. (City

of San Diego v. San Diego City Employees' Retirement
System (2010) 186 Cal. App.4th 69, 78-79, 111 Cal.Rptr.3d
418.) With no statutory authority to the contrary, we see
no reason why the board could not, if consistent with its
fiduciary obligations, close or reduce a county advance
reserve excess fund account and utilize that money for
a different purpose. The funds are not being utilized to
keep the system in actuarial balance and, assuming the
funds remain within the retirement system, are not being
improperly diverted from the trust as a whole.

In the generally parallel circumstances presented in
Claypool, where cost of living funds originally diverted
from a reserve against deficiencies were statutorily closed
and used to cover required employer obligations, the
court determined such non-valuation funds could be
used to supplement employer contributions without
violating contractual or constitutional rights **611 to
the continued funding and protection of trust assets.
(Claypool, supra, 4 Cal.App.4th at pp. 671-674, 6
Cal.Rptr.2d 77.) Of course, because the issue was ancillary
to the appropriateness of the Legislature's actions,
the court noted its determination had no bearing on
whether such transfers were consistent with any fiduciary
obligations owed under other constitutional provisions.
(Id. at p. 673, fn. 9, 6 Cal.Rptr.2d 77.) While the
question in this case is whether the board could choose
to transfer out only a portion of the excess funds in
the county advance reserve, the analysis in Claypool
applies here. The board has the authority to close or
reduce non-valuation accounts and apply those funds to
offset employer obligations either directly or indirectly,
provided it acts in line with its fiduciary obligations. (/d. at
p. 674, 6 Cal.Rptr.2d 77 [“The use of these funds to meet
the employers' continuing funding obligation is no more
proscribed by ... section 17 ... than is the use of earnings
attributable to the employer accounts of the PERS fund
for the same purpose.”].)

Having reached this conclusion, it follows that appellants
were not entitled to summary judgment on these claims.
There is no constitutional or statutory barrier to the
underlying decision to reduce or close non-valuation
reserve, excess-funds accounts and to use those funds to
offset required employer contributions. However, such
decisions are subject to the board's constitutional, and
common law fiduciary duties.

*1214 C. Appellants' negative amortization claim.
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[4] Appellants also allege summary judgment should
have been granted on claim 3 because it is illegal
to adopt an amortization schedule which includes a
negative amortization rate and, therefore, adopting such
a schedule is a breach of fiduciary duty. In particular,
appellants contend section 31453.5 precludes the adoption
of any amortization schedule which includes negative
amortization. We disagree.

Section 31453.5 allows for the portion of a plan's liability
that is not covered by the normal contribution rate defined
in that section to “be amortized over a period not to exceed
30 years.” (Ibid.) Relying on Black's Law Dictionary (9th
ed. 2009) at page 99 to define “amortization” as “[t]he
act or result of gradually extinguishing a debt, such as a
mortgage, usufally] by contributing payments of principal
each time a periodic interest payment is due,” appellants
claim the adoption of a policy which does not pay down
principal at all times does not qualify as amortization.

“ ¢ “IW]e begin with the plain language of the
statute, affording the words of the provision their
ordinary and usual meaning and viewing them in
their statutory context, because the language employed
in the Legislature's enactment generally is the most
reliable indicator of legislative intent.” [Citations.] The
plain meaning controls if there is no ambiguity in the
statutory language.’ [Citation.] In interpreting a statutory
provision, ‘our task is to select the construction that
comports most closely with the Legislature's apparent
intent, with a view to promoting rather than defeating
the statutes' general purpose, and to avoid a construction
that would lead to unreasonable, impractical, or arbitrary
results.” ” (Poole v. Orange County Fire Authority (2015)
61 Cal.4th 1378, 1384-1385, 191 Cal.Rptr.3d 551, 354 P.3d
346.)

In this case, we need go no further than the plain language
of the statute. Unfunded liability must be “amortized over
a period not to exceed 30 years.” (§ 31453.5, italics added.)
Appellants' complaint about the existence of a period of
negative amortization focuses too narrowly on the word

**612 amortized, ignoring the broader context of the
statute. There is no reason, under the plain language of the
statute, why a negative amortization period cannot exist,
provided the overall amortization schedule eliminates the

unfunded liabilities over a period not to exceed 30 years. 6

Nothing in the definition of amortization prevents or
conflicts with such a reading.

*1215 Having concluded adopting an amortization
schedule which includes a period of negative amortization
does not violate section 31453.5, it follows that appellants
were not entitled to summary judgment on this claim.
Rather, as with appellants’ other claims, the only
limitations on the board's decisions are the board's
fiduciary obligations to its members.

IV. STANCERA AND COUNTY WERE NOT
ENTITLED TO SUMMARY JUDGMENT.

Although the facts do not show a per se violation of
law, the question remains whether the trial court properly
granted summary judgment to StanCERA and County on
the evidence presented. In considering this question, we
summarize the cause of action for a breach of fiduciary
duty and relevant principles arising at the summary
judgment stage of such claims. We then apply those
principles to the facts of this case to determine whether no
material issues of fact remain.

A. Breach of fiduciary duty claims and summary

judgment principles.
51 161 [7]
of fiduciary duty are (1) the existence of a fiduciary
relationship, (2) its breach, and (3) damage proximately

caused by that breach.” (Mendoza v. Continental Sales
Co. (2006) 140 Cal.App.4th 1395, 1405, 45 Cal.Rptr.3d
525.) Although subject to exceptions, the determination
whether a breach of fiduciary duty occurs under a
particular set of facts is “ ‘mainly for the trier of facts.’
” (Mueller v. MacBan (1976) 62 Cal.App.3d 258, 276, 132
Cal.Rptr. 222; see Marzec v. Public Employees' Retirement
System (2015) 236 Cal.App.4th 889, 915, 187 Cal.Rptr.3d
452 [ ‘Whether a fiduciary duty exists is generally
a question of law. [Citation.] Whether the defendant
breached that duty towards the plaintiff is a question of
fact. [Citation.]’ ’]; Harvey v. The Landing Homeowners
Assn. (2008) 162 Cal.App.4th 809, 822, 76 Cal.Rptr.3d
41 [“Breach of duty is usually a fact issue for the jury.
[Citation.] Breach may be resolved as a matter of law,
however, if the circumstances do not permit a reasonable
doubt as to whether the defendant's conduct violates
the degree of care exacted of him or her.”].) Expert
testimony demonstrating a breach is not required, but is
admissible in circumstances where the conduct supporting
the alleged breach is beyond common knowledge. (See

“The elements of a claim for breach
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Stanley v. Richmond (1995) 35 Cal.App.4th 1070, 1087, 41
Cal.Rptr.2d 768.)

[8] As a preliminary matter, StanCERA argues the
breaches alleged in this case arose from discretionary
decisions taken by the board and, thus, are entitled to
deference such that the board must be upheld if reasonable
minds could disagree as to the wisdom of the board's
actions. We do not agree. While it is true that the board
acts under a grant of plenary authority to administer
the retirement system, **613 this grant of discretion is
not absolute. As *1216 StanCERA admits, we explained
in O'Neal I “the allegation in the amended complaint
that respondent breached its fiduciary duty is, in the
circumstances of this case, the legal equivalent of an
allegation that respondent's actions were a breach of
discretion, since respondent's board does not have lawful
discretion to act in contravention of its constitutional
duties.” This conclusion was consistent with the law of
trusts and the case law. (See Prob. Code, §§ 16081, subd.
(a) [“[T)f a trust instrument confers ‘absolute,” ‘sole,” or
‘uncontrolled’ discretion on a trustee, the trustee shall act
in accordance with fiduciary principles and shall not act
in bad faith or in disregard of the purposes of the trust.”];
16202 [“The grant of a power to a trustee, whether by
the trust instrument, by statute, or by the court, does
not in itself require or permit the exercise of the power.
The exercise of a power by a trustee is subject to the
trustee's fiduciary duties.”]; City of Sacramento, supra,
229 Cal.App.3d at p. 1494, 280 Cal.Rptr. 847 [“ ‘The
trustee is under a duty to the beneficiary to administer
the trust solely in the interest of the beneficiary.” ”].) It
confirms that a breach of a trustee's fiduciary duty, if
proven, demonstrates a breach of discretion, as a trustee's
discretion is necessarily constrained by any fiduciary
obligations. (See Rest.3d Trusts, §§ 70, 86.)

[9] Thus, to be entitled to summary judgment,
StanCERA and County must demonstrate one or more
elements of a breach of fiduciary duty claim “cannot be
established, or that there is a complete defense to that
cause of action.” (Palm Springs Villas II Homeowners
Assn., Inc. v. Parth (2016) 248 Cal. App.4th 268, 278, 204
Cal.Rptr.3d 507.) Unlike in cases where interpretation of
the relevant statutory requirements can resolve whether
disputed conduct was proper, in the present context of an
alleged breach of fiduciary duty, StanCERA's argument
requires demonstrating a lack of evidence exists which
could be interpreted by the trier of fact as reflecting

conduct contrary to StanCERA's fiduciary duties. Only
if this burden is met will the burden shift to appellants
““ “to show that a triable issue of one or more material
facts exists as to that cause of action or a defense thereto.”
> (Ibid.) “ ‘Because a summary judgment denies the
adversary party a trial, it should be granted with caution.’

» (Ibid.)

[10] As a second preliminary matter, County alleges
appellants have waived their right to appeal the summary
judgment granted on County's motion, which alleged a
lack of evidence to support appellants' claims, for failure
to appropriately raise the issue on appeal. In the same
vein, appellants allege StanCERA's motion for summary
judgment was procedurally flawed and thus could not
support the trial court's determination because it did not
identify a basis upon which summary judgment could be
granted. We disagree with both contentions.

With respect to appellants' contentions on appeal,
although appellants put virtually no argument toward
directly opposing County's motion, the issues *1217
behind appellants' main arguments overlap as between
StanCERA and County. Moreover, while appellants
focus primarily on legal issues supporting their contention
the trial court erroneously denied their summary judgment
motion, appellants also identify evidence supporting
their position that StanCERA violated its fiduciary
obligations and thereby harmed the trust corpus. In
this way, appellants have challenged the grant of
summary judgment to StanCERA and County based
on the evidence presented before the trial court, even
if only weakly. As the trial court's summary judgment
determination concluded **614 there were no material
issues of fact and the facts were insufficient to support
a breach of fiduciary duty finding, we conclude the
appropriateness of the trial court's ruling has been
preserved on appeal.

With respect to StanCERA's original summary judgment
motion, StanCERA rightly points out its motion clearly
identified the bases upon which it sought judgment as
a matter of law and how those bases correspond to
the judgment entered by the trial court. We see no
validity in appellants' argument the underlying motion
was procedurally defective.

With these issues resolved, we turn to appellants' five
claims. StanCERA and County contend the facts are
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insufficient to demonstrate either a breach of fiduciary
duty or damages.

B. Appellants' improper transfer claims.

As noted, ante, appellants' improper transfer claims
involve two distinct factual scenarios. For both types
of transfers, when taken in the light most favorable to
appellants, the evidence shows an actuarial calculation
of employer contributions was made, which was higher
than ultimately required after the transfers. Following this
initial actuarial calculation, StanCERA received letters
from County and other employers identifying funding
shortfalls within the employers' budgets which would
cause budget crises if the proposed employer contributions
were not reduced. Included in these letters were reminders
from County of past instances in which it had worked
with StanCERA to the benefit of StanCERA's members.
In response to these letters, StanCERA made the
disputed transfers, lowering the employers' liabilities
under an amended actuarial calculation or directly paying
a portion of those liabilities. As a result, two funds
dedicated to paying discretionary supplemental benefits
were substantially diminished.

[11] Pointing to StanCERA's contention its conduct
helped “participating employers manage a crisis in the
short term” and the claim that County leveraged its
past support for StanCERA members to its advantage,
appellants argue a breach of fiduciary duty occurred when
StanCERA placed County interests above the interest
of its members, resulting in a so-called pension *1218
raid on the supplemental funds. While we have rejected
the legal bases upon which appellants sought summary
judgment, taking the evidence in the light most favorable
to appellants there is a material issue of fact regarding
whether StanCERA's conduct breached its constitutional
fiduciary duties, thereby causing damage to appellants.

We find City of Sacramento, supra, 229 Cal.App.3d
1470, 280 Cal.Rptr. 847, instructive in this instance.
Under section 17, subdivision (b) the fiduciaries of a
public pension or retirement system must discharge their
duties “solely in the interest of, and for the exclusive
purposes of providing benefits to, participants and their
beneficiaries, minimizing employer contributions thereto,
and defraying reasonable expenses of administering the
system. A retirement board's duty to its participants
and their beneficiaries shall take precedence over any
other duty.” Relying on the history of this constitutional

provision, the court in City of Sacramento explained how,
even if this provision creates a duty to minimize employer
contributions, its express determination that the duty to
a plan's participants shall take precedence cannot mean
the fiduciaries may “manage the retirement system in a
way which would favor an employer over the beneficiaries
to whom it owes a fiduciary duty.” (City of Sacramento,
supra, 229 Cal.App.3d at p. 1493, 280 Cal.Rptr. 847.)
This **615 principle is consistent with the common law
fiduciary duty of loyalty. As noted, ante, this common
law duty could render otherwise proper conduct a breach
of fiduciary duty upon a showing the conduct was taken
“either for the purpose of benefiting a third person
(whether or not a party to the transaction) rather than the
trust estate or for the purpose of advancing an objective
other than the purposes of the trust.” (Rest.3d Trusts, §
78, com. f, p. 109.) As the court in City of Sacramento
succinctly noted, in the face of facts showing an improper
influence “a ‘fiduciary cannot contend “that although he
had conflicting interests, he served his masters equally well
or that his primary loyalty was not weakened by the pull
of his secondary one.” > ” (City of Sacramento, supra, 229
Cal.App.3d at p. 1494, 280 Cal.Rptr. 847.)

In this case, the evidence, when viewed most favorably
to appellants, could support an inference that StanCERA
took steps to reduce the employer contributions owed
under its actuarial calculations based on the financial
interests of the employers and the threat of reduced
cooperation from County in the future. This is, at least
in part, because before these additional interests were
presented to StanCERA a higher contribution was set. In
their responsive briefing, StanCERA and County provide
a significant amount of evidence supporting a competing
conclusion, that StanCERA reasonably took employer
troubles into account in order to prevent job losses to
StanCERA members and, thus, was acting exclusively in
its members' interests. Although appellants contend such
evidence is irrelevant, the case law does not support this
claim.

[12] *1219 As part of the appeal following a trial on
the merits in the Bandt case, the court expressly affirmed
a retirement board could consider its active members'
interests in retaining their jobs when making funding
decisions. (Bandt, supra, 136 Cal.App.4th at p. 159, 38
Cal.Rptr.3d 544.) As the court explained, even “assuming
appellants are correct in asserting that the Board's sole
duty is to protect members' interests as beneficiaries, the
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pension of a member who loses his job will be dramatically
affected by that job loss. Thus, a member's interest as
an employee is clearly related to his interest as a pension
beneficiary.” (Ibid.) We agree with that analysis. A trier of
fact could view conduct preserving current jobs as good
for current retirees who rely on continuing contributions
to ensure the viability of their retirement. But, as we
also noted in O'Neal I, the procedural posture in Bandt
is a distinguishing factor which precludes that case from
resolving the appropriateness of StanCERA's conduct as
a matter of law. Bandt involved a scenario where the trial
court had taken all relevant evidence and weighed it as the
trier of fact. In this case, we are considering the matter
on summary judgment, where all facts and reasonable
inferences are taken in the non-moving party's favor.
Thus, while it is permissible for StanCERA to consider job
losses, it would be improper at this stage to rely on this
permissive conduct to negate any reasonable inferences
from the evidence that other motives, impermissible under
the California Constitution and trust law, may also have
been considered. In other words, the evidence marshalled
by County and StanCERA only highlights the material
issue of fact concerning whether StanCERA breached
its duty of loyalty to its members by placing employer

interests above member interests. ’

[13] **616 County further contends appellants have
no evidence of damages. We disagree. At a minimum,
appellants have demonstrated a reduction occurred to
supplemental benefit non-reserve funds which reduced the
funding in those accounts. This reduction was a result
of an alleged breach of fiduciary duty by the board and
calls into question whether such discretionary payments
could ever be reinstated, regardless of their discretionary
nature. If a breach of fiduciary duty is proven there is little
weight in the argument that these *1220 non-valuation
accounts could have been closed or that StanCERA could
have voluntarily chosen to cease payments from them, the
reduction in value would be due to the breach, not any

lawful act, and therefore would constitutes damages.8
(See Uzyel v. Kadisha (2010) 188 Cal.App.4th 866, 906,
116 Cal.Rptr.3d 244 [noting, in the context of a breach of
loyalty, which was allegedly consistent with the prudent
investor rule, it “is no defense that the trustee acted in
good faith, that the terms of the transaction were fair,
or that the trust suffered no loss or the trustee received
no profit”].) In other words, while StanCERA has no
fiduciary obligation to pay non-vested benefits, it does
have a duty to maintain those trust funds according to

its fiduciary responsibilities. 9 If the trust fund corpus is
reduced due to a breach of those duties, as opposed to a
lawful reason, damages can be demonstrated through a
reduction of funds that would otherwise be present absent
a breach. There is thus evidence in the record to support
a damages claim resulting from an alleged breach of the
duty of loyalty.

C. Appellants' negative amortization claim.
[14] Appellants'
because StanCER A made three changes to the manner in
which it calculated the amortization payments required
on unfunded liability. The first **617 change was to

negative amortization claim arises

extend the amortization period to 30 years. The second
change made the payments based upon a level percent
of pay schedule. The third change ensured that the 30-
year amortization period would reset each year for at least
three years. In proceedings following the third change,
the amortization period was reset, but also shortened,
although it retained an initial negative amortization
period. As noted, ante, in the context of the negative
amortization rate, in isolation, none of these changes is
per se illegal. The question remains, however, whether
sufficient evidence exists to demonstrate this otherwise
legal conduct was taken as a result of a breach of fiduciary
duties owed by the board.

*1221 With respect to this claim, when taking all
reasonable inferences in appellants' favor, at least two
possibilities arise for finding a breach of fiduciary

duty. 10 First, consistent with our discussion of the
allegedly improper transfer claims, ante, the evidence
could be viewed to suggest StanCERA adopted the three
changes to its amortization schedule in order to alleviate
burdens on its employers brought on by the global
downturn of the time. While there remains contradictory
evidence, a determination regarding whether the motive
for StanCERA's conduct placed the employers' interests
above its members is a factual issue.

Second, by both extending the period for amortizing the
debt and switching to a level percent of pay schedule, the
evidence could be viewed to show the board ensured a
substantial period of negative amortization would occur
and that, absent change, the actuarial soundness of the
system would decrease over a 10-year period. At the
same time, the board adopted a policy which would
reset the 30-year amortization period each year for three
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years, which could be viewed as ensuring at the time
that the unfunded liabilities of the fund would increase
each of those years and, potentially, in perpetuity. This
perpetual underfunding could support an inference that
the decisions made by the board were not taken in the
exclusive interest of its members. Other than the potential
ability to withstand job losses in a single year, StanCERA
and County point to no facts in the record before us
demonstrating this potential perpetual funding shortfall
would benefit StanCERA's members. Considered in the
light most favorable to appellants, an issue of fact arises
as to whether the board's balancing of a single year
of improved job prospects against a perpetual funding
shortfall that could leave the pension system unable to pay
benefits violates StanCERA's duty of loyalty. With respect
to both theories, evidence showing the resulting increase in
unfunded liabilities and subsequent decrease in actuarial
funding percentages could demonstrate potential damages
accrued due to these changes. While the trier of fact
could rely on evidence of job retention to find no breach
occurred, such factual balancing is not proper at the
summary judgment stage.

For the reasons set forth above, we conclude the trial
court erred in granting summary judgment to StanCERA
and **618 County. Although many facts detailing the
disputed conduct are not in dispute, there remain material

Footnotes

issues of fact whether the resulting conduct violated
the constitutionally mandated *1222 fiduciary duty of
loyalty the board owed to StanCERA's members. Having
reached this conclusion, we now briefly consider certain
evidentiary rulings made during discovery and briefing on
the summary judgment motions.

DISPOSITION

The judgment is reversed and the matter remanded for
further proceedings consistent with this opinion. Parties
shall bear their own costs on appeal.

WE CONCUR:
GOMES, Acting P.J.
POOCHIGIAN, J.
All Citations

8 Cal.App.5th 1184, 214 Cal.Rptr.3d 591, 17 Cal. Daily
Op. Serv. 1712, 2017 Daily Journal D.A.R. 1675

* Pursuant to California Rules of Court, rules 8.1105(b) and 8.1110, this opinion is certified for publication with the exception

of sections V. and VI. of the Discussion.

1 Further statutory citations are to the Government Code unless otherwise specified.

2 Counties are not required to, and many have not, established their retirement plans under CERL. (See In re Retirement
Cases (2003) 110 Cal.App.4th 426, 433, 1 Cal.Rptr.3d 790.)

3 Interestingly, opponents argued that increased autonomy to pension boards would mean that “in future budget crises,

retirement costs could soar while vital public services are cut to the bone,” potentially predicting the dispute here. (Ballot
Pamp., Gen. Elec. (Nov. 3, 1992) argument against Prop. 162, p. 39.)

4 In a separate argument contending other statutory changes improperly created an incurable conflict of interest between
the Governor and the program's actuary under trust-based fiduciary duties, the court assumed, without finding, “that ...
section 17 ... imports the existing law of trusts.” (Claypool, supra, 4 Cal.App.4th at p. 676, 6 Cal.Rptr.2d 77.) It then
applied various provisions of the Probate Code and the common law to find no such conflict arose. (Claypool, supra, at

pp. 676-677, 6 Cal.Rptr.2d 77.)

5 These parallels are to be expected in light of the history showing section 17 was amended to mirror successful past
practices in the federal system. (Ballot Pamp., Primary Elec., supra, argument in favor of Prop. 21, p. 26 [noting trust
fund proposal was modeled on extensive federal government experience in this area and was already a key part in over

600,000 private pension plans].)

6 Appellants do not argue, and we take no position on whether, the adoption of the amortization schedule in this case, which
included not only an initial negative amortization period but reset the pay-down period to 30 years each year, violated
the 30-year period requirement of the statute. We merely conclude, contrary to appellants' position, that the presence of
a negative amortization period does not make the schedule illegal per se.
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Appellants imply another breach in the form of a raid on the trust funds supporting vested benefits, by way of the reduction
of employer funds being brought in to fund those accounts. We note that, absent breach of a separate fiduciary duty, the
transfer of moneys from funds not used to keep a system in actuarial soundness to the actuarially relevant accounts is not
a breach of the duty to treat retirement funds as trust funds, even if such funds are used to cover employer obligations.
(Claypool, supra, 4 Cal.App.4th at pp. 673-674 & fn. 9, 6 Cal.Rptr.2d 77 [explaining the use of non-valuation “funds to
meet the employers' continuing funding obligation is no more proscribed by ... section 17, [subdivision (a) ] than is the
use of earnings attributable to the employer accounts of the PERS fund for the same purpose” but noting its holding does
not extend to claims under subdivision (b) ].) As a result, allegations of a breach of the obligation to treat funds as trust
funds and claims of damages to the vested pension fund through the loss of outside funds to the system's general benefit
accounts are properly precluded by the trial court's grant of summary judgment.

The parties extensively consider whether injunctive relief is appropriate in the form of unwinding the contested transfers.
StanCERA argues the balance of the equities in this case would preclude any transfer of funds from County to the
retirement fund, or from valuation to non-valuation reserves within the overall system. Appellants oppose, claiming the
equities do, in fact, support such relief. This dispute is premature as material issues of fact exist concerning whether
a breach of fiduciary duty exists and the trial court has made no findings regarding equitable relief. Upon remand, and
assuming a breach is found by the trier of fact, the trial court will have the ability to take evidence on and weigh the
equities to determine whether an injunction is proper.

For this reason, we find County's citations to Chaidez v. Board of Administration etc. (2014) 223 Cal.App.4th 1425, 169
Cal.Rptr.3d 100 and City of Pleasanton v. Board of Administration (2012) 211 Cal.App.4th 522, 149 Cal.Rptr.3d 729
distinguishable. Both cases dealt with an alleged obligation to pay benefits higher than statutorily required, not with the
duty to properly manage the underlying funds which would support those payments.

Appellants argue the negative amortization period was “imprudent.” However, given our decision to affirm the exclusion
of Sheffler's expert report, post, this theory is not sustainable. The only evidence submitted on this theory comes from
County and demonstrates that negative amortization schedules have been adopted by other retirement funds. It thus
fails to sustain even an inference that the board failed to discharge its “duties with respect to the system with the care,
skill, prudence, and diligence under the circumstances then prevailing that a prudent person acting in a like capacity
and familiar with these matters would use in the conduct of an enterprise of a like character and with like aims.” (§ 17,
subd. (c).)

See footnote *, ante.

End of Document © 2017 Thomson Reuters. No claim to original U.S. Government Works.
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COUNTY CHANGES IN PLAN MEMBERSHIP
July 1, 2006 to July 1, 2010 (Exhibits 353-355)

1 2 3 4 5 6 7 8 9
Valuation Valuation Active Active Active New Retirees | New Disabled Transfers Net Active
Date Adopted Employees Employees Employee Employees Employees
Beginning of End Deaths Hired
Year of Year (5-
4+6+7+8+9)
6/30/08 (Exh. 3,551+620= | 3,615+ 665= 134 +24 197 + 18 9+10=19 45+ 26
353, pp. 38- 4/28/09 4,171 (2006 4,280 =159 =215 =71 +573
39) data)
6/30/09 (Exh. 3,615 + 665 3,494 + 656 42+7=49 69 +10=179 2+1=4 20 +22
354, 3/15/10 =4,280 =4,150
pp. 34-35)
6/30/10 (Exh. 3/22/11 3,494 + 656 3,338 + 605 12+31=43 71+6=177 3+3=5 20+ (13) (75)
355, =4150 =3,943 =17
pp- 31-32)
Total Effect 251 371 28 98 520
for

2006-2010
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