Proposal for Drafting of legislation

In order to curb the abuses of the Children’s Services Division (CSD) of he state Department of Human Services, as made evident in the recent the joint hearings chaired by Senator Fishers, a thorough-going review and revision of a large number of state statutes and implementing rules is required.  Such a change should be presented as intended to accomplish the following general goals:

A. Prevent future abuse of state power of the sort visible in the committee hearings, abuses that harm parents and families, and also would-be foster parents and adoptive parents;

B. Streamline the ORS and OARs involved to be clearer and provide clearer guidelines and boundaries to CSD workers;

C. Ensure that the agency can, within finite resources, perform its valuable job and not waste time and resources on marginal or inappropriate cases. 

Only in this way can we avoid the dual problem of state abuse of parents and of would-be foster and adoptive parents and also the problem of the inability to prevent the Ward Weavers of Oregon from perpetrating true heinous crimes on our children.

The specific goals of a rewrite of the relevant ORS and OARs would be:

1. To remove any legal basis for the misuse of confidentiality by DHS as a shield against the discovery of agency abuse or misdeeds, and ensure that confidentiality is held by the individuals – parents and children – who are protected by such confidentiality and can be waived by them when it is in their interest to waive it; and to also ensure that such confidentiality, though no longer available to DHS to cover up abuses, is retained by the agency for proper purposes of protection of secrets and confidences of the children and parents involved. Also, to limit the dissemination of the information deemed confidential but permitted wide dissemination within and among state agencies by SB 449.

2. To make DHS and CSD, and any successor agency or agencies, and specifically, the employees of such agency or agencies, personally liable for abuses of parents, children and families; and to clearly define what is permitted and expected from the agencies and their employees and what is prohibited and a source of potential liability. Also, to ensure independent review of the abuses but to also ensure job termination for agency officials, both case managers and their superiors, who persistently perform or tolerate abuses.
3. Revise the current statutory bases under which CSD may legally take custody from a parent or parents, so as to remove the current catch-all clause permitting state assumption of custody for “any basis” the agency “reasonably believes jeopardizes the child’s welfare.” The statute should retain the other bases for assumption of state custody – physical, sexual and emotional abuse, abandonment and neglect. Also, to require a court finding of “probable cause” as conventionally defined in state law that such basis in fact exists, while retaining an “exigent circumstances” basis for genuine emergencies – which would, we presume, usually also meet a probable cause standard, but still be present in the event of a genuine emergency that for some reason does not meet the probable cause standard. The hearing would be held under ordinary standards of evidence, with the ordinary hearsay exceptions. This creation of a right in the parents to receive prompt judicial review from a trier of fact outside the DHS system would also place the burden of proof upon the state, and the standard to be met, if not as difficult as “beyond a reasonable doubt” is more than “a preponderance of the evidence.” 

4. Ensure that DHS could not for whatever reason benefit, in good faith or otherwise, from the unavailability of parenting classes and/or home studies, and that placement of children taken from their parents would not be prevented from going to foster and/or adoptive parents on the basis that such potential new parents must have such class or home study and that such class or home study is not available within the time frame mandated by ORS or OARs. 

5. Remove any financial incentive currently present to send children taken from their parents to new adoptive or foster parents out of state. The hearings before the committee Fisher chaired made it clear that the existing rules can be used to ensure out-of-state placements, even though such placements violate the norms, as stated by the DHS attorney, that are supposed to guide the agency in choice of placements.
6. Because of the breach of those norms, it is also necessary to review the current means by which the preferred traits of foster or adoptive parents are not only defined, but weighted. Preference should be given to foster or adoptive placement that is (a) with immediate family, (b) ensures access to siblings, (c) is give if not to immediate family than to other adults know to and close to the child, and, wherever possible, in proximity to the siblings, family and community the child knows. These factors must be balanced against any danger of continued abuse to the child from the parent(s) losing custody, of course. But that danger must be balanced against the harm to the child from being taken from not only parents but siblings, friends, other nearby family members, familiar community and school surroundings. This balance could be achieved either by a system of weighted points for each such concern or factor, or by establishment of a hierarchy in which the highest must be met and only if it cannot be met can the agency go down the hierarchy to a placement lower on the hierarchy. 

Such new state laws and rules would also have to not be in conflict with applicable federal laws and standards. 

Strategy and Tactics

After viewing the videotape of the joint interim committee interview with the Gilberts and the Fauver family in regards to their efforts to maintain a relationship with Trenton Aue, the following thoughts arise:

1 .The committee should subpoena from DHS the list of the advertisements DHS took out in the Oregonian and elsewhere advertising the availability of children for adoption, and the precise language use. It should then check against DHS listing of actual children available at the time of each such ad, to see when, as reported by Rep. Thompson, there were in fact no children available. What should emerge is a picture of DHS creating a demand for children that it can then fulfill, if it obtains the necessary children. The Joint Legislative Committee should also then obtain the financial transaction records relating to those children that were placed, in- or out-of-state, after such misleading ads. The picture that should emerge from this is the “money trail” created by the false advertisements – and the benefits, if any, to DHS, private companies, foundations, etc. from the false ads and the demand they create for action by DHS to break up families.

2 There was mentioned by Mrs. Fauver, I believe, that Lori Campbell had said one of the deficits or problems with them as potential foster or adoptive parents was the fact of being Christian. I know that Campbell’s use of this criteria  has been stated in another legislative committee. The committee needs to know if this actually was treated, formally or informally, as a criteria. If so, it may refer the matter to the Fauvers with a recommendation they sue DHS in federal court for violation of constitutional rights.

3 The committee should understand that the adoption side of the matter is but one issue, and possibly a tip of an iceberg. It may well not be a problem, as Rep. Greenlick thought, of the Gilberts showing up in the middle of the process and thereby throwing everything askew. It may be that is it a tip of an iceberg situation.

4 The Lincoln County attorney who was supposed to be representing the interests of the child, Trenton, did not return letters or calls, nor attend court or other proceedings, according to testimony before the committee. Yet according to Mickie Logan, attorney for Ms. LeDesma (Adoption Division head for DHS), after the Gilberts had brought some pressure on the state, he did manage to find time to attend the hearing at which the Gilberts were told their application was too late. Given the obvious superior qualities of the Gilberts to any other potential adoptive parent, for the attorney to not seek to get the Gilberts a chance to be the adoptive parents, and only show up when they were being told their chance had evaporated – due to no fault of their own but to DHS scheduling problems – it appears the Lincoln County attorney was very much not representing the child’s best interests, but representing those of DHS as perceived by DHS. Why was he being paid to so-called represent this child? Who paid him? Why was he allowed to proceed in this blatant conflict of interest? How many other children has he thus non-represented? How many other children in Lincoln County, or elsewhere, have had their interests thus represented?
5 Clearly, the legislature needs to amend the statutes so it can have access, with or without subpoena, to court records regarding child adoption, custody, juvenile cases so as to maintain an oversight capacity it mistakenly gave away with other legislation, before realizing that DHS was in a position of apparent incompetence, or misuse and abuse of power, or worse. Note that the Federal Adoption and Safe Families Act of 1997 was “adopted” by Oregon, according to LeDesma.  It can therefore be amended or repealed by the legislature. It is not federal law that binds the states if it has to be adopted by the state to apply. Clearly SB 449, passed in 1999 and other legislation needs to be reviewed and repealed. Further, as a member of he committee noted, the court proceeding is open. Why is the record of it closed?
PROBLEMS with the DHS testimony at the Joint Interim Committee reviewing adoption, DHS, etc
1. LeDesma said that her office found two families in Oregon appropriate to the special needs of Trenton Aue but that “they went away.” When that happened, why were not the Gilberts (or the Fauvers) contacted. If LeDesma says it was because the Gilberts were inappropriate to Trenton, that is a lie, since they were already authorized as foster parents. If they were appropriate, then why were they not contacted? If they were appropriate in general, but not yet proven appropriate to Tenton’s particular special needs, why were the Gilberts not given a chance to show they were indeed specifically appropriate to Trenton’s needs? The clear implication is that there was a deliberate avoidance of the Gilberts. Why? Answering this question may get at some of the iceberg. 

2. Also, LeDesma said she could not find “suitable parents.” But she had not looked, as evidenced by the a priori rejection of the Gilberts. 

3. Further support for the conclusion something is very wrong, comes from LeDesma’s claim that 144 days is a very short time period to complete an adoption home study. If 144 days really was a short time and it refers to the Gilberts (as it seems to from the tape) then why could they not wait more towards the usual 300 days time frame before shipping Trenton to Ohio. And why were they able to do this study in such a short time – maybe because they already knew the answer they wanted to achieve given an intent to ship the boy to Ohio? 

4. Note also that attorney Logan said, among the reasons for giving the boy to the Ohio couple, was that “the couple that got the child wanted the child.” This raised 2 questions: (a) didn’t the Gilberts and weren’t they more qualified simply by proximity, and (b) isn’t it the interest of the child, not the prospective parents, that counts the most? How dare she make this a reason for giving the child to a couple far from the child’s siblings, friends, school & familiar surroundings! 

5. Finally, how do we know the boy is “safe and flourishing” in Ohio? How much extra cost is expended in monitoring the child 1,500 miles away from Oregon?
6. Trenton now is identified as having “abandonment issues” and a new problem of getting in fights according to the DHS personnel. Is it any wonder? How many other “special needs children” are having their special needs manufactured by the actions of DHS?

