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Written Testimony in Support of Illinois Department of Insurance
Proposed Rule 941.20 (50 Ill. Admin Code 941.20)
The proposed rule goes a long way toward resolving a problem long faced by Illinois
auto insurance purchasers and by other members of the public who suffer personal
injury or property damage in motor vehicle accidents. The problem is post-claim
underwriting, where the insurance company waits to investigate an insurance
application until after the insurance is issued and a claim is made on the policy.
Then, discovering a misrepresentation or misstatement in the application, the
insurance company rescinds the policy. Although the insured receives a premium
refund, there is no coverage for either first party or third party injury or damage
occurring while the policy was in force. Moreover, the insurance company has
unfairly benefited from an interest-free loan from the insured, because it has had
the use of the insured’s premium but returns it without interest after the rescission.
I have seen this scenario hundreds of times. I am an Illinois attorney, licensed since
1979, and primarily practicing in the area of insurance law; my curriculum vitae is
attached. I receive several calls each month from persons complaining about unfair
auto insurance rescissions. Typically, the caller tells me that the insurance
company is rescinding the policy based on answers to application questions that
were not asked by the producer when the application was taken orally over the
phone, and even sometimes when the application is taken by the producer in
person, usually at an auto dealership. If I am receiving so many calls about
rescissions, and I am only a solo practitioner, the problem of rescissions must be
fairly widespread. I understand from the Department of Insurance that consumer
complaints based on rescissions indeed are numerous.
In most instances, the problem would be solved if the producer or insurance
company were required to return to the insured a printed version of the application
with the answers to the questions. When this is not done, the insured cannot see the
answers that the producer has submitted and cannot make corrections. If a
completed, printed application were returned to the insured, it would be completely
fair to hold the insured responsible for misrepresentations or omissions on the
application or for correcting them and notifying the insurer. This was the statutory
policy that existed prior to a 1996 amendment to Section 154 of the Illinois
Insurance Code, which governs rescissions. The 1996 amendment (P.A. 89—413, eff.
June 1, 1996) removed the requirement that the application be returned to the
insured.
My proposal for addressing the rescission problem would be to restore Section 154
to how it read prior to the 1996 amendment or even strengthening it to prohibit all
post-claim underwriting. Nevertheless, I think the Insurance Department’s
proposed rule will go a long way toward resolving the rescission problem in the area

of auto insurance policies. At the time of an insured’s application, if the insurance
company opts not to perform underwriting by obtaining the applicant’s Motor
Vehicle Record from the Secretary of State or a Lexis/Nexis C.L.U.E. Auto Report,
then the company will be prohibited from later rescinding the policy based on
information shown in such reports. Under the Department’s proposal, the insurance
company would still be allowed to rescind based on information not shown in such
reports, even if the company did no underwriting at the time of the application. In
my opinion, any sort of post-claim underwriting is unfair, but the Department’s
proposed rule does go a long way toward resolving the problem of unfair rescissions.
Without the proposed rule, there will remain on our roads thousands of autos with
only phantom insurance, paid for by real money, but subject to rescission when
there is any claim. This is unfair to both the insureds and to third parties who
suffer personal injury or property damage through the insured’s negligence. It is
also unfair to the insurers of those third parties who may have subrogation claims.
The cost of obtaining the MVR or C.L.U.E. report is nominal, and the insurance
company can still choose to forego that cost. However, under the proposed rule, the
company will be prevented from rescinding the policy based on information in such
reports that it could have obtained. The choice is up to the insurance company.
There is plenty of money being made in the insurance industry. See article in
Chicago Tribune, December 11, 2016, “Lincoln Park mansion [of Richard Parrillo]
for sale at record $50 million.”
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