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HOA CC&Rs or HOA Rules — Which to Amend?

By L. Joseph Hudack, Esq., CCIM, MCR
Attorney and Broker

The ownership and use of property located within a homeowners association
("Association") is governed by several different documents including (1) declaration of
covenants, conditions and restrictions ("CC&Rs"), (2) Articles of Incorporation, (3)
Bylaws, and (4) rules and regulations adopted by the board of directors ("Rules",
collectively the "Governing Documents").

Of these documents, two are most commonly used by a Board in dealing with owners: (1)
CC&Rs, and (2) Rules. CC&Rs are a contract between the owners of property and the
Association which are recorded in the county recorder's office and apply to every owner
of the property. The Rules are different in that they are not recorded but are also a set of
guidelines used to clarify and give guidance to owners.

The treatment by the Courts of law for these two types of documents is also different.
Because of the recorded nature of the CC&Rs, the Courts and Legislature have presumed
that the CC&RS are reasonable and thus must be enforced, unless the challenger of the
CC&Rs enforcement can prove otherwise. Rules do not have this presumption because
they are adopted by the board of directors and are subject to change as the members of
the Board change. Thus, in a Court of law, the Association needs to prove the Rules are
reasonable before the Courts will enforce the restrictions.

Therefore, making amendments to the CC&Rs for changes in restrictions on the use of
property, carries more weight with the Court than do Rules reflecting the same changes.
While making changes to either the Rules or CC&Rs is an acceptable method of
modifying restrictions on the use of property, the better recommended approach is to
amend or restate the CC&Rs if the Association can achieve the necessary voting
requirements.
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