

PREMARITAL AGREEMENTPRIVATE 


THIS AGREEMENT, entered into this ________ day of Month 2011, by and between GENEROUS GUY(hereinafter called "Guy"), and GENEROUS GAL, (hereinafter called "Gal"),


WITNESSETH:


WHEREAS, the parties contemplate marriage to one another and to initially establish marital residence within the state of Kansas; and,


WHEREAS, the parties hereto desire to enter into this Agreement and by its provisions to waive certain rights which he or she would otherwise have as a spouse or surviving spouse, in the marital estate, or otherwise in the separate property or estate of the other party; and,


WHEREAS, each party has made a fair and reasonable disclosure to the other as to the nature and extent of the separate property owned by each party as of the date of this Agreement; and,


WHEREAS, except as may be otherwise provide in this Agreement, each party desires to retain all of his or her separate property free from any claims or interest that the other party might acquire by reason of their marriage to one another, or by a subsequent legal separation, divorce or dissolution of their marriage, separate maintenance action, or the death of either party; and,


WHEREAS, it is mutually desired and agreed by the parties that the separate property and separate estate of each as now composed and constituted, or as hereinafter composed and constituted, shall remain separate and be subject to the sole control, use and disposition of its owner after the marriage of these parties, except as may hereinafter be specifically stated; and,


WHEREAS, the parties intend this Agreement to be in full discharge of all rights of inheritance and all other statutory rights under the statutes as they now exist or as they may be amended as to the parties' separate property; and


WHEREAS, each party has been advised by his or her own attorney as to all rights and claims that the party is relinquishing under this Agreement, and that the terms of the Agreement will be binding.


NOW, THEREFORE, in consideration of the mutual covenants and agreements herein set forth and for other good and valuable consideration, the receipt and legal sufficiency of which is hereby acknowledged, the parties agree as follows:


1.
Between the date of this Agreement and the date of their marriage to one another, each party hereto shall have the right to deal with all the property that such party now owns or hereafter may individually become entitled to receive, as if no marriage was in contemplation or was thereafter solemnized.


2.
After their marriage to one another is solemnized, each party shall have, keep and retain the sole and separate ownership of and the full, complete and continuing right to control, convey, deal in and with, and otherwise to enjoy, dispose of or give away, any part or all of the separate property which such party now owns or acquires in the future, and all property which he or she may at any time have the power to appoint, as if he or she were single and unmarried and wholly free from any rights of the other party hereto.


3.
Each party shall have the absolute and unlimited right as to his or her separate property to hold, use, enjoy, manage, dispose of, or otherwise deal with any and all such property, and the income and gains thereof, as fully and in all respects as if the parties had not married; and, such separate property of each party shall be free from any claim, right or interest that may be asserted by the other party by reason of the marriage, legal separation, divorce, dissolution of marriage, or death of either party.


4.
In anticipation of their marriage and after their marriage is solemnized, to effectuate their objectives, each party as to the separate property of the other:


(A)
Waives, relinquishes, releases, discharges and extinguish​es any and all rights of inheritance and any and all marital, statutory and other rights, claims, titles, privileges, benefits, allowances, expectancies and elections of every nature and by whatever name designated, which such party as the spouse of the other party hereto might have or could acquire under the laws of any state or jurisdiction in or to such other party's property or powers concerning the same, whether existing, prospective, inchoate or otherwise; and,


(B)
Agrees that every transfer, conveyance, disposition or gift with respect to the separate property of a party shall be as effective, when done, without his or her knowledge, approval or joinder, as if the same has been made and completed before either party contemplated marriage to the other party.


5.
It is mutually agreed that neither party shall at any time during their marriage life or afterwards take, have or acquire any right or title or make any claim whatever in, to or against the separate property estate of the other party, and that such waiver and relinquishments of all rights and interests shall extend to and include, but shall not be limited to, the waiver of any rights to a family allowance, to a homestead allowance, to a right to elect against the Will of the deceased spouse, and any other rights of inheritance or other rights given by statute or common law; but that on the contrary, the separate property and estate of each of the parties, shall descend to and rest in his or her heirs at law, legatees or devisees, precisely as though no marriage had taken place between the parties.


6.
Each party hereby further: (a) waives and releases the right to act as executor or administrator of the estate of the other party unless designated to act in said capacity in and by the Last Will and Testament of the deceased party, (b) agrees to, and does accept, assent to and concur in the Last Will and Testament of the first of them to die, whether or not it shall bequeath any of the estate of the decedent to such survivor, and (c) agrees to and does waive, release, extinguish, discharge and bar such rights and privileges, if any, as such survivor might otherwise have, under the laws of any state or jurisdiction, to renounce, reject or in any other manner elect to take against the Last Will and Testament of a deceased party whether or not it provides any benefit for the other party hereto.


7.
The financial statement of Gal is attached hereto as Exhibit "A," and the financial statement of Guy is attached hereto as Exhibit "B."  Both Exhibits are incorporated herein by reference, and shall not be publicly recorded.


8.
Moreover, the parties acknowledge that no promises, agreements or representations of fact have been made by either of them to the other except as set forth expressly herein, and the parties acknowledge that they have examined the financial statements attached hereto, as Exhibits “A” and “B”, to the extent they deem necessary.  Furthermore, the parties acknowledge and certify that they have entered into this Agreement freely and with full understanding of its provisions and consequences.  


9.
Each party hereto further acknowledges: (a) that he or she has been fairly and reasonably informed in regard to, and has adequate knowledge of and been provided information of, the character, amount, and value of the property and financial obligations of the other party, AND EACH PARTY WAIVES ANY FURTHER INFORMATION ON THE SUBJECT MATTER OF DISCLOSURE OR VALUE OF ANY PROPERTY AND FINANCIAL OBLIGATIONS OF THE OTHER PARTY BEYOND THE DISCLOSURE PROVIDED HEREIN, (b) that the provisions hereof are not dependent on the size, value or worth of the property and prospects or financial obligations of the other party, and the terms of this Agreement would have been acceptable to each of them even if the amount, value or worth, and disclosure of the property, prospects, and financial obligations by the other party were substantially more, or substantially less, than disclosed by information in hand, and (c) that omission of any item(s) of property or values or financial obligations furnished by either party to the other prior to the execution of this Agreement shall not affect the validity of this Agreement or detract from the characterization of an omitted item as separately owned property of the party from whom such item was omitted.


10.
In the event that there is a legal separation or the marriage of the parties is terminated by divorce, dissolution or other procedure under applicable state law which dissolves the marital relationship, each party shall be entitled to his or her separate property, appreciation of separate property or property acquired with proceeds from the subsequent sale or sales of his or her separate property, regardless of when such sale or sales occur, including the increase in value of the said separate property owned or hereafter acquired, or property acquired by gift or bequest.


11.
Each party agrees to indemnify and hold harmless the other party for any income tax liabilities incurred now or in the future from his or her separate property and from any liabilities, debts or other forms of indebtedness now or in the future attached to the separate property of the parties.

 
12.
Each party shall be equitably responsible for payment of all costs and expenses for: mortgage debt service on real estate, utilities, casualty and property insurance premiums regarding real estate and vehicles, real estate taxes, association dues, assess​ments, replacements, repairs, and maintenance for the residence in which these parties live together as husband and wife and their daily normal living expenses.


13.
Either party shall be free to make a Last Will and Testament ("Will") during their marriage or to change any Will already in existence, devising and leaving any and all of his or her separate property as he or she may see fit.  Neither party shall be required to make any provision for the other party, and under no circumstances shall either party have the right of election to take against the Will of the other party, in the parties' separate property.  Nothing herein contained shall prevent either party from making any additional provision for the other either by inter vivos gift or by Will, but the failure to do so shall in no manner be subject to attachment nor shall it impair the force and validity of any Will or of this Agreement.


14.
In the event that a divorce, separate maintenance, or dissolution of marriage action is commenced, the temporary or permanent spousal support shall be paid by either party to the other in accordance to the local court’s rules and policies, and neither party shall be responsible for legal fees, expenses, or expert fees incurred in a divorce, separate maintenance, or dissolution of marriage action.  


15.
The following provisions shall govern and control over other provisions in this Agreement:


(A)
The words "separate property" as used in this Agreement shall be defined and construed broadly to embrace:



(1)
All things of value and include by way of illustra​tion and not limitation, assets, effects, rights, and powers of appointment of every character and description, whether vested or inchoate, legal or equitable, whether consisting of or relating to real estate or personal property or otherwise, and now owned or possessed by a party on the date hereof; and,



(2)
Property acquired by gift, whether from the other party or from any other source, or by inheritance on or after the date of marriage shall be deemed the separate property of the donee, devisee or legatee of such gift or inheritance; and,



(3)
All property acquired from the proceeds of a sale or exchange of separate property shall be deemed to be the separate property of the party who owned the sold or exchanged separate property regardless of the increase in value of the separate property prior to such transaction; and,



(4)
Income (including but not limited to capital gains) and earnings produced by a party, now or in the future, individually or from the party’s separate property, and any payments paid to or received by a party relating in any way to the separate property of that party, shall not be deemed to be joint property or marital property, but shall remain the separate property of that party receiving such funds or income.



(5)
All pensions, profit sharing, 401(k), Individual Retirement Accounts, stock options, or employment benefits, earned or realized by a party both prior to and subsequent to the date of marriage, and the earnings or increases in value thereon during the marriage, shall remain the separate property of the party who earned or whose separate property earned such income.



(6)
Death benefits or cash value of any life insurance policy insuring the life of a party, whether owned by that party or some other person or entity shall remain separate property.



(7)
Property titled solely in the name of a party, or in the name of a trustee under a trust created, revocable or amendable by such party, or to which such party is a beneficia​ry of a trust at the date of marriage shall remain the separate property of that party.


16.
If either party shall lend money or other assets to the other for any purpose whatsoever, including any loans or advances to pay medical, hospitalization or other expenses of the other party; or, if either of them guarantees an obligation of the other or signs as surety for the other, or pursuant to a written agreement becomes a partner of the other, then provisions elsewhere in this Agreement shall not affect or impair the rights of such party against the other as a creditor, obligee, surety or partner of such other party.  The death of either party shall not affect or impair their respective obligations to each other.  


17.
If the parties file joint income tax returns, then it shall not be construed to affect or change the separate ownership of the separate property by which income reported therein was generated.  


18.
If there is a legal separation, separate maintenance, or the marriage contem​plated herein shall be dissolved, by divorce or other action, the parties hereto shall join in petitioning the Court to award each of them his or her separate property.


19.
If the parties fail to carry out their present intention to marry each other, this Agreement shall be void and of no force or effect.


20.
Unless otherwise agreed by the parties in writing, all real estate and improvements thereon purchased during their marriage, whether for personal residence or investment property (hereinafter collectively “real estate”), if not separately titled, shall be titled as "tenants-in-common" corre​sponding to the amount of his and her "Party Percentage" in such property.  “Party Percentage” means a party’s respective percentage of separate funds used for the down payment of such real estate.  Such property purchased by these parties shall be later divided as follows:


(A)
Upon a sale of such real estate while married to one another, or such sale is contemplated to close within one (1) year of the commencement of an action for divorce or dissolu​tion of their marriage, each party shall be entitled to first receive the return of his or her "Party Percentage" of the net sales proceeds at the time of closing such sale; or,


(B)
Upon the commencement of an action for divorce or dissolu​tion of their marriage, and if no sale of such real estate is contemplated to close within one (1) year of such action, then each party shall be entitled to receive his or her "Party Percentage" plus an amount corresponding to his or her "Party Percent​age" of the "Equity Value" of such real estate.  The party with the largest "Party Percentage" shall have the first right to elect the purchase of the other party's ownership interest in such real estate based upon the “Party Percentage” of such equity value of the other party.  The election must be made in writing and provided to the other party within 90 days of the commencement of an action for divorce or dissolu​tion of their marriage is commenced.  If there is equal "Party Percentage" ownership, then the election to purchase shall be made by a coin flip.  The party making such election to purchase shall pay the other party in full within 180 days from the filing date of such action.  The purchase will be paid in good funds at closing.  The real estate value shall be determined under paragraph (D) below.


(C)
Upon death of a spouse during their marriage, for real estate purchased after their marriage, the surviving spouse shall, within 24 months of such death, pay to the appointed personal representative of the deceased spouse, the deceased spouse's "Party Percentage" plus the "Party Percentage" of the "Equity Value" of the real estate.  Upon payment in full of such amount, the entire real estate shall be properly deeded over to the surviving spouse.  Notwithstanding, a surviving spouse shall be entitled to remain in possession of such real estate during said 24 months, but must maintain same in first class condition, and pay all (i) debt service, (ii) taxes, (iii) insurance, and (iv) maintenance and repairs for the real estate in a timely manner.  In the event the surviving spouse is unable to purchase the deceased spouses ownership in the real estate, then the real estate shall be immediately sold and the net sales proceeds divided in the respective “Party Percentage” of each party.


(D)
Any time an appraiser is required to determine the value of the real estate, such appraiser shall either be agreed upon by the parties and an MAI appraiser; or, if there is only one surviving party, then by the surviving party and the personal represen​tative of the deceased party; or, if there is no such agreement, then one to be selected by the court in the county where the real estate is located.


21.
Except for reinvestment of separate property traced funds, personal property (except for interests in partnerships and limited liability companies) and effects acquired by the parties during their marriage shall be held and titled as joint tenants with right of survivorship and not tenants in common, unless such acquisition is agreed to in writing by the parties to be held separately in any one of the parties individual names.


22.
Neither party shall, in any manner whatsoever, have responsibility for any expenses incurred as a result of the last illness or death of the other party, including but not limited to physicians, medical treat​ments, prescriptions, hospitals, burial, or other death related expenses.  The surviving party in such event shall be saved and held harmless by the decedent's estate and his or her heirs from all claims, demands, suits, expenses (including reasonable attorney fees) incurred by such surviving party, his or her heirs and successors, caused by the defense and or payment of any such expense incurred as a result of the last illness and or death of the other party.


23.
Neither party shall be responsible for the debts or liabilities of the other that exist as of the date of the party’s marriage to one another.  Neither party shall be required to execute, for and on behalf of the other, any notes, guaranties, obligations or promises to pay any indebtedness.


24.
As to the separate property of the parties, each party hereby agrees that he or she, and the representatives of his or her estate, whenever requested so to do, shall confirm in writing his or her consent to any and every Will, indenture or gift and other instrument or deed of transfer or conveyance executed by the other party hereto, and the failure of a party to make or comply with any such request shall not affect the validity of any Will, gift, transfer, conveyance, or other instrument made without such confirmation.


25.
Each party has consulted, or had an opportunity to consult, separate counsel of his or her own choice in regard to this Agreement.  Each party represents to the other party that he or she fully understands how the provisions of this Agreement will affect his or her respective rights under all circumstances and the rights which would have been conferred by law upon him or her in the property and estate of the other absence the execution of this Agreement.  Guy has offered to Gal to pay the necessary legal costs for an attorney to review this document and provide legal advise for her prior to signing. 


26.
This Agreement cannot be terminated, altered or amended except by an instrument in writing signed by both parties hereto.


27.
The provisions hereof are not subject to any court modification, but if a provision hereof shall be deemed invalid or unenforceable in whole or in part, such invalidity or unenforcea​ble provision shall not affect the force or effect of any other remaining provisions hereof.


28.
This Agreement shall be governed by the laws of the State of Kansas, and the provisions hereof shall bind the parties hereto and their respective heirs, devisees, executors, administrators, and assigns.


WITNESS our hands and seals the day and year first above written.

___________________________


______________________________

GENEROUS GUY





GENEROUS GAL

ACKNOWLEDGEMENTS

STATE OF KANSAS 

)




 
) ss:

COUNTY OF JOHNSON
)


BE IT REMEMBERED, that on this _______ day of _______________ 2011, before me, the undersigned, a Notary Public in and for said County and State, came GENEROUS GAL, who is personally known to me to be the same person who executed the within instrument of writing, and duly acknowledged the execution of the same.


IN WITNESS WHEREOF, I have hereunto subscribed my name and affixed my official seal the day and year last above written.






_____________________________________






Notary Public

My Appointment Expires:  _______________________

STATE OF KANSAS 
     
)





) ss:

COUNTY OF JOHNSON   
)


BE IT REMEMBERED, that on this _______ day of _________________ 2011, before me, the undersigned, a Notary Public in and for said County and State, came GENEROUS GUY who is personally known to me to be the same person who executed the within instrument of writing, and duly acknowledged the execution of the same.


IN WITNESS WHEREOF, I have hereunto subscribed my name and affixed my official seal the day and year last above written.






_____________________________________






Notary Public

My Appointment Expires:  _______________________


EXHIBIT " A "

INCOME:  The federal income tax returns form 1040 for the calendar year 2007 is provided herewith for review by GENEROUS GUYor his represen​ta​tive to determine income and sources thereof; however the documents are physically returned to GENEROUS GAL for safekeeping.

NET WORTH ON FOLLOWING PAGE:

EXHIBIT " B "
INCOME:  The federal income tax returns form 1040 for the calendar year 2007 is provided herewith for review by GENEROUS GAL or her represen​ta​tive to determine income and sources thereof; however the documents are physically returned to GENEROUS GUYfor safekeeping.

NET WORTH ON FOLLOWING PAGE:
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