LEGAL PRACTICE

A Modification to the Standard Governing
Motions to Dismiss Under Rule 4:6-2(e)

by Gianfranco A. Pietrafesa

It appears that the New Jersey Supreme Court has modified the standard governing motions to dismiss for failure
to state a claim upon which relief can be granted under Rule 4:6-2(e). In a relatively recent decision, the Court
incorporated language from the standard used by the federal courts on motions to dismiss under Federal Rule of
Civil Procedure 12(b)(6) into the standard used by the state courts on motions to dismiss under Rule 4:6-2(e). As a
result, a state court is no longer limited to considering only the allegations in a complaint. A state court may
now consider documents attached as exhibits to the complaint, matters of public record, and documents that

form the basis of the claims in the complaint.

he standard governing a motion to dismiss for
failure to state a claim upon which relief can be
granted under Rule 4:6-2(e) is well known. In
Printing Mart, the Supreme Court stated the stan-
dard as follows:

[Tlhe test for determining the adequacy of a pleading [is]
whether a cause of action is “suggested” by the facts....[The
court’s] inquiry is limited to examining the legal sufficiency of
the facts alleged on the face of the complaint. However,
a...court “searches the complaint in depth and with liberality
to ascertain whether the fundament of a cause of action may
be gleaned even from an obscure statement of claim, opportu-
nity being given to amend if necessary.” At this preliminary
stage of the litigation the Court is not concerned with the abil-
ity of plaintiffs to prove the allegation contained in the com-
plaint. For purposes of analysis plaintiffs are entitled to every
reasonable inference of fact. The examination of a complaint's
allegations of fact required by the aforestated principles
should be one that is at once painstaking and undertaken with

a generous and hospitable approach.’

As stated in Printing Mart, on a motion to dismiss under
Rule 4:6-2(e), a court may consider only the allegations on the
face of the complaint. If it considers other matters, it may
convert the motion into one for summary judgment. In this
regard, the last sentence of Rule 4:6-2, which is almost identi-
cal to Federal Rule 12, provides:

If, on a motion to dismiss based on the defense numbered (e),
matters outside the pleading are presented to and not exclud-
ed by the court, the motion shall be treated as one for summa-
ry judgment and disposed of as provided by R. 4:46, and all
parties shall be given reasonable opportunity to present all

material pertinent to such a motion.?

What is a matter outside the pleading? That is, what mat-
ters may a court consider on a motion to dismiss under Rule
4:6-2(e), other than the allegations in the pleading, without
converting the motion into one for summary judgment? The
question was recently answered in the Supreme Court’s 2005
decision in Banco Popular:

In evaluating motions to dismiss, courts consider “allegations in
the complaint, exhibits attached to the complaint, matters of

public record, and documents that form the basis of a claim.”?

Therefore, the Supreme Court has stated that on a motion
to dismiss under Rule 4:6-2(e), a court is not limited to simply
reviewing the allegations in the complaint (i.e., matters on
the face of the complaint), but may consider other matters
that are part of (i.e., not outside) the complaint. As noted in
Banco Popular, these other matters are exhibits attached to the
complaint, documents that are not attached to the complaint
but that form the basis of the claims in the complaint, and
matters of public record.

This article suggests and demonstrates that the Supreme
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Court’s modified standard for reviewing
motions to dismiss is well-established
law in the federal courts, well-founded
under what may be described as obscure
New Jersey law, and logical.

Documents Attached as Exhibits to
the Complaint

May a court consider a document
attached as an exhibit to the com-
plaint on a motion to dismiss under
Rule 4:6-2(e)? Or, by doing so, does a
court turn the motion into one for
summary judgment?

Rule 1:4-3 provides in pertinent
part that: “A copy of a document
which is an exhibit to a pleading is a
part thereof.” Therefore, the court
rules explicitly state that a document
attached to the complaint is consid-
ered a part of the complaint. As such,
a court may logically consider an
exhibit attached to the complaint on a
motion to dismiss. However, only one
court has cited Rule 1:4-3. The rule
was cited by a trial court in an unpub-
lished decision; fortunately, it was in
the context of a motion to dismiss
under Rule 4:6-2(e).*

There is, however, ample support
under the federal case law for a court
to consider a document attached as an
exhibit to the complaint on a motion
to dismiss under Federal Rule 12(b)(6).
For example, the Third Circuit has
held that: “When reviewing a com-
plaint, a court should consider not
only the allegations contained in the
complaint itself but also the exhibits
attached to it which the complaint
incorporates pursuant to Federal Rule
of Civil Procedure 10(c).”?

Federal Rule 10(c) is virtually identi-
cal to Rule 1:4-3, and provides that: “A
copy of any written instrument which is
an exhibit to a pleading is a part thereof
for all purposes.”® The federal rule is
identical to R.R. 4:10-3, the former New
Jersey court rule.” The omission of the
phrase “for all purposes” in the current
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rule does not substantively change the
effect of the rule.

Accordingly, a court may consider a
document attached as an exhibit to the
complaint. As a result of Rule 1:4-3, it is
considered a part of the complaint, and
not a matter outside the complaint.
Therefore, a state court’s consideration
of such a document does not turn a
motion to dismiss into one for summa-
ry judgment.

Documents That Form the Basis of
the Complaint

May a court consider a document not
attached as an exhibit to the complaint,
but that forms the basis of the claims in
the complaint? Or, does a court’s con-
sideration of such a document turn the
motion to dismiss into a motion for
summary judgment?

The court should be able to consider
such a document even though it is not
attached as an exhibit to the com-
plaint. Such a document should not be
considered outside the pleading; it
should not, therefore, turn the motion
to dismiss into one for summary judg-
ment. As shown below, this is a logical
conclusion.

In a complaint for breach of contract,
the plaintiff may allege the existence of
a contract in the complaint (even quote
relevant terms of the contract in the
complaint) or attach the contract as an
exhibit. Why should a court be able to
consider the contract if it is attached as
an exhibit, but not consider it if it is
merely referred to or quoted in the com-
plaint? Such a result would be illogical
when a plaintiff’s claim is based on the
contract. Such a result also would invite
mischief, because a plaintiff may simply
refer to the contract instead of attaching
it to the complaint in order to avoid a
motion to dismiss, and thus needlessly
prolong the litigation.

The Third Circuit has noted that, as a
general rule, a court may not consider
matters extraneous to the pleadings on

a motion to dismiss. However, it has rec-
ognized an exception to the general
rule; namely, “a court may consider an
undisputedly authentic document that
a defendant attached as an exhibit to a
motion to dismiss if the plaintift’s
claims are based on the document.”®
Therefore, a “document integral to or
explicitly relied upon in the complaint
may be considered without converting
the motion [to dismiss] into one for
summary judgment.” The Third Cir-
cuit’s reasoning was that to hold other-
wise would allow “a plaintiff with a
legally deficient claim [to] survive a
motion to dismiss simply by failing to
attach a dispositive document on which
it relied.”™°

It also is noted that a defendant may
quickly obtain a copy of a document
referred to but not attached as an exhib-
it to the complaint pursuant to Rule
4:18-2, which provides that: “When any
document or paper is referred to in a
pleading but is neither annexed thereto
nor recited verbatim therein, a copy
thereof shall be served on the adverse
party within five days after service of his
written demand therefor.” Such a docu-
ment should become part of the com-
plaint as if it were initially attached to
the complaint."

Accordingly, a state court may con-
sider a document that is not attached as
an exhibit to the complaint, but is pre-
sented to the court on a defendant’s
motion to dismiss, when the document
is integral to or explicitly relied upon in
the complaint; that is, when the docu-
ment forms the basis of the claims in
the complaint. A court may do so with-
out converting the motion to dismiss
into one for summary judgment.

Matters of Public Record

Finally, may a court consider a matter
of public record on a motion to dismiss
under Rule 4:6-2(e)? Or, to repeat the
refrain, does a court’s consideration of
such a public record turn the motion to



dismiss into a motion for summary
judgment?

The court should be able to consider
a matter of public record (i.e., a court
may take judicial notice of a matter of
public record) on a motion to dismiss
under Rule 4:6-2(e) just like a federal
court does under Federal Rule
12(b)(6)."”> A matter of public record
should not be considered a matter out-
side the pleading, especially when it
may quickly and simply dispose of a
complaint on a motion to dismiss. For
example, why should the court in a sec-
ond action be precluded from consider-
ing and taking judicial notice of the
pleadings, the order or judgment, and
other documents filed in a prior action
by the same parties, on a motion to dis-
miss the second action on the grounds
of res judicata?

There are a variety of public records
that a court may take judicial notice of
and consider on a motion to dismiss.
For example, the federal courts have
considered pleadings in prior actions,"
pleadings and other materials filed in
other actions,” decisions in prior
actions,” documents pertaining to regu-
latory proceedings,'® corporate docu-
ments filed with the state," filings with
the Securities and Exchange Commis-
sion,” and deeds filed with a county
clerk or register of deeds."”

Accordingly, a state court may con-
sider a matter of public record on a
motion to dismiss under Rule 4:6-2(e),
and may do so without converting the
motion to dismiss into one for summa-
ry judgment.

Conclusion

Based on the foregoing, it appears
that a court deciding a motion to
dismiss under Rule 4:6-2(e) may proper-
ly consider not only the allegations in
the complaint, but also documents
attached as exhibits to the complaint,
documents integral to or relied upon in
forming the basis of the claims in the

complaint, and matters of public
record. These documents and public
records should not be considered mat-
ters outside the pleading, and should
not convert a motion to dismiss into
one for summary judgment.

It remains to be seen whether the
Supreme Court intentionally or inad-
vertently modified the standard gov-
erning motions to dismiss. However, as
shown above, the modified standard
has logical support under the court
rules and other New Jersey authorities,
and ample support under the federal
case law governing similar motions
under Federal Rule 12(b)(6). Therefore,
litigants may use the broader, more
liberal standard to seek the dismissal of
complaints for failure to state a claim
upon which relief can be granted
under Rule 4:6-2(e). 62
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WINNING WEBSITES

www.Medicare.gov

The user-friendly site covering all
aspects of Medicare and related pro-
grams, including prescription drug
stand-alone plans and Medicare Advan-
tage plans (HMOs), and Medigap plans
in New Jersey, as well as monitoring

reports for the state’s nursing homes.

www.cms.hhs.gov/CMSForms/
CMSForms/list.asp

A website providing downloadable
forms for Medicare appeals and griev-
ances.

www.cms.hhs.gov

The Center for Medicare and Medic-
aid Services’ website, offering extensive
information on health programs.

www.njpaad.gov

The website for the Pharmaceutical
Assistance Program for the Aged and
Disabled (PAAD).

www.njsrgold.gov

The website for New Jersey’s Senior
Gold Program, available to individuals
with incomes above PAAD limits.

www.aarp.org

The AARP website, offering useful
tools for research on healthcare policy
and programs, and links to related web-
sites.

www.shiptalk.org

An online referral site where clients
can be referred to trained volunteers
working for the State Health Insurance
Program (SHIP), who can help them
navigate the healthcare maze.

www.mymedicare.gov

An interactive site that explains ben-
efits available to clients and permits
them to work with their own personal
records.

This regular New Jersey Lawyer Maga-
zine feature highlights websites that
lawyers in the state have found particu-
larly useful. These may be comprehen-
sive sites or, in some cases, more general
sites that nonetheless offer introduc-
tions to an area of the law with which
the practitioner may be unfamiliar. We
invite you to submit your own discover-
ies. Please forward your suggested sites
to Cheryl Baisden, managing editor, at
cbaisden@njsba.com. 42



