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"sobely upon what is called in law, circumstantial avidence.

R T I --, ‘;(5 .

.evidence, ox 1nd1rect evidonce, ia from that littla example

PROCEEDINGS

June 16, 1978
THE COURT: This is CRF=77-131, 132, 133,]

State of Oklahoma versus Gene Leroy Hart,

Let.the recdtd show that the.befahdant ia-presenﬁg

with counsel State is present, and if you are ready to
begin with your domurrer, Mr. Isaacl, Court 18 ready.

MR. ISAACS: Judge, at this tims, I'd like to
file in open court, a Brief in Support of our’ nlmnrrer and
Motiqn.to Dismiss. | ' N

THE COURT: Allirightf; Does the sﬁatg.haQe a
copy‘of your brié£a.‘Mr. Iaaacé?.: -

MR. ISAACS- Yea, sir.

I
L

Li MR .WISE, We do, Your Honor .

MRg ISAAcs- -Judge, the State in this case, relies

Rt Cireumstantial evidence defined in Aday against
the State as that evidonce which 1n£orences munt be drawn

at to the existence of dilputed facts, and aa h g citn it there

in. my brief, I think a good. example ef what ia circumatantiai-'

there.

If you are a polica officer and’ see the trdffic

light turn rad for northbound traffic Just as the Defendant

enterod the interaection from the south then that's direct
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- . traffic light‘qu that direction of traffic tﬁtﬁdd green

zjuét as thé'ndfendant entered the intersection from the

. evidence can establich facts aought to be prOVBd in a court

-of law. But the law is clear also that whénwgstablishing a

in my brief the case Star againat Brumley. Ahd'in that

ﬂ'criminal eaﬂes atq applied in the samc manner.

SRS TREE
CTnd

'personal injury, action was one of negligonca. "Brumley,

" night had a flat tire.and pulled his car off to the side of

useveral witnesses who testifiod about | the conditiona and

called one witnels who identified Star as the drivnr of the

évidence;“'and.if you are a police officer that has. stopped

at an ihterhbction, heading in a easterly direction and the

south, that would be. circumstantial evidence..

It's woll settled in OklahOma that circumstantial,

fact?by circumstantia1 evi&énée, that evidengg cannot be an

'inferoncé;.basedfupon another 1nferende. And:I.cite there

‘s A civil casq, the law is well sottled that the

‘wﬁaNViQ¢$¢e, rules of evidonce in a civil case and in
s In Star againat Brumlny, civil case for damaqea,
driving.along a rogd just qutside-of Fairfax,'oklahéﬁa, one .
the gdaﬁ,_go;'out¢of'hi§'c§r‘inﬁ'gommaﬁcéd to fix £helf1ﬁt;
While he was fi£1hg the'flat;'serral.éaia.passed-him:and it

vas dark and. they had lights on. 'Laferi Brbmloy was. strﬁck

and injured and he sund Star. At ‘the trial Brumley called

vehiclo-thgt_heuhad seen after passipg Brumley. That witnefi
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testified that he passed Brumley and obeerved Star 1n the

- He further testifxed that Star was ' the driver of that vehiclp

'to cone;der'that'evidence and the jukilfound'egeinetnstar

112i  showi'hat Star wesunegligent. They are argued that it's

 ; elementary that an inference of facts cennot be based upon

f&nethq;wpresumption.iﬁNo inference of facts or law is reliable

' doee not . permit a decision to be made on. remote inferences.

_There must he a visible connection between ﬁacts by which

presence of two other men come toward him in another vehicle|.

and that the vehicle was treveling at an excees;ve rate of
speed."

‘At the trial, the Trial Court committed the jury
in the amount of $15,192.00. ISte:!s.lerers eppeeled upon
the. grounde ﬁhei‘there vas né'inferenCe or fact in law which
would be drawn from eny of the circumstances which could

anather inference., Thet presumption cannot be based on

that's drawn from premisea which are uncertain.

Where circumstantial evidence is relied upon to

prove a fact, circumstances must be proved end not themselvee

l
presumed :
f
i

The Codrt, in tuling upon . that ergument,' said the
law required an open visihle connection between the principeL

end the evidentiary factn and the deductione t:om them and

the person's preaumption arises, and factl sought to be

eetablished by the dependent presumption.
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.;state ansume- turtﬁbr?tﬁat tha newspaper found at the loca-

12

Now, Your Homor, in this case, tﬁelétate-relies
uéon some pictures and thnir connection to the homicida at .
Camp Scott and it is our poaition that this is meraly an
- inferance based upon an 1nference. The Stato's casn presumeb
that the perpetrator or parpatrators of these homicides
stole Susan Emery's glasses and that the masking tape found
in the same general vicinity of the picturel and the glasses

was masking tape which wasa an 1natrument of the crime.- Tha

tion six*milen from eamp Scott was the sane newspaper put ‘in
the ﬁlashliqht a'*Gawp Scott. We know 1t's got the same

date on 1t.

l.w ,.h' Ty -}

Thig givus riae to 1n£erence, all theue assumption#
that the parpetrator or perpetrators of theao homicidcs were'
in the area of the cave~ce11ar location but there 8 no evi-
dence in the record as to who put’ the pictures in tho cave-
oellar area. There' --nq evidence-qf hawfloanthg_picturea
had been in the cave—bellaf atea.ahd to infgrjfbitjGene,Hart
developed thglpi§£ure;, had them in his pdsséssibn:since 196§
iﬁ'ipécﬁlation remoﬁe to thié cada;' To 1nfer that Gene . Hart
put the pietures in the cavewcellar area 1s mere speculation
and the law does not deal in-apeculation,,conjectures'ox -
suspicion. To infer that fhé:piciﬁres wéré{pﬁtfthere at the

same time as the other items of evidence, the tape, the

qlas-es and anything else found at that location is to base

|

’

’
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- failed to do in the past.

r thqse petxoleum p:odugts, it waa allogad, ware the cause of

; “*a ) I
fishing in 00w cr ek, tho creak was polluted where the

cattle &rank the water. Climber teutified that he tasted

the watex, it had a bad tasto, puckered hil mouth like a

circumatancaa about the color of the watnr. One witnesa "}

waste from pxoducing oil wells was dumped into Cow Creek.-

In the case of Sunray Oil againat Burge, this was
an achion for damages causad by a certain. petroleum product
belng emptied into Beaver Cxeek, mtream in Jefforlon

County. that ran into another creek called Cow Creek. And

3 :
the death;dfwhavoral head of cattle. A witness named Climbar

green persimmon. A game - State Game Pcllution Officer testt—'~

fied that soma time, about ten yaars later. he observed
colored water flowing in Caw Creek, which appeared to contain

soma oil._ Sevaral othor witnesses tostified thlt similax

testified that he observed . scwage f:om Duncan, the city of
Duncan, 1ocated north of the Defandant's refinery, drained |

into COW Creek and he taatified that ault water and oil

At the trial of the case, the Court overruled the Plaint;ff'é.
i
- the Defendant 8 Demurrer to Plaintiff’s case.. The Jury

awarded damages to. the Plaintitt and. ‘the quendant appaaled.' ‘

The COurt there cited Crest of Light CQmpany, Inec.
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%ﬁ_aakau‘l

an infereneé.npon'another,inferencé, which Star against

Brumley says'clenrly cannot beWEQne. Torinfer ﬁhat'Gene

'Hart put those pictures there at the ‘same time is to base

the case on a conjecture or suspicion and not upon any con-

'crete evidence in the nature of circumstantial evidence.

' I cited there Ogden against Baker; you can read

onefbf-them-or yﬁu.can-raaduall of them, Judge, they;all.

sl

féfésay éﬁv namn thinq ‘about: circumsﬁantial evidence. It cannot

¢ by

ference based’upon an inference and . 1n Ogden against

l\‘.~ o
s ‘ B »

hud ah autompbilo crash the drivar of the automobile

fstatdd Ihortly?aftdr‘the collinion ‘that a steering whnel

was - my steering wheel went out and my brakes went out.
The Plaintiff sued him saying that if he knew they were
defective at the-;ime he was driving the car, thqp he knew

it before the accident. Thnrefo:é; he'was nagligqnt in not

| having repaired it.

The Suprema Court of Oklahoma.held in that one

'that the cause or connection cannot be ostabliahed hy basing

inference upon inferenca. The Conrt:there said okay, you ve
got inference, circumstantial evidence that he knew soma-

thing wasa w:ong with his steexing wheel. But you,cannot~uae‘

that as a hasis_tor-goinq'to nnother'inference.~TThat.he was

negligent in'not ha&ing it repaitcd._ You cannot uQQgthat,

as the connection between the factual act which caused the

injury to éomething that the Defendant‘did_in'the past or
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*Sgainst.nallory-in fﬁlingmtﬁiy:1&,orderfio.sustain*af;ooovery,

cannot be - eatahliahed hy basinq inforenco upon inference or
'~i prosumpt”?n 'pon preshmption and. thoy cite. Ogden against
| Baker in regards to this ciroumstantial evidence about the

: ;pollution of tho creek.

'againat Hancock, limilar type of lawouits, aaveral deaths

of cattlo resultod whon oalt water-poisoned. 4Thoﬁoasos

Cage 92 U, s 281, and that tho rulo is followed consiotently

ﬁhore must be a'oousoroz conneotlon botwoen'thé'oogligénoo

infared and ‘the in:ury recoivod and auoh caune or oonnoction'

N . h- - N . :.. "
F A_i..,. Gl ey e IS h sy

l

CT v ta thq oaaa of Chickasha Cotton Oil Company

basod upon ciroumstantial evidence. COurt roiod where therel's |

no direct particular medical ovidonco and canes basod solely
upon oircumstantial ovidence, any fact may be proved by
direct oircuﬁbéﬁhtial~ovidonce or a oombinatioo'of.direot and

circumstantial evidonce but they gd on to say. that you canno?

€T

use an 1nferonco as: a bnais for anothor inference to prove
that greano fxom the Chiokasha Cotton 011 Company causod
the pollution of tho stream and the doath of the cattle.

I think our _research has boon extonsivo, Judgo,

we've been through a number of cases which I've cited there.

I won't belabor the point. i juot 8ay that the United Statoé

Supreme Court has montionod this rule, U. 8. versus Ross, ]

throughout tho caoe law ot the State of Oklahoma.

_ Propooition No. 2 is that~there s'nqgidontifioation_
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=:'evi¢ence. The, w. tness\on the witness stand testitiod that ,

tho 1n£erence that Gene Hart's hair is similar in character-,,
'fore, therefore, Gene Hart is the perpetrator of the crime
" inside the cave as our basis for circumstantial evidénce.

_ence and cannot be the basis for any cxrcumstaneial argument.

" crime. In U. S. againat Roaa, COurt said the very foundatio

of Gena Leroy Hatt as a pcrpetratcr of those crimaa and

therefo:e, no. probable cause to hold him’ te answer to these

}géifm }Honar knows, hair is circumstantial
n Aﬂart 's hair to the hair. found in the
t@nt ané:the hair onhthe tape and ahe could not poaitivaly
identify anybody.,. | | | .

If we' rc going to say <~ if wa're going to infer '
. from that that Gone Hart - the hai: found 1n the tent of the

victims, unalyzediby this cxpert-witnoss, the,witneaa=raised

istics, then that ia to basa that as an inference that there

and that upon this'intgrpnce, ve rely upon,what-was found

It is our poéition:thitzthat is»anlinViiid:infer-~

I feel like, Judge, that ‘here thd State has not shown far
enough hav«n't put on enough evidance to show that therﬁ' l
pxobable. cause-to believe that our client committed-any t
§
of evidence is establilhed ‘of one or more factu on vhich the

inference is sought to be made and the law requtres that the

matter should be est&blinhed by direct evtdence as if they
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ﬁ;f}c&rcumatantgal"ak&doncc is rolied upon eo prove a !act, tho

:ﬁﬁheseaehnrgés apa;hq¢tain our Domurrer to the Stato '8 ovi-

"I think it wou1d3ba'ne¢essaty, firot'ot all, to. establish

E completely ignored is the propouition, first of all, that

the Court must oxamine tho evidence, not inferences, but

from the notes I know you hava boen making, ig tied indis—”

were the very facta in 1ssue. - It goes on to say, whehevef

dence."" o
. THE cobnra Mr. Wise? B
MR..FALLIS., If it ploaaa the Court, may I first
apologize to the. Court? ‘We did not prepare a brief._ it: |

was my underatanding at the conclusion of tho proceodinga
laat, I believe the COurt said --' - .

|  THE COURT- It was. not requested by the Court Mr.
Fallis, | C |

MR. PALLIS: If I may; very briefly, Your Honor,"

three- basic propositions which I think one of which has been

slightly touchod upon by coun-el. The ono that haa been

evidence, and keeg in mind that the ovidenco dtawa, if you
will, attention o throe actual plaees or a person.
 cave No. 1, according to ths ovidence, 1£ I recall.

and I'm sure Your Honor will recall ‘very well tho evidence

putably to the person responsible for the dea;hs of the 1itt]
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':gégirls by virgue of-an inferenca but by virtue of the fact

PR R

“of the: maskimg tupa that has. indi-putably been mltchﬂd-

ﬁf&heﬁpartial :011 with the tape on the flalhlight back at

Jthe camp area where the bodins ware located. It's mat¢hed

' .this period of tima ‘from Susan Emety from the counselor's

“put it in the back of a flushlight but when you take that

jsame flashlight and put the masking tape on the aama flash-
';light that has that newspapoz and that masking tape mntches
:ﬂCave No,., 1 maeking tape, undisputed - not circumstance, a
5.£act -~ then we hava to conclude the person responsible was

B at some timn connected with that cave and that particular

_ Honor, in two ways: One waS'by-virtue bfffhe“Stipﬁlatibn
-by cbunsal We wili stipulate, ho said, and we accapted the

'*.atipulation that Gene Leroy Ha:t is very familiar, knows

.nature.

p ‘i. .

'alao by virtue of the fact that the glasses tqken du:ing

ltent were found:the:; at.thezcave-gitq and-thp.Stqte would
'conéede; perhaps, that it'is~poadiblc'that othar pQOple had

‘access to ehe same newspapar, April 17, 1977, and could have

lqcation.

Now Gene Leroy Hart is connected .to that cave, Your

the aroa,-and grew up in-that area andrYour Honor will recall
testimony as to how remote how this pntticulat scene was

not one that's visible from open highway, but -was remote in

© And the photographs testified to by Mr. Linsey as
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Hart after their escape in 1973 from the- Mayee COunty Jail,
' before this Court, but their condition doee not suggest

' great length of time.

- gcene’ end ties the Deﬁendent Gene Leroy Hart to that cellar

" but more mportantly, not diecriminantly found tlooding down

..aimilar. as couneel eaya but according to the teetimony of

fheving baen in the daxk;oom while Gene Leroy Hart wae work— |

;1ng at Gfanite, introdnced as having been where - not down
- R B T
inside tha celler, not down inside the cave, but out in the
open and if youiwill examine the particular'photographe,
Your Honor, based and coupled with the teatimony of the »

'witneee Dry, who saw them in the poseeesion of . Gene ‘Leroy
the condition of the pictuxee would obviouely be evidenced
thet they had been leying there in thet open area for any

In. teference to the dete of June 13, 1976 -— '77.

'So Cave No. 1. ties'two thingee» It ties the killer to the

'aree and we change locations.;' .
At the scene where the little bodies were found,

-there was a flashlight with the tape, with the green peper.

the highwey but embedded between the tape on. the little
Milner victim'e hand and on the tepe on her pajama top, is
a hair that is not inferred, as counnel sayl, that is not
!
that witneea, ‘was exeetly the same as every aharacteriatic

as Gene Leroy Hert.. That wee the teetimony, Your Hono:.

not thet it was aimiler; She eaid that_every cheractenietic _
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: matched and .she said X matched it not onco but went ovar it

1y attached to the body ituelf Your Honor, by this haiz. '

1'Hearing, but for the actual trial, even in homicide casas.‘
‘of proof is necqssary for the State of Oklahoma to sustain

“.proof Your Honor, is that a Defendant may be held to anawer,

’ and probability that tho Defendant may have committed that

several timos and I said,.“Why?” She said,:"To be sure.”
So I'm saying for the purpoau of Preliminary N
Hearinq; that Gene Leroy Hart han been attached to the cave "
where the killer has boen attached by virtuo of physical
evidence found. That he is. nttached to tha tent by the
'aame testimony concerning the hair where the little Farmnr
girl and where the 1itt1e Guse girl wera and where the litthe

Milnor girl ‘all spent their last night. And he ia physical~-

Now, two propositions.A One proposition is that <
the State is presanting a- ca-o for the purpose of Praliminary
Hearing obvxounly, and they roly, in part, on circumstantial_.
evidance._ And that's what we havo in this caao.‘ As a
matter of. fact, the State may rely ontiroly, if necessary.'

'on circumstantial uvidence - not just for a Preliminary
' And the second proposition is as to what guantum

this hearing at. the preliminary levol.‘ And that quantum of

|
on circumstantial evidence offored at the Preliminary Hearinq

- and. further that the nature of the ¢vidence offored at the i

Preliminary Hearinq need only be that a crime waa committad

]

|
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crime. And I have a list of citations for-Your Honor, and

_I have coPies of the cases if Your Honor desiros to look

at those at this time.
In particular, I wonld ca11 your attentton to
twa casés cited: Those, by the way, are criminal cases,

Your Honor, not civil matters that I think aro appropriate‘

“to tho case herc.

' Capers versus State, that' 450" P.a 2d 842, A
1969 Oklahoma criminnl Case, using: the language, we would.

point out with rafexenca to Defendant'l contontion that the

4,Tria1 cOuxt lacknd jurisdiation to try the Defendant becausa'_

tha confension. et cetera, at catexa, comes ‘oh - down and

says the following concerning th¢ burden of proof upon the ,

State.f Only to show that . a crima was committed and ‘the

probability that the Defandant at the bar. may. have committedfi;

.the crims.‘ Tho same languaqo is echoed in tha 1971 Oklahoma: -

Criminal Caae, Sutterville versus state, 489 P. Zd 1345.

‘ One othar mattcr that I would like to touch upon
briefly, Your Honor, and thut is concetning circumstantial
evidence. I would not sngqest 1n any way, hot would I qgree
with counsel that thia is buildinq interenco upon inferonce.
Physical avidence undisputsd 13 not an inference. It'

from that pbysical avidence that Your Honor can deduco the.

circumstgncesfthat meet the requirements that wo have p:oven




404

FORM

PENGAD CO.. BATONNE, N.J. 07002 -

‘10

11

12

13

14

15

16

17

18

19 -

20

‘ 21

22

23

24

25

. 876

~ 'proven ‘and the fact that there's been . sufticient evidence

,evidence,'furthcr{lanquhQé, I think, 1s-ava11ablq to‘the

'evnry other hypothesis or negate any posaibility other than

' guilt.~ |
- to you ag has cddnucl-herc,'a'liat,ég:¢1ta£iongiyewhgv§f

- relied upon and make'ivailable, £ Your Honqr;désiihs,,a"'

| r‘Xerox copy of the same casea.

. nary Hearing, although-! feel at timos it's been conducted |

committed, murdar, ‘that's not diaputed that venue hal been,j

here to show that the Defendant Gene Leroy Hart probably

or may have committed the crime. Concerning circumstantialv

Court that'is-df importance‘hﬁre. A crimin#l'case, accordf
ing to the Luke cr at 552 p 2d 715, and this 13 a 1976
Oklahoma Criminal case. " |

Criminal case may be’ proved circumstantial and
reasonable inferences dravm from cireumstantial av:l.dence
have ‘the same probative effect as does direct tectimony.

Additionally, circumstantial avidence need. not excludq

Now, Your Honor, I have before you and I'1l submit

 HE courr: All right. s
MR. FALLIs- But I would finally state that in thzs

particular instance, this is not a trial. It is a Prelimi~

fﬁmhngth Of i€ at; 1east, a8 a trial and well that 1s,

' sinée fhe'haromehtﬂi case does allow certainly wide 1atitude )
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dxscoverability on the part of Defense. So I certainly

understand and appreciate that but notwithatanding the

fact that it may heve beer belabored at point and" at times,

when you boil it down to the very bone iesue of whether the

State" of Oklahoma has, in fact presented suffxcient evidence

_ to cause this COurt to find that a crime was commi tted,

that it vas committed in Mayes:County and to find also that

there is a probability that the Defendant may. have commit-

ted theé cfimef tﬁenrl think the overrule ef'CaverNo. 1, as |

being designeted,in'teetimdny‘wtfhfﬁhe evidence. physically

found thoré}"coup1ed with the scene of the tragedy itse1f,

' coupled ultimetely with thet teatimony that a hait metching

in a11 reepecta. every cheracterietie of Gene Leroy Hert ie

found et the scane and on the body of- the victim, what would; :

be’ the probability? What would be the possibility of Gene

' Leroy Hart'e hait being found. not only on the body of the
'17'fﬁ v1ct1m but hie property being found at the locetion where
: property teken during the commiseion of this crime was |

later tound, boqqlea the 1maginetion._ N
-1 submit to Your Honor, with ell xeepect, ‘that the

pqint on th;e,particular

f_prbbﬁbiligy.ﬁefe._ The law is well settlea. PeoPIe.egeiast |

877




404

FORM

PENGAD CO.. DAYONNE. N.J. 07002 -

- 10

1
12
13
14

15

16

17

18

19

20

21

22

23

2

25

Collina, cited in McCormack on evidance wa§ an armed rob-..
bery case where they charged a black male and a white
blond haaded female, tha black man having a mustacho. The
State called ‘an expert witnesa who was a mathematician._
That gave him those characteristica, that partly yellow

automobile, 1ndividua1-probability, onelin ten;:a man with

a mustache, probnbility one in four, a gixl with a pony tail

one in tén, a girl with blonde hair, one in throe; a Negro
with a beard, one 4in ten, and intarracial couple in a

car and an oxpert testifiad that waa a one in twelvc million

'possibility, and when theae people were arreated, they had

to be the ones that committed the crime. Tha Couxt that -
unreliable evidence. ‘We're reversing this conviction with
orders that you discharge these people.

It's not Gane Leroy Hart's hair at the Girl Scout

tent, there s no. proof in the record that‘s hil hair. It's

not Gene Leroy Hart 8 hair: that's on the tapa., There is no

proof of the record that 1t 8 his hair on the tape. What

. the State would like to lay came from Gene Leroy Hart could
thave come ‘rom‘any othhr Indian mala or female 1n Mayes‘

'_County, State 6f Oklahoma, any place in the United Statas.

:,. 7 i i‘ .

iHe sqya that we £ind’ aﬁiﬁence at the cava, 4n the cellar

area. wéefind avﬁdsn¢h’that Gene Leroy Hart'a bean therc.

We stipulate that Gene Hart grew up. 1n the area of that cave

) that he has bean thare in the past and that he was there in

~

|
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there because he didn't and there' s no evidence to show. that

how they-got'thore. Mr, Dry_s;yo_ha 8 not sure thatrthey

_same in ovnry cha:acteristic and the Stato 8 own expert
.probable oauae and’ reasonahle grounds to hold a ‘man-. to answer

18 ?"sorious offenaa that a man in our society can he charged

_;becansc of. publio opin&on and because or tho heinous nature
'{of;thinezortmesf‘ﬁr. Fhllis cited a line of cases standing :
' !br the proposition that circumstantial avidanoe ia, and -
 .on1y circumstantial evidence is sufficient for a conviction

. and -gufficient to bind people over to stand txial. That-is

the past, within the past few years, But we're not going to

say that Gené-LeroY-Hatt was tho‘one that put. those pictures

he had beon there, Judge. rhe hasia for their inference
that Gene Leroy Hart was there with avidenoe coming from
Camp Scott is an inferonce upon an infarenoe. “We. know the

picturus were there; we don't know who put them thare or -

wore the same pictures; he said:thoy'lookod“like them-ind‘
I now may be misqueoting him but £ I remembut cortoctly, he |

said they looked like thnm.- Mr. Fallis says the hair 1- the':

witnesu says you can't identify aomnbody by hair. Mr. Fallip o

talkod about the. quantum of proof.- Wb re deallng with

to thene chargea. f;

. Judgc,:thhgolare'sotious“offehseo.. Tho most I

*ﬁig:Wanennot alﬂ gatd ‘the llw ot circumstantial evidencg

,«.'

correct, that. is ﬁhe law, Mr. Fallil cited tho Capers case
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trial and the Demurrcr .and Motion to Dismiss should have

- 'the time she rntutnad home from grocary shopping. ‘When
' the inveutigatorn arrived tha grocery bag was: full of
groceries and when the body waa tound, it indicatod that

;fshe had been assailed shcrtly after shi got home from the
| ""*h’bm the"\itétfﬂ\ found “m the ptckup of Berryhill- ' The Court
-:fdescription of Gene Leroy Hart going into ‘the. tent; we don't

-:anywhere near Camp Scott; we don t have Gene Leroy Hart

.putting pictures down in the -area where other evidence was

menﬁioned a confession in the case. - Two léter Oklthmé:v'
éourt of Criminal Appeal decisiohsvon thidt@gbj&cg are:

Berryhill-againstlthe State in 568 P 24 1306 Berryhili — |
Berryhill was convicted. He" appealod that thore 8 not

enough circumltantial evidenca to bind me over to stand

been . sustained.. The Court in that ‘case lists these fucts.-
Judge: |

A person fitting Bertyhill's description waa seen
leaving a truck which met the deacription of Borryhill 8

truck and seen going Anto the victim L houae shortly after -

grocery store.. -

‘ws?hggiﬁ 'na"samplcs of hair that could hava come

have anybody her¢~fitting-the deacription of Gene Leroy Hart

found, we don't have Gene Lnroy Hart anywhare in Mayes cOunty.

880
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They didn't have enough evidence to hold him for trial,

There's no evidengepfrom that witness stand as to his
whereabouts. A
In the case of.State:ageinst Edmondson, 536 P 2d

386, Edmondson was convicted, he appealed on the same grounds,

should have been dismissed at_Preliminary ﬁcaring. Thai cas
-~ did I give the citation for thaﬁ 536 P ﬁd 386, Defendant
had cuts on his arm and Defendant had che decedent's bill-
fold in his poaseesion.-‘ﬁaif in the Defendant'e truck was
similar to the decedent's. Biood found on the Defendant's
knife matched the decedent 8 blood type and the Court says
yes, these facts are enough to bind a man over to ltand
trial, Ve don t have any evidence other than inferences
based'upon other infe:ehcec which the law is clcerain saying
that ie,not theitype of e#idenceiwe're wanting to reiy upon.
It's ﬁot circumstential chen youi basis for your circumstanf
tial evidence is another inference and not a proven fact.
Judge, I knew this case involves politics, it's
had a lot of publicity. Many judges, because they' re only
human, wouldn t have the courage to follow the law so I state
to you that it may not be: the path of least controversy, and
it may not be the mpet,popular thing to do to dismiss theae
charges. | | - o |
THE COUszI Mr. Isaacs, I prefer you stick to 1egai

argument, if you don't mind.
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‘not us..

“;ﬁ MR;Tiéhgéé;».To do the right thipg acéo?ding to
the law, Judge{ and the law iS‘exact.in wﬁ&t it demand§ and
we ask that you digmias the charges. |

| THE COURTF Is the Stato desirous to raspond?
I'll have to allow Mx. Isaacs another chance to: reapond.'
Do you have. anything that yqu wish to respondﬂwigh, Mr.
Pallis? | | ‘P _ 
| MR. FALLIS: Only one statement. Tﬁé;fwds.the

statement by counsel concerning the fact that he says Gene

 Leroy Hart was not there. There's been no evidence to that

fact and I do want to call that to the Court's attention.

I believe he made that statement that he was not at the

- cave,

'ﬁn. ISAACS: Well; I just say in ‘response, the
burden rests.with'the State to prove their end éf the:déai,
-éHE'COURTz Mr.'Fa11£$, y9u say yoﬁ'haVe ailibt-
of citations?ﬂ | | L

| MR. FALLIS: Yes, Your Honor.

THE COURT: Mr. Isaacs, did you'geﬁjalcopy Qf.

these? -

| MR. ISAACS. No, I didn't. Judge, I'd be glad to
submit these to the Court, 1f you'd like to view these.
They ' re circumstantial evidence cases., .

THE COURT: Thank you.
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. begin, Mr. Isaacs? |

' State does not discuss circumstantial evidence nor does. it

- MR, WISE: If it please the Couff, do:yqﬁ desire
of any of the'ﬁhotostatic copies? |
THE CGURT: I don't know that I'll want to read
all of them, hut if you have the casés?
MR, WISE? We have thg_photostatic copies of all
the caées. | i\ | |
TﬁE COURT: Why don't you,lay them iight:up here
in case I want to go to one-ﬁffthem?:
MR, ﬁISE: Very well, Your Honor.
MR. ISAACS: Here's another one, Jﬁdgq. Judge,
could we have a little recess:gp go in the lib;a;y?
| THE COURT: I think:we can have aboﬁt a ten minute|
recess, ;f you'd like. - | | | _ |
‘(Follqwihg a ten minﬁtefted&:s; proégq@ings
coﬂ;inued as follows:) | | |
“ THE'éQURiii‘Mr..Wihe; Defense Counsél:haa asked
if the Courﬁtwould’pérmit a respoﬁke ﬁo authp:iﬁy cited iﬁd
I indicated that I would. - N
MR._WISE} Very well, Ydu:.anor.

THE COURT: If he desires to'do‘so.}'Why}don‘t'you

MR. ISAACS: Judge, I'd like to point out that.

Mr. Fallis' list of authorities in parliamantﬁrﬁggainStﬂthé
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?relied upon by the

or not you can depose the witness in a criminal proceeding

| through a civil proceeding filed there separately and apart

from it.

Capes against the State, there is the confession.
Taylor against the gtatae, eyewitness to a shooting. McAl—
lister against the State goes to the issue of whether or not
a charge has been dismissed at a. Preliminary Hearing can be

re-filed and under what circumstance that evidence may be

: permitted to be presented at a. second Preliminary Kearing.

Snell against the State, the only thing it mentions is that
the burden of proof is less than a trial. Now_we don't
dispute that,’ Mooney againatcthe'State deals with an eye-
'witnesa whc'sdw'sone bcople stetling cattle. .Stevenson
against the State is a homicide cese whefe_the:egwas an

eyewitness. Nelford against the'Stete,;a'homicide, where

there was an eyewitness; Sutterville egainat_thejState,”an

eyewitness . What we're dealing with here is whether or not
an inference based upon an inference is sufficient circum—
stantial evidence with which to ask that a man be held to

answer a homicide charge.

Certainly.the prepondenance of the evidence theory

| in a civil case'is_muchgless than that of a criminal case to

find a man guilty. xWhere'the Court won't permit an inferenc

Abaaed upon an inference to be admitted into evidance and be

ieﬁ;gﬁ facts or the jury, we feel that
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Vstatement. e

that shOuld apply to a Preliminary Hearing and the law of
the State of Oklahoma says that the rules of evidence apply
at ayPreliminary Hearing.

Wa ve had our cross examination limited severely.

- We feel like at . this time that there is no evidence in this

case which can establish any identification of Gene Leroy
Hart at dny place in ﬁAYGS.COunty, much leas at Camp Scott,
as the perpetrator of thedqjhomicides.

THE COURE- Mr. Fallis?

MR. FALLIS: Your Honor, we submit to the Court
cqpies.oflthosé same casés and I think it's apparenu'and
I nopiceiYour Honor reading those, the basais for the ppesen-
tation of those authoritias was for the language applied

including the language concarning - by the State beyond

lPreliminary Hearing, matters of those types which I think

you are probably aware of.

| I think quite frankly, Your Honor, that cdunﬁel
keeps trying to deduce the word inference. Inference sug-
gesting-thnt this matters of iuférencinq. I think we can
judge the reliabxlity cf that statement as we can his

statement in court before this‘very Judge, that he was

seVerely.limited in éross-examination. I think thé #eracity

- .of the anologies olenferences is about as valid as that

'ﬁ,iHEpéQURiuixrﬁ;Q Court finds upon consideration of

885
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all of the evidence presented and authorities cited and

argnménts made by counsel, that the Demurrer and Motion to

:.Dismisa should be and are hereby overruled. Exception

noted the:Defendant, which puts us in the.position, Mr.
Isaacs of inquiring when you want to call your first witness
if.it's'todayt_.l A

MR..ISAACSz Judge, I canlcall . some Witneéses

today if the Court would like me to. I think we'd. probably

‘save.a lot of time if we'd sit down and schedule -~ gchedule

ahead tq: guite awhile, when we're going“to have certain

witnesses. fItth;nk we could expedite this Préliminary _

.Hearing.if.ﬁé'do that.

. THE COURT: Let me inquire. Is Mr. Secrest here

with the Girl Scouts, who representﬁ the Girl Scout Magic

‘ Eﬁpiré?' Apparently not.

MR. ISAACS: Judge, I believe he's here but our

agfeemaut is that i'qive him one ﬁaék‘nctice. In fact, he

told me I could .give as short as 24-hour notice and he'll
have some of them here. I can hava the 0SBI Agents hare
pursuant ‘to our 24-hour notice. .

sy

THE COURT:4 Do you have. anyone lined up for today

-.if we wanted'to proceed. say this afternoon with some of

,your witneasas?

MR. - ISAACS; Mr. Bunch ahould be here from Talsa

i ;.gp._ - P A

and I could call some ‘of the law enforcement people here. I
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down and do somé schedulinq.

‘of this,Preliminary Hearing; is that correct?

first witneﬁs.

.'so help you God2 Im;l’i“b'

can call Mr. Newton.
THE COURT: Why don't we recess then until, say
1:30 and those witnesses that you do have available, we'll

hear them today and then perhaps we'll have a chance to sit

MR. ISAACS: Okay.

AFTERNOON SESSION
(Following the lunch recessh_prcceedingq resumed
as follows: ) | | |
THE COURT:. The record'willlshow the Defendant
present with counsel. State pfegent. Mr. Isaacs, I still
have under advisement a Motioﬁ tb Suppress, which I under-

stood you wanted me to take under advisement until the end

MR. ISAACS: Yes, sir.

THE COURT: If you're ready, you can call your

MR. ISAACS: We call Jimmy Don Bunch.

.THE COURT: Raigse your right hand;f Do you swear

'é,to tell the,. ttuth, ;he vhole truth and nothing but the truth{

)

"T THE WITNESS' I do.

JIMMY DON BUNCH ,

R}

called as a witneas on behalf of the Defendant, having been

firat duly sworn, teatifies as follows:

887
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DIRECT EXAMINATION -
BY MR. ISAACS:

Q  Would you state your full name, please?

A  Jimmy Don Bunch._

Q Jimmy, how long have I known you?

A oh, since ;974; |

Q  Where did we medté

A Just a minute., I'm out of bfeath from climbing

those stairs. Okiahoma'Counﬁy Jail,

And did 1 represent you on a matter there?
Yes, sir, you dxd ' | |
.Did we go to trial?

Yes, sir. |

.Gét convicted?

Ye#)'sif.

How much time?

® 0 ¥ O ¥ © B O

'Six months in the County Jail,

'Jimmy, sincg that time, where have you been?

_:.OKlahoma Stato Penitentiary.

Q
Q - Prior to 1974 did you have any. felony convictions?
A

ers, sir, I hava.

g »ﬂﬁwili'yod i&iﬂéus what you've been convicted of

3

before 19747

A 1969, I was convicted of burglary.

Q- Whiéh.couREY?

888
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A ‘ Tulsa.

Q  Any conviction in between the time and 19747

A Yes, sir.

Q  What was it?

A I waS‘cthictod in Mississippi for safe burglary.
Q Wore you convicted of anything in 1974?

A Yes, sir, I was convicted in '74 .out of Pawnee

County for armcd robbery.

0 1975, after -~ well, let me just interrupt here --

- in 1974, why was it that you came to be in thc Oklahoma

‘Countf Jail, Jimmy?  ,'

a In 1974; I.wos in the Oklahoma Couﬁty'Jail for
assault of a policc officer.:. )
Q And hoW'did‘you caﬁo‘to‘be in Oklaﬁoﬁa:County?
1 was at the Highway Patrol Department

. For what reason?

A

Q
ff“Af;“:Pcoteotioﬁa

Q‘ﬁ jAnd why were you there for protection?

'A'Eﬂ{I testifiad in a case concerning Tom Lcater Pugh,

Q

uﬁfahnything happen to you after you testit;ed in that
case?

A Yos? sir.

Q  What?

A ;i got stabbed.

Q  Where did that stabbing occur?

889
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‘Mississippi.
| After you were stabbed, what happened?

(No response.)

0 PO >

Were you moved to another place for safe keeping?
A 'No,'I was paroled out of Mississippi, come back
| to Oklahoma. . | '

Q'  after coming back to Oklahoma, what happened?

A What year are you talking about, Garvin?

@ 19742 o | |
2 Wéli,:iﬁl1974, 1 was convicted of armed robbery.
Q  All right, when did you give testimony?

A In 1972, R

Q Andnwﬁé véé_ﬁhat for?
‘A Bill Hoff.

. :).."-I

-

Q “Afte: i974,'w;,f'ybu cdﬂvicted,pﬁ escape in Hughes

A AP
SN :

K " ¥Yes, 8ir, I'was.

Q - And why were you in the Hughes County Jail?-'

A Protection. | o

Q And in 1975, were you .convicted of kidnapping?

A Yes, 8ir, I waé,

Q And was that as a‘iesult‘bf your escape from the

‘Hughes County Jail?
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A Yea; aif.
Q On April 6th of this year, where were you housed
in the St;té Penitentiary?
A In April?
Yes, sir,

Q

A Of this year?
Q Ygs; sir,

A

 I've been housed on Death Row for the last three

years in the Oklahoma State Penitentiary.

Q . You haveh't been convicted of felony murder, have

you?

A No, sif._
Q Jimmy, have you told mé‘ali~the,coﬁvictions you

can remembar that were of a felonious naturu?

N Yes 8

L on April ﬁth of this year, after Mr. Hart was

'captured, did you havg an occasion to see him at the State

Penxtentiary?.'
A Yes, sir, I did.

Q. Haw long have you known Gene Hart?'

»

I'va knowed him ever~since 1969. .
Q And where was that?
A I met him - we was cell partneré in the Tulsa

County Jail,

Q Cell partners? What do you mean by that?

891
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» © » O » O B

4~

We were.celliﬁg in the same cell block.
Anybody else in there with'you?

Yes, sir.

How ﬁanf people?

I'd say around teh.

Jimmy, in 1978 -~

We went.to the penitentiary together in 1969,
In April of 1978, did you talk to Gene Hart?
Yes, sir. |

What diﬁlyéu talk about?

Oh, about his case..

$

THE COURT- Excuse me, what year was in your
1;1 didn't catch it, |

“MR. ISAACS. April of 1978.

THE COURI.L All right, thank you.

Did he ‘tell you at that time anything pertaining

to the matters here in court?

A

Q

brought Gene Hart to the penitentiary, did he say anything

I don't underétand your question, Garvin.

All right, Jimmy, in April of 1978 when they

to you about the case?

A

Q

A

What do you want? Do you'want me to explain what we discussjd

Just briefly.

And what was that?

- Oh, well, wgldiscuised it several different times.
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or —-

Q0 Dpid anybody ever coﬁe to you:and want you td
testify that Gene Leroy Hart confessed to ybﬁ about killing
them little girls? | | | |

‘A" No, sir. |

Q.' Did Mr, Mike Pulchny ever come to you and talk to
you about teétiffing for_the.sfﬁte of Oklahéma?

A No, sir, ‘he didn' t,

Q - On April 25th of 1978 did Mr. Mike Pulchny

talk to you?

...A ., No, he dign't. Oh, he talked to me every day,

~f.Q!fy;And what.about, Jimmy?

Aw': Uh-" mattefs on Death Row.
"'Qi?ééFor instance?
A ': Just me and him -- I've had several writs filed -
against him. |
: Q ' Jimmy, did Mr, Pulchny ever tell you to testify
for the State of Oklahoma?
‘A No, sir.
Q  Pid he ever ask you aboutléeng'Hart?
A Just did'I know him, you know.
Q Di& he ask'fou anything else abouﬁ.EQne Hart?
A' He asked me if hé?ﬁhdught:Géne was'gui;tg'—f if~i~

thought Gene was guiity.
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Q

a .

to be permitted to cross—exgmination the witness. 1I've been
surpriséd by his testimony and I have here a sworn state-

ment that I took from him in the Tulsa County Jail.

I would say there 8 been no showlng of aurprise. He's

PEREE

*bYour.Honora

answered the questiqns that have been asked of him, I believ

Did you tell him?
I told him, yeah I did.

MR, ISAACS: Your Honor, at this time, I'd like

fTMR.*FALLIs: If it pleaae the Court, at this point

i

| MR. ISAACS. How do you show surprise? Faint 1n

v

?the couxtxoom? Aak somobody to revive you?

IR

i Lﬁ?f@@;@uﬁucana$§:-xou are askingjtq:crosééexamine-yoﬁr

pres

own‘witnasa,as a hostile witneés? -

answer?

Q

"MR. ISAACS: Yes.
THE COURT: Because.of surprise?
MR. ISAACS: Yes, sir.

THE COURT: Was it a surprise as to his last

MR. ISAACS. Yes, sir, it was.

THE COURT: YouAare in good faith in your request?
MR, ISAACS: Yes, sir, I am,
THE COURT: Very well.

Jimmy, ‘did I come and talk to you: at the State

Penitentiary on the 5th of June, 19782
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»question at a time, but certainly not reading from a statement.

. Yes, sir, you did.
Did I take a 3£atem§ht from you?
Yesg, sir. |

Take it on a tape reéordq;?

> 0 B OO B

Yes.

Q pDid I agsk you the following question and was this

the answer that you gave me..: 

Y"Have you talked - during the time that

'Gene Lerby Hq:t spent here in the State

Panitentiary at McAlester, havo you

“sseen hi??"

PRI

"#Aﬁd was your answer:
“Yes, air, I have.
and was my nextgguqstionz; |
“Hive-youltilﬁed to him?"
And was the answer: |
"Yes, sir."
Was my next éﬁéhtion:~ |
"ﬁavg you talked any'abéut his casé?" _. 
Was your answer: | " N
| "Occasionally, I spoke with him. about -

'MR. FALLIS: Object Your chor. He may'ask a

He may ask the witness if he made that statemnnt and teceive

a response. ‘There's been three guestions asked here. He' S;J
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E"z&;isst:ent:. then I think you re correct. So I can't really

‘rule until t know what your intent is in asking the question|

asking a compound  question. %I‘§on‘é think be is allowed
that. | | |
THE COURT: Well, if you are seeking a response
to each of those questions and @ﬁswera, I fhink Mr. Fallis
is correct in his objection;; If you're just seeking to

show that's his prior statement which may have been incon-

B3

is, Mr. Isaacs.éaA;w,you asking the witness to answer evury
oﬁa~ofgg§eaez'~?

MR. ISAACS8: No, I'd like to read him some and
lead'him‘intd it and then ask him if he made those answers
“to thosejqueitiéﬁé; ' . | |

. THE'COdRT;' All riéht. Why ddn t you qet right
to the meat of ih? Some of that may not be relevant.
Q .  I~ask9d you if you talked to Geng.Leroy Hart,
didn't I,'JiﬁMy?. ' .
A ¥es,‘éif;
Q On the tape, and was your answer: f?0ccasion&;iy

I spoke with him about it."

A Yes, sir.

.Q. And was.this-queution:asked: "In reference to
what?" . . .

A Garvin, you asked me s§ ﬁany questions, you know,

it's hard to remember.
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up: here dnd lie on the stand‘

zng to get you to testify against Gene Leroy Hart?

call you and read a letter that I‘d~w£0£e:hgn but this was

Q Were‘you‘ﬁelling m§ the truth down therxe, Jimmy?

A ,No,isix, I wasn't. |

Q And why did you ﬁq§ te11 me the truth at the
State Penitentiary?- ;_

,A' . Well I made a deal with Gene Leroy Hart to come

' Q?;; Jimmy, did you write ‘a letter to a lady in Tulsa

and tell that la&y to call me and tell me’ somnbody was t:y-

7

A Yes, gir, sure did

Q@  And she called ne and told me that and told me
y§u w&nted ma to come to the%penitentigry and see you; didn'
she? | | ; |

A You‘d‘alfeady come | to thg.paniﬁehtiﬁry and seen
me, Garvin. | | o

| Q Begging your pardon, did the woman call me and

tell me that you wanted me to come to the penitentiary?

N

A No, I don't believg so. :I know that she - she did

in refereﬁgc tq_andther woman'thﬁtfowned a bgﬁhty parlor:
and‘this-ﬁaﬁldohe to convincé=thisxbthef'lﬁdy'that Géne Hart

was being used as a scapegoat 80 that ghe would donate some
funds to his - for his attorney fees. If  § remember rxght,

you told me you needed aboutJten thousand dollars, Garvin.

Q. pid 1 ask you to donatefany.money?
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~submit that I gave you that statement but I am saying that

discuased it in the Tulsa County Jail and we just got througA

A No, you never asked me to donate'any money .
Q', Did I tell you where ahe could send the money

if she wanted to donate any?

" R’-ghto L OA“

o " And Jimmy, aia I ask you this question in the Statf

Penxtentiaxy,'"naa anybody been here at the ‘Oklahoma State
Penitentiary, talked tp ‘you about Gana Leroy Hart?"
.A . Yas, I believe you did. N
Q And did you give this answeéif'"Whll, ‘not directly
to me. Two officers talked to me on Death Row, the regular
officers, correctional officers that work on Death Row."
A Garvin, 1 admit the statement that I gave you.
Q', Yes,-sir..

A Oh, save you a lot'of tfouble from reading it. 1

that statement is completely false and you know it is.
Q And I know it is?
A Yes. |
d And how do I know thaﬁ?
A Well, Garvin,,me.and ycu;di#cussed ﬁhé_case several
times. )

- - _ |
Q We discussed it at the State-Penitehtiary: we :

discussing it over in the Mayes County Jail didn t we?

A Yes, we did.

898
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going to testify to, didn 't we?

Loy "ik' BriefIY-

" Mike Pulchny . . s "he asked me - well he made the state-

'atatement?

- sa;d he isn t - Mr, Pulchny talking to you - and T said,

~that would rape and murder three Iittle Girl Scouts.'" Did

Q We went over your testimony here, what you're

'-Q;v- And asked you to get on tha witness stand and
tell the: truth, didn't 17 I
A WelI, I guess‘you could say that.
.Q Jimmy, did I ask you thig.question: "Sonetime
around April 25th or later, did you have a conversntion

with someone concerning Gene Leroy Haft?ﬁ‘ And ycu'said;

"Yes. The first time he talked to me . . .", "he" being
ment that'I was-pretty tight with‘Gane Leroy Hart and I
told him I couldn't, at the time, understand what he was

getting at and X said, ‘we're friends'", did you make that

A Yes, sir, I did.

Q Did you make this statement to me,AJimmy: "He

‘Now Mike, I've been around him since 1969.: I know him a

lot bette: than you. Gene Hart ain't the type of person

you tell me that? Is that what you told Mr. Pulchny?

A - Yes, Garvin, but why don't you tell me what we

talked about between those conVanatian?

Q What did we talk about between these conversations? -

899
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'TﬁﬁichRTE“'stt aﬁmément. Just a moment. ‘The-

v i ey

e

witness will ééﬁél;p?éq to Aﬁswer your question, Mr. Isaacs,

: but a-discussion:between you with him, asking you questions

is not ;omething that I'm go#ng to allow. You can ask your
next question., | i -
Q Mr. Bunch, what di@,we.talk about between those
conversations? ‘ | |
A I aﬁked you, I,aaié, "Garvin,.do.féﬁvthink Geﬂe
Leroy Hart is quilty?" Aﬁd'ﬁbﬁ avbided thé.QuestiOn. You
said, Jirmmy -- | “ |
' Q | Jiﬁmy, thﬁt's a 1i§'and you know iﬁ, isn't it?
. NQ;-  | . , .
MR.'FALL;S: If it‘pléase the Court, I'm g;ing to
object to this. This is totéllfliméroper. .ﬁé's arguing
with this witness, so he's txying to --
MR. ISAACS: He's #lhogtile --
‘THE COURT: Sustaiﬁqa.l-Yﬁu maj aék'yéuf-naxt
question, Mr, Isaaqé. | |

Q Mr, Bu#ch)'I taped that‘cOnveraaﬁiqn at the State

Penitentiary, didn't I?

A Yes, you aid. -

Q And I had that tape recozder going the-qholeztime

I was there talking to you, except exchanging-gomé"familiar

remarks when I walked into the room, didn't I?

900
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: about thirty minutes worth of tape on it.

" was I not?

ﬂf\A Jy No, we spoke for about three hours. You've got
'd We spoke for about an hour, didn t we?
A  No, I believe they got a record down there on that,
Garvin,
Q I believe they do and I believe we'd better look

at it., If I'recali,_I was there.ﬁaiting.for you.quita‘awhilé,~

A I don't know how long you'd been there. I know
how long I stayed off in Death Row in a 1ittle room with
you and it was approximately about three hours.

0 .Jimmy, since - since I soe now toit you are going
to deny that you made this statement -- |

A . No, I'mnot denying that I.made.them'statementsL

Q Did you sign this gtatemont undot oath?

A I sigoé& them statements under threat.
Threats'froﬁ who? |

You.’

~What did I threaten you with?

» 0 P O

- You told ﬁe a Tulsa law officer would kill me and

you said if I didn't s8ign that statement, then I was subJect

to get a bullet right in between my eyes.

Q Boy, I mean to tell you ~- Jimmy, after I talked to

you at the State Penitentiary, what happened?

A After you talked to me at the State Penitentiary?
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Yes,

>

wi'wa:;gébgéaEhéd by two OSBI Agents.
'@ Which two? |
aA Mr, Jones and, uh ~~ i'can?t teﬁaﬁper the other -
one's namé. _
' And what did they ask you about?
They asked me, uh -~ did you visit with me.

Did I visit with you?

OO O

Yes.

What happened then?

» ©

I told them you did and they asked me,ﬁould?I mind
telling them what was I supposed to testify‘for you or iwmaan
'testify for Gene and I4said‘1 was.

Q Did you tell them that I had asked you thaﬁ, if
you would featify for Gené?

A I went over our whole conversation just briéfl&.'

| MR, ISAACS; Judge, I'd like to.havé this marked

as Defendant's Exhibit No. 3 for idanﬁifiéétion. I believe
we had tﬁo marked previously;
THE COURT: That's correct.

Q . Jimmy, at that time when I interviewed you, did I

_ask you if you'd be willing to téstify here and tell me what;

you told me at the Staﬁe Penitentiary?
A You're talking about May Sth;,right? '

Q That's right ~ June thé~5th, 19782 .- =~
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' copy of the statement that bears your signatura?

/

A _Uh -- yes, you asked mp“would I cpme ané testify s
to tﬁié, yes. | |
Q . And did you agree to doféb;'
A . Yes, I aid. |
Q  Jimmy, haye you been prbmitad anything to égstify
here today by Mr, fallis?
‘A No. |
 Q' .Take those élassesicff; Let's see who &ou're
locking at. | | |
A .All right.
Q Have you baeﬁ promiged anything-to.jive your testi-~
mony here. today? |
A . No.
Q Jimmy, jou're'coming:up on a parole ddckét} aren't
you? | | » |

A Coming up a year 1ate.,:I'go direcf out. What coul

[+7)

they promise me? I dress out Christmas.

Q Jimmy, I hand you what's been marked for identifica

tion as Defendant's Exhibit No. 3, and ask you if that‘s the

A Well, Garvin, I didn't read the statement. Last

night you had me so shook up, uh ~- if you remember right

I told you ==

Q- Said you'd take my word for it, wouldn't you?

A You told me that you was going down to get a Notar*J

ik
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and I sa1d I'd go ahead and sign it and I signed it. That's
my signature without reading it.

Q Would you read it right now and see if that acouraﬁ

.ly reflects what we. said when we were there in the peniten-

tiary, 3 inimy? ,' | 4‘:“‘ I :

A ‘Ypu.khow, Garvin, this is What'we séid but we're
leaviﬁg out some lines here; ydu‘knbw,

Q'__ What lines are we leaving out?

A Where we're cuttlng the tape recorder on and off,
you know

Q I cut it off once because ycu didn t want to use
Migs Campbell's name; is that correct?‘l

A No, thagfs not correct. |

Q Oh, that's not correct?

_A.-.‘Ga:vin, all this timaﬁ;-

Q Jimmy, I cén't beliéveifou're doing this to me.

MR. FALLIS: If it please the Court, we're going to
object to the statements of counsel. He may inquire of this
witness.
THE COURT: Sustained.

A (By Mr;,Buncﬁ) GarVin,'if you rehamher right, I

~even had to tell you that you'd better turn the tape recorder

back on and tell me you hadn't promised me anything.

Q I asked you that at the end, didn't I?

904

e—

A Yes, sir.y: =

it ntKbanld e




FORM 404

PENGAD CO.. BAYONNE. NJ. 07002 -

- 10

11

12

13

14

15

16 .

17
18

19
20
21

22

23

24

25

" you anything?

.to do with this cagse, did it Jimmy?

i
t

Q I said we're back on the tape and did I promise

A You don t haue it on here, Garvin, where -- when
I asked you if you thought Gene Hart was guilty and you said
when you was voir direing your own jury in Holdenville, you
said you made a statement I very much liko. You said it's
possible‘for:a'mhu'to commit a crime and:stiiltbe innoctnt;.
do you remermber that statament, Garvin? |

Q ' Sure do, We said that in passing. .It had nothing

MR, FALLIS: If it plaase the Court, I 11 object.
Unless it is now on that statemsnt he 8 now trying to get
introduced there s been testimony here that the tape recordeF
was turped on and off. May wa examine the statomont?
MR. iSAACS= I've‘acknowledged:thqt'it sfbeen,off~
a couple of times. | |
Q " Mr. Bunch did I ask you to read that statement
before you signed it?
A No. No, you didn't, not last night.
Q pia you'suy you’d take my word for'it?
"Al' I daid do, that. o |
o} pid 1. tell you I wanted you to tell the truth and
nathing but the truth up hore?

"_'A You hava made that statement, yes.

:Q N Have,youitoig ue.eVerything you know about the case|
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were being held in Tulsa?

 ' past that y@u,feared tﬁat'you'd be killad, Jimmy?

1kﬁ¢v._ I'm not lying,

now that you - tell me what else?
| A | I told you what' Gene wanted me to say and you know
that. I'l) take a polygraph test.
| MR. ISAAéS: Boy, Judge, I've heard some lying'in
my.life -
MR. FALLIS~. If it pPlease the Court, I'll object
to this. I think there 8 possibly a two-way street here.
.THE COURT: Sustained. Mr. Isaacs, do you have
anymore égestiona? | |
| Mk. IBAACS: ;Yeahf
Did Buddy Fallis £a1k_tb you in.TulsA.COunty?l
Briefly. . | _
Mr.:Shaffér there when he talked to'you?

Mr, Shaffer télked'to me briefly.

© » O P ©

And did you have somebody call me and tell me you

had been taken out of the State Penitentiary and- that you

Q _Yqu*did’not? 'Have you told me any time in the

A Well, y6u~know, nh.*~'I‘ve_got heat on me, you -

'Q' That's right, you do, don t you?

A f. Yes.u:"

fL;QV'“Q@H.'?¥¥¥%§€b2pﬁised you he'd help you get a parolﬁi

906
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A  No. No, he sure hasn't. . .
THE‘COURi: Any other questions, Mr; ishacs?
MR. ISAACS: Judge, I'm going to offer thib into
evidgnce. Ifm not through yét..
leHE-COURI: Any objeétion?

MR, FALLIS: VYes, Your Homor. May we ask a few

' questxons of the witness?

THE COURT: I'll take it ~= /re you through with
your direct examination? |
MR. ISAACS: Yes, I’#m.
THE COURT: Cross examine.
i | CROSS EXAMINATION
BY MR. FALLIS:. |
Q  Mr. Bunch, in reference to what has beeﬁ marked as
-staiq's Exhibit No. 3 (sic), yéﬁgmentioﬁid a moment agg;'d;d
you not, that the tape recoxder Qad'turned On.and off?
A | Yes, sir,
Q 1Is everything that you had conversation with the

Attorney for Gene Leroy Hart on that particular transcript?

A No, si:. e

If*it please the Court, first of all,
we wbuld object’to the offer on the grounds that it is not a

complete and properltranscript of what was apparently a con~-

versation had with the witness at the State Penitentiary and

it's been impropgrly identified as .such.

907
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THE COURT: 1Is there any turﬁher'¢rosa examination?

MR. FALLIS: Yes, sir, there is.

THE COURT: I'm going to take it under advisement

until you're through, Mr. Fallis.

Q

Okay. Mr. Bunch, coﬁhsel asked yoﬁ,if ybﬁ'had had |

any promises made concerning parole by myseif'or_nr. Shaffer

and I understobd'QOu said no.

A
Q
parole?
A
Q

A

No.

Did counsel gake'hny promises to you concerning

" Yes, six, he did.

Tell the Court what he said abcut that.

He told me he knows Charles Chestnut and he would

appear before the Parole Board for me.

Q

. A

Q

 whya

If I'd testify for Gene Leroy Hart. .

Now, Mr. Bunch, you statad a moment ago that you

had in fact, talked with Gene Leroy Hart at the State Peni-

tentiary? ) Y :{?
o Al Yes;vsir.ﬁﬁtﬁ%J
'@ .. 18 that true? Z'- )
Q  And 4id he talk about this case?
A ¥es, sir,'hg'has,
Q Did he make any statements concerning photographs?
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-questions by.: Mﬁ Isaacs that there was more than just one

A Yes, sir.-
Q Would you tell the Coutt what he made his state-
ments concernlng photographa about, please? |
A Well T was -~ I asked Gene how much ~- how tight
did they'have him on the case and he said pretty tight. And
I said, well, you'know,'Gene,'hbw'ﬁuch e#id¢n¢e doKﬁhey got
against you? .Uh.—- do'you &ant meito répeﬁtihis exact words?
B Q- Yes,lsi:,n
A .3é §aid, uh -- *Wéll, they got them damngd‘photb—
graphs." And-hé'hlapped his péckeﬁ like that. =
Q "Got the daﬁned phdtographs" and‘slappéd his pocket
A Yeaﬂ; X sald "What photographs?"‘ He said, "Oh,'
some damned photographs I lost out of my pocket." UAnd he
qlappgd hig pocket like that. | B
Q  Now, Mr.;Bnhch, you were called here, I take it,
a#ra witness-fb: thqﬂnefense; is that correqt?. |
A Yes, slr.

v : v‘r .! . . .
JHJSALI right. Now the convetsation that you had with

'.h"

Gene Laroy Hart, did I understand from your answers to the'

. ..-.,\ IR ,1'7'--:-, Lo
AR

conversdtion?
A Oh, me and Gene had ssveral conversations.

" Q Where is your particular cell there on’ Death Row at

the State Penitentiary?

A My cell iﬁ-Cell 3.
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" Row?

_ to exerciéd}a§d<fifteeniminuﬁes twice a week to shower and.
then we're'aliowed to'clean up, One inmate'is let outftoﬂf*

-clean up the room,,awaap“”mop.

Q Now, do you know how many dells thére are on Death

A Yeé, sir.

Q How many?

A There's 71. Uh - there's 70. it'goes up to 71.
There's about 33 cells all together.

Q They're‘not‘allkéonéecutively -

A  No, thgy'réThumbered:by 3, 5, 7, 9 -~

Q 'Now, are yég aliowqd outside your cell there on
Death kow;'is thgt part 6f the érrangement_that they have
for the inmaﬁés}:to be able to get out of their‘cellé occa-
sionaliy? o |

A Yes, gir, we're allowed out fifteen minutes a day

3,

3:§ You get fifteen mi$utes a day, 1s that correct?
’?%?-5?Yes, tir.f?;ﬂff; '
-~jQ'¢qﬂAnd are you r&stricted to a particular area?
"A . Uh -- the Death Row inmates?
Q  Yes, sir.
A:}"ThemseIQQS) are -- seé,lthej have ~? Mr. Fallis,
they have a sacurity section of the priaon and then they have

a death section, Pecople like‘me, Hart, Rex Brinlee and sever#l

other people are housed 1n the security section of the pr1son.
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.you..

. Q When you take your fitteen minuteéfa-déy outéidg
your cell, where are you allowed to go? - |
A Up and down the run to the door that separates
Death Row itself.
Q Okay, I see. So, there's a"run_&rea or a walk
area outside your cell?
A Yes, sir, |
Q Are all these cells visible to you when you walk
up and down the axea there? | | |
A | Yes, si;, they 're open at thé front so, yéu know,
you can see inside the cell,
| Q Just bars there?

" A Touch -~ you can have physicél contact or what-~have

‘ h;§'. And in this axea you said that:you were able to
take by . regulationa hhere ahowers twice a week?
'A: Yes, sir.“ o
i‘réV1; ALl righﬁ, and where was the shower - or where was
the shower area with reference.to your cell?
A .kight next door to it. 'i'm in the first éell on
Death Row and the shower is right beside my cell.
Q Would it be fair to say that all the inmates who

cdme-down to‘take a shower have to walk by your cell?

A Wéll,.they have to ataﬂd praoﬁicaliy;in,front of'my '

cell as they undresa ané they step<ih£ofthe shpwers and step

(
\
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S0 many conversations, you know.‘it's hard to be‘apecific'n.

{on.tha data. ;@»Q

‘Ga:Vinicome down and stopped andotalkéd to me, Garvin -- I've

back out and dress back.
| Q  Be trugfﬁith Gone Leroy Haft?
A Yes, it would. |
b " Is that where tﬁoso conversations took place?
"A Uﬁ-f“»“& had con#ersations du:ing showerfpériod,'
but we had other conVorsotionhi too.-:
Q .Now, dia you have other conversations about the
murder of the ﬁhree little Girl Scouts? | |
A Yes, sir, we did.
Q Would 'you tell the Court what all was said, please?-

A E Uh - do you want me to give the date? We had

”‘”‘Zﬁ;{ Cahwyouyfix aimonth for us?

"‘4 Yes,ﬂsir~’ The first time that Gene discussed

the murders of the Gigl Scouts was uh right after Garvin
Isaacs come onto the Death Row Unxt, which I. think was in ~--
sometime in April, | |

Q- Wait a momont. Let.me‘undefstand. Are you sayiﬁg
that Garvin Isaacs came down to see Gene? N

A Yes, sir. | |

Q And after that, Gene'talked'to you?

A Well, he had talked to me before then but after

known Garvin since 1974, o o | ;J
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1 see. So you saw Garvin Isaacs that day?
Yea, sir.

All right.

It was at nighttime,

o » © P ©

Was it after or before that that Gene first talked
to you about these murders? .
A It was after Garvin come down that he opened up
more.,
| Q- 'Okay; And what all did he tell you during the
conversation concerning the death of the little girls?

A well, our first-cqnversgtion was, Gene acted

Lo, AT

jextrema}y nervous. er.ffhllis, like I say,'I've known Gene

'since 1969 and, uh, I've always had a strange feeling about'
nim. : o
o T/ ust what he told you.
A And he ~--
MR. ISAACS: I object, Judge, he -=
THE COURm°:?Sustained. Not respongive.
Q Just what he told you;,nu;' o |
A Okay. He bagan coning to“my cell and ‘we would
talk.and.discuss.onr_past and what-have—yop. .He began to
open.uénabout fhe trial and, uh, én the firstjoccgsidn,~he
discussed anything qpenly'ahout’ﬁﬁe murders, he, uhlé he
said, uﬂ ~- that, uh:-* it's locks like ﬁhat ﬁhey had him

up'tight, when I asked him, ydu know, what kind of evidence

913
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zsaid, uh,‘"My frienﬂs won't believe that." And 1 said,

'.don't kndw.' They bdlieve that I testified against Pugh,

- talking about, Gene," I said, "you can be open witﬁ'me.u ‘And

they had'against him and uh, he said,:uh, if, uwh, -~ I said,
"Gene" I s#id, uh, i ﬁad-a newgéqper,clipping'thgt I had cut
out of the paper ~ the Tulsa paper - it Qas an article, I
don't know what date, but it was from a Tulsa newspaper it
said where Gene would be in == if the inmates thought that
Gene killed the little girls that he would be in danger his-
self and I showed him this newspapet clipping and he asked
me did I think he would be in ‘danger and I told him, I said,

"Yeah, if they thought you killed them, Gene." And uh he

And un he said, uh,m"Yau don' t believe it, do you, Jimmy?"

And I aaid, "I don t want to believu it.” . And, uh, I said,

“Did you do it, Gene?" He dropped his head aort of and he

said, "y don't know. " I said, uh, "I don't understand, Gene.

I taid; "You don't know?" He said, "i'don't‘;eaily,know."

And I said, "I don't understand what you're tglking about."
Q . Did he offer any explanation? |

A Uh, he said, uh -~ I said, "Explain to me what you':

uh, he said, “Jimmy,",he said, uh, "1'q been smoking a reefer/

914

re

Q A reefer?
A A reefer and drinking wine for th:égfdays.‘ He said

"All I know is I woke up in a cave and I had[blood all over

me, " and uh, then that's when I réaliéad that'ha had reaily_.
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comnitted murder.

Q Mr. Bunch, was it after that that Garvin Isaacs

‘came to you again?

A Um -~ well; he oniy come to the penitentiary --
yeah, right; right, to take a statement. |
- o] lell, Jimmy, there's a part, according to your
iestimony'here, that are not on the statement that's been

offered'aé Defendant's Exhibit No. 3; is that correct?

| ;Q“. Is the part on there, and was it during that
convereation that he offered to represent you before the
Parqle ‘Board?’. "

A No, it's not on thefe.

Q ‘Was that part of your conversafioﬁé

A 'Yes, sir. |

Q Did he tell you that you owed him a favor?

A . Yes, sir,

Q Who tdld.ydu that?

A 'Garvih.

Q ‘The attorney over ﬁere?

A Right.

Q | Why did he say that you owed him a favor?'

A‘{ Because, uh he come over to Holdenville to testify
for me, |

Q Testify forvxog?
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A Fof me in that kidnapping c;se.

Q All right, sir, Now, do I undegatand he said hel
knew people with the Pardon and Parole Board?

a Yes, sir, he said he knowed Mr. Chestnut.

- Q Did he promise you that if you would testify in

. the manner that he wanted you to testify, go before that

Board and represent you?

A Yes, sir.

Q. To your knowledge, Jimmy, at the time that he took

that statement from you, did he know it was false?
A Yes, sir, |
MR. FALLIS: No other quasticns.
REDIRECT EXAMINATION
BY MR. ISAACS:
0 Jimmy, why did you coﬁe up hera and lie like that?
MR. FALLIS: If it please the Court, I am going to
object to the comment of counsel. He called this man as his
Qitness. Ha's'making comments --
MR. ISAACS: He sure sﬁrprised me,
MR. FALLIS: Well, I'm sure it's su£p£iaing to be
exposed,
T&E COURT: Objection is overruled.
Q Jimmy, you told me that they were threatening to

kill Gene Hart, didn't you?

" A Mr. Isaacs, here's why I come to Court to teétify,

916
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becaune'there was three 1ittlé girls murdnréd:‘ i‘Vgignt
thrée children myself. | |

Q | We talk about those ~- at no time have Iteﬁer.
told you I would represent you ;n froht of the.Pardqn and

Parole Board, have you?

{'wnlA‘you told me you' 'd come to the Pardon and

Parole Bcard and reresent me.iM?z

: Qq Jimmy 1 truated you and I see I made a big mistake

Should;hava had sumebody with me. I didn't hava anybody
thh me there in the State Penitentiary, did 17"
A No, you didn't. -
Q  other than a little tapa.tecnrder?fl
A.i;_a tape'anuld have beén'enonéh. E
MR~IISAACS: Judge, I'd offer the statement ‘into
evidgncé. Who's got the statement? ”
MR, WISE: Right here.
MR. ISAACS: At this tima, for the purpose of-
discrediting the witness.
MR, FALLIS:' If it please the COurt,fwe,would object
to the offer. 'Thareﬁn been notﬁtopngidentifiqation. We

don't know what all was left off of the tnpe.f By Mr., Isaacs'

own admisaion, the thpe recorder was turned on nnd off, By
the testimony from this witness,*he says thé tape recorder
was turned on and off and the testimony élicited from this

witness by him is in contradiction to that statement. J
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:‘Anything further of’ thii Witneas?

TﬁE COUR@: Well, objection will go to the weight.
not the admissibility.

MR. ISAACS: Thank you;

-THE COURm'pﬁDefendant s Exhibit lis received.

$5MR ‘FALLIS“ No other questionsp Your Honor.

- THE COURTg  Is thia witness still in custody with

the Tulsa authorities, or what s his status?
‘ MR. FALLIS: Here's a qusa County Sergeant right
hefe. .“ | B | |
THE.COUR&- all riqht. Are you here to take him
wharever you are going to take him?
OFFICER. Yes.
" THE COURT: All right. He's releasad‘to you.
MR. ISAACS: Judge, ‘before he's releasad from heré.
nay i have an opportunity tq(taik.wtth him?
.THE,COURT;_ Well, I.don‘t-ﬁnpw. Abaut a five minutL
recess, | -

MR. ISAACS: Yeah.

THE COURT: All right, We'll take about a five

minute recess.'

(Following a five minute recess, proceedings con-

tinued as follows )

THE COUR?,' Mr, Isaacs, I'm ready for your next

witness. . - _ ;J‘

918
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that.

Mk. ISAACS. Judge, I move that we continue this

to 9 45 the- 26th day of June.

;fMR. FALLIS' *Your Honor, we have no objeétion to

”{;.:{MR,_igﬁnééé_fx;thinkgat which time --

request and due to the fact that you have,indicatcd you have

 a number of witnesses you need to contact and line up to

testify, this case will be continued on Défénqe7notion to
9:45 a. m. on Monday, June 26th, 1978,

‘The Defendant will be'placed‘in theicusfody of the

Sheriff of Mayeé‘Connty until that time for security. Howevér,

this Court does recognize the posaibility that the Shcriff

may have to have some leeway in carrying out his responsi-

bilities regatding security. The only. thing that I would

requasé'is thatVMf.'Isaac; be;&pptised of any changes in the‘

address of his CIient during the next week.

MR, WISE: I don't see the Sheriff in the courtroom,

Your. Honor, but we will cgnVQyithat masgaga.to the Sheriff
and.qsaure Mr. Isaacs than we will notify him'df any change
of venue of his glient. ’ | | |
THE COURT: Very well, I might mention for those
in Courtroom B, that some:other mntters'hnve:beenHScheduled
for the Graham Building during the naxt week and you should

take all personal belongings with you and we stand adjourned

THEJCbhgfiﬁﬂﬁell, in{qonsideraﬁion of your earlier |
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| Until-the 26th);
: " (WHEREUPON, the cause in hearing was recessed

‘until 9345 a, m., on the 26th day of June, 1978.)




