Agreement No. 21-1

SERVICE AGREEMENT
For
LAKE FRONT DRIVE ENGINEERING PROJECT
Evaluation of Mitigation Efforts & Long-term Shoreline Protection Plan

THIS AGREEMENT, entered into this 9th day of March, 2021, by and between SmithGroup,
Inc., hereinafter called the “Consultant”, and the Town of Beverly Shores, Indiana, hereinafter
called the “Town”.

WITNESSETH THAT:

WHEREAS, the Town has determined a need for engineering services in furtherance of the Town’s
Lake Front Drive erosion repair, erosion mitigation, and shoreline protection projects.

WHEREAS, the Consultant has specialized skills, knowledge, and assets with respect to the
provision of said services, and thereby fulfills the requisite qualifications;

NOW, THEREFORE, the parties hereto do mutually agree as follows:

1. Consultant as Independent Contractor. The Town shall engage the Consultant as an
independent consultant and not as an agent of the Town, and the Consultant agrees to provide the
Engineering Services described in Exhibit 1 attached hereto and incorporated herein. The
Consultant will be responsible for all soil borings, surveys and code compliance with State and
Federal Regulations as well as any other code, rule, or regulation applicable throughout the
duration of this agreement. The Consultant agrees to provide services consistent with the terms
contained within this Agreement and related Exhibits, as same may be amended in writing from
time to time, by the Consultant and the Town. The foregoing services shall be performed to the
satisfaction of the Town pursuant to the terms of this Agreement. Said services shall be in full
conformance with all appropriate federal, state and industry standards and regulations.

The scope of this Agreement and the Work is defined by the following exhibits which are
attached hereto and incorporated herein by reference:

Exhibits

1. Work Scope
2. Fee Structure & Summary Manhour Estimate

3. Certificates
B-3 -- Eligible Proposer Certificate
B-4 -- Lower Tier Certificate
C — Certificate of Procurement Integrity
D -- Restrictions on Lobbying Certificate
F — Certification regarding Debarment



G — Nondiscrimination Certificate

H -- Drug Free Workplace Certificate

I — Certificate of Qualification

J -- Non-collusion Affidavit

K -- E-Verify Affidavit

L -- Certificate regarding Investment Activities in Iran

Consultant understands that the representations contained within Exhibit 3 are material terms of
this Agreement. Failure to conform, misstatement of fact, or other misrepresentation with respect
to said certificates listed above may result in this Agreement’s termination for default.

2. Definitions. As used in this Agreement, the following terms when capitalized as in this
Section and documents appended hereto, shall have the following meanings:

Agreement -- This Agreement, including, but not limited to, those General Conditions,
Work Scope, exhibits, appendices, and attachments thereto.

Contract Officer -- The Town Council President or their written designee.

Contract Price -- The cost to provide the Work, as has been agreed to by both parties, as
same is defined within this Agreement.

Consultant -- SmithGroup, Inc., a _ Michigan, corporation.

Effective Date -- The date that this Agreement and the obligations of the parties herein
shall become effective.

General Conditions -- The terms and conditions of this Agreement, which set each party's
responsibility to the other and to the associated funding and regulatory agencies.

IDEM -- The Indiana Department of Environmental Management, and any successor
entity, if any.

Project Manager -- The Town Council President or their written designee.

Town -- The Town of Beverly Shores, Indiana, an Indiana municipal corporation and
political subdivision.

USEPA -- The United States Environmental Protection Agency, and its successor entity,
if any.

Work -- The labor and services necessary for the timely accomplishment of the services
contracted under this Agreement.



Work Scope -- The General, Special and Technical Conditions defining requirements of
this Agreement.

3. Scope of Work. The Consultant agrees to provide, as an independent consultant and not
as an agent of the Town, and the Consultant agrees to provide the Engineering Services to the
satisfaction of the Town pursuant to the terms of this Agreement including, but not limited to, the
Specifications set forth at Exhibit 1 - Work Scope ("Work"). Unless otherwise required in writing
by the Town, said services shall be in full conformance with all appropriate federal, state, and
industry standards and regulations. The Work shall be broken into four Phases. The Phases shall
include the tasks set forth on Exhibit 1, as follows:

Phase A: Task 1.2.C

Phase B: Task 1 (other than 1.2C), Task 2.1A, Task 2.2A
Phase C: Task 2.1B, Task 2.2B, Task 3

Phase D: Task 4, Task 5, Task 6

Consultant shall only proceed with a Phase of work upon receipt of a written Notice to Proceed
from the Town. Any Work performed by Consultant on a later Phase before the issuance of a
written Notice to Proceed shall be at Consultant’s risk.

The Work in each Phase shall be completed pursuant to the schedule presented by Consultant and
approved by the Town after a Notice to Proceed for the Phase.

4. Compensation. The Town agrees to pay the Consultant for services rendered at the per
diem rates inclusive of all expenses.

The Town will compensate Consultant a maximum of Two Hundred Thirteen Thousand Four
Hundred Fifty Dollars ($213,450.00) over the term of the Contract, to the satisfaction of the Town.
The fee structure agreed upon between Town and Consultant is set forth in Exhibit 2.

5. Payment Stipulations. The Consultant may submit invoices for payments not more
frequently than once every thirty (30) days. The address for submittal of invoices is:

Town of Beverly Shores
Attention: Clerk-Treasurer
PO Box 38

Beverly Shores, IN 46301

As a precondition to payment, the Consultant shall specify its performance of all or part of the
Work in full conformance with this Agreement and that the Consultant is entitled to receive the
amount requested. The Town shall have the right to withhold payment on all, part, or none of the
performed Work until same is completed to the Town’s full and reasonable satisfaction. Said
request for payment shall be submitted on forms required and approved by the Town, shall be



submitted for payment in accordance with usual Town procedure, and shall be paid within thirty
(30) days as usual procedure permits.

6. Prompt Payment. The Consultant as the prime contractor agrees to pay each
subcontractor (whether DBE or non-DBE) under this prime contract for satisfactory performance
of its contract no later than 30 calendar days from its receipt of each payment from the Town.

The Consultant agrees further to return retainage payments to each subcontractor within 30
calendar days after the subcontractor's work is satisfactorily completed. Any delay or
postponement of payment from these time frames may occur only for good cause following written
approval of the Town of the Consultant’s written request for such a delay or postponement. The
request for delay or postponement must state the reasons for the request in sufficient detail as to
permit the Town to make a determination on the request. The decision to allow a delay or
postponement shall rest solely and exclusively with the Town.

Absent written approval from the Town for a delay or postponement, and upon receipt by the Town
of written notification from the subcontractor that prompt payment requirements have not been
met, the Town may withhold reimbursement from future Consultant invoices for amounts due to
subcontractors for satisfactory work unless and until the Consultant takes corrective action by
paying its subcontractors any past due amounts promptly in accordance with this requirement and
also assuring, in writing, that future payments will be so made. A prime contractor who does not
take such corrective action when required to do so will not be permitted to bid on future projects
involving subcontractors unless and until a written assurance of compliance with prompt payment
provisions is provided to the Town. the Town reserves the right to determine that a prime
contractor who has not met prompt payment provisions is not a responsible bidder for future
contracts.

7. Insurance. Prior to and during all times when the Consultant and its
subcontractors, if any, are present on Town property under the terms of this Contract, the
Consultant and its subcontractors shall purchase and maintain the following insurance
coverage from any responsible carrier(s) rated "A-VII" or better by Best's Review. The
total cost of the premiums for such insurance coverage shall be at the sole expense of the
Contractor, and/or its subcontractor(s):

A. Comprehensive General Liability Insurance: A general liability policy to protect
the Contractor from claims for bodily injury, death or property damage as may arise in the
performance of Contractor’s services as identified in this Contract. Such coverage is to be
equal to or greater that the following limits:

$2,000,000  General Aggregate

$1,000,000  Each Occurrence

$ 750,000  Per Person Bodily Injury or Death

$ 250,000 Property Damage

$ 50,000 Damage to Premises Rented to You (Fire Damage)
$ 10,000 Medical Payments
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The Consultant’s general liability coverage is to be primary and non-contributory,
including completed operation. The CG2010 10\01 and CG2037 10\01 endorsement forms
or their equivalent shall be used. Said insurance policy shall list the Town of Beverly
Shores, the Beverly Shores Redevelopment Commission, the Beverly Shores
Redevelopment Authority, and the United States of America as additional insureds.
Contractor expressly agrees to waive any right of subrogation against the Town of Beverly
Shores, the Beverly Shores Redevelopment Commission, the Beverly Shores
Redevelopment Authority, and the United States of America.

B. Workers' Compensation: The Consultant and its subcontractors shall furnish
evidence, with respect to the operations they perform, of worker’s compensation insurance
complying in all respects with the requirements of the state where the work is to be
performed, covering their employee’s, including, but not limited to, compliance with the
required monetary limits of worker’s compensation insurance.

C. Automobile Liability: A One Million Dollar ($1,000,000.00) combined single limit
for all damages in any one occurrence is required for any accidents that arise out of the use
of all owned, non-owned, hired, rented or leased vehicles which bear or are required to
bear license plates according to the laws of the State of Indiana and which are not covered
under the comprehensive general liability of the Consultant or its Subcontractors. The
policy shall name the Town of Beverly Shores as an additional insured.

D. Commercial Umbrella Liability. The Consultant shall secure and maintain a
commercial umbrella policy to protect it from claims for bodily jury, death or property
damage as may arise in the performance of Contractor’s services as identified in this
Contract. Such coverage is to be equal to or greater than the following limits:

$2,000,000  Each Occurrence
$4,000,000  Aggregate

The umbrella coverage should provide coverage excess the primary coverage and, at a
minimum, should follow the form of the underlying insurance policies as outlined above.

All insurances required of the Consultant within this Contract are primary to any other
insurance purchased by or to the benefit of the Town of Beverly Shores.

Any insurance purchased by or to the benefit of the Town of Beverly Shores and all
subsidiaries and affiliated companies is secondary and non-contributory to the insurance
required of the Consultant as outlined in this Contract

E. Professional Liability Errors and Omissions Policy: The Consultant and its
subcontractors shall furnish evidence, with respect to the operations they perform, of
professional liability (errors and omissions) insurance complying with the statutes of the
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State of Indiana. Coverage under this policy for the consultant shall have limits of liability
of not less than Two Million Dollars ($2,000,000.00) per claim and shall be primary and
non-contributory. For subcontractors, coverage under this policy shall have limits of
liability of not less than One Million Dollars ($1,000,000.00) per occurrence and shall be
primary and non-contributory.

Failure to carry or keep such insurance in force for until all Services provided are satisfactorily
completed or to reinstate same when entry on Town property is required shall constitute a violation
of the Agreement and subject Consultant to immediate termination of the rights granted under this
Agreement. The Consultant shall furnish the Town with properly endorsed certificates of
insurance for comprehensive general liability, workers compensation, automobile liability
insurance and Professional Liability Errors and Omissions coverages. All certificates shall provide
for written notice to the Town at least thirty (30) days in advance of cancellation.

The insurance must be in a form acceptable to the Town within five (5) days from the date that the
Consultant and the Town sign an Agreement concerning the Work to be covered by insurance.

8. Term. Except for the indemnification obligations contained within Section 31
(Indemnification), this Agreement shall expire upon final payment.

0. Notices. Except as otherwise provided in this Agreement, all requests, notices, demands,
authorizations, directions, consents, waivers, services of process or other documents required by
or associated with this Agreement shall be written in English and shall be delivered to, or deposited
postage prepaid in the registered or certified mails of the United States addressed to, or if delivered
in person to the Town at:

Town of Beverly Shores

Attention: Town Council President
PO Box 38

Beverly Shores, IN 46301

For the Consultant:

SmithGroup, Inc.

Attention: Gregg Calpino

44 East Mifflin Street, Suite 500
Madison, WI 53703

or to such person and at such other address as either party may at any time or from time to time
designate for itself by notice in accordance herewith. Each such request, notice, demand,
authorization, direction, consent, waiver or other document shall be deemed to be delivered to a
party when received at its address set forth or designated as above provided.

10. Certification. Consultant will provide all required certifications and test results to verify
that work is consistent with Exhibit 1 (Work Scope). Any misrepresentation contained therein
shall be grounds for termination pursuant to Section 29 (Termination for Default).
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11. The Work, Generally. Notwithstanding anything to the contrary, the Work shall in every
respect be in accordance with the Consultant’s best practice and be consistent with the professional
skill and care ordinarily provided by other consultants practicing in the same or similar locality
under the same or similar circumstances. The Consultant shall perform its services as expeditiously
as is consistent with such professional skill and care and the orderly progress of the Project.
Whenever the Work Scope or directions of the Town admit of a doubt as to what is permissible or
fail to note the quality of any work, the interpretation which calls for the best quality of work is to
be followed.

Any approval given by the Town pursuant to any provision of the Agreement of work, methods or
procedure shall not release Consultant from its full responsibility for the accurate and complete
performance of the Work in accordance with the Work Scope or from any duty, obligation or
liability imposed upon it by this Agreement.

After execution of the Agreement, Consultant will, if reasonably required by the Town, prepare a
detailed analysis of specific bid items for use by the Town in administering change orders.

If Consultant is required to furnish an analysis of bid, the Town will provide it with the necessary
forms. Consultant shall complete such forms and return them to the Town within fifteen (15)
calendar days after such forms are received by it.

12.  Force Majeure. Notwithstanding anything to the contrary in this Agreement, the Parties
acknowledge that there may be delays in the performance of this Agreement for the period that
such delay is due to causes beyond a Party’s reasonable control, including but not limited to Acts
of God, government regulations, orders or controls (including, but not limited to, shelter-in-place
orders and construction moratoriums), quarantine, epidemic or pandemic. Both parties shall make
reasonable efforts to notify the other Party if a force majeure event will delay performance. In the
event of such delay, neither Party shall be liable to the other Party for delay or damage caused.
Consultant’s fees for the remaining services and the time schedules shall be equitably adjusted as
mutually agreed between the Parties before services are resumed..

13. Amendment. No modification, amendment, addition to, or termination of this Agreement,
nor waiver of any of its provisions shall be valid or enforceable unless it is in writing and signed
by both parties.

14.  Employment of Competent Workers. The Consultant represents that it has, or will
secure at its own expense, all personnel required in performing the Consultant's services under this
Agreement. Such personnel shall not be employees of or have any other contractual relationships
with the Town. All personnel engaged in the Work shall be fully qualified and shall be authorized
or permitted under state and local law to perform such services. Any subcontracting beyond that
detailed in the Consultant's proposal and agreed to by the Town shall require the Town's prior
written approval. In its sole discretion and without right of administrative review, the Town shall
have the right to bar any of Consultant's employees who conduct themselves in an unsafe or




otherwise improper manner while on Town property. The provisions of this Section shall extend
to subcontractors.

15.  Ineligible Consultants and Subcontractors. Any firm, person, or other entity appearing
upon the list of ineligible contractors for Federally financed and assisted contracts or construction
projects, as published by the Comptroller General of the United States, shall not be eligible to act
as a subcontractor for the Consultant, pursuant to this or any other agreement associated with this
project. In the event Consultant is placed on the Comptroller General's list of ineligible contractors
for Federally financed or assisted contracts or construction projects prior to or during performance
of this Agreement, this Agreement may be canceled, terminated for default, or suspended by the
Town. The Consultant agrees, that as a condition to current eligibility and present responsibility
for this Agreement, as well as continuing eligibility and present responsibility that it is not now
listed and will remain unlisted in any federal or state contractor debarment or suspension list. In
the event that Consultant is placed on such a list during the pendency of this Agreement, Consultant
agrees to provide the Town with timely notice of said listing.

16. Changes.

a. The Town may, from time to time, request changes in the scope of the Work to be
performed under this Agreement. Such changes which are mutually agreed and approved
by the parties shall be incorporated as written amendments to this Agreement.

Any change proposed by the Consultant to this Agreement including, but not limited
to, changes in the amount of work or compensation shall be submitted to the Town in
writing for its prior approval. If approved, the Town will make the change by a
written modification. Acknowledgment and signing of the Agreement indicates that
the Consultant will abide by the rules in order for payment to be made.

Changes in the Work necessitated by laws or regulations enacted or promulgated after the
date of this Agreement award shall constitute contract changes and shall be governed by
the terms of this Section.

b. Either party may submit proposed changes for consideration by the other party.
Changes which are mutually agreed as to scope and price shall be set forth as a written
change order and incorporated into this Agreement. Changes in the Work necessitated by
laws or regulations enacted or promulgated after the date of the contract award shall also
constitute contract changes. In the event that the parties are unable to agree on the effect
of such changes, the matter shall be resolved in accordance with Section 33 (Disputes).

c. The Project Manager or Contract Officer may at any time, by a written order,
propose changes within the general scope of this Agreement, in any one or more of the
following:

1. Drawings, designs, or specifications;

2. Method of shipment or packing;
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17.

3. Place of delivery; and
4. Increase or decrease in the scope, duration, or quantity of requested work.

Such proposals shall reflect the Town’s expected adjustment to the cost or delivery
schedule of the Agreement arising from the proposed change.

Claims. The following procedure shall govern the processing of any claim of the

Consultant resulting from changes in this Agreement for the work contracted:

18.

a. The claim and any documentation for the claim shall be submitted in writing to the
Project Manager or Contract Officer within fifteen (15) days from the date of receipt of the
notification of change, by the Consultant.

b. Within thirty (30) days from the receipt of the claim the Town shall respond in one
of the following ways:

(1) Approve the claim.

(2) Deny the claim. If denied, the matter becomes a disputed issue of fact which
may, at the Consultant’s election, be resolved in accordance with Section 33
(Disputes).

(3) Request necessary information from the Consultant to enable the Town to
resolve the claim. In this instance, the Town shall render its decision on the claim

within forty-five (45) days of its receipt of the requested information.

c. Judicial review of any determination shall always be available to any party in
accordance with state or federal law.

Consultant Representations. Consultant represents and warrants:

a. That it is financially solvent, and that it is authorized by the laws of the state of its
incorporation, the State of Indiana and any and all locations where the work is to be
performed.

b. That to the best of its knowledge any subcontractors it uses are to be experienced,
capable of performing the work, financially solvent, and that it is authorized by the laws of
the state of its incorporation, the State of Indiana and any and all locations where the work
is to be performed, and that it has adequate facilities, sufficient technical expertise, and
experienced labor to enable it to perform the Work and to complete it within the time
required.

C. That it will comply with all general and special federal, state and municipal local
laws, ordinances and regulations, if any, which may in any way affect the Work or its
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19.

performance, or those employed thereunder, and with the appropriate professional
standards referred to in the Work Scope or otherwise appropriate in relation to the Work.
The Consultant shall indemnify the Town from all fines or penalties assessed against the
Town arising out of Consultant's performance of this Agreement.

d. That it has carefully examined this Agreement including all relevant exhibits, and
that from its own investigation it has satisfied itself as to the nature of the Work, the
character of the equipment and other facilities needed to perform the Work, and all other
matters which may in any way affect the Work or its performance.

e. That those who sign this Agreement are also authorized to do so, with the full ability
to commit and bind Consultant to this Agreement and the terms and conditions herein.

f. Except possibly as a shareholder of the Consultant’s publicly held parent
corporation, that to the best of its knowledge, no member, director, officer, agent or
employee of the Town is personally interested directly or indirectly in this Agreement or
the compensation to be paid thereunder; and that no representation, statement or promise,
oral or in writing, of the Town or its members, directors, officers, agents or employees has
induced it to enter into this Agreement excepting only those contained in the Agreement
itself.

g. That no person or selling agency has been employed or retained to solicit or secure
this Agreement upon an agreement or understanding for a commission, percentage,
brokerage, or contingent fee, excepting bona fide employees or bona fide established
commercial or selling agencies maintained by the Consultant for the purpose of securing
business. For breach or violation of this warranty, the Town shall have the right to cancel
this Agreement without liability or, at its sole discretion, to deduct from this Agreement all
of the compensation or consideration, or otherwise recover, the full amount of such
commission, percentage, brokerage or contingent fee.

h. That it has not offered or given gratuities (in the form of entertainment or otherwise)
to any official or employee of the Town with a view toward securing favorable treatment
in the award, amendment or evaluation of this Agreement.

1. The Consultant covenants that he presently has no interest, and shall not acquire
any interest, direct or indirect, which would conflict in any manner with the performance
of services required to be performed under this Agreement. The Consultant further
covenants that, in the performance of this Agreement, no person having any such interest
shall be employed.

Restrictions on Lobbying. Consultants, their Subcontractors, or other lower tiers who

receive or expect to receive One Hundred Thousand Dollars ($100,000.00) or more in
compensation from the Consultant, who apply or bid for an award of One Hundred Thousand
Dollars ($100,000.00) or more shall file the certification required by 49 CFR Part 20, “New
Restrictions on Lobbying.” The Consultant and Subcontractors, if any, certify that the entity will
not and has not used Federal appropriated funds to pay any person or organization for influencing
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or attempting to influence an officer or employee of any agency, a member of Congress, officer or
employee of Congress, or an employee of a member of Congress in connection with obtaining any
Federal contract, grant or any other award covered by 31 U.S.C. 1352. The Consultant and
Subcontractors, if applicable, shall also disclose the name of any registrant under the Lobbying
Disclosure Act of 1995 who has made lobbying contacts on its behalf with non-Federal funds with
respect to that Federal contract, grant or award covered by 31 U.S.C. 1352. Such disclosures are
forwarded from Consultant tier to Consultant for delivery to the Town.

20. The Project Manager or Contract Officer. The Town's President, at their option, may
designate in writing any person to act as the Project Manager or Contract Officer or one person to
act as Project Manager and one person to act as Contract Officer, and delegate authority on behalf
of the Town to determine the quality, acceptability and fitness of the Work and to interpret or
provide the Town's interpretation of the Work Scope or of any extra work orders or agreements.
Upon request, the Project Manager or Contract Officer will confirm in writing any oral order,
direction, requirement or determination. In the performance of the Work, Consultant shall
conform to all orders, directions and requirements of the Project Manager or Contract Officer,
provided they are in compliance with the Work Scope. The Work shall at all stages be subject to
his or their inspection.

21.  Environmental Requirements. The Consultant recognizes that many Federal and State
statutes imposing environmental, resource conservation, and energy requirements may apply to
this Agreement. Some, but not all, of the major Federal laws that may affect this Agreement
include: the National Environmental Policy Act of 1969, 42 U.S.C. §§ 4321 et seq.; the Clean Air
Act, as amended, 42 U.S.C. §§ 7401 et seq. and scattered sections of 29 U.S.C.; the Clean Water
Act, as amended, scattered sections of 33 and 12 U.S.C.; the Resource Conservation and Recovery
Act, as amended, 42 U.S.C. §§16901 et seq.; the Federal Water Pollution Control Act,
33 U.S.C. 1251, and the Comprehensive Environmental Response, Compensation, and Liability
Act, as amended, 42 U.S.C. §§ 9601 etseq. The Consultant also recognizes that the
Environmental Protective Agency (EPA), the Federal Highway Administration (FHWA) and other
agencies of the Federal Government have issued and are expected in the future to issue
requirements in the form of regulations, guidelines, standards, orders, or other directives that may
affect this Agreement. Accordingly, the Consultant agrees to adhere to, and impose on its
Subcontractors, any such applicable Federal requirements, promulgated by the Government now
or at the time the drawings are submitted for permitting in the future.

22. Civil Rights Obligations. The following requirements apply to the underlying
Agreement:

a. Nondiscrimination - In accordance with Title VI of the Civil Rights Act, as
amended, 42 U.S.C. § 2000d, Section 303 of the Age Discrimination Act of 1975, as
amended, 42 U.S.C. § 6102, Section 202 of the Americans with Disabilities Act of 1990,
42 U.S.C. § 12132, and Federal transit law at 49 U.S.C. § 5332, the Consultant agrees that
it will not discriminate against any employee or applicant for employment because of race,
color, creed, national origin, sex, age, or disability. In addition, the Consultant agrees to
comply with applicable Federal implementing regulations.




b. Equal Employment Opportunity - The following equal employment opportunity
requirements apply to the underlying Agreement:

(1) Race, Color, Creed, National Origin, Sex - In accordance with Title VII of
the Civil Rights Act as amended, 42 U.S.C. § 2000e, and Federal transit laws at
49 U.S.C. 5332, the Consultant agrees to comply with all applicable equal
employment opportunity requirements of U.S. Department of Labor (U.S. DOL)
regulations, “Office of Federal Contract Compliance Programs, Equal
Employment Opportunity, Department of Labor,” 41 CFR Parts 60 et seq.,
(which implement Executive Order No. 11246, “Equal Employment
Opportunity,” as amended by Executive Order No. 11375, “Amending Executive
Order 11246 Relating to Equal Employment Opportunity,” 42 U.S.C. § 2000e
note), and with any applicable Federal statutes, executive orders, regulations, and
Federal policies that may in the future affect construction activities undertaken in
the course of the Project. The Consultant agrees to take affirmative action to
ensure that applicants are employed, and that employees are treated during
employment, without regard to their race, color, creed, national origin, sex, or
age. Such action shall include, but not be limited to, the following: employment,
upgrading, demotion or transfer, recruitment or recruitment advertising, layoff or
termination; rates of pay or other forms of compensation; and selection for
training, including apprenticeship.

(2) Age - In accordance with Section4 of the Age Discrimination in
Employment Act of 1967, as amended, 29 U.S.C. § 623 and Federal transit law
at 49 U.S.C. § 5332, the Consultant agrees to refrain from discrimination against
present and prospective employees for reason of age.

(3) Disabilities - In accordance with Section 102 of the Americans with
Disabilities Act, as amended, 42 U.S.C. § 12112, the Consultant agrees that it will
comply with the requirements of U.S. Equal Employment Opportunity
Commission, “Regulations to Implement the Equal Employment Provisions of
the Americans with Disabilities Act,” 29 CFR Part 1630, pertaining to
employment of persons with disabilities.

c. Disadvantaged Business Enterprise. The Consultant shall not discriminate on the
basis of race, color, national origin, or sex in the performance of this Agreement. The
requirements of 49 CFR Part 23 are incorporated in this Agreement by reference. Failure
by the Consultant to carry out these requirements is a material breach of this Agreement,
which may result in the termination of this Agreement or such other remedy as the Town
deems appropriate.

d. The Consultant also agrees to include these requirements in each sub-contractor agreement.

23.  Employee Protections. The Consultant agrees to comply with and assures compliance by
other approved Consultants and subcontractors employed by Consultant with applicable employee
protection requirements for nonconstruction employees of Section 102 of the Contract Work
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Hours and Safety Standards Act, as amended, 40 U.S.C. §§ 327 through 332, and implementing
U.S. DOL regulations, Labor Standards Provisions Applicable to Contracts Governing Federally
Financed and Assisted Construction (also Labor Standards Provisions Applicable to
Nonconstruction Contracts Subject to the Contract Work Hours and Safety Standards Act),
29 CFR Part 5.

24. Fair Labor Standards. The requirements of the clauses contained in 29 CFR § 5.5 (b)
are applicable to any contract subject to the overtime provisions of the Contract Work Hours and
Safety Standards Act and not to any of the other statutes cited in 29 CFR § 5.1. The Consultant
shall maintain payrolls and basic payroll records during the course of the work and shall preserve
them for a period of three (3) years from the completion of this Agreement for all laborers and
mechanics, including guards and watchmen, working on this Agreement. Such records shall
contain the name and address of each such employee, social security number, correct
classifications, hourly rates of wages paid, daily and weekly number of hours worked, deductions
made, and actual wages paid. The records to be maintained under this clause shall be made
available by the Consultant for inspection, copying, or transcription by authorized representatives
of the Town, and the Consultant will permit such representatives to interview employees during
working hours on the job.

25.  Notice to the Town of Labor Disputes. Whenever the Consultant has knowledge that any
actual or potential labor dispute is delaying or threatens to delay the timely performance of this
Agreement, the Consultant shall immediately give notice thereof, including all relevant
information with respect thereto, to the Town.

The Consultant agrees to insert the substance of this sentence in any subcontract hereunder as to
which a labor dispute may delay the timely performance of this Agreement except that each such
subcontract shall provide that in the event its timely performance is delayed or threatened by delay
by any actual or potential labor dispute, the subcontractor shall immediately notify his next higher
tier subcontractor, or the prime consultant, as the case may be, of all relevant information with
respect to such dispute.

26.  Final Payment: Release. Unless otherwise specifically communicated to the Town in
writing prior to acceptance, the acceptance by Consultant or any person claiming under it of the
final payment for the Work, whether such payment be made pursuant to any judgment or order of
any Court or otherwise, shall be and shall operate as a release to the Town from all claim and
liability for anything theretofore done or furnished for, or default by the Town, its trustees, officers,
agents or employees, relating to or affecting the Work, except only the claim against the Town for
the remainder, if any there be, of the amounts kept or retained as provided in the Agreement.

27. Patent, Copvyright and Other Rights:

a. If, in accordance with this Contract, Contractor furnishes research or development
services in connection with the performance of the Work and if, in the course of such
research or development, patentable subject matter is produced by Contractor, its
officers, agents, employees, subcontractors or suppliers, then subject to the last
sentence of this paragraph, the Town shall have, without cost or expense to it, an
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irrevocable, non-exclusive, royalty-free license to make, have made, and use, either
itself or themselves or by anyone on its or their behalf, such subject matter in
connection with any activity now or hereafter engaged in or permitted by the Town.
Promptly upon request by the Town, Contractor shall furnish or obtain from the
appropriate person a form of license satisfactory to the Town, but as between
Contractor and the Town the license herein provided for shall nevertheless arise for the
benefit of the Town immediately upon the production of said subject matter and shall
not await formal exemplification in a written license agreement as provided for above.
In any case, however, if any patentable subject matter referred to in the first sentence
of the paragraph is produced by a subcontractor or supplier, and, if, after the exercise
of its best efforts to have such subcontractor or supplier furnish the form of license
provided for in the second sentence of this paragraph, Contractor is unable to have such
subcontractor or supplier do so, then the license referred to in the first sentence of this
paragraph shall not be deemed to have arisen with respect to such subcontractor or
supplier, and Contractor shall have no further obligation to procure the form of license
referred to in the second sentence of this paragraph.

The right to use all patented material, compositions of matter, manufacturers,
apparatus, appliances, processes of manufacture or types of construction as part of the
Work shall be obtained by Contractor without separate or additional compensation,
whether the same is patented before, during or after the performance of the Work.

Subject to the provisions set forth below in this paragraph, Contractor shall indemnify
the Town, its directors, officers, agents and employees against and save them harmless
from all loss and expense incurred in the defense, settlement or satisfaction of any
claims in the nature of patent infringement arising out of or in connection with the use,
in accordance with the preceding two paragraphs, of such patentable subject matter or
patented material, compositions of matter, manufacturers, apparatus, appliances,
processes of manufacture or types of construction; provided, however, that nothing in
this Contract shall be construed to require Contractor to procure a patent license for or
indemnify the aforementioned parties against patent claims arising out of or in
connection with any patentable subject matter or patented material, compositions of
matter, manufacturers, apparatus, appliances, processes or manufacture or types of
construction, if the complete details of the patented or patentable aspects thereof are
contained in the Contract Documents in their present form to be of such manufacture,
and, if there is a patent infringement and if Contractor notifies the Town of such
probability within ten (10) days after such order, then if the Town does not cancel such
order, it shall not be entitled, with respect to such item, to the indemnity provided for
in the first sentence of the paragraph and the Town shall indemnify Contractor against
and save it harmless from all loss and expense incurred by Contractor in the defense,
settlement or satisfaction of any claims in the nature of patent infringement arising out
of or in connection with the use of such item in the Goods provided that (1) the Town
is afforded the opportunity before any action is taken by Contractor to contest said
claim in the manner and to the extent that the Town may choose and to settle or satisfy
said claim, and such attorney as the Town may designate is authorized to act for the
purpose of contesting, settling and satisfying said claim and (2) Contractor gives
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immediate notice to the Town of any such claim, cooperates with the Town and its
designated attorney in contesting said claim and furnishes promptly to the Town and
said attorney all information and documents necessary or convenient for contesting said
claim, said information and documents to be preserved for six (6) years after the date
of payment for the last unit of Goods delivered or longer if such a claim is pending or
threatened at the end of such six (6) years. If the Town elects to contest any such claim,
it will bear the expense of such contest. If requested by the Town and if notified
promptly in writing of any claim as to which Contractor shall conduct all negotiations
with respect to, and defend, such claim without expense to the Town. If the Town is
enjoined from using the equipment or any portion thereof as to which Contractor is to
indemnify the Town against patent claims, the Town may, at its option, and without
thereby limiting any other right it may have hereunder at law or in equity, require
Contractor to supply at its own expense, temporarily or permanently, facilities not
subject to such injunction and not infringing any patent, and if Contractor fails to do
so, Contractor shall, at its expense, remove all such facilities and refund the costs of
the offending equipment to the Town or take such steps as may be necessary to insure
compliance by the Town with such injunction, to the satisfaction of the Town.

d. All drawings, parts, lists, data and other papers, to include electronic files, of any type
whatsoever, whether in the form of writing, figures of delineations, which have been
or may be received by from the Contractor, at any time either prior to of subsequent to
the execution of this Contract and which are prepared in connection with the Contract
and submitted to the Town shall become the property of the Town. Except to the extent
that rights are reserved to others under existing valid patents and are not given to the
Town under this paragraph, the Town shall have the right to use or permit the use of
all such drawings, data, and other papers, and also any oral information of any nature
whatsoever received by the Town, and any ideas or methods represented by such papers
and information, for any purposes and at any time without other compensation than that
specifically provided herein, and no such papers or information shall be deemed to have
been given in confidence and any statement or legend to the contrary on any of said
drawings, data, or other papers shall be void and of no effect.

28. Termination for Convenience: The Town may, at its sole discretion, terminate this
Agreement, in whole or in part, at any time by giving written notice to the Consultant. The
Consultant shall be paid only its costs, including close-out costs, and a reasonable profit on work
performed up to the time of termination with respect to the work task. The final determination
concerning what constitutes proper close-out costs and a reasonable profit shall be determined by
the Town, in its sole discretion, which determination shall be final and conclusive upon the parties
to this Agreement. The Consultant shall promptly submit its proposed termination claim to the
Town. If the Consultant has any property in its possession paid for by or belonging to the Town,
the Consultant will account for the same, and dispose of it in the manner the Town directs.




29.

30.

Termination for Default:

a. If Consultant does not perform in accordance with all terms of this Contract, or any
part thereof, including in accordance with any schedule or any extension thereof or, in the
absence of such a schedule in a timely manner; or if the Consultant fails to comply with
any other provision of the Contract, or so fails to make progress as to endanger performance
of the Contract in accordance with its terms, and in either of these two latter circumstances
does not cure such failure within a period of fifteen (15) calendar days after receipt of
notice from the Town specifying such failure, the Town shall have the following rights and
remedies in addition to any others provided by law:

(1) If the Consultant fails to perform the services within the time specified in
this Contract or any extension or if the Consultant fails to comply with any other
provisions of this Contract, the Town may terminate this Contract for default. The
Town shall terminate by delivering to the Consultant a Notice of Termination
specifying the nature of the default. The Consultant will only be paid the contract
price for services performed in accordance with the manner or performance set
forth in this Contract.

In this event, the Town may take over the work and complete it by contract. The
Consultant shall be liable for monetary or other damages to the Town resulting
from the Consultant’s refusal or failure to complete the work within specified
time, whether or not the Consultant’s right to proceed with the work is terminated.
This liability includes any increased costs incurred by the Town over the contract
amount in order to have the work completed.

Additionally, the Consultant shall pay to the Town any and all attorney’s fees
incurred by the Town pertaining to Consultant’s default, whether or not litigations
ensues, and all costs of the Town’s paid staff incurred in order to remedy the default
and/or complete the Work.

(2) The right to declare the Consultant in default and to terminate the Contract
as to any part of the Services not yet completed as defined by Section 3 (Scope of
Work), herein; in any event reserving to the Town its rights to actual damages,
liquidated or otherwise arising out of any such takeover or default.

b. If, after notice of termination of the Contract, it is determined for any reason that
the Consultant was not in default, or that the default was excusable, the rights and
obligations of the parties shall be the same as if notice of termination had been issued
pursuant to Section 28 (Termination For Convenience).

Limitations. No suit, action or proceeding shall lie or be maintained by Consultant against

the Town upon any claim relating to, arising out of or based upon the Agreement, unless such suit,
action or proceeding shall be commenced within one (1) year after the date that the Town tenders
final payment under the Agreement; or upon any claim relating to monies permitted or required to
be retained for any period after final payment, unless commenced within six (6) months after the
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Town tenders payment of such monies become due and payable under the terms of the Agreement;
or, if this Agreement is terminated or declared abandoned by the Town as herein provided, unless
commenced within six (6) months after the date of such termination or declaration of

abandonment.
31. Indemnification.
a. Notwithstanding any other terms and conditions stated herein, including any

32.

obligations regarding insurance coverage, the Consultant shall defend, indemnify, keep,
save and hold harmless the Town, its agents, officials and employees, against all claims,
suits or judgments, costs or expenses, including attorney's reasonable fees, to the extent
caused by the negligent or wrongful act, error or omission, including willful or intentional
tortious conduct, of the Consultant or of any person employed or engaged by the Consultant
to perform the services provided under this Agreement. The aforementioned
indemnification provision shall survive the termination of this Agreement insofar as it
relates to any claim or incident which occurred during the period of this Agreement but is
raised after expiration of the Agreement. For the avoidance of confusion, the Consultant’s
obligation to defend will be no broader than its obligation to indemnify

b. Consultant shall be solely responsible for all physical injuries (including death) to
persons (including, but not limited to, employees of the Consultant and its subcontractors
and directors, officers, agents, and employees of the Town) or damage to property
(including, but not limited to, property of the Town or Consultant or its subcontractors)
arising out of the Consultant’s negligent performance of the services provided pursuant to
this Agreement, and shall assume the defense of the Town, except for such injury, death,
or damage which is solely related to the negligent, wrongful or intentional acts or omissions
of the Town or any of its Directors, Officers, Agents, other contractors or their
subcontractors or employees. This responsibility shall include, but is not limited to,
liability for the payment of worker's compensation under worker's compensations laws and
of judgments under the Federal Employer's Liability Act, and Consultant specifically
covenants to make all such payments and pay all such judgments, irrespective of whether
the injuries involved arose from the negligence of the injured employee of the Consultant
or its subcontractor.

Disputes.
a. Except for the other rights and remedies reserved to the Town elsewhere within this

Agreement, any dispute or question arising under this Agreement, which is not disposed
of, shall be decided by the Project Manager or Contract Officer, who shall reduce his
decision to writing and forward by certified mail, a copy thereof to the Consultant. The
Consultant shall abide by the decision of the Project Manager or Contract Officer.

b. Pending final disposition of a dispute hereunder, the Consultant shall carry on the
schedule and continue to maintain all progress schedules unless otherwise agreed to by the
Project Manager or Contract Officer and the Consultant in writing.



33. Attorney’s Fees / Indiana Law and Courts. The following requirements apply to the
Agreement:

a. Attorney’s Fees - The Contractor shall pay to the Town any and all attorney’s fees
incurred by the Town pertaining to Contractor’s default, whether or not litigation ensues,
and whether or not the Town has terminated this Contract due to Contractor’s default, along
with all costs of the Town’s paid staff and other consultants incurred in order to remedy
the default and/or to complete the Work.

b. Indiana Law and Courts - This Agreement is to be construed and enforced pursuant
to the laws of the State of Indiana. The parties agree and the Contractor specifically
acknowledges that the sole and exclusive venue for any lawsuit filed as a result of this
Agreement shall be the Superior or Circuit Court of Porter County, Indiana.

34, Entire Agreement. This Agreement, together with any other documents expressly
incorporated into same, contain the entire agreement between the parties hereto. There are
no prior or contemporaneous oral or written understandings or agreements binding the
Town affecting the subject matter of this Agreement other than those expressly referred to
herein. No agreement, other understanding, acknowledgment, invoice, or other form used
by the Consultant, in any way purporting to modify or alter the provisions of this
Agreement, will be binding upon the Town unless made in writing and signed by both
parties, except that a termination or declaration of abandonment shall be effective when
signed by the party initiating same.

35. Program Fraud and False or Fraudulent Statements or Related Acts.

a. The Consultant acknowledges that the provisions of the Program Fraud Civil
Remedies Act of 1986, as amended, 31 U.S.C. § 3801 et seq. and U.S. DOT regulations,
“Program Fraud Civil Remedies,” 49 CFR Part 31, apply to its actions pertaining to this
Project. Upon execution of the Agreement, the Consultant certifies or affirms the
truthfulness and accuracy of any statement it has made, it makes, or causes to be made,
pertaining to the Agreement. In addition to other penalties that may be applicable, the
Consultant further acknowledges that if it makes, or causes to be made, a false, fictitious,
or fraudulent claim, statement, submission, or certification, the Federal Government
reserves the right to impose the penalties of the Program Fraud Civil Remedies Act of 1986
on the Consultant to the extent the Federal Government deems appropriates.

b. The Consultant also acknowledges that if it makes, or causes to be made, a false,
fictitious, or fraudulent claim, statement, submission, or certification to the Federal
Government under a contract connected with a project that is financed in whole or in part
with Federal assistance, the Government reserves the right to impose the penalties of
18 U.S.C. § 1001 and 49 U.S.C. § 5307(n)(1) on the Consultant, to the extent the Federal
Government deems appropriate.



C. The Consultant agrees to include the above two clauses in each sub-contractor
agreement. It is further agreed that the clauses shall not be modified, except to identify the
Subcontractor who will be subject to the provisions.

36. Third Party Benefits. Nothing expressed or implied in this Agreement is intended or shall
be construed to confer upon any person, firm, or corporation, other than the parties thereto and
their successors and assigns, any right, remedy, claim or benefit under or by reason of this
Agreement or of any term, covenant or condition hereof.

37. Taxes, Duties, Etc. Consultant covenants and agrees to pay all Federal, State and
Municipal taxes, assessments and charges arising out of or in connection with the performance of
the Work or the furnishing or completion of the Work, all to the end that the prices set forth in this
Agreement shall be "laid down" and/or "net".

Inasmuch as the Town is exempt from payment of state and municipal taxes in the State of Indiana,
Consultant shall not include or add to the price to be paid for any materials or services provided in
relation to the Work any possible sales, occupation, service, or use taxes with respect to the
materials or services provided hereunder or the transfer or delivery of any such materials or
services to the Town. In the event any claim is made against Consultant for payment of any such
taxes, the Town shall be promptly notified and afforded the opportunity, before payment of any
such taxes, to contest said claim in the manner and to the extent it may choose and to settle or
satisfy such claim. In the event Consultant shall be required to pay any such taxes, the Town shall
reimburse Consultant therefore, but Consultant shall assign to the Town any rights with respect to
refund thereof, and shall cooperate with the Town in connection with any contest thereof, and shall
furnish all information or documents necessary or convenient for contesting same.

38.  Assignment. Consultant shall not assign, transfer, convey, sublet or otherwise dispose of
this Agreement or its right, title or interest therein, or its power to execute such Agreement to any
other person, firm or corporation without the previous consent, in writing, of the Town. Approval
by the Town is not required for the assignment of monies due or to become due under this
Agreement. Notice of any such assignment or transfer shall be furnished promptly to the Town.

39. Audit, Inspection, and Retention of Records.

a. The Consultant agrees to provide the Town, or any of their authorized
representatives access, during Consultant’s normal office hours, to any books, documents,
papers and records of the Consultant which are directly pertinent to this Agreement for the
purposes of making audits, examinations, excerpts and transcriptions.

b. The Consultant agrees to permit the Town's Clerk-Treasurer, or their authorized
representatives, to inspect all Work, materials, payrolls, and other data, and to audit the
books, records, and accounts of the Consultant and its sub-contractors directly pertinent to
this Agreement. The Consultant agrees to require each third party contractor whose
contract award is not based on competitive bidding procedures to permit the Town, or its
duly authorized representative, to inspect all work, materials, payrolls, and other data and
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40.

records directly pertinent to said Agreement, and to audit the books, records, and accounts
directly pertinent to said Agreement as it affects this Agreement.

c. The Consultant agrees to maintain all books, records, accounts and reports required
under this Agreement for a period of not less than three (3) years after the date of
termination or expiration of this Agreement, except in the event of litigation or settlement
of claim arising from the performance of this Agreement, in which case upon written
notice, Consultant agrees to maintain same until the Town, or any of their duly authorized
representatives, have disposed of all such litigation, appeals, claims or exceptions related
thereto.

d. The Consultant agrees to permit any of the foregoing parties to reproduce by any
means whatsoever or to copy excerpts and transcriptions as reasonably needed.

Severability. This Agreement is executed by all parties under current interpretations of

applicable federal, state or local statutes, ordinances, laws and regulations. Each and every
separate division (paragraph, clause, conditions, covenant, agreement, section, or subsection)
herein contained shall have independent and severable status from each other, so that if any
separate division herein is determined to be unconstitutional, illegal, violative of trade commerce,
in contravention of public policy, void, voidable, invalid or unenforceable for any reason, that
separate division shall have no effect on the validity or enforceability of each and every other
separate division herein contained, or any other combination thereof.

41.

42.

Loss of Federal or State or Local Funding.

a. In the event that this Agreement involves multiple year funding, the Consultant
understands that this Agreement is subject to continued funding from the Town of Beverly
Shores, the State of Indiana, and/or the United States. The Consultant also understands
that the loss of continued funding from any of these sources shall limit the Town’s financial
obligation to pay for that work delivered as of the date that funding is lost. In the event
that the Town determines, at its sole discretion, that sufficient funds are not available from
these sources to pay any remaining unpaid part or parts of this Agreement, the Town may
immediately terminate any obligations to purchase said undelivered Work, and the Town
shall have no further financial obligations under this Agreement for said undelivered Work,
but shall remain obligated for any Work completed until such termination. At such time
as the Town should cease its Agreement payments for lack of funds, the Town at that time
shall also relieve the Consultant of any further obligations under this Agreement. The
foregoing rights are recognized as separate and distinct from the parties’ rights to
termination set forth elsewhere within the Agreement and General Conditions.

b. The Consultant agrees to include the above clause in each sub-contractor
agreement. It is further agreed that the clause shall not be modified, except to identify the

Subcontractor who will be subject to its provisions.

Subcontracting. Any subcontracting not specified in this Agreement requires the Town's

prior written advance approval.
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43.  Liens. The Consultant shall not create or suffer to exist any lien or encumbrance on the
Work or any other property owned or controlled by the Town. Any Agreement entered into by
Consultant providing for Work to be manufactured on or delivered to Town property shall provide
that no lien may be placed upon such property. The Town may require waivers of lien prior to
making payment under this Agreement.

44. Counterparts. This Agreement may be executed simultaneously in two or more
counterparts and may be executed by facsimile or electronic signature, each of which shall be
deemed an original and all of which together shall constitute one and the same instrument.

45.  Interpretation. The headings contained in this Agreement are inserted for convenience
only and shall not constitute a part hereof. The language used in this Agreement is language
developed and chosen by all parties to express their mutual intent and no rule of strict construction
shall be applied against any party.

46. Authority. Each party warrants that it has all of the requisite authority to execute this
Agreement and to carry out all obligations under this Agreement.

47.  Binding Nature of Agreement. The terms of this Agreement shall be binding and
effective upon all the parties to it. Unless and until terminated as provided above, this Agreement
shall also inure to the benefit of and be binding upon the parties' successors, lessees, heirs,
executors, administrators, assigns, and legal or personal representatives.

48. Notice of Federal Requirements.

a. Federal Laws and Regulations. The Consultant understands that Federal laws,
regulations, policies, and related administrative practices applicable to this Agreement on
the date this Agreement was executed may be modified from time to time. The Consultant
agrees that the most recent of such Federal requirements will govern the administration of
this Agreement at any particular time. Likewise, new Federal laws, regulations, policies
and administrative practices may be established after the date this Agreement has been
executed and may apply to this Agreement. To achieve compliance with changing Federal
requirements, the Consultant agrees to include in all sub-contractor agreements specific
notice that Federal requirements may change and the changed requirements will apply to
the project as required. All limits or standards set forth in this Agreement to be observed
in the performance of this Agreement are minimum requirements.
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b. State or Territorial Law and Local Law. Except to the extent that a Federal statute
or regulation preempts State or territorial law, nothing in this Agreement shall require the
Consultant to observe or enforce compliance with any provision thereof, perform any other
act, or do any other thing in contravention of any applicable State or territorial law;
however, if any of the provisions of this Agreement violate any applicable State or
territorial law, or if compliance with the provisions of this Agreement would require the
Consultant to violate any applicable State or territorial law, the Consultant agrees to notify
the Town immediately in writing in order that the Town and the Consultant may make
appropriate arrangements to proceed with this Agreement as soon as possible.

49.  Fly America. Not applicable to this Agreement.
50.  Buy America: Not applicable to this Agreement

51.  Effective Date: This Contract and the obligations of the parties herein shall be effective
as of this March 9, 2021.
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IN WITNESS WHEREOQOF, the Town and Consultant have caused this Agreement to be executed
on the day and year first above written.

SmithGroup, Inc.

By: Z 4 é fé é Date: 03/08/2021
e/
J Kae/

ohn tschman
Attest:
Christopher Devick
TOWN OF BEVERLY SHORES
By: Date:
Geof Benson
Town Council President

Attest:

Ellen Hundt, Clerk-Treasurer


cdevick
Image
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Between

SMITHGROUP, INC.

and the

TOWN OF BEVERLY SHORES, INDIANA

Agreement No. 21-1



WORK SCOPE
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LETTER FORM PROPOSAL (“AGREEMENT”)

February 11, 2021

Transmitted — Via eMail

Town of Beverly Shores
500 S. Broadway

P.O. Box 38

Beverly Shores, IN 46301

RE: Town of Beverly Shores Evaluation of Mitigation Efforts & Long-term Shoreline Protection Plan
Dear Mr. Weber and Ms. Loeb:
On behalf of SmithGroup, Inc., (“SmithGroup”) | am pleased to submit this proposal for the Town of Beverly Shores

Evaluation of Mitigation Efforts & Long-term Shoreline Protection Plan. The following is our understanding of the
services which are to be provided.

UNDERSTANDING OF THE PROJECT

The scope of services provided below mirrors successful approaches we have used for similar
projects. We are open to adapting and refining the process in collaboration with Town leadership to
best leverage their internal skills and expertise, provide the desired level of community engagement,
and in response to the uncertainty around COVID-19 and the available funding. In-person meetings
with residents and stakeholders, particularly those identified in Task 1.1, 2.2 and Task 4.1 below, are
ideal as this type of interaction is most effective at building trust and relationships we’ve found to be
key to getting projects built. However, we are accustomed to and adept at hosting virtual meetings
across a variety of platforms and being engaging and inclusive in both small group and community-
scale formats should a fully virtual engagement process be required.

SCOPE OF SERVICES

Understand
Phase 1: Discover
Task 1.1 Engage Constituents

Task 1.1.A Core Project Team Introduction & Organizational Meeting

SmithGroup and the Town’s Core Team will meet to review and refine the project approach and scope.
We will review the existing available data and agree upon an overall project schedule and the
associated deliverables. The group will also review and confirm participants to engage in the Steering
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Committee. Following this meeting, SmithGroup will refine the work plan and provide it to the Town for
final review and approval.

Task 1.1.B Lakefront Steering Committee Kick-Off Meeting
SmithGroup will meet with the Core Team and Steering Committee to introduce the project approach,
discuss goals and objectives, and confirm initial stakeholders to engage during the process.

Task 1.1.C Engage Regulatory Agencies as Partners

We believe there are multiple benefits in engaging regulatory agencies early in the process as
partners. In establishing the Steering Committee, SmithGroup will meet with National Park Service,
the U.S. Army Corps of Engineers, Indiana Departments of Natural Resources, and Environmental
Management, as well as potential others identified by the Town, to:

» Leverage available project data (e.g., coastal data and aerial photography from IDNR Lake
Michigan Coastal Program)

» Explore future funding possibilities and regulatory considerations that should be considered
in the planning process

Task 1.2 Gather & Collect

Task 1.2.A Existing Conditions Assessment

The existing available background information and data pertaining to the project area and study will
be collected and reviewed, including historic documents, site investigations, obtaining and analyzing
all relevant data. As appropriate, SmithGroup will use a GIS-based inventory system to house and
document physical, political, social, and environmental data surrounding the project. The anticipated
information of interest includes:

« Completed Studies & Reports - including USACE coastal analyses, coastal erosion area
mapping, local and regional plans, local stormwater management and green infrastructure
plans, and other completed plans and pertinent base data for those areas lying within the
project area.

« Beautification Proposals - evaluate proposals from interested residents to beautify the
armored area east of Drake with consideration given to durability and drainage
considerations.

« Coastal Conditions - including long-shore sand transport information, areas of active erosion
and/or alluviation, shoreline segments previously stabilized/hardened, and nearshore
bathymetry.

e Water Quality & Flooding - evaluating sources of water quality impairments and historic
flooding and defining opportunities to enhance water quality and mitigate flooding through
the introduction of local and regional green infrastructure practices.

SmithGroup will also procure the services of a surveying company to perform a UAS (drone) survey
upon National Park Service approval, for the purpose of creating a Digital Elevation Model (DEM) and
Cross-Sections to be used during Phase Five Construction Drawings. Cross-sections will be prepared
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of the existing armor stone revetments that exist in each of the prototypical “reaches” of the Town’s
shoreline.

Where needed, the SmithGroup team will work with the Town to identify the most efficient and
effective way to collect updates and new information. As the period of extended high-water has
resulted in rapid shoreline erosion and deterioration, existing documents may not provide an
accurate representation. In these instances, updated imagery may be captured via drone or shoreline
boat tour.

Task 1.2.B Evaluation of the Town’s Mitigation Efforts

In this task, SmithGroup will evaluate the town’s recent emergency shoreline repairs consisting of the
placement of large armor stone, smaller revetment or rip rap, geotechnical fiber, and sand to fill in the
washed-out areas and protect the roadbed from further storm damage. We also understand that the
Town has contracted with Cardno, Inc. to plant natural grasses and other dune plants in 2020 and in
the spring of 2021, as needed, to further protect these areas.

SmithGroup will organize a multi-disciplinary inspection team comprised of in-house Civil/Coastal
Engineers, Landscape Architects, and Ecologists to visit the property along the lakefront to collect
information related to the nature and extent of damage sustained, the overall condition of the
protective structures, and to assess future vulnerability. This will facilitate the evaluation of the
Town’s mitigation efforts to date, with a particular focus on recommendations for future maintenance
and optimizing beach access and use, and public safety. This will occur at the following locations:

e From Crest Lane to Underwood Avenue

e Beach Avenue to area west of Lake Shore County Road
o Drake Avenue and west approximately 1400 feet

e Lake View parking area west to Derby beach

Prior to spending time in the field, SmithGroup will review existing information made available from
the Town and organize an appropriate data collection and recording protocol. The field visits will be
conducted over a single day, selected to meet the overall project schedule, but with appropriate
conditions to be able to visually understand the nature and extent of existing damage. The site work
will be delayed if weather conditions preclude inspection (heavy snow cover, extreme winter
weather/temperatures that compromise safety), which may delay the overall project schedule.

Task 1.2.C U.S. Army Corps of Engineers Permit Application

SmithGroup, will assist the Town in submitting the complete permit application and plan and cross-
section exhibits, as follows: The permit application must identify and describe the condition of the
shoreline prior to the recent work then quantify the recent impacts (e.g. installation of stone) that
have occurred below the Ordinary High Water Mark (Note: approximate OHWM elevation is 584.0 Feet). In
addition, your application must identify all impacts that are proposed to occur below the OHWM. The
plan and cross-section exhibits will be based on the construction drawings developed, by others, for
the shoreline stabilization measured installed. SmithGroup assumes that these drawings are
available in CAD format and will be supplied by the Town.
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At the conclusion of this phase, SmithGroup will participate in a Town Council meeting and brief
members on project findings. This will be one of three Town Council milestone briefings that
SmithGroup will provide over the project duration, scheduled at the discretion of the Core Team.

Task 1.3 Beautification Proposal Recommendation

SmithGroup, will provide a recommendation to the town on proposed alterations to the existing revetment
at the east end of the project shoreline based on proposals from interested residents reviewed in Task
1.2.A and other information collected in Task 1.2. This recommendation will provide validation of the
resident’s recommendations and/or revisions to the proposed beautification measures based on
existing conditions.

Phase 2: Interpret
Task 2.1 Embrace Complexity

Task 2.1.A Opportunities analysis summary

The results of the preceding inventory, assessments and observations from available base data and
site tours will be summarized. The Opportunities Analysis Summary will:

e Highlight areas where the existing physical conditions and coastal factors, and ownership are
aligned and have the greatest potential for advancing with beneficial shoreline protection,
public access and use of the Town’s lakefront.

e Identify suitable public access and recreational opportunities from existing plans and
ongoing initiatives and how these may connect to and along the lakefront and link with
amenities further inland, including regional trails and transit.

« Define areas where potential investments in green infrastructure practices may result in the
enhancement of water quality, support the protection and enhancement of key species and/or
critical habitat, and mitigate local flooding and future damage.

Task 2.1.B Coastal Vulnerability Assessment

SmithGroup will identify the near-term and long-term risks to the project shoreline through a coastal
vulnerability assessment. SmithGroup will work with the Town to identify the criteria important to
evaluating the risks to the shoreline and develop a strategy to evaluate the shoreline vulnerability
based on these criteria. The vulnerability of the shoreline will be based on a variety of criteria
including public safety, access, infrastructure, habitat, and recreation. The vulnerability assessment
will utilize the data collected in the preceding inventory, assessments and observations.

The coastal vulnerability assessment will be used to assess the risk of shoreline segments in relation
to one another, identifying areas of the shoreline that are at higher risk to erosion and damage. Data
gaps related to winds, wave, and water levels will be filled using forecast and historical data from
sources such as the U.S. Army Corps of engineers, National Oceanic and Atmospheric Administration
and National Ocean Service. Additional aerial and drone imagery will be collected at site specific
locations.
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Based on the results of the coastal vulnerability assessment an initial list of potential shoreline
protection typologies will be developed. These typologies will include both hard and soft types of
infrastructure that can be used in combination to stabilize the shoreline.

Task 2.2 Establish Priorities

Task 2.2.A Steering Committee Opportunities Analysis Review

The results of the Opportunities Analysis Summary will be reviewed and discussed with the Core Team
and the Steering Committee at the discretion of the Town. Through discussion, the range of
opportunities will be vetted, refined, and narrowed to those deemed most feasible investments.
Potential investments will be ranked and opinions on priorities will be solicited. This step begins the
process of establishing a draft program, Basis of Design, review criteria and Lakefront Focus Areas -
logical phases defining segments and improvements which make sense to implement together.

TASK 2.2.B COMMUNITY PREFERENCES & OPPORTUNITIES

The Summarized findings from this phase will be shared with the community during one Town-wide
community meeting, gathering important public input to help refine the understanding of local
opportunities and preferences and to confirm the validity of initial perceptions. In-person or virtual
site tours of key lakefront segments are likely to be organized to highlight specific concerns,
opportunities, or challenges.

SmithGroup will orchestrate an inclusive and collaborative process that enables the Core Team to
gain a thorough understanding of preferences, begin building relationships key to getting
improvements built, and understand lakefront property owner receptiveness.

« Community Information and Input Session - A workshop will be held to educate residents
about the Shoreline Protection Plan project, review the planning process, solicit input on
desired amenities. All community residents will be invited.

Explore
Phase 3: Ideate

Task 3.1 Scenarios

In this phase, SmithGroup will develop various scenarios to address projected high and low water
levels of Lake Michigan and its impact on Beverly Shores. Based on input gathered in Phase One,
SmithGroup will develop up to three distinct alternatives and review their performance in each of the
four scenarios outlined in the RFP, (i) low lake levels, (ii) average lake levels, (iii) the current high lake
levels, and (iv) an increase above historic high lake levels that endangers preservation of shoreline
infrastructure (roadway, utilities, etc.), and include contingency measure should lake levels eliminate
practical engineering solutions to stabilize existing shoreline infrastructure.

TASK 3.1.A ESTABLISH PROGRAM AND BASIS OF DESIGN
SmithGroup will develop a uniform “program” of required elements that must be included in all
alternatives, as well as “Basis of Design” technical standards that must be met.
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TASK 3.1.B FINALIZE DRIVERS AND CRITERIA

Our approach to alternatives evaluation is founded in four principles of sustainability (ecological,
social, economic, and human spirit), utilizing customized planning metrics that are developed
through Core Team and Steering Committee involvement. During the initial planning stages, the
needs and values of the community will be documented along with the performance metrics
established for the project by the Core Team and Steering Committee, incorporating relevant metrics
from established rating systems like Envision, in addition to requirements of each of the four lake
level scenarios outlined in the RFP.

Each alternative will be scored based on how well it achieves each metric, and the results will be
graphically depicted using a values wheel as shown here, which is easily communicated to the
community.

TASK 3.1.C ALTERNATIVES DEVELOPMENT

SmithGroup will develop up to three distinct alternatives for long-term resilience, public access,
recreation, erosion and infrastructure protection, ecological enhancements, and green infrastructure
development based on information gathered during Phase One. This may include:

Optimal Solution - maximizing public lakefront access, providing the highest degree of connectivity
between the lake and inland areas, and achieving the most from a water quality, habitat
enhancement and protection, and flood mitigation perspective. This alternative will provide a
vision for a cohesive and connected waterfront but may place less emphasis on lakefront
landowner receptivity.

Quick Win Solution - expanding public lakefront access in locations of landowner receptivity and
where related challenges are the least. Connections with inland neighborhoods and communities
will be limited to those deemed most crucial. Similarly, green infrastructure and ecological
enhancements will also emphasize those most critical and simple to implement.

Deliverables for this phase will include illustrative plans and accompanying “How it Works”
informational graphics to convey complex technical information to a less technical audience. Various
reaches and proposed improvements will be characterized using sketches and imagery to help convey
design intent. Rough order of magnitude costs will be summarized geographically. These materials
will be reviewed with the Core Team and Steering Committee.

Phase 4: Formulate

TASK 4.1A STEERING COMMITTEE PREFERENCE MEETINGS
The Core Project Team and Steering Committee will meet to review and discuss the draft alternatives
to provide input and potential refinements prior to sharing with the community.

TASK 4.1.B PREFERRED ALTERNATIVE COMMUNITY MEETING

SmithGroup will lead one Town Hall meeting to review the alternatives for each scenario with the
general public in the context of their ability to fulfil the required program, Basis of Design and ranking
criteria and performance metrics, including the requirements of the four lake level scenarios. Through
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a series of interactive exercises, a consensus approach for each scenario will be identified for further
develop in Phase 5.

TASK 4.1.C STEERING COMMITTEE PREFERENCE MEETINGS

SmithGroup will meet with the Core Project Team and Steering Committee to review community input
and confirm SmithGroup’s preferred alternative recommendations for each scenario.

Phase 5: Refine
Task 5.1 Shoreline Protection Plan

TASK 5.1.A DRAFT SHORELINE PROTECTION PLAN

Based on direction from Phase Four, SmithGroup will develop a Draft Shoreline Protection Plan and
prepare two types of summaries.

e Presentation Materials - including a high-level summary of the various improvements, the
anticipated performance benefits (water quality, flooding reduction, habitat lift) associated
with green infrastructure investments and the relative costs. Performance during the four
lake level scenarios will also be graphically depicted and summarized. Phasing for
implementation and the anticipated construction costs for the various Focus Areas will also
be identified. This executive summary-like product will be a valuable communication tool with
funders, collaborators, and community and political leaders.

e Summary Document - describing in written and graphic format the Shoreline Protection Plan
and associated information in more detail than provided in the presentation.

Upon completion of the materials, SmithGroup will transmit them to the Core Team and Steering
Committee for review.

TASK 5.1.B DRAFT PLAN REVIEW & CATALYTIC PROJECT IDENTIFICATION

The Core Team will meet to review and discuss the draft materials. Feedback on the draft materials
will be collected and any edits, additions, and exclusions will be noted. The group will also review and
identify key catalytic projects using a custom decision matrix developed to assist in valuing
investments. Catalytic projects may include simple, low-cost tactical investments that can serve as
initial “wins” that bolster momentum as well as prioritize investments amongst the various Lakefront
Focus Areas.

TASK 5.1.C FINAL LAKEFRONT PUBLIC ACCESS PLAN & IMPLEMENTATION STRATEGY

The draft materials will be updated and implementation recommendations documenting priority
investment, potential funding sources, regulatory considerations, and the suggested next steps will
be prepared. Upon completion, the final Shoreline Protection Plan will be submitted to the Town.
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Phase 6: Resolve

TASK 6.1 IMPLEMENTATION

TASK 6.1A SHORELINE PROTECTION “ROAD MAP”

SmithGroup will compile the findings from the above tasks into a summary report that documents
the preferred alternative for implementation of priority management and capital improvements, and
short-term protection measures. The short-term protection measures are intended to temporarily
stabilize the shoreline so that long-term improvements can be designed and implemented. Short-
term protection measures will be identified based on the preceding tasks and be compatible with
alternatives developed in Task 3.1C.

The summary will allow the Town to conduct a prioritization of potential resilience options. In this
task, SmithGroup will:

» ldentify potential options that could be incorporated into future capital improvement plans
(assumed to be within 2021 - 2025) to increase resilience and preserve recreational and
public access opportunities at the lakefront.

e Participate in a virtual review meeting with the Core Team and Steering Committee to assist
in the prioritization and alignment with potential funding sources and partnerships.
SmithGroup will document the findings in an executive summary (pdf format).

» Make presentations to potential funding agencies to assist the Town in preparing
submissions for grant and other funding opportunities for construction of the design.

PREPARATION OF DIGITAL DATA

In the event SmithGroup is requested to prepare digital data for transmission to the Owner’s consultants, contractors
or other Owner authorized recipients (“Digital Data”), the Owner acknowledges that due to the limitations of the digital
data software, not all elements of SmithGroup’s services may be represented in the Digital Data, this being in the
sole discretion of SmithGroup. Accordingly, although SmithGroup will endeavor to represent all material elements of
SmithGroup’s services in the Digital Data, any use shall not relieve the Owner’s consultants, contractors, or other
Owner authorized recipients or their respective obligations. The Owner agrees that it will include this provision in any
agreements with its consultants, contractors, or other Owner authorized recipients, in which Digital Data is provided.

OWNER RESPONSIBILITIES

SCHEDULE
An overall project schedule will be developed with the Town as a part of the project kickoff.

CONSULTANTS
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EXHIBIT 2

TOWN OF BEVERLY SHORES

EXHIBIT 1 - PRICE PROPOSAL

Lake Front Drive
Project: Engineering Services

Firm: SmithGroup

Beverly Shores Long Term Shoreline Protection Plan

Phase A: Task 1.2

Not to Exceed Staff Costs (Direct Labor) $3,647
Not to Exceed Fixed Fee for Overhead and Profit $8,038
Phase Total $11,750

Phase B: Task 1 (other than 1.2), Task 2.1A, Task 2.2A

Not to Exceed Staff Costs (Direct Labor) $14,584
Not to Exceed Fixed Fee for Overhead and Profit $32,153
Phase Total $46,750

Phase C: Task 2.1B, Task 2.2B, Task 3

Not to Exceed Staff Costs (Direct Labor) $18,835
Not to Exceed Fixed Fee for Overhead and Profit $41,522
Phase Total $60,350

Phase D: Task 4, Task 5, Task 6

Not to Exceed Staff Costs (Direct Labor) $23,302
Not to Exceed Fixed Fee for Overhead and Profit $51,370
Phase Total $74,600

Total
Not to Exceed Staff Costs (Direct Labor) $60,367
Not to Exceed Fixed Fee for Overhead and Profit $133,083
Not to Exceed Reimbursable Costs $20,000
Total $213,450

Price Proposal (Lake Front Drive Engineering)
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Exhibit 2 - Price Proposal Breakdown

EXHIBIT 2

TOWN OF BEVERLY SHORES

Lake Front Drive
Project: Engineering Services

Price Proposal Breakdown Firm: SmithGroup

*Submit a breakdown for the Proposer and each subcontractors

Beverly Shores Long Term Shoreline Protection Plan

Task Staff Costs Hours

1.0 Discover Phase $13,593 300
2.0 Interpret Phase $12,684 256
3.0 Ideate Phase $10,775 252
4.0 Formulate Phase $6,765 140
5.0 Refine Phase $12,400 292
6.0 Resolve Phase $4,150 80
Fixed Fee for Overhead and Profit $60,367
Reimburseable Costs $20,000

Total $80,367 1320

Price Proposal (Lake Front Drive Engineering)
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EXHIBIT 2

TOWN OF BEVERLY SHORES

Exhibit 2 - Price Proposal Breakdown

Lake Front Drive

Project: Engineering Services

Price Proposal Breakdown Firm: SmithGroup

*Submit a breakdown for the Proposer and each subcontractors

Beverly Shores Long Term Shoreline Protection Plan

Staff Classifications Hourly Billing Rate Total Hours Total Staff Costs

Class 1 Principal-in-Charge $250 100 $25,000
Class 2 Project Manager $150 300 $45,000
Class 3 Project Coastal Engineer $175 160 $28,000
Class 4 Principal/Sr. Engineer S215 30 $6,450
Class 5 Sr. Landscape Arch./Ecologist $135 60 $8,100
Class 6 Civil/Coastal Engineer S125 436 $54,500
Class 7 Landscape Architect $100 204 $20,400
Class 8 Sr. Landscape Arch./Funding $200 30 $6,000
Total 1320 $193,450

Price Proposal (Lake Front Drive Engineering)
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TOWN OF BEVERLY SHORES

Exhibit 2 - Price Proposal Breakdown

Lake Front Drive
Project: Engineering Services

Price Proposal Breakdown Firm:

DLZ Corporation (Reimbursable Cost to SmithGroup)
*Submit a breakdown for the Proposer and each subcontractors

Project 1: Evaluation of Town's Mitigation Efforts

Task Staff Costs Hours

Field Work $11,500 66
Fixed Fee for Overhead and Profit $11,500
Reimburseable Costs SO

Total $11,500 66

Price Proposal (Lake Front Drive Engineering)
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EXHIBIT 2

TOWN OF BEVERLY SHORES

Exhibit 2 - Price Proposal Breakdown

Lake Front Drive

Project: Engineering Services

Price Proposal Breakdown Firm: DLZ Corporation (Reimbursable Cost to SmithGroup)
*Submit a breakdown for the Proposer and each subcontractors

Project 1: Evaluation of Town's Mitigation Efforts
Staff Classifications Hourly Billing Rate Total Hours Total Staff Costs
Class 1 Senior Engineer/ Professional Sun $160 5 $S800
Class 2 Project Surveyor/Engineer $139 0 SO
Class 3 Survey CAD Technician $100 10 $1,000
Class 4 Safety Representative $85 0 SO
Class 5 Drone Survey Crew $227 15 $3,405
Class 6 Hydrographic Survey Crew $347 0 SO
Class 7  |Three man Survey Crew $325 0 SO
Class 8 Two Man Survey Crew $229 25 $5,725
Class 9 Administrative/clerical S50 11 $570
Class 10 |Cost accountant S80 0 SO
Class 11 |Travel Time -two man crew $177 0 SO
Class 12 |Travel time - Three man crew $325 0 SO
Total 66 $11,500

Price Proposal (Lake Front Drive Engineering)
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Town of Beverly Shores — Lake Front Drive Engineering Services

FORM B-3
ELIGIBLE PROPOSER CERTIFICATION

The SmithGroup ("Proposer")

hereby certifies that IT IS NOT included on the U.S. Comptroller General's Consolidated List of
Persons or firms debarred from Federal contracts for violations of various public contracts
incorporating Labor Standards Provisions.

By: Company Official, Partner or Sole Proprietor

A S e

Its Dufy Authorized Representative

John Kretschman | Vice President
Printed Name and Title

Date_ November 17 , 2020




Town of Beverly Shores — Lake Front Drive Engineering Services

FORM B-4
CERTIFICATION OF LOWER-TIER PARTICIPANTS REGARDING
DEBARMENT, SUSPENSION, AND OTHER INELIGIBILITY AND
VOLUNTARY EXCLUSION

The Lower-Tier Participant, DLZ Industrial, LLC (Contractor/Sub-Contractor), certifies, by
submission of this proposal, that neither it nor its principals are presently debarred, suspended,
proposed for debarment, declared ineligible, or voluntarily excluded from participation in this
transaction by any Federal department or agency.

(If the Lower-Tier Participant is unable to certify to any of the statements in this certification, such
participant shall attach an explanation to this bid or proposal.)

THE LOWER-TIER PARTICIPANT (POTENTIAL SUB-GRANTEE OR SUB-RECIPIENT
UNDER AN FTA PROJECT, POTENTIAL THIRD PARTY CONTRACTOR, OR POTENTIAL
SUBCONTRACTOR UNDER A MAJOR THIRD PARTY CONTRACT)

(Contractor/Sub-Contractor), CERTIFIES OR AFFIRMS THE TRUTHFULNESS AND
ACCURACY OF THE CONTENTS OF THE STATEMENTS SUBMITTED ON OR WITH
THIS CERTIFICATION AND UNDERSTANDS THAT THE PROVISIONS OF 31 U.S.C.
SECTIONS 3801 ET SEQ. ARE APPLICABLE THERETO.

By: DLZ Industrial, LI.C

S = -

Its Duly Authorized Refrgsentative

\?—\DP-Z\— §¢/\r»m\~€_g(€/\ / ?f:é"s\‘be,a\_'ﬁ

Printed Name and Title

Date I\!lip ,20 20

NOTICE TO PROPOSERS: This form must be completed by the proposer/contractor and each subcontractor
which the contractor intends to employ in the performance of the work associated with this contract.




Town of Beverly Shores — Lake Front Drive Engineering Services

FORM C
CERTIFICATE OF PROCUREMENT INTEGRITY

I._John Kretschman . am the officer or
designated employee responsible for the preparation of this Proposal and offer and hereby certify
that to the best of my knowledge and belief, with the exception of any information described
below on this certificate, have no information concerning a violation or possible violation of
Section 27 (a), (b), (¢), or (&) of the FPPA * (41 USC 423) as implemented in the FAR, occurring
during the conduct of this procurement.

As required by Subsection 27 (d) (1) (B) of the FPPA, I further certify that each officer, employee,
agent, representative, and/or consultant of:

SmithGroup, Inc.
(Insert firm’s name)

Who has participated personally and substantially in the preparation or submission of this
Proposal and offer, has certified that he/she 1s familiar with, and complied with, the requirements
of Subsection 27(a) concerning any violation or possible violation of the FPPA, pertaining to this
document.

List violations or possible violations (enter “NONE" if none exist):
None

This certification concerns a matter within the jurisdiction of an agency of the United States and
making a false, fictitious, or [raudulent certification may render the maker subject to prosecution
under Title 18, U.S. Code, Section 101. (Section 27 became effTective July 16, 1989).

By: Company Official, Partner or Sole Proprietor

A [ e

/&5 Duly/Authorized Representative

John Kretschman, Vice President

Printed Name and Title

Date November 17 . 2020

1

Town of Beverly Shores m Evaluation of Mitigation Efforts & Long-term Shoreline Protection Plan

48



Town of Beverly Shores — Lake Front Drive Engineering Services

FORM D
CERTIFICATE OF RESTRICTIONS ON LOBBYING

The undersigned herby certifies onbehalf of_SMithGroup, Inc. (Proposer) that to the best of
his/her knowledge and belief:

No appropriated Federal funds have been paid or will be paid, by or on behalf of the undersigned to any
person influencing or altempting to influence an officer or employee of any Agency, a Member of Congress,
an officer or employce of Congress, or an employee of a Member of Congress in connection with the awarding
of any Federal contract, the making of any Federal Grant, the making of any Federal 1.oan, the entering into
of any cooperative agreement, and the extension, continuation, renewal, amendment, or modification of any
Federal contract, grant, loan, or cooperative agreement.

If any funds other than Federal appropriated funds have been paid or will be paid to any person for
influencing or altempting to influence an officer or employee of any agency, a Member of Congress, an officer
or employee of a Member of Congress in connection with this Federal contract, grant, loan, or cooperative
agreement, the undersigned shall complete and submit the Standard Form-LLL, “Disclosure Form to Report
Lobbying”, in accordance with its instructions.

The undersigned shall require that the language of this certification be included in the awards documents for
any and all sub-awards at all tiers (including subcontracts, sub-grants, and contracts under grants, loans, and
cooperative agreements) and that all sub-recipients shall certify and disclose accordingly.

This certification is a material representation of fact upon which reliance is placed when this transaction is
made or entered into. Submission of this certification is prerequisite for making or entering into this
transaction as imposed by Section 1352, Title 31 USC. Any person who fails to file the required certification
shall be subject to a civil penalty of not less than $10.000.00 and not more than $100,000.00 for each such
failure.

The Proposer SmithGroup, Inc. certifies or alfirms that truthfulness and accuracy of
each statement of its certifications and disclosure, if any. In addition, the Proposer understands and agrees that
the provisions of 31 U.5.C. A 3801, et seq., apply to this certification and disclosure, if any.

By: Cayﬂi(yamer or Sole Proprietor

/ ‘fl;;D_uJ{ Authorized Representative

John Kretschman, Vice President
Printed Name and Title

Date November 17 . 2020
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Town of Beverly Shores — Lake Front Drive Engineering Services

FORMF
CERTIFICATION REGARDING DEBARMENT

(TO BE SUBMITTED ON BEIALF OF TTIE PRINCIPAL PROPOSER AND ALL
SUBCONTRACTORS WHOSE SUBCONTRACTS ARE REASONABLY ANTICIPATED TO
EXCEED $25,000.00 IN VALUE.)

I; The undersigned Proposer/Subcontractor (" Attester") certifies, to the best of its knowledge and
belief that:

a) The Attester and/or any of its principals or subcontractors:

1) Are not presently debarred, suspended, proposed for debarment, or declared
incligible for award of contracts by any federal agency.

i) Have not within a threc-year period preceding this offer, been convicted of or
had a civil judgment rendered against them for commission of fraud or a criminal
offense in connection with obtaining, attempting to obtain, or performing a
public (federal, state, or local) contract or subcontract; violation of federal or
state antitrust statutes relating to the submission of offers; or commission of
embezzlement, thell, forgery, bribery, falsification or destruction of records,
making false statements, or receiving stolen property; violations of tax, labor and
employment, environmental, antitrust, or consumer protection laws and

111) Are not presently indicted for, or otherwise criminally or civilly charged by a
governmental enlity with commission of any of the offenses enumerated m
Paragraph 2 above.

) The Attester has not, within a three-year period preceding this offer, had one or
more con- tracts terminated for default by any federal agency.

b) "Principals,” for the purposes of this certification, means officers, directors, owners,
partners, and persons having primary management or supervisory responsibilities within
a business entity (e.g., general manager, plant manager, head of a subsidiary, division, or
business segment, and similar positions).

c) This certification concerns a matter which may be within the jurisdiction of an agency of
the United States and the making of a false, fictitious, or fraudulent certification may
render the maker subject to prosecution under Section 1001, Title 18, United States Code.

2 The Attester shall provide immediate written notice to the Town if, at any time the Attester learns
that its certification was erroncous when submitted or has become erroncous by reason of changed
circumstances.

3. A certification that any of the items in Paragraph A exists will not necessarily resull in

withholding of an award under this solicitation. However, the certification will be considered in
connection with a determination of the Attester’s responsibility. Failure of the Attester to furnish
a certification or provide such additional information as requested by the Town of Beverly Shores

1
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may render the Attester non-responsible.

4. Nothing contained in the foregoing shall be construed to require establishment of a system of
records in order to render, in good faith, the certification required by Paragraph 1 The knowledge
and information of an Attester is not required to exceed that which is normally possessed by a
prudent person in the ordinary course of business dealings

The certification in Paragraph 2 is a material representation of fact upon which reliance was placed
when making award. If it is later determined that the Attester knowingly rendered an erroneous
certification, in addition to other remedies available to the Town of Beverly Shores, the Town may
terminate the contract resulting from this solicitation for default.

(IF THE ATTESTER IS UNABLE TO CERTIFY TO ANY OF THE STATEMENTS IN THIS

CERTIFICATION, SUCH ATTESTER SHALL ATTACH AN EXPLANATION TO THIS
CERTIFICATION.)

By: Company Official, Partner or Sole Proprietor

e

Its Duly Authorized Representative

John Kretschman, Vice President
Printed Name and Title

Date_ November 17, 2020

STATE OF L&‘] %
COUNTY OF

¥4 Subscribed and sworn to before me, a Notary Public, in and for said County and State this
177" dqay of L[btorrs s 0.

My Commission Expires: %‘ /7’, A022., Signaturagzém;{fm }
My County of Residence Is: a'rl.za Printed: /J€rri L, 5!:’:/(3 rson

sem
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Town of Beverly Shores — Lake Front Drive Engineering Services

FORM G
NONDISCRIMINATION CERTIFICATION

In connection with the execution of this Proposal/ Contract
(the “Proposer™) agrees not to discriminate against any employee or
applicant for employment because of race, religion, color, sex, age, national origin, or physical,
and/or mental handicap. The Proposer will take affirmative action to ensure that applicants and
employees are treated fairly, without regard to their race, religion, color, sex, age, national origin, or
physical, and/or mental handicap.

Such actions shall include, but are not limited to: recruitment, hiring, advertising, employment,
upgrading, demotion, transfer, layoff, discipline, termination, rates of pay or other forms of
compensation, and selection for training, including apprenticeship. If the Proposer is required to file
an Affirmative Action (AA) program with any federal, state, or local agency, the Proposer assures
the Town of Beverly Shores (“Town™) that it is in full compliance with such filing requirements. The
Proposer agrees to comply with all federal and state laws, regulations, and circulars relating to the
aforementioned topics including but not limited to regulations promulgated by the State of Indiana
Civil Rights Commission. the U.S. Equal Employment Opportunity Commission. and the Federal
Highway Administration. All such laws, rules, regulations, and circulars are understood to be
incorporated into this Proposal / Contract by reference.

The Proposer is also required to submit to the Town a copy of their EEO program and policy before
this contract can be executed.

November17,2020 %’4’/(754\
uthdriz

Date orizedSignature

Vice President
Title

State of_é‘m‘
County of_GHria

On this_/ 7W day of é 20'\"‘07264/1 2020, before me, the undersigned officer, personally
appeared John Kretschimgrm . known to me to be the person described in

the foregoing Affidavit, and acknowledged that he /she executed the same in the capacity therein
stated and for the purposed therein contained.

In witness thereof, I hereunto set my hand and official seal.

My Commission Expires: /, /7, 2,022
Diss - / (SEAL)
(Notary Public)
1
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Town of Beverly Shores — Lake I'ront Drive Engineering Services

FORM H

DRUG-FREE WORKPLACE ACT CERTIFICATION
FOR A PUBLIC OR PRIVATE ENTITY
(Revised June 1990)

SmithGroup, Inc. (the “Proposer™) certifies that it will provide a drug-

free workplace by:

d.

Publishing a statement nolifying employees that the unlawful manufacture, distribution,
dispensing, possession, or use of a controlled substance is prohibited in the Applicant's
workplace and specifying the actions that will be taken against employees for violation of
such prohibition;

Establishing an ongoing drug-free awareness program Lo inform employees about:

The dangers of drug abuse in the workplace;

The Proposer’s policy of maintaining a drug-free workplace;

Any available drug counseling, rehabilitation, and employee assistance programs; and,
The penalties that may be imposed upon employees for drug abuse violations occurring
in the workplace.

bl

Making it a requirement that each employee to be engaged in the performance of the
cooperative agreement be given a copy of the statement required by paragrapha.;

Notifying the employee in the statement required by paragraph a. that, as a condition of
employment under the grant or cooperative agreement, the employee will:

1. Abide by the terms of the statement; and

2. Notity the employer in writing of his or her conviction for a violation of a criminal drug
statute occurring in the workplace no later than five (5) calendar days after such
conviction;

Notifying the Town in writing within ten (10) calendar days afler receiving notice under
subparagraph d. 2. from an employee or otherwise receiving actual notice of such conviction.
Emplovers of convicted employees must provide notice, including position title, to every
project officer or other designee on whose project activity the convicted employee was
working unless the Town has designated a central point for the receipt of such notices.
Notice shall include the identification number(s) of each affected cooperative agreement.
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DRUG-FREE WORKPLACE ACT CERTIFICATION
FOR A PUBLIC OR PRIVATE ENTITY
(Revised June 1990)

f. Taking one of the following actions, within thirty (30) calendar days of receiving notice
under subparagraph d. 2., with respect to any employee who is so convicted:

1. Taking appropriate personnel action against such an employee, up to and including
termination, consistent with the requirements of the Rehabilitation Act of 1973, as
amended; or

2. Requiring such employee to participate satisfactorily in a drug abuse assistance or
rehabilitation program approved for such purposes by the Federal, state, or local health,
law enforcement, or other appropriate agency;

g. Making a good faith effort to continue to maintain a drug-free workplace through
implementation of paragraphs a..b., ¢, d., e..and [.

2. The Proposer's headquarters is located at the following address. The addresses of all
workplaces maintained by the Proposer are provided on an accompanying list.

Name of Proposer:

Address: 44 E Mifflin Street, Suite 500
City: Madison
County: Dane
State: Wisconsin
Zip Code: 53703

A ft

(Stenafure ofAuthorized Official)

John Kretschman
(Title of Authorized Official)

SmithGroup, Inc.
(Name of Proposer)

November 17, 2020
(Date)
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Town of Beverly Shores — Lake Front Drive Engineering Services

FORM 1
CERTIFICATE OF QUALIFICATION

I, John Kretschman as owner, partner or designated contracting representative

for SmithGroup, Inc. , hereinafier referred to as

“Short-Listed Proposer” (“Proposer™) hereby certifies to all of the following conditions:

A. The Proposer has at least_one hundred sixty seven ( 167 ) years of experience in the
business of Architecture, Engineering, Landscape Architecture, Planning

and has previously completed projects of similar size and scope. Provide listing of projects
where performed work is equivalent to work proposed: (use reverse side if necessary)

Industry or
Location Public Agency Reference (Name and Phone)

B. The Proposer is currently performing the following work: (use reverse side ifnecessary)

Project Name and Description Location Owner
Illinois Beach State Park Shoreline Zion, lllinois Illinois Department of Natural
Protection Resources
Chicago Districtwide Lakefront Assessment Chicago, lllinois Chicago Park District
Euclid Waterfront Improvements Plan Euclid, Ohio City of Euclid, Ohio
Bay Village Cahoon Park & Shoreline Bay Village, Ohio City of Bay Village, Ohio
Brownstone Trail & Shoreline Protection Bayfield, Wisconsin Landmark Conservancy
Northwestern University Shoreline Evanston, lllinois Northwestern University
Sugar Island Stabilization & Habitat Trenton, Michigan Friends of the Detroit River
Enhancement

C. The Proposer has reviewed the RIFP Procurement Documents and has the requisite skills,
machinery and tools, and professional expertise to perform the work in a satisfactory and timely
manner,

D. The Proposer has discussed the imsurance requirements with its msurance provider and that
the Proposer will be able to comply with the requirements within the time frame specified.
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E. The Proposer has read and understands the provisions and requirements of the proposed
Contract and the general conditions, and is prepared to immediately enter into a contract for this
work if found to be the most qualified proposer through the RI'P process.

November 17, 2020 /’A/‘%)

Date Désignated @ontracting Official

Vice President

Title
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Town of Beverly Shores — Lake Front Drive Engineering Services

FORM J
NON-COLLUSION AFFIDAVIT

PROPOSER: SmithGroup, Inc.

The undersigned Proposer, being duly sworn on oath, says that the undersigned has not,
nor has any other member, representative or agent of the firm, company, corporation, or
partnership represented by the undersigned, entered into any combination, collusion, or
agreement with any person relative to the price to be proposed by anyone at such letting nor to
prevent any person from proposing nor to induce anyone to refrain from proposing or bidding,
and that this Proposal is made without reference to any other proposal and without any
agreement, understanding, or combination with any other person in reference to such proposing.

The undersigned further says that no person or persons, firms, or corporation has, have,
or will receive, directly or indirectly, any rebate, fee, gift, commission, or thing of value on
account of such agreement, or Proposal.

OATH AND AFFIRMATION

I HEREBY AFFIRM UNDER THE PENALTIES FOR PERJURY THAT THE FACTS
AND INFORMATION CONTAINED IN THE FOREGOING PROPOSAL ARE TRUE AND
CORRECT.

Dated: this]17__day__ November 2020.

PROPOSER: SmithGroup, Inc.

o T o

IKI)uIy Authorized Representative

John Kretschman, Vice President
Printed Name and Title
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: ACKNOWLEDGEMENT

STATE OF [A/Lm.uww-m—/
) SS:
COUNTY OF 3%)

Before me, a Notary Public, in and for sgid Cou y and Slate ersonally appeared the
above- named , who is thg V n (title) of

(o) w (company), who
acknowledged the execution of the foregoing affidavit, and who, having been duly sworn, stated
that the statements contained in the foregoing document are true and correct.

th
Subscribed and swom before me this/ 7 day oﬂ?t)ﬂm@lzozo.

My Commission Expires: /2 %l 7f ROZe2, Signature%.lm

Printed: Jerr, £ \%Ver‘.ﬁon

My County of Residence Is:
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Town of Beverly Shores - Lake Front Drive Engineering Services

FORM K
E-VERIFY CERTIFICATE

STATE OF M )

) SS:
COUNTY OF 927'1&-—“ )

ATFFIDAVIT

The undersigned, being duly swom upon his/her oath, does state as follows:

1. He/She has personal knowledge of the facts set forth in this Affidavit.

2. That the [ name of business ] \:57" M M does not knowingly

employ any unauthorized aliens, as such terms is defined by Indiana Code
§22-5-1.7-9.

o

This Affidavit is made for the purpose of complying with the requirements of Indiana Code
§22-5-1.7, et seq.

Further Affiant sayeth not. %4, é %é ;

John Kretschman Vice President

[ name and title ]

I affirm, under the penalties for perjury, that the foregoing representations are true to the

best of my knowledge and belief. % : g , ;

John Kretschman

[ name ]
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Subscribed and swom to before me, a Notary Public, in and for said County and State this/’f#iday of
/ E&thy\., 2020

My Commission Expires: i/ Signalur:)'e%w MM’LAW

My County of Residence Is: Printed: fr?r"r‘; é gﬁel/ cr5on

(SEAL)
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Town of Beverly Shores — Lake Front Drive Engineering Services

FORM L
CERTIFICATION REGARDING INVESTMENT ACTIVITIES IN IRAN

The undersigned certifies under penalties of perjury, pursuant 1o Ind. Code §5-22-16.5, et seq. that

the [ name of business] SmithGroup, Inc. is not engaged in investment

activities in Iran (as defined in Ind. Code § 5-22-16.5-8). The undersigned further acknowledges

that false certification may result in the consequences enumerated in Ind. Code § 5-22-16.5-14.

By: Company Official, Partner or Sole Proprietor

A f o

Als Puly Athorized Representative

John Kretschman, Vice President
Printed Name and Title

Date November17 2020
Subscribed and sworn to before me, a Notary Public, in and for said County and State thiW% day of
/7 BOPrace . 2020
My Commission Expires: 7R Si@anlre%%’w-%-_)
My County of Residence Is: Printed: _/CH+ v Z. \:—41\\91/61":50/?
(SEA\IJ).-)
1

*
3
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