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GREENBERG TRAURIG, LLP 
ATTORNEYS AT LAW 

SUITE 700 
2375 EAST CAMELBACK ROAD 

PHOENIX, ARIZONA 85016 
(602) 445-8000 

 

Nicole M. Goodwin, SBN 024593, goodwinn@gtlaw.com 
Attorneys for Defendants JPMorgan Chase Bank, NA,  
Samantha Nelson f/k/a Samantha Kumbaleck,  
Kristofer Nelson, and Vikram Dadlani 

IN THE SUPERIOR COURT OF THE STATE OF ARIZONA 

IN AND FOR THE COUNTY OF MARICOPA 

PETER S. DAVIS, as Receiver of 
DENSCO INVESTMENT 
CORPORATION, an Arizona corporation,  
 

Plaintiff, 
 
v. 
 
U.S. BANK, NA. a national banking 
organization; HILDA H. CHAVEZ and 
JOHN DOE CHAVEZ, a married couple; 
JP MORGAN CHASE BANK, N.A., a 
national banking organization; 
SAMANTHA NELSON f/k/a 
SAMANTHA KUMBALECK and 
KRISTOFER NELSON, a married couple, 
and VIKRAM DADLANI and JANE DOE 
DADLANI, a married couple, 
 

Defendants. 

NO.  CV2019-011499 
 
 
DEFENDANTS JPMORGAN CHASE 
BANK, N.A., SAMANTHA NELSON, 
KRISTOFER NELSON, & VIKRAM 
DADLANI’S MOTION TO DISMISS 
COUNT TWO OF PLAINTIFF’S 
COMPLAINT 
 
(Assigned to the Honorable Daniel Martin) 

 
(Oral Argument Requested) 

 

Defendants JPMorgan Chase Bank, N.A. (“Chase”), Samantha Nelson (“Ms. 

Nelson”), Kristofer Nelson, and Vikram Dadlani (“Mr. Dadlani”) (collectively, along 

with Chase, the “Chase Defendants”), pursuant to Arizona Rules of Civil Procedure 9(b) 

and 12(b)(6), hereby move the Court to dismiss Count Two of the Complaint filed by 

Plaintiff DenSco Investment Corporation (“DenSco”), through Peter S. Davis (the 

“Receiver”), asserting a single claim against Chase for aiding and abetting a purported 

underlying fraud.   

mailto:goodwinn@gtlaw.com
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MEMORANDUM OF POINTS AND AUTHORITIES 

DenSco, a lender, lost money in a multimillion dollar Ponzi scheme orchestrated 

by Scott Menaged (“Menaged”) starting more than eight years ago. Believing that it was 

loaning money to Menaged’s company, Arizona Home Foreclosures, LLC (“AZHF”), for 

the purchase of distressed real estate, DenSco alleges that Menaged, in typical Ponzi 

scheme fashion, used the DenSco loan funds to pay off prior loans and for personal 

expenses. Because DenSco admits that it knew of Menaged’s fraud scheme at least as 

early as January 2014—but continued doing business with him anyway—and that the 

subject transactions at Chase ceased in June 2015, this action is time-barred on its face. 

Arizona law requires an aiding and abetting fraud claim to be asserted within three years, 

and this action was not filed until August 16, 2019. DenSco has alleged no factual basis 

to apply any tolling doctrine. Accordingly, DenSco’s Complaint must be dismissed. 

Aside from the fact that this matter is time-barred, DenSco’s admitted knowledge 

of Menaged’s fraud before a single transaction was conducted at Chase—compounded 

by its decision to continue doing business with AZHF after learning of the fraud—bars 

DenSco and the Receiver from recovering money from Chase in this action. In DenSco’s 

action against Clark Hill PLC, DenSco admits that DenSco had full knowledge in January 

2014 that Menaged and AZHF misappropriated DenSco loan funds and never used them 

to buy real estate, as promised. That was three months before Menaged opened the AZHF 

account at Chase. In other words, DenSco admits that: (i) DenSco learned that loan funds 

it sent Menaged and AZHF to purchase properties were not ultimately used by Menaged 

to purchase properties, as Menaged had promised; and (ii) DenSco learned this well 

before it sent even more loan money to AZHF’s newly opened Chase account in April 

2014 (illogically hoping/believing AZHF would use it as promised this time).   

This knowledge defeats DenSco’s attempt to assert an aiding and abetting fraud 

claim against the Chase Defendants. It is well-settled that before a plaintiff can state a 

viable aiding and abetting fraud action, it must first demonstrate the existence of an 

underlying fraud claim. A critical component of a fraud claim is justifiable reliance. 
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Given DenSco’s binding admissions as to when it uncovered AZHF’s fraud and deceit, 

DenSco—as a matter of law—could not have justifiably relied on Menaged’s subsequent 

representations that are the subject of this Complaint. DenSco’s knowledge of Menaged’s 

dishonesty renders any claim of reliance by this experienced investor wholly unjustified. 

DenSco’s claim also fails for other straightforward reasons. DenSco’s allegations 

conflict with the settled principle that banks do not owe non-customers a duty to protect 

them from a bank customer’s deals or fraud. Banks are not liable for aiding and abetting 

fraud simply because they bank and service an entity that ultimately defrauds those it does 

business with. Rather, a bank must possess actual knowledge of the relevant fraud scheme 

and provide substantial assistance to the fraudster to carry out that fraud. Stripped of all 

its speculative contentions, the Complaint fails to allege that the Chase Defendants had 

actual knowledge of Menaged’s fraud or that the Chase Defendants had the 

“extraordinary” economic motivation required to plead substantial assistance. At most, 

DenSco’s allegations—and any reasonable inferences to be drawn therefrom—reflect 

only that Menaged lied to the Chase Defendants about his transactions and that the 

transactions he engaged in were allegedly unusual. Nowhere does the Complaint 

specifically allege that Ms. Nelson or Mr. Dadlani—neither of whom should have been 

made a party to this case—knew of Menaged’s fraudulent scheme to defraud and steal 

from DenSco. Similarly absent from the Complaint is a single allegation suggesting that 

the Chase Defendants had an extraordinary economic motivation to assist with the fraud, 

without which DenSco cannot plead the required element of substantial assistance. 

To be sure, this is an unfortunate episode. But Chase, which merely served as 

AZHF’s bank for a short period of time, is not at fault. Nor can Chase be subjected to a 

claim based on allegations that Chase “should have known” that Menaged was conducting 

a fraud. It is well-established that “should have known” is not tantamount to actual 

knowledge for purposes of pleading an aiding and abetting claim. Moreover, DenSco, the 

entity with actual knowledge that AZHF was defrauding it before even a single 

transaction occurred at Chase, should not now be permitted to look to recover losses from 
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an entity that allegedly should have known of the fraud. That Menaged/AZHF performed 

bank transactions at Chase or that Chase may be thought of by the Receiver as another 

deep pocket for a potential DenSco recovery does not morph Chase into a blameworthy 

party with liability for investor losses. DenSco opted to deal with Menaged and AZHF in 

the first instance and continued to do so even after DenSco discovered their fraud. The 

Chase Defendants—who neither knew of nor substantially assisted Menaged in his 

fraud—are not liable for DenSco’s ensuing losses. 

FACTS ALLEGED BY DENSCO1 

I. The DenSco/Menaged Business Relationship and Alleged Fraud 

DenSco alleges that it began doing business with Menaged approximately eight 

years ago. (Compl., ¶ 81.) DenSco made short-term “hard money loans” for the purchase 

of foreclosed homes sold at trustee’s sales. DenSco charged its borrowers 15–18% interest 

for the loans, which were to be secured by a deed of trust recorded against the purchased 

property. (Id. ¶ 1.) Menaged held himself out to be a purchaser of foreclosed homes and 

went to DenSco to borrow money to purchase properties. (Id. ¶ 17–18.) 

Menaged allegedly defrauded DenSco by using the funds DenSco loaned to AZHF 

for his own personal use, instead of for purchasing foreclosed homes. (Id. ¶ 19.) In 

Densco’s complaint against Clark Hill PLC (DenSco’s law firm), DenSco admitted that 

it was aware that Menaged was defrauding DenSco by no later than January 2014—three 

months before AZHF began banking with Chase. DenSco expressly admits that it became 

aware that Menaged “had fraudulently obtained from DenSco as many as 125 loans that 

were not secured by a first-position deed of trust.” (Peter S. Davis, as Receiver for DenSco 

Inv. Corp. v. Clark Hill PLC, Case No. 2017-013832, Dkt. No. 1, attached hereto as 

Exhibit 1, at ¶¶ 3, 54.)2 
                                                 
1 The Chase Defendants treat DenSco’s allegations against the Chase Defendant as true 
only for purposes of this Motion. See Cullen v. Auto-Owners Ins. Co., 218 Ariz. 417, 419 
¶ 7, 189 P.3d 344, 346 (2008) (en banc). 
2 “[T]he Court can take judicial notice of [the] court file in [another] case without 
converting the Motion to Dismiss to a motion for summary judgment.” Calhoun v. 
Waesche, No. CV 2013-016208, 2014 Ariz. Super. LEXIS 914, at *1 (Super. Sep. 10, 
2014); see also Bailey v. Hermanson, No. C2012-2259, 2012 Ariz. Super. LEXIS 1517, 



 

5 
48663294 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

 

 

LA
W

 O
FF

IC
ES

 

G
R

EE
N

B
ER

G
 T

R
A

U
R

IG
 

23
75

 E
A

ST
 C

A
M

EL
B

A
CK

 R
O

A
D

, S
U

IT
E 

70
0 

PH
O

EN
IX

, A
R

IZ
O

N
A

  8
50

16
 

(6
02

) 
44

5-
80

00
 

DenSco alleges that to perpetrate fraud on DenSco, Menaged would misrepresent 

in emails to DenSco that he won property bids at a trustee’s sale and that his company, 

AZHF, needed financing to purchase the properties, which he identified by address. 

Menaged would request DenSco to loan him a specific amount to purchase the homes. 

(Compl., ¶¶ 21–22.) But DenSco alleges that Menaged did not purchase the properties, 

and instead used the DenSco loan proceeds for his personal benefit. (Id. ¶¶ 25, 30.) In 

October 2017, Menaged pleaded guilty to bank fraud, identity theft, and money 

laundering charges and was sentenced to seventeen years in prison. (Id. ¶¶ 34–35.) 

II. The Allegations Relating to Chase  

Although DenSco alleges that Menaged’s fraud began in December 2012, it was 

not until April 2014 that Menaged opened an account for AZHF at Chase. (Id. ¶ 87.) 

DenSco alleges that the Chase Defendants aided and abetted Menaged in defrauding 

DenSco based on Menaged’s representations—made from April 2014 through June 

2015—that AZHF would use the DenSco loan funds to buy properties. But DenSco 

concedes in its parallel complaint against Clark Hill that it knew of AZHF’s fraud by no 

later than January 6, 2014. (See Ex. 1, at ¶¶ 3, 54.) 

DenSco alleges that Chase branch employees Ms. Nelson and Mr. Dadlani were 

Menaged’s main contacts at the Chase branch in Scottsdale where Menaged banked. 

(Compl., ¶¶ 89–90.) DenSco alleges that it would wire loan money to Menaged’s AZHF 

account at Chase so that AZHF could purchase foreclosed homes. DenSco contends that 

the Chase Defendants knew that nearly all the funds in the AZHF account consisted of 

DenSco loan proceeds because of the incoming wire details. (Id. ¶¶ 97–98.)  

With respect to the banking transactions occurring at Chase between April 2014 
                                                 
at *22–23 (Super. Nov. 7, 2012) (“In considering the sufficiency of the complaint, the 
court may take judicial notice of its own and other records, including for actions involving 
similar parties and issues and of pleadings therein. Therefore, the Court may take judicial 
notice of Plaintiffs prior legal proceeding, pleadings, rulings, and judgments when 
considering this motion to dismiss”) (citing Regan v. First Nat’l Bank, 55 Ariz. 320, 327, 
101 P.2d 214, 217 (1940) (noting that the Arizona Supreme Court has held “that courts 
take judicial notice of other actions involving similar parties and issues and of the 
pleadings therein, and that in passing upon the pleadings in one action they may and 
should consider the record in the other”)). 
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and June 2015, (id. ¶ 133), DenSco alleges that after DenSco wired funds, Menaged 

would email Ms. Nelson and Mr. Dadlani and request them to issue cashier’s checks from 

his AZHF account. DenSco alleges that Menaged directed the checks to be made payable 

to trustees in Arizona and in the amounts of the purported purchase prices, less $10,000 

that Menaged was required to deposit as a winning bidder. (Id. ¶¶ 98–99.) Menaged 

allegedly instructed Ms. Nelson and Mr. Dadlani to include on each cashier’s check’s 

memo line the words “DenSco Payment [and address of property]” or “DenSco [and 

address of property],” stamp the back of the check with “Not Used For Intended 

Purposes,” and prepare a withdrawal slip and corresponding deposit slip for the same 

amount of the checks so that Menaged could redeposit the items after he photographed 

them. (Id. ¶¶ 100–01, 103–04.) DenSco alleges that Ms. Nelson or Mr. Dadlani would 

prepare this packet before Menaged arrived at the branch. (Id. ¶¶ 105, 107.)  

Notably, there are no allegations that the Chase Defendants were aware of or privy 

to the contractual agreements and communications between Menaged and DenSco 

regarding their business relationship. In fact, there is no allegation that the Chase 

Defendants were aware of the nature of any relationship between DenSco and 

Menaged/AZHF, let alone the specific terms of any arrangement between DenSco and 

AZHF. 

DenSco acknowledges and does not dispute that Menaged misrepresented 

information to the Chase Defendants when Menaged directed transactions. (Id. ¶¶ 110–

11.) DenSco alleges that upon receiving the completed cashier’s checks, Menaged would 

take photos of them and electronically send them to DenSco to make DenSco believe he 

was using the loan proceeds to purchase properties. (Id.) DenSco alleges that after 

Menaged sent the photo to DenSco, he would redeposit the cashier’s checks back into 

Menaged’s AZHF account, whereupon Menaged would proceed to use the funds in 

different ways, including, from time to time, withdrawing redeposited funds in cash or 

transferring the funds to his other Chase accounts. (Id. ¶¶ 115, 117, 136.) 

DenSco then alleges in conclusory fashion that, given Menaged’s banking habits, 
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the Chase Defendants knew that Menaged was defrauding DenSco and substantially 

assisted Menaged. (See generally id. ¶¶ 118–36, 137–66.) Absent, however, from the 

Complaint is any factual allegation that the Chase Defendants had express knowledge 

that Menaged or AZHF was dishonest or that the Chase Defendants knew that Menaged’s 

redeposited funds were not being used for the eventual purchase of properties or other 

proper reasons during the time that AZHF conducted the cashier’s check transactions 

between April 2014 and June 2015.3 DenSco effectively makes only “should have 

known” type allegations, and nowhere alleges actual knowledge of Menaged/AZHF’s 

fraud on DenSco.  

In addition, the only “financial motive” that DenSco alleges the Chase Defendants 

to have possessed was that Menaged moved “millions of dollars through his accounts.” 

(Id. ¶ 162.) Nowhere does DenSco allege that the Chase Defendants had any sort of 

economic motivation to assist Menaged in his fraud, let alone an extraordinary reason to 

do so. 

LEGAL STANDARD 

The affirmative defense of statute of limitations is properly raised in a motion to 

dismiss where it appears from the face of the complaint that the claim is barred. Dicenso 

v. Bryant Air Conditioning Co., 131 Ariz. 605, 606, 643 P.2d 701, 703 (1982). In such 

case, “the burden is on the plaintiff to establish that the statute has been tolled.” Bailey v. 

Superior Ct. In and For Pima Cnty., 143 Ariz. 494, 498, 694 P.2d 324, 328 (App. 1985); 

see also Salcido v. JPMorgan Chase Bank NA, No. CV-14-02560-PHX-DHG, 2015 WL 

1242799, at *5 (D. Ariz. Mar. 18, 2015) (construing Arizona law to require that 

“[p]laintiffs bear the burden of establishing that a limitations period should be equitably 

tolled”). 

A complaint is also properly dismissed when it fails to allege the elements of a 

claim. In determining if a complaint states a claim, mere conclusory statements are never 

                                                 
3 This is in stark contrast to DenSco’s admitted knowledge of AZHF’s fraud in January 
2014. 
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sufficient. Cullen, 218 Ariz. at 419 ¶ 6, 189 P.3d at 346. Moreover, while courts will 

assume the truth of well-pled factual allegations and indulge all reasonable inferences 

from those facts, Arizona courts “‘do not accept as true allegations consisting of 

conclusions of law, inferences or deductions that are not necessarily implied by well-pled 

facts, unreasonable inferences or unsupported conclusions from such facts, or legal 

conclusions alleged as facts.’” Sw. Non-Profit Hous. Corp. v. Nowak, 234 Ariz. 387, 391 

¶ 10, 322 P.3d 204, 208 (App. 2014) (quoting Jeter v. Mayo Clinic Ariz., 211 Ariz. 386, 

389 ¶ 4, 121 P.3d 1256, 1259 (App. 2005)). Plaintiffs can also plead themselves out of 

court when “‘the pleadings establish facts compelling a decision one way[.]’” Solar Utils. 

Network v. Navopache Elec. Coop., Inc., No. CV-12-08095-PCT-PGR, 2013 WL 

5434578, at *2 (D. Ariz. Sep. 27, 2013) (quoting Weisbuch v. Cty. of L.A., 119 F.3d 778, 

783 n.1 (9th Cir. 1997)). 

Finally, for claims alleging fraud, it is not enough to satisfy mere notice pleading 

standards. Rather, each of the elements of aiding and abetting must meet the heightened 

pleading standard of Ariz. R. Civ. P. 9(b). See Van Weelden v. Hillcrest Bank, No. 2:10-

CV-01833, 2011 WL 772522, at *6 (D. Ariz. Feb. 28, 2011) (“Plaintiffs’ claim that 

Defendant aided and abetted [] fraudulent misrepresentation introduces the heightened 

pleading standard of Rule 9(b)”).4 

ARGUMENT 

I. DenSco’s Complaint Is Time-Barred on Its Face. 

DenSco’s Complaint is time-barred because it was filed more than four years after 

the statute of limitations expired. In Arizona, the statute of limitations for a claim of aiding 

and abetting fraud is three years, which is the same period applicable to a fraud claim. 

Serrano v. Serrano, No. 1 CA-CV 10-0649, 2012 WL 75639, at *3 (App. Jan. 10, 2012) 

(citing Ariz. Rev. Stat. § 12-543(3)); see also Montano v. Browning, 202 Ariz. 544, 546 

                                                 
4 Federal cases applying the Federal Rules of Civil Procedure are entitled to “great 
weight,” “[b]ecause Arizona has substantially adopted the Federal Rules of Civil 
Procedure.” Anserv Ins. Serv., Inc. v. Albrecht, 192 Ariz. 48, 49 ¶ 5, 960 P.2d 1159, 1160 
(Ariz. 1998) (en banc). 

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002390498&pubNum=0000156&originatingDoc=I761bc9a598d711e381b8b0e9e015e69e&refType=RP&fi=co_pp_sp_156_546&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_156_546
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998133557&pubNum=0000156&originatingDoc=Ia9e9f8b0d68e11e3b916aedc08187a80&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998133557&pubNum=0000661&originatingDoc=Ia9e9f8b0d68e11e3b916aedc08187a80&refType=RP&fi=co_pp_sp_661_1160&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_661_1160
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998133557&pubNum=0000661&originatingDoc=Ia9e9f8b0d68e11e3b916aedc08187a80&refType=RP&fi=co_pp_sp_661_1160&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_661_1160
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¶ 4, 48 P.3d 494, 496 (App. 2002) (“claims that are clearly brought outside the relevant 

limitations period are conclusively barred”); Seven Arts Filmed Enter. Ltd. v. Content 

Media Corp. PLC, 733 F.3d 1251, 1254 (9th Cir. 2013) (“A statute-of-limitations defense, 

if apparent from the face of the complaint, may properly be raised in a motion to dismiss”) 

(internal citation and quotations omitted). 

Here, DenSco admits that Menaged engaged in cashier’s check transactions at 

Chase “from April of 2014 through June 2015.” (Compl., ¶¶ 133, 161.) Accepting these 

allegations as true, DenSco has pled itself out of court, having filed this Complaint on 

August 16, 2019. Because DenSco filed the Complaint more than three years after the last 

transaction was alleged to have occurred with Chase in June 2015, DenSco’s Complaint 

is time-barred. See Cornelis v. B & J Smith Assocs. LLC, No. CV-13-00645-PHX-BSB, 

2014 WL 1828891, at *5 (D. Ariz. May 8, 2014) (dismissing fraud-based claims as 

untimely because they were brought “well after the expiration of the three-year statute of 

limitations” based on the face of the complaint); see also Shupe v. Cricket Commc’ns, 

Inc., No. CV 13-1052-TUC-JAS(EJM), 2014 WL 6983245, at *7 (D. Ariz. Dec. 10, 2014) 

(dismissing fraud claim where it was untimely based on the face of the complaint). 
II. DenSco’s Complaint Is Fundamentally Flawed Because It Fails to 

Plausibly Allege Any of the Elements of an Aiding and Abetting Claim. 

To state a claim for aiding and abetting, DenSco must plead three elements: 

(a) Menaged committed a tort that caused injury to DenSco; (b) the Chase Defendants 

knew Menaged’s conduct constituted a tort; and (c) the Chase Defendants substantially 

assisted Menaged in the achievement of the tort. Stern v. Charles Schwab & Co., Inc., 

No. CV-09-1229-PHX-DGC, 2010 WL 1250732, at *8 (D. Ariz. Mar. 24, 2010) (“Stern 

II”) (citing Wells Fargo Bank v. Ariz. Laborers, Teamsters, & Cement Masons Local No. 

395 Pension Tr. Fund, 201 Ariz. 474, 485 ¶ 34, 38 P.3d 12, 23 (2002)). Here, DenSco 

does not and cannot plausibly allege any of these elements. Among other things: 

(a) DenSco has judicially admitted that there is no actionable underlying fraud claim to 

support the aiding and abetting claim against the Chase Defendants; (b) DenSco does not 

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002390498&pubNum=0000156&originatingDoc=I761bc9a598d711e381b8b0e9e015e69e&refType=RP&fi=co_pp_sp_156_546&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_156_546
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2031910488&pubNum=0000506&originatingDoc=I761bc9a598d711e381b8b0e9e015e69e&refType=RP&fi=co_pp_sp_506_1254&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_506_1254
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2031910488&pubNum=0000506&originatingDoc=I761bc9a598d711e381b8b0e9e015e69e&refType=RP&fi=co_pp_sp_506_1254&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_506_1254
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adequately allege that the Chase Defendants knew of Menaged/AZHF’s alleged fraud; 

and (c) DenSco fails to allege the substantial assistance prerequisite that the Chase 

Defendants had an extraordinary economic motivation to assist Menaged in the 

commission of his alleged fraud. Each of these failures independently warrants dismissal 

of Count Two. 
a. DenSco Has Judicially Admitted that There Is No Actionable 

Underlying Tort Supporting the Aiding and Abetting Claim,   

An aiding and abetting claim requires the commission of an underlying tort. Ariz. 

Laborers, 201 Ariz. at 485 ¶ 34, 38 P.3d at 23. Here, that underlying tort is fraud, an 

“essential element” of which “is actual, justifiable reliance on the alleged 

misrepresentation.” In re Gorilla Cos., LLC, 454 B.R. 115, 118 (Bankr. D. Ariz. 2011) 

(citing Kuehn v. Stanley, 208 Ariz. 124, 91 P.3d 346, 350 (Ariz. 2004)). As a matter of 

law, a party cannot reasonably or justifiably rely on a representation it knows, or has 

reason to know, to be false. See In re Kirsh, 973 F.2d 1454, 1458–60 (9th Cir. 1992) 

(holding that sophisticated creditor had not justifiably relied on the debtor’s 

representations because there was no excuse for relying on the debtor rather than 

obtaining a title report); see also W. Prosser, Law of Torts § 108, p. 718 (4th ed. 1971) 

(“where [] the facts should be apparent to one of [the victim’s] knowledge and intelligence 

from a cursory glance, or he has discovered something which should serve as a warning 

that he is being deceived[,] he is required to make an investigation of his own”). 

DenSco’s own pleadings confirm that DenSco cannot state a primary fraud claim 

against Menaged relating to the alleged cashier’s check scheme Menaged perpetrated 

while banking at Chase from April 2014 through June 2015. DenSco expressly admitted 

in its complaint against Clark Hill that in January 2014—three months before Menaged 

allegedly began banking with Chase—DenSco was aware that Menaged and AZHF had 

fraudulently obtained from DenSco as many as 125 loans and didn’t use them to buy 

properties as promised (i.e., the properties were not secured by a first-position deed of 

trust.) (See Ex. 1, ¶ 3.) DenSco further admitted that—despite knowing of Menaged’s 

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002076564&pubNum=0004645&originatingDoc=I322a6de4807311dfbe8a8e1700ec828b&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002076564&pubNum=0004645&originatingDoc=I322a6de4807311dfbe8a8e1700ec828b&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2004551127&pubNum=0004645&originatingDoc=Ic4526d304e3e11e0a982f2e73586a872&refType=RP&fi=co_pp_sp_4645_350&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_4645_350
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992152674&pubNum=350&originatingDoc=Iec6f4f4fc13811ddb6a3a099756c05b7&refType=RP&fi=co_pp_sp_350_1458&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink)#co_pp_sp_350_1458
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fraud—DenSco made “2,712 new loans to Menaged” in 2014 and 2015 (the period in 

which Menaged allegedly banked with Chase). (Id. ¶ 8.) DenSco, therefore, concedes that 

it had express knowledge that Menaged and AZHF squandered DenSco’s loan funds 

through fraud before AZHF opened a single account at Chase. But DenSco chose to 

continue doing business with Menaged/AZHF, well aware that Menaged/AZHF had 

already deceived and stolen from DenSco, and unjustifiably relied on Menaged’s alleged 

representations that—this time around—AZHF would really use the DenSco loan funds 

to buy properties.   

These binding admissions preclude DenSco from plausibly pleading justified 

reliance and an actionable underlying fraud claim, which are necessary for DenSco to 

plead a secondary aiding and abetting fraud claim against the Chase Defendants. Based 

on DenSco’s knowledge of AZHF’s fraud and DenSco’s decision to continue doing 

business with a man and a company it knew to be engaged in fraud (but unbeknownst to 

others, including the Chase Defendants), DenSco is precluded from attempting to spin a 

different version of what occurred in this Complaint. Armed with this knowledge, DenSco 

cannot claim “justifiable reliance” on Menaged’s alleged post-January 2014 

misrepresentations as a matter of law. 

It has long been the law in Arizona “that a party is not entitled to a verdict [on a 

fraud] if by an ordinary degree of caution the party complaining could have ascertained 

the falsity of the representations complained of.” Stanley Fruit Co. v. Ellery, 42 Ariz. 74, 

78, 22 P.2d 672, 674 (Ariz. 1933). Here, DenSco’s own binding judicial admissions 

confirm that DenSco failed to exercise even an ordinary degree of caution when it 

continued doing business with Menaged and AZHF. Given DenSco’s business acumen 

and the relationship between DenSco and Menaged/AZHF, DenSco could not, as a matter 

of law, justifiably rely on the representations allegedly made. See AGA Shareholders, 

LLC v. CSK Auto, Inc., 589 F. Supp. 2d 1175, 1191–92  (D. Ariz. 2008) 

(“aiding and abetting [is a] derivative tort[ ] for which a plaintiff may recover only if it 

has adequately pled an independent primary tort”). As a matter of Arizona law, DenSco 

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2017510105&pubNum=0004637&originatingDoc=I322a6de4807311dfbe8a8e1700ec828b&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2017510105&pubNum=0004637&originatingDoc=I322a6de4807311dfbe8a8e1700ec828b&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
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not only “had reason to know,” but indeed fulsomely admits that it knew that AZHF was 

engaged in fraud.   

This flaw in DenSco’s pleading is unfixable, facially demonstrating that DenSco 

has no actionable aiding and abetting claim against the Chase Defendants as a matter of 

law. Therefore, Count Two should be dismissed with prejudice.  
b. DenSco Also Fails to Plausibly Allege that Chase Knew of Menaged’s 

Alleged Fraud. 

In addition to being time-barred on its face and unviable due to the absence of an 

underlying tort, DenSco’s Complaint fails to plead the other necessary elements of an 

aiding and abetting claim. “The Arizona Supreme Court has stated that ‘aiding and 

abetting liability is based on proof of scienter[;] the defendant must know that the conduct 

they are aiding and abetting is a tort.’” Stern II, 2010 WL 1250732, at *8 (quoting Ariz. 

Laborers, 201 Ariz. at 485 ¶ 33, 38 P.3d at 23). “[M]ere knowledge of suspicious activity 

is not enough. The defendant must be aware of the fraud.” Id. at *8 (internal citations and 

quotation marks omitted). “[S]pecifically,” the defendants must have been “aware that 

[the fraudster] did or would in fact” perpetrate the specific fraud. Dawson v. Withycombe, 

216 Ariz. 84, 103 ¶ 52, 163 P.3d 1034, 1053 (App. 2007).5 

Nineteen paragraphs of the Complaint purportedly allege that the Chase 

Defendants had knowledge of Menaged’s fraud on DenSco. (See Compl., ¶¶ 118–36.) 

But none of DenSco’s assertions plausibly allege actual knowledge as required under the 

Arizona Laborers standard. Rather, the most that DenSco’s allegations suggest is that the 

Chase Defendants observed Menaged carryout certain banking transactions in a different 

or unusual way, not that Menaged was involved in a Ponzi scheme predating Chase. 

                                                 
5 The actual knowledge requirement is of critical importance. The bad actors in Ponzi 
schemes are the Ponzi principals themselves who bilk investors out of their funds, not 
banks. That a bank was utilized by a Ponzi schemer should not subject that bank to fraud 
liability where the bank was not in on the fraud itself. Indeed, banks have long been 
shielded from liability where a party suffers a loss at the hands of a bank customer. If the 
“actual knowledge” requirement gets watered down, courts risk putting banks in the 
costly, pervasive, and untenable position of defending themselves in civil actions 
predicated on customer misconduct, even where the banks have engaged in no misconduct 
whatsoever. 
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Allegations that a defendant “should have known” of the alleged fraud are not 

enough. See Minotto v. Van Cott, No. 1 CA-CV 15-0159, 2016 WL 3030129, at *4 (App. 

May 26, 2016) (dismissing aiding and abetting claim where allegations that defendant 

“should have known” did not plead “a level of knowledge sufficient to satisfy the 

elements of aiding and abetting tortious conduct”); see also Neilson v. Union Bank of 

Cal., N.A., 290 F. Supp. 2d 1101, 1119–20 (C.D. Cal. 2003) (allegation that defendant 

bank “should have known” of fraud does not satisfy actual knowledge requirement of 

aiding abetting claim).6 Here, at most, DenSco’s allegations suggest that the Chase 

Defendants “should have known” that Menaged/AZHF were duping DenSco because 

Menaged redeposited cashier’s checks into the AZHF account. But DenSco’s allegations 

do not “suggest[] in any way that [Chase] had knowledge of [Menaged’s] intent or even 

propensity to act in bad faith toward [DenSco].” Federico v. Maric, 224 Ariz. 34, 37 ¶ 

11, 226 P.3d 403, 406 (App. 2010).  DenSco cannot make out a proper actual knowledge 

allegation or aiding and abetting claim by pointing to what the Chase Defendants 

purportedly should have known.    

Similarly, it is well settled that a bank’s observance of alleged “red flags” is not 

sufficient to plead actual knowledge of the specific fraud allegedly at issue. Recognizing 

this point, Arizona courts hold that even in cases where alleged abettors are aware of a 

fraudster’s “dishonest character, [] poor judgment, and risky business practices”—none 

of which is alleged here— that does not amount to actual knowledge of their particular 

fraud, such that aiding and abetting liability does not exist. Dawson, 216 Ariz. at 103 ¶ 

52, 163 P.3d at 1053. Indeed, “good reason to be suspicious” and facts that “raise[] ‘red 

flags’ that should have prompted greater inquiry” are insufficient to “satisfy the 

knowledge requirement of Arizona’s aiding and abetting law.” Stern II, 2010 WL 

1250732, at *10.  
                                                 
6 In addition, the Arizona District Court has already rejected the contention that banks 
must “approve, supervise and control [the fraudster’s] account,” because “[u]nder 
Arizona case law, the relationship between a bank and an ordinary customer is no more 
than that of debtor and creditor” and “does not give rise to a fiduciary duty.” Stern II, 
2010 WL 1250732, at *2 (internal quotation marks omitted). 
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Simply put, DenSco cannot satisfy its burden to plead actual knowledge by 

alleging that Chase missed or ignored supposed “red flags” or should have known 

Menaged was involved in fraud. Here, even DenSco’s allegation that the Chase 

Defendants knew Menaged was redepositing and redistributing funds that DenSco 

provided to him does not demonstrate actual knowledge of an alleged fraud on DenSco. 

Pointedly, the Complaint fails to allege that the Chase Defendants knew that Menaged’s 

redeposited funds were not going to be directed to the purchase of properties Menaged 

identified on the cashier’s checks, or that the redeposited funds would be used for some 

improper business purpose inconsistent with Menaged’s representations to DenSco (none 

of which the Chase Defendants had knowledge of). And despite the conspicuous absence 

of any allegation that the Chase Defendants knew Menaged to be deceitful or duplicitous, 

the Complaint concedes that Menaged made misrepresentations to the Chase Defendants. 

These allegations flatly contradict DenSco’s conclusory claim that the Chase Defendants 

possessed actual knowledge of Menaged’s Ponzi scheme and demonstrate how improper 

it is for the Receiver to include two misled branch bank employees, Ms. Nelson and Mr. 

Dadlani, as parties to this suit.7 Arizona courts are clear: even “a reasonable inference 

that [the Chase Defendants] knew of unusual, unprecedented, and unexplained levels of 

activity in [Menaged’s] account” is insufficient to establish knowledge of the underlying 

fraud. Stern II, 2010 WL 1250732, at *10. 

That the Receiver has alleged so little in the way of actual and express knowledge 

on the part of the Chase Defendants after the many years that the Receiver has been in 

place solidifies that this element can never be pled; this failure should result in Count 

Two’s dismissal with prejudice.  

c. DenSco Has Not Alleged Substantial Assistance. 

For similar reasons, DenSco has not and cannot plead substantial assistance. To 
                                                 
7 To be sure, with the benefit of hindsight, it is now public knowledge that Menaged did 
not purchase the properties with the redeposited checks. But even during the commission 
of Menaged’s fraud, and as DenSco concedes, “[f]rom time to time, Menaged used a 
cashier’s check for its intended purpose to purchase one of the Identified Properties at a 
trustee’s sale.” (Compl., ¶ 127.) 
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establish the third element of a claim for aiding and abetting, DenSco must plausibly 

allege that Chase substantially assisted Menaged in the commission of his fraud. See Stern 

v. Charles Schwab & Co., Inc., No. CV-09-1229-PHX-DGC, 2009 WL 3352408, at *7 

(D. Ariz. Oct. 16, 2009) (“Stern I”). “Proof of substantial assistance requires a showing 

that [the defendant’s] conduct was ‘a substantial factor in causing the [plaintiff’s] harm.’” 

Id. at * 8 (quoting In re Am. Cont’l Corp., 794 F. Supp. 1424, 1434–35 (D. Ariz. 1992)). 

“Processing day-to-day transactions does not constitute substantial assistance unless the 

bank has an ‘extraordinary economic motivation to aid in the fraud.’” Stern I, 2009 WL 

3352408, at *8 (quoting Ariz. Laborers, 201 Ariz. at 489 ¶ 48, 38 P.3d at 27) (emphasis 

added). Arizona courts have made clear that a plaintiff must allege more than the 

existence of “ordinary account fees and credit interest.” Stern I, 2009 WL 3352408, at *8 

(citing Ariz. Laborers, 38 P.3d at 27). 

DenSco fails to allege the existence of anything beyond the typical depositor-bank 

relationship in connection with the AZHF accounts at Chase. Indeed, all that DenSco 

musters on this point is the vague and conclusory assertion that the Chase Defendants had 

a “financial motive” to assist Menaged because he moved “millions of dollars through his 

accounts” at Chase. (Compl., ¶ 162). This nonsensical allegation is plainly insufficient to 

establish the “extraordinary motivation” required under Arizona law. As the Arizona 

District Court explained in Stern I when rejecting such improper and inadequate pleading: 

allowing a customer “to open and continue maintaining” an account, “permitting 

transactions in the millions of dollars, and accepting deposits and transferring money” are 

simply not enough to plead substantial assistance. Stern I, 2009 WL 3352408, at *8–9 

(dismissing claim for aiding and abetting because banking services “were not provided in 

a setting of extraordinary economic motivation”); see also Neilson, 290 F. Supp. 2d at 

1122 (“ordinary fees, even fees calculated on the basis of the amount of assets held in an 

account, do not satisfy the ‘personal gain or financial advantage’ requirement”). Thus, 

Count Two should be dismissed with prejudice. 
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CONCLUSION 

For the foregoing reasons, Count Two’s sole claim asserted against Chase should 

be dismissed with prejudice and Chase should be dismissed as a party from this action. 

RESPECTFULLY SUBMITTED this 5th day of February, 2020. 

GREENBERG TRAURIG, LLP 

 
By:  /s/ Nicole M. Goodwin  

Nicole M. Goodwin 
Attorneys for Defendants JPMorgan Chase Bank, 
NA, Samantha Nelson f/k/a Samantha Kumbaleck, 
Kristofer Nelson, and Vikram Dadlani 
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