Ratepayer Gathering Notes
Wednesday, March 6, 2019

The B.S. Library

In attendance: Tom Beltran, Jim Engelke, Ralph Batie, Lee Scharf, Ray Shindler
These notes consist of reflections on the gathering and, most probably, an incomplete
recollection of the issues discussed, some matters that occurred to me after the gathering, but all
with a focus on our ultimate goals: First: Ratepayer statements, to be submitted to the GSA
during the Review Period, concerning our view as to how the GSP should incorporate our
particular concerns Second: Our ongoing efforts to ensure the implementation of these
four objectives once the GSP process begins.
Following are our four main concerns, beliefs, objectives:






We believe that BWD/Ratepayers should be allocated an initial minimum of 1700 AFY
We believe that the 20-year implementation period set out under SGMA should be
significantly shortened
We believe that water quality is an essential concern, it should be addressed immediately,
and if/when water quality issues are determined, the parties responsible are held to
account for any remediation that might be necessary
We believe that the GDEs (Groundwater Dependent Ecosystems) must be considered in
the overall water allocation calculus

Future scheduled meetings:
Thursday, March 14

5-6:00 pm

Wednesday, March 20 5-6:00 pm

The American Legion

Shortening implementation period

The Library

Water quality concerns

Wednesday, March 27 4:30 - 5:30 pm Rams Hill Restaurant
Wednesday, April 3

5-6:00 pm

The Library

Wednesday, April 10

5-6:00 pm

The Library

Wednesday, April 17

5-6:00 pm

The Library

Wednesday, April 24

5-6:00 pm

The Library

Provisions made to protect GDEs

There was no need to introduce SGMA or the GSP as all present had a pretty good idea of the process,
general information, history and goals.
We talked a little about the upcoming months as we move towards GSP approval. The GSP will be
available on March 15, on the BWD website - http://www.bvgsp.org/ - and in hard copy form at the B.S.
Library. Following will be a 60-day public review period during which time the public is encouraged to
comment in written form to the GSA. There will be a series of meetings, but their timing is unclear to me
– I will be speaking with Geoff Poole soon and will have that information during our next gathering on
March 14 at the American Legion.
During my upcoming conversation with Geoff Poole I will also be trying to figure out how/in what form
the AC will continue functioning. Just found out at the Annual Ratepayer Meeting that when the AC was

created, it was also slated to conclude its functions once the GSP is approved, which should come in midMay. Hope to have more info for you for our next meeting.
Tom Beltran brought up the concept that if allocating 1700 AFY to BWD/ratepayers is shown to be more
beneficial to the environment over other uses, such as ag or recreation, it would take priority. (Not sure
I'm expressing this as clearly as I should, but you get the idea.)
Lee Scharf again brought up the idea of communicating with the folks in ag so as to try to establish some
sort of dialog. In the sense that this process is not, or should not be an adversarial one, I think we can
agree. The issue, of course, is that the discussion has been polarized for many years. Practically, any
polarization is unnecessary: SGMA, under the GSP, has set out what the water reduction must amount to
for the B.S. Basin. It's the allocation of the reductions that is problematical, and on what basis these
decisions are to be made.
Also, I've attached a letter sent by an attorney – Tom Bunn – to the AC on October 24, 2017 in response
to an Agenda Paper issued by ag, which concludes by stating that "a reasonable approach would be to
allocate the Water District its historical use, and allocate the remainder of the safe yield to
overlying users, without any compensation to those users. This approach would be consistent
with SGMA and California water rights law."
It's three pages long and outlines the thorny matter of prescriptive and appropriative rights, which is at
the heart of this issue.
Gretchen G., during a previous meeting, raised the matter of writing letters to our government
representatives. We'll get together at some point to work on a letter-writing campaign.
Our District 5 Supervisor is Jim Desmond: mailto:Jim.Desmond@sdcounty.ca.gov
And his website is: http://www.supervisorjimdesmond.com/
Phone: 619-531-5555
Senator Kamala Harris
https://www.harris.senate.gov/contact
Phone: 202-224-3553
Senator Dianne Feinstein
https://www.feinstein.senate.gov/public/index.cfm/e-mail-me
Phone: 202-224-3841
Brian Jones 38th Senate District
https://www.linkedin.com/in/brian-jones-bb3365b
Randy Voepel, 71st Assembly District
https://ad71.asmrc.org/
Duncan Hunter, 50th Congressional District
https://hunter.house.gov/
Hugh also raised an interesting and compelling idea to add to our narrative in support of the 1700AFY.
We have so far argued that an important factor in the way we have handled our water usage is the fact
that we have for a number of years now sought ways to be better stewards of our water by finding ways
to reduce our personal use. Our intention is to continue to do so. We are now using 1700AFY, we can

probably use less over time as we continue to find ways to do so. This will be part of our narrative: it
reflects our beliefs and our practices as well.
Please go to the BWD website (http://www.bvgsp.org/), click on the Ratepayer Gathering tab, and
access schedules and notes from each gathering.
Please follow upcoming issues of the Borrego Sun. We will be featured in various ways. Your concerns
will now be a regular part of our local paper.
Thanks again for your involvement. Come to our meetings. Voice your concerns. Help us further clarify
and draft our objectives. Bring a friend to the next gathering.

To:

Borrego Springs Basin Advisory Committee

From: Thomas S. Bunn III
Date: October 24, 2017
Re:

Response to Agricultural Representatives Agenda Paper #1

This is a response to the Agricultural Representatives Agenda Paper #1, dated September
21, 2017. The paper contains a number of omissions and incorrect statements. This memo does
not attempt a line-by-line rebuttal, but points out the most significant issues.

The paper ignores the prescriptive right of the Water District
The paper repeatedly makes the point that the groundwater rights of overlying
landowners have priority over municipal water rights. It fails to mention, however, that this is
only true if the municipal water rights are appropriative rights, not if they are prescriptive rights.
Overlying rights do not have priority over prescriptive rights. “Acquisition of a prescriptive right
in groundwater rearranges water rights priorities among water users, elevating the right of the
one acquiring it above that of an appropriator to a right equivalent in priority to that of a
landowner.” (City of Santa Maria v. Adam (2012) 211 Cal.App.4th 266, 297.)
The prescriptive right of the Water District is not acknowledged anywhere in the paper.
Yet the Water District clearly has acquired a prescriptive right by pumping water in an
overdrafted basin for a continuous period of five years, where there was knowledge of the
overdraft and where the pumping was actual, open and notorious, hostile and adverse to the
overlying users, and under claim of right. (City of Santa Maria v. Adam (2012) 211 Cal.App.4th
266, 291.)
“The effect of a prescriptive right [is] to give to the party acquiring it [the Water District]
and take away from the private defendant against whom it was acquired [overlying landowners]
either (1) enough water to make the ratio of the prescriptive right to the remaining rights of the
private defendant as favorable to the former in time of subsequent shortage as it was throughout
the prescriptive period or (2) the amount of the prescriptive taking, whichever is less.” (City of
Los Angeles v. City of San Fernando (1975) 14 Cal.3d 199, 293.) In other words, the pumping
during the prescriptive period is reduced pro rata to the safe yield.
Thus, the argument in the paper that agricultural water use cannot be reduced without
agreement on an agricultural fallowing and landowner pumping rights transfer program is
incorrect.
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The paper ignores the priority for domestic use in Water Code sections 106,
106.3, and 106.5
Water Code section 106 states that the domestic use of water is a higher use than
irrigation. Water Code section 106.3 declares that every human being has the right to safe, clean,
affordable, and accessible water adequate for human consumption, cooking, and sanitary
purposes, and state agencies must take that into account in policies, regulations, and grant
criteria. Water Code section 106.5 provides for the protection of the right of a municipality to
acquire and hold rights to the use of water for existing and future uses.
It is routinely argued in groundwater adjudications that these statutes mean that domestic
and municipal uses should get priority in times of shortage. Because adjudications are generally
resolved by settlement, no appellate court has yet considered the nature and extent of this
priority. But in the recent Santa Maria groundwater adjudication, the court did use these statutes
to support its conclusion that parties with prescriptive rights (who are generally domestic and
municipal users) do not lose their rights during times of surplus. (City of Santa Maria v. Adam
(2012) 211 Cal.App.4th 266, 297.)
For purposes of groundwater allocations under SGMA, Water Code sections 106, 106.3,
and 106.5 furnish a powerful argument that domestic and municipal uses should not suffer the
same reductions as irrigation.

Even if the Water District did not have a prescriptive right, the landowners
would still have to reduce their pumping
The paper does not acknowledge that landowners, who represent the vast majority of
pumping, would have to reduce their pumping by almost the same amount, even if no allocation
were made to the Water District at all. As among overlying users, the rights are correlative: each
may use only their reasonable share [of the safe yield] when water is insufficient to meet the
needs of all. (City of Santa Maria v. Adam (2012) 211 Cal.App.4th 266, 279.)

The paper incorrectly cites Mojave and other cases
The paper cites the Mojave case (City of Barstow v. Mojave Water Agency1 (2000) 23
Cal.4th 1224) for the proposition that groundwater rights of overlying landowners have priority
over municipal water rights. But, as previously stated, that is only true if there are no prescriptive
rights, as was the case in Mojave. (23 Cal.4th at p. 1241.)
The paper also cites Mojave for the following proposition: “[A]n across-the-board
reduction of groundwater production by all sectors is contrary to California water law, except in
the rare situation where an entire city’s economy is built entirely on junior appropriations in
excess of overdraft, which situation does not exist here.” The “situation” described in the Mojave
1

The paper uses the incorrect name of City of Barstow v. Adelanto.
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case, however, was not that at all, but where a “restriction to safe yield on a strict priority basis
might have deprived parties who had been using substantial quantities of ground water for many
years of all further access to such water.” (23 Cal.4th at pp. 1246-47.) That is exactly the
situation here.
Finally, the paper says that overlying water rights need to be based on the highest year of
production during the period of overdraft. It cites three adjudications for this, but the formula
used in those adjudications was based on stipulation, not a judicial ruling. It goes on to say the
California Supreme Court has upheld use of the highest year of production, citing Hi-Desert
County Water Dist. v. Blue Skies Country Club, Inc. (1994) 23 Cal.App.4th 1723, 1727. First, the
case was not a Supreme Court case, but a court of appeal case. Second, and more significantly,
the formula in the case was again based on a stipulation and was not an issue before the court. It
is incorrect to say the formula was “upheld” by the court.

Conclusion
Groundwater sustainability agencies are given the authority to determine groundwater
extraction allocations. (Wat. Code 10726.4(a).) A reasonable approach would be to allocate the
Water District its historical use, and allocate the remainder of the safe yield to overlying users,
without any compensation to those users. This approach would be consistent with SGMA and
California water rights law.

