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United States Department of the Interior

OFFICE OF THE SOLICITOR
‘Washington, D.C. 20240

B REPLY £EFER YQ

James Steele, Jfr., Chairman DEC 212007
Confederated Salish and Kootena Tribes N

P.O. Box 278

Pabjo, Montana 59855 )

Dear Chairman Stezle:

I write in response to your August 17, 2007 letter (Letier), which requests the
Department of the Intetior’s views on the applicability of the Indian Self-Detenmination
and Education Assistance Act of 1975, GSDEAA), codificd at 25 U.S.C. § 450 ex seq., o
the pending transfer of the operation and management of the Flathead Indian Irrigation
Projoct (Project). Since 2002, the Department has consulted with the Confederated Salish
and Kootenai Trbes (Tribes) and the Flathead Joint Board of Contro) {(Board) regarding
the necessary provisions and mechanism to transfer the Project’s operation and
management in an effort to facilitate a local solution.

|

Throughout this process, the Tribes have posited that a self-determination contract
could serve as the appropriate mechanism for transfer. In February 2007, the Principal
Deputy Assistant Scarctary — Indian Affairs informed the Tribes and the Board thata
self-determination contract would not work in this context. In July 2007, the Tribes
requssted an opportunity o present to the Department its legal views in favor of such a
contract. Your August letter sets forth those vicws.

After further considering the Tribes® views and carefully reviewing the statutes
and legislative history goveming the cstablishment, construction and operation of the
Project, I remain convinced that a self-determination contract does not provide an
appropriste or viable mechanism to transfer the Project’s operation and management. A
detailed analysis of this position is set forth below.

Background snd Statutory History

The ISDEAA, kupwn also as Public Law 93-638, authorizes the Secretary of the
Interior (Secretary) to enter into self-determination contracts for specific types of
government programs,' Most applicably, the Secretary may enter info self-determination
contracts for programs “{or the benefit of Indians because of their status as Indians[.]” 25
U.S.C. § 4505(2)(1)(E). :

' The ISDEAA autharizes contracts for five categories of federal programs. See 25 US.C. §
450HaX1XAHE). The first tree carcgories, subsections A through C, refor to specific siattes under
which tribes can spply for self-derermination conbrrets, The Fnal two chtcpories, subsectons D and E, set
forth general requiremncnts for such contracts,




Case 9:14-cv-00088-DLC Document 66-1 Filed 05/21/15 Page 46 of 408

v =« In its Jottex, the Tribes contend that “because the [imigation Project] was

authorized by Congress “for the benefit of said Indians,” it clearly falls into the category
of “contractible programs ‘for the benefit of Indizns because of their status as Indians,™
Letter a1 4. In determining whether the Project is in fiot contractible under the ISDEAA,
we must consider the history of the Flathead Indian Reservation (Reservation) and, more
particularly, the specific statutes that suthorized the construction and expansion of
irrigation system on the Rescrvation.

In 1904, Congress pasaed a statute requiring the survey and allotment of lands

within the Reservation, Sea 33,Stat, $02 o1 seq. Through this Act, Congress directed

allotments (o be mads to all persons with tribal rights on the Reservation and required the
remaining lands on the Reservation to be openad to settlement and eptry. /4. at 303-04.
Congress further directed that one-balf of the procesds received from the sale of lands
within the Reservation were to be expended by the Secretary:

for the benefit of the suid Indisns and such persons having tribal rights on
the reservation ... in the construstion of Irigation ditches, the purchasc of
stock caltle, farming implements, or other necessary articles to aid the
Indians in farming and mock raiging(,}

I2. at 305. Thus, the purpose of the Ast was not only to provide for allotments to
individual Indiaus aud thoss with tribal rights oa the Reservation, but also to open the
rexozining lands 1 setilement and to use a portion of the procesds to provide agriculnural
sssistance, including irrigation ditches, (0 the Tndians of the Reservation.

1n 1908, Congress amended the 1904 Act to clarify the rights and responsibilities
that wers to be conveyed with scttlament and entry and to mmodify how the procseds from
the sals of lands within the Reservation should be expended. Ses 35 Stat. 444, 448-50.
The 1508 Act prioritized the construction of frrigssion systems for all irrigable lands
within the Reservation, regardiess of Indisn ownarship, and removed the 1904 Act’s
limitation on procesds from “surplus™ Reservation lands being used to construst
irrigarion structures solely for the betefit of the Indians of the Reservation. Sez id. Only
after the use of proceeds to construct indgation systems within the Reservation’s
boundaries would the Secretary expend the remaining money “for the benefit of said
Indiant” to purchase cattle, firmn implements, and other necessary articles. Jd. at 450,

" Interpreting the 1904 and 1908 Acts

The Tribes® August 2007 letter focuses squarely on the language contained in the
1504 Act. In partioular, ths letter contends that the Project meots the requirements of the
ISDEAA becsuse the 1904 Act states that the proceeds from the sale of “surplus™ lands
shall be nsed to “benefit™ Indians within the Reservation, including the construction of
“wrigation ditches” Letter at 2, 4. The letter interprets this language as explicitly
authorizing the construction of sn irigation system “for the benefit of Indjans,” and
contend that ibs irrigation Project thevefore falls within 25 U.S.C. section 4508a)(1)(E)
¢8 & program “for (he benefit of Indisns becanse of their statug as Indians.” Latter at 4.



-
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The cited languags, however, must be read in light of the cutirety of the 1504 Act,
as well s the 1908 Act that amended it. The 1904 Act pravided that half of the procecds
from the selc of “surplus” lands could be used to aid the Indians of the Reservation with
agricultural endeavors, including the constmetion of irrigation ditches. In the
Deparument’s view, this language falls short of sushorizing ths construction of 2 fuil-
fledged imigation system “for the benefit of Indians becanse of their status as Indians.”
Authorization to construct an iyigation system did not came until 1908, when Congress
explicitly dircoted the Sucretary fo reallocats the proceada from the sale of “surplus”
lands towards the construction of an i7igation sysiam to benefit all jrrigable lands within
the Reservation, including those lands that passsd out of Indian ownership.

Regardless of the percentage of vasllotted lands that were held by non-Indian

 settlers af the time of the Act’s passage, one cannot ignore Congress's clear intent io

extend irrigation opportunitics to alf lends within the Reservation. Congress opeped the
Wﬁmﬁrm@mﬂaﬁmhl%sﬂc&dﬁdhﬁ&ﬁﬁ%“&nﬁuﬂ
lands weye also entitled to benefit from an irrigation system. Congross instructed the
buyers of Reservation lands to pay a proportionsts cost for the construction of such
system, and then direoted the opemtion and managmnent of the systeen to be transferred
wwmdmmmmmmmmm See 35 Stat. at
443-50. Bven if Cangtess’s ogiginal intent had besa to mathorizs the construction of
mrigation ditches for the benefit of Reservation Indians, Congress moved sway from this
intent in 1908 by dixecting the construction of so lerigation system to benefit all frrigable
lands on. the Resegvation. Based on the express Jangnage of the 1908 Act, I cannot go o
far a5 to concinde tharvhe irrigation systems on ths Reservation wers intended to bs
operated in pespetuity “for the bennfit of the Indians bocanse of their status s Indians.”

The 1908 Act presents an additional obstucle to traasfr the Project via a self-
determination contract. As discussed above, the 1908 smendment explicitly dirscted that
"“when the payments required by this Act heve boen mads for the major part of the
wnsliotied lands rrigable under sny systern snd sabject to charges for construction
thereof, the management and operation of such inigstion works shalf pass to the owners
of the lands to be frrigated thereby.” 35 Stat. at 450 (emphasis added). Itis the
Department’s longstanding view that the italicized phrase must be read in light of the
curgrnt ownership.ef Reservation Ixnds.

In other forump™ the Tribes have emphasized the composition of ownership that
existed at the time of the 1904 and 1908 Acte in support of thair position that the
irrigation of non-Indian lands was 10 be & “tminor pat” of the Project and that most of the
Projoct was to serve Indisn silounsots. The Department canmot ignore, however, the
dramatic shif® in ownership that has occirredsines the 1904 Act suthorized the
setflement and entry of Reservation lands. Congress suthorized the allotment of
Reservation lands and the disposal of unallotted Iands to non-Indian setilers. Congress
also directed that all irrigable lands witidn:the Reservation shall benefit from en frrigation

} See, &g, “Sumsrary of Testimony of the Confederatsd Sa¥ish and Kootenai Tribes of the Plathesd Nation
on Serats Bili 1186, Apcil 1996,
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system and that such system shall be transferred to the owners of thoss lands. Through
themferpvamofthe‘!mmCmmmsmdmxp&dtmwﬁgﬁforﬂ!
lendowners served by the Project: La., after the repayment of the Project’s constmstion
costs, the operation gnd management of the Projeot must pass to tha owners of the
irrigable lands. This constrict does not meet the requirements uoder ISDEAA.

“Ror the Benefit of Indians Becanss of their Status as Indians”

Our analysis is informed by the decisions of administrative and federal courts that
bave considered whether oertain programs are operated “for the benefit of ldians
begauss of their siatus ¢ Indians.” n Hoopa Vailey Mndian Tribe v. Ryan, 415 F.3d 986
(9™ Cir. 2005), the U.S. Court of Appeals upheld the Department's delexmination that the
Trinity River restoration program was not eligible for a self-determination contract
25 US.C, section 4508a)1)(E). The cowt affirmed the Depertment’s administeative
dotarmination that the purposo behind ISDEAA is “to give Indian tibes more autonomy
by enabling tribal govemments t contract for ‘programs or portions thersof” that the
federal govemment oreates or administers for the benefit of » tribe’s lands, resonross or
mmm”mm@mﬁdmmdmnﬁmnﬁoummmmm
benefiting “the general public or non-Indian lands, resources or people.™ The count
WmmmmmmmmWme
WMWWMthdeM 415 F.34 at 991.

Hoopa Valley relied on Navajo Nation v. Dep 't of Health & Human Services, 325

. F.3d 1133, 1138 (3 Cir. 2003) (e banc), which beld that the Temporary Assistance for

Needy Femilies Act (TANF) is also not a program “for the banefit of Indians becsuse of
ihieir status as Todimns.” The Nawgio court copsidared the five categories of programs
delinested in the ISDBAA and determined that the plsin language “uaderscorss that
programs or sarvices that are “for the benefit of Indians becanse of their status as Indians’
must be federal programs specificaily targeted to Indians and ot meraly programs that
collaterally benefit Indians 2s 3 part of the broader population.” Jd & 1138,

Finally, the Department considered the applicability of Public Law 93-63810 2
Buresu of Land Managemaent “hotshet” firefighting crew that fought fires on tribal and
non-ttibal lands. See Tanana Chisfs Conferencs Ing, v. Acting dssociate Alaska State
Director, Bureaw of Land Managemsm, 33 IBIA 51 (October 5, 1998). The tribal

. organization sccking the sqlf-determination contract argued that the portion of the hotshot

program that benefited il iands should be contractible under Public Law 93-638, Jd.
The Interior Board of Tidian Appeals (TBJA) disagreed sad concluded. that the hotshot
program was ot opéraied “for (he banefit of Indizns because of their status as Tndians.”
The IBIA notod-that, because of the “unique, checkerboard patter of land ownership” fn

. Alasks, “the only Jogical conclusion is that-Alsskan hotshot trews are opevated for the

beoadit of all persons and valnsble resources within the Stetel.]” Jd.

* See Hoopa Valley Tribe v. Norikern Arse Manager, Bureax of Reclamation, Docket No. IBTA 00414,
2001 1.D. LEXIS 140, *22-23 (Robruary , 2001),
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|

| Each of these cases conclude that programs that are contractible wnder 25 U.S.C

‘ scction 450fa)(1(E) must be programs that arc specifically created and carried out for

| the purpose of benefiting Indians. Programs that mtually benefit both Indien snd son-

| Mmmmmdsmmmbymmmmmbkm&nmmy

% provision. The Project at issue here was constructsd mxd has been operated for the

| beaefit of all imigable lands on.she Reservation, regandless of Indian ownership. It is not

' 2 program that has been “specifically largeted to Indians,” but rathes 2 program that
bmaﬁmbo&h&mmdmm—h&mmm The cases discussed sbove provide

| additional support for the Departmedt’s conclusion that the Project has not been

; “for the benefit of Indians because of their status ss Tadians™ such that 25 U.S.C. secon
450§} 1 XB) would apply to the Project”s transfer as mandated by stalute.

Absenze of “Federal™ Natare After Transfer

As the Ianguage of Public Law 93638 makes clear, self-detcrmination contracts
can anly be issued for programs and sarvices conducted by the Federal povemment on
bebalf of Indian tribes. The 1908 Act clessly states that operation and management of the
msmmmmw&mofmmww«awmmm-
mdinmﬁchmthiskm&tiaﬂummofmmmmhopaﬁmmd
mansgement. Once the Secretary spproves rules and regnlations to tranufer these specific
fanctions and the Project has been transferred to the pwners of Project lands, the Project’s
functions will ne looger be “federal.™ While the Depagtment intends 1o ovarsss tho
transfer of the Project to cnsure that fiuture operation and managoment is consistent with
the Secretary’s rules and regulations, the operstion sod msnagement of the Project will
transfer to the Project landowners aad will no longee have a federsl imprimarur.

The intent of Congress to remove the oparation and management of the Project
from foderal control is reinforced by the language of the 1908 Act. This Act statea that,
after the Project passes to the “owners of the lands irrigated thersby,” the Project shall
“bo maintained ot their xpensel.]” 35 Stat. at 450 (empbasis added). Congress clessly
intended that, afier transfex, operation snd management of the Project would ne longer be
finded or subsidized by federal finds. One of the primary chjcctives of Public Law 93~
638 is to transfer federal progrumns and services to tibes and ©o ensure that Federal funds
are provided to allow tribes 10 operate those progeams and services, Allowing tranafer of
the Project’s operation and masagament kere through a self-determinstion contract would
contradict Congress”s directive that these specific functions be stripped of thelr federal

" Distingnishing Mission Valley Power

e

‘ The Tribes correctly notc tht the Departrent will sotain angolag responsibiiities aftet ransfer. In
perticules, the Deparsment will continge to excoeiss ity frost responsibilities over wibal trust zesonrces, may
incur spacific responsibithies under the Badangeeod Spechas Acs, wad will retain ownership of the Project
inflastyuetre. The existence of thoae respdpsibilities; however, dpes not alier the Department’s view of the
apzfer requirements under this 1908 Act.
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Your leiter comrectly notes that, in 1988, the Barean of Indian Affairs issued a
self-determination contract for the operation and management of the power distribution
systex now known as Mission Vallsy Power. Like the Project, this power distribution
system serves both Indian and non-Indian customers. Itis the Tribes® view that the
ISDEAA should apply similarly to both of thess fadaral programs. Letter at 5.

The history behind the construction and evolution of thase two prograrus,
bowever, is markedly differont. Unlike the statutes anthorizing the construction of
irigation worke on the Rescrvation, the statutes that authorized the construction of the
power distribution system treated no rights for non-Todian landowners. Significuntly, the
the benofits of the gystem to be extended to non-Indians on the reservation and did not
roquire operstion and mansgement © be transforred to the affected landownars. Seg, e.g.,
45 Stat. 200 (1928); 45 Stat. 1562 (1929); 62 Stat. 269 (1948). In the Deparment's visw,
these distinctions luighlight why a self-determination contract may have been approprizte
for Misston Valley Power but not for the transfer of the Projest.

Conclusion

The transfer provision of the 1908 Act has besn triggered, and the Department is
committed to facilitating the transfer of the operstion and management of ths Project to
the owness of the lands irrigated thereby. Altbough the Depariment recognizes the
potential sdvantages that conld come from issuing the Tribes 3 self-determination
contract for the operation and mansgement of the Project, the ISDEAA cannot be read in
a vacunm and must be considered in light of the language of the 1904 and 1908 Acts.

The 1904 logisistion sthorizing the construction of irdigstion ditches for the
benafit of Indians on the Revervation was subsequently smended to require the
comstruction of an irrigation systam that would benafit both Incisn aliouwses and non-
Indian purchasers of lands on the Reservation. Sinos its inception, the Projoct has been
opemied to benefit both Indian and non-Indian irrigators, and sll of those irrigstors
contribute to the costs of oparting snd maintaining this system.  Applying the standscd
s&¢ forth in Navgjo and Hoopa Valley, the operaticn and managesnent of the Project is not
“specifically targated” to the Tribes, but instrad banefits both Indiane and non-Indians
-alike.”, Accordingly, e camot conctude that the Project is “for the benefit of Indians
. besauac of thefr status as Indisns” such that the Tribes would be entitled 1o a self-

Assuming forthe sake of argument that ths Project may bave bern antitled to 2
self-determinationt contract prior 1o the repayment of constrootion costs, Congress
directed the operetion and managament of the Project to be transferred to the vwners of
all lands irrigated by the Project, and intended that the federal imprimatur on these two
functions be terminated. Public Law 93638 only applics to progratns or activities that
ars carried out by the fedeys) government on behalf of Indien tribes, and & self-

3 Sse Hoopa Valley, 415 T34 2t 990-92; Navajo, 325 F3d at 1137-39.
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. determination contract canmot be issued for programs that are no longer “federal.” Thus,
Public Law 93-638 cannot provide the vehicle for transferring this Project.

The Department is conumitted to working diligently with the affected pastios to
develop the necessary maechasisms to transfer the Project that reflect the rights and
interests of all partics and sre gatisfastory 1o the Secretary. 1am informed that the Tribes
have been meeting regulariy with the Board sod the BIA, to develop contractual teyms
that could govern both the transfer and the fature operstion and mansgement of the
Project. 1 encourage yon to contine on this path, and if1 can provids sny assistance in
tﬁsmp@cdomth&i&gmemma

Sincerely,

L

Edith R. Blnckwell
' Aasociate Solinitor
Divigion of Indisn Affairs

e Assimant Seoretary — Indisn Affairs
Director, BIA
FIIP Transfor Toam Leader, BIA
Joint Borrd of Control




