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d,;;eo STaz,
" &% ", UNITED STATES ENVIRONMENTAL PROTECTIONAGENCY .

& REGION i
m 1650 Arch Street
9 & Philadelphia, Pennsylvania 19103-2029
¢ prot®©
March 14, 2011
Robert Brace

c/o Robert Brace Farms, Inc.
1131 Route 97
Waterford, PA 16441-9654

Re:  Clarification of 30-acre restoration area boundary

Dear Mr. Brace:

I am in receipt of and thank you for your correspondence of January 2011. We have
pulled our files from archives and searched for any information that would be of assistance to
you in ascertaining the wetland area subject to our June 1996 Consent Decree. Although we
were unable to located a precise metes and bounds description, | am attaching several maps,
including those that were filed as Exhibit “A” to the Consent Decree, that will assist you in

determining the boundary lines.

Should you have any additional quesﬁons, please feel free to contact Todd Lutte,
Wetlands Team Leader, at (215) 814-2099. '

Sincerely,

Associate Director
Office of Environmental Programs

Printed on 100% recycled/recyclable paper with 100% post-consumer fiber and process chlorine free.
Customer Service Hotline: L800-438-2474
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‘iN THE UNITED STATES DISTRICT COURT
OR THE WESTERN DISTRICT OF PENNSYLVANIA

UNITED STATES OF AMERICA, )
)
Plaintiff, )
3
V. ) Civil Action No. 90-229
) Erie
ROBERT BRACE and ROBERT BRACE )
FARMS, INC,, a Pennsylvania )
Corporation, )
)
Defendants. )

WHEREAS Plaintiff United States of America, in its' Complaint, alleged that

Defendants committed violations of the Clean Water At ("CWA™ incle ha

BRI | W ITIB Jg u.;,v;&!uﬂhé 3%

unpermitted discharge of poljutants by dredging, filling, leveling, and draining of waters

of the United States, specifically a wetlands of approxamately 30 acres that is adjacent to

Elk Creek, and Plaintiff sought injunctive relief and civil penalties;

WHEREAS the United States District Court for the Western District of

Pennsylvania after trial dismnissed the iaﬁmami on December 22, 1993, holding that

]
il

Defendants' activities were exempt from permitting requirements under Section 404 of

the CWA;

WHEREAS the Third Circuit Court of Appeals, on November 22, 1994, reversed

qid

District Court and ruled that Defendants are liable for the asserted violdtions, and
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remanded the matter to the District Court for remedial measures, and the United States
Supreme Court denied Defendants’ petition for writ of certiorari; and

WHEREAS the parties have agreed to this Consent Decree;

NOW, THEREFORE, it is hereby ORDERED, ADJUDGED, and DECREED that:

FINDINGS

1. This Court has jurisdiction over this action pursuant to CWA Section 309,

33 U.S.C. §1319, and 28 U.S.C. §§1331, 1345, and 1355.

o This Consent Decree is fair, reasonable, in the public interest, and in
accordance with the CWA.
INJUNCTION
3. Defendants, their officers, directors, agents, servants, employees,

successors, assigns, and those in active concert or participation with them are enjoined
permanently from discharging any pollutants (including dredged or fill material) into the

approximately 30 acre wetland site depicted on Attachment A, unless such discharge is m

compliance with the CWA.
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RESTORATION
4, Defendants will perform restoration in accordance with the wetlands

restoration plan, which is attached hereto as Exhibit A and macdie a part hereof.

3. Within thirty days after the entry of this Consent Decrge, Defendants will

pay a civil penalty of 310,000 by cashier’s or certified check payable to the Treasurer of
the United States and delivered ‘m David M. Thompson of the U. 8. Department of
Justice. If said payment is not made within said period, then interest will be charged in
acéoz‘dance with the statutory judgment interest rate, as provided in 28 U.S.C. § 1961,

from the time payment is due until the time payment is made.

6.  Within thirty days after the entry of this Consent Decree, Defendants will
record this Consent Decree in the applicable land records office.

(2 Until all requirements in paragraphs 4, 5, and 5 have been performed and at
ieast thirty days prior to any prapaséd transfer of aﬁy interest in any part of the property
affecied by this Consent Decree, Defendants will provide a true copy of this Consent
Decree 0 any proposed transferee and simultaneously will notify the United States of any
proposed transfer. A transfer of interest in the said property will ﬁot relieve Defendants

of any responsibility in this Consent Decree, unless the United States, Defendants, and the

,  transferee agree to allow the transferee to assume such responsibility.

(9]
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8. Each party will bear its own expenses and costs to the time of the entry of
this Consent Decree. Thereafter, if Defendants fail to perform any requirement in
paragraph 4, 5, and 6, then, upon receipt of written notice of such failure from Plaintiff,
Defendants will pay a stipulated penalty of $250 for each day of failure, by cashier's or
certified check payable to the Treasurer of the United States and delivered to David M.
Thompson of the U. S. Depaﬂmem'jcf Justice. Additionally, Defendants will be
responsible for any expenses and costs incurred by the United States in enforcing this
Consent Decree.

9. In addition to any other legal authority, representatives of the United States
will have the authcrify for a period of eighteen (18) months after the entry of this Consent
Decree, at reasonable times and wiﬁl proper identification, to enter upon the property
affected by this Consent De&cc for the purposes of monitoring and measuring
compliance with this Consent Decree.

10.  This Consent Decree constitutes a complete settlement of any and all claims
by-any of the parties that arise from the Complaint through the date of the entry of this
Consent Decree. The United States does not waive any ri ghts or remedies availé,bie to it
for any violations by Defendants of laws, régu!aﬁons, rules, and permits other than the
violations alleged in the Complaint; and this Consent Decx:ec does not relieve Defendants
of responsibility to comply ﬁm any federal, state, an& local laws, regulations, rules, and
permits, except that this Consent Decree provides all necessary federal authority to

implement paragraph 4. Defendants do not waijve any rights or remedies available to

JUN=23-201p4 18:738 ame, - JPELY,
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them under any applicable iaw against the Plaintiff which may arise afier the date of the

eniry of this Consent Decree,

11.

notice. The parti

EEEl e i

Defendants consent to the entry of this Consent Decree without further

(4]

i

§
3

knowledge that afier the lodging and before the eniry of this

Consent Decree, final approval by the United States is subject to the requirements of 28

»

C.F.R. §50.7, which provides for public notice and comment. The United States reserves

the night to withhold or withdraw its consent to the entry of this Consent Decree based

upon such
12.

@ffé@’i and

public comment.

Upon appréva_i and entry by this Court, this Consent Decree will have the

force of a final judgment. This Court will retain jurisdiction over this action

for the purposes of gnforcing, interpreting, and modifying this Consent Decree. The

United States reserves all legal and equitable remedies available to enforce the provisions

of this Consent Decree. Any stipulated modification of this Consent Decree must be in

‘writing, signed by the parties, and approved by this Court.

JUN~-23-2004
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DATED: Seo. TMe. &Mh S’C L “"

UNITED STATE§ DISTRICT JUDGE

DATED: <uh, 23 192k ﬁg
) " LOIS J. SCHIFFER

Assistant Attorney General
Environment & Natural Resources Division

By: ‘bam'&’ M%

e DAVID M. THOMPSON, Tz}l Attomey
U. S. Department of Justice
Environment & Naturil Resources Division
Eavironmental Defense Section
Room 7120
Washington, D. C. 20530
Telephone: (202) 514-2617

Attorneys for the United States

DATED: %! ZS /996

Buchanan Ingersoll Professxonal Corporation
One Oxford Centre

301 Grant Street, 20th Floor

Pittsburgh, PA 15219-1410

Telephone: (412) 562-1695

Attorneys for Defendunts

Tt K=D2 0024 163 PO
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"UNITED STATES DISTRIZA JUDGE

- Assistant Attorney General

By:

Environment £ Nasural Resources Division

DAVID M. THOMPSON, TA}) Attorney

" U. S. Department of Jusvice |
Eavironment & Natuwral Resources Division
Environmental Defense Section '
Room 7120 ‘
Washington, D. C. 20530
Telephone: (202) 514-2617

Attomeys for the United States

301 Grant Street, 20th Floor
Pittsburgh, PA 15219-1410
Telspbone: {412) 562-1595

Attomneys for Defendaqs '
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direction into unnamed tributary B, as indicated on Attachment a,
shall be filled in beginning at the mouth for a distance of at
least twenty five (25) feet.

2. Install Check Dam

A check dam shall be installed in unnamed tributary A at tae
location indicated on Attachment A. This dam shall be one and
one~half (1 1/2) feet high, four (4) feet long, and as wide as
the tributary bottom. The dam shall be constructed of concrete,
gabions, or compacted rock.

All work shall be completed, if feasible, within ninety (90)
days after entry of this Consent Decree and, in any event, no
later than one year aftey &ntry of this Consent Decree. 211
required State and local permits must be received prior to
pexrforming any of the above work. The site will be inspected at
the completion of the trench work and again at the completion of
the restoration work.
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