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I.

Introduction

As the economic success of large corporations become increasingly dependent on global
transactions the issue of how these transactions are conducted is likely to become a topic of
increasing importance. This paper will focus on the impact that bribery and corruption has on
these transactions, and how the world governments are reacting in the wake of bribery and
corruption scandals. Section I will review relevant history of various events involving bribery and
corruption by international companies, and governmental policies that followed. Section II will
provide analysis on the issue of international bribery as well as future develops that would continue
to encourage the growth of international regulations of corruption and bribery.

II.

Background

A. Watergate and the Foreign Corrupt Practices Act

The Watergate scandal changed the way many Americans thought about corruption among
politicians, the wake of this scandal also began to change the mindset of how governments viewed
bribery among corporations. 1 The Foreign Corrupt Practices Act (FCPA) was a direct result of
corruption hearings triggered by information about corporate bribery that was exposed during
Watergate investigations. 2 In 1977 Congress enacted the FCPA as part of an amendment to the
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1934 Securities and Exchange Act. 3 The FCPA is divided into anti-bribery provisions, and
accounting and record keeping provisions along with their respective penalties. 4
Anti-Bribery Provisions: The anti-bribery provisions of the FCPA outlaw the payment of
bribes to foreign officials, creating an offense that generally consists of five elements. 5 The FCPA
makes it illegal to: (1) make a payment of, offer or promise to pay, or authorize a payment of
money or anything of value, whether directly or through a third party; (2) [to] any foreign official
while “knowing” that the payment or promise to pay will be passed on to [any foreign official];
(3) with a corrupt motive; (4) for the purpose of influencing an official act or decision of that
person, inducing that person to do or omit to do any act in violation of his or her lawful duty,
securing any improper advantage, or inducing that person to use his influence with a foreign
government to affect or influence any government act or decision; (5) in order to assist in obtaining
or retaining business for, with, or to any person. 6
Accounting and Record-Keeping Provisions: The FCPA addresses the problem of foreign
bribery through the accounting and record-keeping provisions, which require companies to record
accurately any payments they make. Unlike the anti-bribery offense, however, these provisions
apply only to registered issuers and will be implicated by domestic conduct beyond the foreign
official context. 7 According to the FCPA, all domestic issuers must “make and keep books,
records, and accounts, which, in reasonable detail, accurately and fairly reflect the transactions and
dispositions of the assets of the issuer.” 8 Furthermore, issuers must: devise and maintain a system
of internal accounting controls sufficient to provide reasonable assurances that (i) transactions are
executed in accordance with management's general or specific authorization; (ii) transactions are
recorded as necessary (I) to permit preparation of financial statements in conformity with generally
accepted accounting principles or any other criteria applicable to such statements, and (II) to
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maintain accountability for assets; (iii) access to assets is permitted only in accordance with
management's general or specific authorization; and (iv) the recorded accountability for assets is
compared with the existing assets at reasonable intervals and appropriate action is taken with
respect to any differences. 9
Under the Act, “reasonable assurances” are defined as “such level of detail and degree of
assurance as would satisfy prudent officials in the conduct of their own affairs.” 10 It is important
to note that a violation of this section will not rise to the level of a criminal offense unless a person
acts knowingly in failing to maintain the proper record-keeping and accounting procedures. 11
Thus, even if a defendant could otherwise rely on the grease payments exception or on one of the
affirmative defenses, if he knowingly failed to record the payment, he will still be criminally liable
under the FCPA. 12
Penalties: Finally, the FCPA establishes serious civil and criminal penalties for all
violators. Under the Act, individual violators face a fine of up to $100,000, which may not be paid
by their employer or principal, 13 and a term of imprisonment of not more than five years. 14
Organizations that violate the Act may be fined up to $2 million. These fines may be greatly
increased under the Alternative Fines Act, which permits a fine of up to twice the amount of either
the gain sought by the defendant or the pecuniary loss to the victim. 15 The penalties are also greater
for willful violators, with individuals facing a fine of up to $5 million and a prison term of up to
twenty years, and organizations facing a maximum fine of $25 million. Finally, FCPA violators
also face civil penalties of up to $10,000 and several other collateral consequences such as
ineligibility to do business with the federal government and suspension or debarment by the
Securities and Exchange Commission (SEC). 16
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It is no secret that in recent years the United States government has become intensely
focused on enforcement of the FCPA. Each week, it seems, there is a news headline involving a
company that is penalized millions of dollars, investigated or criminally prosecuted. The United
States Department of Justice (DOJ) and Securities and Exchange Commission (SEC) have
collected billions in FCPA fines and penalties over the past few years, and the DOJ has criminally
charged many individuals. Officials at the DOJ are on record stating that enforcement of the FCPA
is the DOJ's number two enforcement priority-behind terrorism.
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Given recent trends, U.S. enforcement efforts are likely to continue to involve major violations,
result in record dollar amounts of penalties and disgorgements of profits, and require close
coordination between not only the SEC and the DOJ but also with foreign government enforcement
authorities.
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The United States is actively coordinating its FCPA investigations with at least 23

other countries.
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Foreign governments have not only been assisting in U.S. investigations, but

also actively pursuing their own prosecutions. 20

B. The Organization for Economic Co-operation and Development (OECD)

Following the enactment of the FCPA the United States strong lead in international efforts to
combat bribery in government procurement and became a party to the Organization for Economic
Cooperation and Development's anti-bribery convention. 21 The American efforts with the FCPA
“became the model for similar international initiatives, most notably the Organization for
Economic Cooperation and Development (‘OECD’) Convention on Combating Bribery of Foreign
Public Officials in International Business Transactions,” 22
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Following the successful enactment of the FCPA the United States Congress urged the
Executive Branch to begin to lobby for the creation of multilateral conventions on bribery.

23

The

U.S. wanted to get other countries to adopt the U.S. position on corruption and bribery. Two major
multilateral conventions, the OECD Convention on Combating Bribery of Foreign Public Officials
in International Business Transactions and the United Nations Convention Against Corruption,
were negotiated and entered into force in 1999 and 2005. The United States ratified both
conventions, as well as the Inter-American Convention Against Corruption.
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U.S. pressure

encouraged the OECD to draft an anti-bribery convention. 25
The OECD Convention “in large part tracked the normative aspects of the FCPA.”

26

The

OECD agreement prohibited bribery of foreign public officials 27 these bribes are subject to seizure
and confiscation. 28 Individuals are not the only target of the OECD agreement, corporations may
also be liable. 29 The OECD anti-bribery convention took a “functional approach,” 30 focusing on
national legislation rather than the individual rules.
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In many ways the OECD agreement

resembles an E.U. Directive, indicating what is to be prohibited, but leaving to national law the
means of accomplishing these objectives. Through these “soft laws’ an international norm against
official bribery slowly has begun to be formed.
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The global focus on bribery came largely from the success of the world community
implementing major multilateral and regional conventions on bribery and corruption.
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states have enacted their own anti-bribery legislation pursuant to the OECD convention.

Several
34

The

momentum of such state anti-bribery legislation is often credited to international organizations,
such as the Organization for Economic Cooperation and Development (OECD)

C. Siemans
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In addition to encouraging international bribery agreements, the United States has also been
recognized for its robust anti-bribery enforcement actions.
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This is true particularly in the past

ten years when the number of investigations has increased nearly tenfold.
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This increase in

prosecution of bribery and corruption cases under the FCPA has also seen an increased use of
innovative settlement methods, such as deferred-prosecution and non-prosecution agreements and
SEC disgorgement proceedings. 37
The actions taken against the German company Siemens is a perfect example of the expanded
use of FCPA enforcement, as well as international cooperation in such prosecutions. The Siemens
case has been the largest of its kind to date.
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It arguably changed the compliance landscape and

brought criminal law out of its dark corner and to the attention of the corporate community.
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Business leaders, legal advisors and accountants 40 all over the world painfully become aware that
non-compliance may not only threaten the financial future of a company, but also may lead to
personal criminal liability.
The scale of the Siemens case can be easily seen by the fines that Siemens paid. Total costs for
Siemens totaled more than €2 billion.

41

For years Siemens used many complex methods to

disguise the purpose and ultimate recipient of illicit payments.
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In particular, shell companies

and off-the-books “slush funds” were widely established and used as sources by employees and
former employees to acquire business.

43

An excerpt detailing the penalties and pleas from the

U.S. Department of Justice announcement follows:
Siemens Aktiengesellschaft (Siemens AG), a German corporation, and three of its
subsidiaries today pleaded guilty to violations of and charges related to the Foreign
Corrupt Practices Act (FCPA), the Department of Justice and U.S. Securities and
Exchange Commission announced.
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Siemens AG pleaded guilty to ... criminal violations of the FCPA's internal controls
and books and records provisions... As part of the plea agreements, Siemens AG
agreed to pay a $448.5 million fine; and Siemens Argentina, Bangladesh, and
Venezuela each agreed to pay a $500,000 fine, for a combined total criminal fine
of $450 million. 44

According to court documents, beginning in the mid-1990s, Siemens AG engaged
in systematic efforts to falsify its corporate books and records and knowingly failed
to implement and circumvent existing internal controls…Siemens AG made
payments totaling approximately $1.36 billion through various mechanisms. 45
From 2000 to 2002, four Siemens AG subsidiaries-- each wholly owned by Siemens
AG or one of its subsidiaries, were awarded 42 contracts with a combined value of
more than $80 million with the Ministries of Electricity and Oil of the government
of the Republic of Iraq under the United Nations Oil for Food Program…paid a
total of at least $1,736,076 in kickbacks to the Iraqi government, and they
collectively earned more $38 million in profits on those 42 contracts .... 46
... Siemens Argentina made ... significant payments to various Argentine officials,
both directly and indirectly, in exchange for favorable business treatment in
connection with a $1 billion national identity card project .... 47
... Siemens Venezuela admitted it made ... corrupt payments of at least $18,782,965
to various Venezuelan officials, indirectly through purported business consultants,
in exchange for favorable business treatment in connection with two major
metropolitan mass transit projects .... 48
Siemens Bangladesh admitted that from May 2001 to August 2006, it caused
corrupt payments of at least $5,319,839 to be made through purported business
consultants to various Bangladeshi officials in exchange for favorable treatment
during the bidding process on a mobile telephone project .... 49
Today, Siemens AG also reached a settlement of a related civil complaint filed by
the Securities and Exchange Commission (SEC) .... Siemens AG agreed to pay
$350 million in disgorgement of profits relating to those violations. 50
Also today, Siemens AG agreed to a disposition resolving an ongoing investigation
by the Munich Public Prosecutor's Office of Siemens AG's operating groups other
than the Telecommunications group .... Siemens AG agreed to pay €395 million or
approximately $569 million .... In October 2007, in connection with charges related
to corrupt payments to foreign officials by Siemens AG's Telecommunications
operating group, the Munich Public Prosecutor's Office announced a settlement
with Siemens AG under which Siemens AG agreed to pay €201 million, or
approximately $287 million .... 51

7

In connection with the cases brought by the Department, the SEC and the Munich
Public Prosecutor's Office, Siemens AG will pay a combined total of more than
$1.6 billion in fines, penalties and disgorgement of profits, including $800 million
to U.S. authorities, making the combined U.S. penalties the largest monetary
sanction ever imposed in an FCPA case since the act was passed by Congress in
1977. 52

These settlements are significant not just because of the large amount of the fines being
imposed, but also because they are the product of cooperation between the DOJ and its foreign
counterparts.
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This globalization of anti-bribery enforcement efforts is a trend that does not

appear to be going away, the DOJ has announced its intention to continue to emphasize cooperation
with foreign enforcement agencies in the future.
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In the Siemens case the DOJ and the SEC

closely collaborated with the Munich Public Prosecutor's Office. The sharing of information and
evidence, was made possible by the use of mutual legal assistance provisions of the OECD
agreement.

55

The aftermath for Siemens of this prosecution was that Siemens started to radically improve
its compliance program, the main features of which are presented in documents published by the
company.
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Among the changes are that Siemens has employed more than 500 full-time

compliance officers, renewed standard compliance measures, created a compliance investigation
unit, headed by a former Interpol official, it has created an online compliance help desk and a 24hour compliance hotline, in addition to an external ombudsman, trained more than one third of its
workforce on anti-corruption,. Siemens created advanced internal reporting lines and set up
internal control mechanisms encompassing funds, bank accounts and payments processes that are
audited by the corporate finance unit. Siemens implemented a compliance system that met any
requirement of US and German regulation.
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The DOJ described Siemens new compliance

program initiative as a “new state-of-the-art system”. 58
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D. BAE and the United Kingdom’s Bribery act of 1010

As the U.S. was ramping up the enforcement of FCPA provisions, and International
organizations were beginning to encourage state actions on bribery and corruptions, the United
Kingdom found itself in a bribery scandal that would lead to an over haul of its laws governing
bribery and corruption.
British Aerospace Electronic Systems (BAES) is a multinational defense contractor with
headquarters in the United Kingdom. When allegations arose that BAE had improperly bribed
Saudi officials while conducting an arms trade deal, the British Serious Fraud Office (SFO) began
to investigate.

However the SFO came under intense governmental pressure to drop the

investigation. The United States then began its own investigation of the matter and ultimately
brought charges against BAES for violating the FCPA. In March 2010, BAE Systems pleaded
guilty to multiple charges and was sentenced to a four hundred million dollar fine. Excerpts from
a U.S. Department of Justice press release follow:
BAE Systems plc (BAES) pleaded guilty today ... to conspiring to defraud the
United States by impairing and impeding its lawful functions, to make false
statements about its Foreign Corrupt Practices Act (FCPA) compliance program,
and to violate the Arms Export Control Act (AECA) and International Traffic in
Arms Regulations (ITAR) .... BAES was sentenced today ... to pay a $400 million
criminal fine, one of the largest criminal fines in the history of DOJ's ongoing effort
to combat overseas corruption in international business and enforce U.S. export
control laws.
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According to court documents, from approximately 2000 to 2002, BAES
represented to various U.S. government agencies ... that it would create and
implement policies and procedures to ensure its compliance with the anti-bribery
provisions of the FCPA, as well as similar, foreign laws implementing the
Organization for Economic Cooperation and Development (OECD) Anti-bribery
Convention. According to court documents, BAES knowingly and willfully failed
to create mechanisms to ensure compliance with these legal prohibitions on foreign
bribery .... [T]he gain to BAES from the various false statements and failures to
make required disclosures to the U.S. government was more than $200 million.
According to court documents, BAES made a series of substantial payments to shell
companies and third party intermediaries that were not subjected to the degree of
scrutiny and review to which BAES told the U.S. government the payments would
be subjected. BAES admitted it regularly retained what it referred to as “marketing
advisors” to assist in securing sales of defense items without scrutinizing those
relationships. 59

The British Government, in response to the international criticism of its handling of the
BAE Systems case, and in recognition of its confusing and outdated anti-bribery regime, launched
a complete legislative overhaul of its laws on bribery and corruption. This project began in
November 2007
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, passed the House of Commons on April 7, 2010, 61 and the final text received

Royal Assent on April 8, 2010.134 The Bribery Act 2010 went into force on July 1, 2011.
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The

Bribery Act follows the elements established in the FCPA:
(1) a payment or an offer to pay something of value, (2) to a foreign official, (3) for
the purpose of inducing the official to act or refrain from acting (4) to assist the
company in obtaining, retaining or directing business. 63
The Bribery Act of 2010 makes both bribery of a public official and private-to-private
commercial bribery illegal, and imposes a strict liability offense on commercial organizations that
fail to prevent bribery by persons associated with them. It applies both to transactions of British
subjects or those that occur in British territory. A statutory defense of having “adequate
procedures” in place to prevent bribery, may be raised which would exonerate the commercial
organization from strict liability by actions of their “associated persons.” Unlike the FCPA the
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Bribery Act of 2010 does not exempt grease payments from coverage. The Bribery Act put Britain
back into compliance with its obligations under the OECD.

III.

64

Analysis

So why is there such a focus on corruption? It is now mostly acknowledged that bribery
represents a serious threat (to both national security and economic development).
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As former

United Nations Secretary-General Kofi Annan stated:
Corruption is an insidious menace. It debases democracy, undermines the rule of
law, distorts markets, stifles economic growth, and denies many their rightful share
of economic resources or life-saving aid. Corruption is therefore a major obstacle
to economic and social development. And by contributing to poverty and a sense
of hopelessness, corruption can be a midwife of terrorism, trafficking in people,
and other threats to human security. 66

From an economic perspective corruption and bribery represents an increased transaction
cost, a lack of transparency, and an obstacle to free trade. By this logic all states would benefit
from the suppression of bribery. 67 Thus, it is in the interest of all countries to combat political
corruption by criminalizing bribery of foreign officials. 68 Some commentators have argued that a
concerted and unified effort to cut off the supply of foreign bribes from industrialized countries is
the most efficient way to address political corruption. 69 Using a tried and tested model like the
FCPA creates economies of scale and reduces uncertainty for multinational actors. That in fact it
is a common phenomenon that standards of the most relevant regime dictate the approach that a
multinational company takes in other jurisdictions, such as when the U.S. take a lead in
international business initiatives. 70
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A critique of this concept is that this is nothing more than an example of moral imperialism
on the part of the Western world. 71 Some would allege that the momentum against bribery being
advanced by statutes like the FCPA and the Bribery Act of 2010 and encouraged by the OECD are
not universal. Instead, these laws are economic sanctions on the developing world for refusing to
accept the Western point of view. 72 The following two quotes show just such a difference in views
of the appropriateness of bribery in the BAE bribery scandal.
Now, if you tell me that building this whole country and spending $350 billion out
of $400 billion, that we had a--misused or get corrupted with $50 billion, I'll tell
you, “yes.” But I'll take that any time. But more important, who are you to tell me
this? . . . I mean this is--This is human nature.
-- Saudi Prince Bandar, in response to allegations of bribery and corruption in the
Al-Yamamah arms deal. 73
I am here today to launch the government's Foreign bribery strategy. As a minister
I am proud to do this; as Foreign Secretary I saw the appalling consequences of
bribery and corruption at first hand. But I am equally proud to do so as a private
citizen. Any right thinking person knows that this is something which any decent
society will not tolerate.
-- Justice Secretary Jack Straw, announcing the British government's new strategy
for combating bribery abroad 74

Moral implications aside, if the current trend of piecemeal reform and enforcement
continues, it is likely to be best served by modeling on a pre-existing standard like the FCPA. This
will reduce uncertainty and limit costs incurred on compliance programs to conform to multiple
anti-bribery regimes. However some occasional adjustments are to be expected as other states put
their own concepts and ideas into this template. For example as was previously discussed, while
the FCPA and the Bribery Act are similar in many respects, there are some areas where the two
acts are not in line with each other and even have potential to conflict. These conflicts could force
companies to make difficult choices about which standard to follow or in the alternative to expend
valuable resources on dual compliance programs. As enforcement agencies from multiple states
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continue to coordinate, it may also be advisable for these agencies to issue joint guidance on
compliance standards to reduce these potential conflicts.

75

For example a corporations could be

forced to admit to violating the Bribery Act if they wish to rely on the FCPA safe-harbor provision
because of the conflict between both being required by the FCPA to record transactions, and the
Bribery Act’s banning of minimis payments. 76
One such example of conflict between the FCPA and the recommendations of the OECD 77,
and the Bribery Act of 2010 is the issue of facilitation, or so called grease payments. While not
allowed under the Bribery Act of 2010, and recommended against by the OECD, payments for
“routine governmental action,” in other words, the ministerial rather than sovereign acts of the
foreign official such as “facilitating or expediting payment to a foreign official, political party or
party official” intending to “secure the performance of a routine governmental action,” are exempt
from the FCPA. 78
Eliminating the facilitation payments exception to the FCPA would be an important step
the United States could take to bring its laws more in line with the global anti-bribery regime, even
before the Bribery Act, which eliminates de minimis exceptions, was passed, the “grease
payments” exception and the travel expenses affirmative defense had long been highlighted as
weaknesses of the FCPA.
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Critics of these provisions point out that small grease payments are

often the most harmful to the poorest members of society and do the most to stifle development in
industrializing countries. 80 Thus, the American refusal to recognize grease payments as
sanctionable bribes not only constitutes an expressive harm to the international community,
signaling acquiescence to the culture of bribery, but also significantly impacts the daily lives of
many of the world's poorest and most vulnerable citizens. 81
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State action may not be the only method for addressing the issue of corruption and bribery.
Strongly supported by the World Bank as “advanced way of fighting corruption” are so called
“collective actions”. 82 Collective actions are a means of achieving the level playing field that was
the goal of the FCPA, but is initiated by private companies. There are two categories of collective
actions. 1) anti-corruption declaration and 2) integrity pact. The integrity pact are project-based
and are agreed between the customer and the bidding company. Whereas the anti-corruption
declaration leads only to enforcement by honor, the integrity pact 83 consists of a formal, written
contract between the customer and the bidding company that includes provisions on an external
monitoring process and sanctions in case of violations of the agreement.
Principle-based initiative and certifying business coalition are agreements between
competitors. 84 The former binds competitors to not engage in corruption in their daily business on
the ground of principles and does not include any enforcement mechanism. The latter is a coalition
between competitors that fulfill requirements of an efficient compliance program and thus qualify
for the coalition as well as certification. 85 The requirements are regularly checked by external
audits. An audit with a negative result leads to the withdrawal of the certification. The “certifying
business coalition” is the collective action that enhances the strongest degree of fairness between
the stakeholders. It does not rely on “honor,” but forces companies actively to create a level playing
field. 86 From the criminal law as well as compliance perspective, the certificate of a wellimplemented coalition may, in cases of individual bribery, exculpate the board from charges of
organizational deficit and thus shield from personal as well as corporate liability.
All companies should attempt to mitigate compliance risks by creating a robust corporate
compliance program that is adequately designed to prevent and detect violations of the anticorruption laws. A sound compliance program will, at a minimum, involve creating the right tone
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and culture for the organization; creating policies and procedures; assessing risk; auditing and
monitoring compliance; and investigating and remediating potential misconduct. 87 The existence
of an effective program can mitigate penalties under the United States Federal Sentencing
Guidelines; weigh in favor of a non-prosecution decision under the Principles of Federal
Prosecution of Business Organizations; or be a complete affirmative defense to enforcement under
the Bribery Act of 2010. 88
Corruption represents an increased transaction cost, a distortion of economic signals, a lack of
transparency, an obstruction to free trade, and a source of inefficiencies such as nepotism and tax
fraud. Thus, all states benefit from the suppression of corruption. Consequently, there is an evergreater tendency to criminalize and prosecute bribery both internationally and domestically.

IV.

89

Conclusion

“The US recognized that bribery of foreign public officials was not simply a US problem but
a universal one. In aggressively promoting the adoption of similar legislation in other
industrialized countries the US sought to ensure a level playing field for competing businesses and
to increase market integrity and stability.“ 90 This initiative has advanced and grown in depth and
substance through international conventions such as the OECD, which has helped to create a
standard by which states create their own bribery and corruption initiatives. In 2010, using the
FCPA as a model, the United Kingdom took steps to create a modern and comprehensive set of
laws to govern corporate responsibility in the light of corruption and bribery.
The next steps of the international community should be to continue to use the proven model
of the FCPA as a guide to create comprehensive state endorsed laws governing corruption and
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bribery. At the same time the United States must be willing to update and modify the FCPA to
keep it current with international norms on bribery and corruption, much the way the FCPA was
amended in 1998 to satisfy its implementation requirements under the OECD Convention. 91 This
should be done to avoid potential conflicts, and to encourage multinational prosecution of
offenders like we saw in the Siemens case. Bribery remains a serious threat to the world today,
and it will require the concerted effort of the international community to combat it successfully.
If the United States wishes to promote increased enforcement efforts abroad, it should support the
incorporation of this model in other developed countries. 92 To this end the United States should
seriously consider amending the FCPA to eliminate the facilitation payments exception and bring
the country's laws more in harmony with the international standard.
The challenge for human rights and rule of law advocates alike is to figure out how best to
generate business practices which will ultimately define just what is and isn't commercial bribery.
93

In addition corporate compliance measures and schemes should researched, evaluated, and

reviewed to assist international corporations who are striving to comply with the changing
landscape of international law to navigate clear of any violations and the punishments that follow.
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