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Winckel
The high cost of building new homes and
effects of the foreclosure crisis left residential
construction in San Diego County at a
standstill. But Borre Winckel, President and
CEO of the Building Industry Association of San
Diego (BIASD) says that the industry is now
looking at a marginally-optimistic market.
By: Mary Montgomery
“It’s a very complicated market residentially
speaking,” said Winckel. “The market has contracted; we don’t have a handle on how much product
will be coming out because we don’t have a handle
on how much product will be approved in the entitlement process. If you have finished product, you’re
in a better position. You have something to readily
work with literally and figuratively, either a building
permit in your hand or an approved map that is
correct to the demand in the market.”

What worries Winckel about San Diego’s housing market today is the low number of single-family
detached homes, both coming to the market and
being planned for construction. The overwhelming
product being constructed is for the multi-family
market – apartments and condominiums.

“When the entire market is 60 percent to twothirds multi-family and overwhelmingly that product
is located in the city of San Diego, it tells you that,
with rare exception, the outer areas aren’t producIn a regional roundup of San Diego County, the ing,” Winckel explained. “If we look at the sum toresidential housing market in North County is cur- tal of single-family detached housing product in the
rently stronger than in South County. Winckel says suburbs, we seem to be stuck in the same 2,500 to
everyone involved in permit planning activities is 3,000 annual permits issued for multi-family dwellvery busy; it’s a land-centers market, but you have ings since 2007. So seven years in a row, we have
RESIDENTIAL Continues on Page 8
to have entitlement in place.

“All of the things that we’ve got going against us are
man-made problems. We can create housing if we can
get real about the regulatory environment.”

—Borre Winckel

President and CEO of BIA-SD
RESIDENTIAL Continued from page 7

ment growth, you don’t have salnot seen any meaningful increase ary growth, and you don’t have
in the production of single-family people who are ready, willing,
homes.”
and able to spend for a new mortgage. Our economy is keeping
The market uptick favoring people in their existing housing
multi-family is attributed to cur- stock.”
rent demand being fueled by a
residential product that people
“I’m not projecting an Armacan realistically lease or buy. In geddon scenario, said Winckel.
San Diego County, the econo- “Some of the risk factors we are
mies of scale favor multi-family seeing are always present. We
and density. Density can’t get ap- will continue to have a tight credit
proved at high enough rates for market and very tight regulatory
single-family detached dwellings. infractions on new entitlement,
so we will be under producing in
“You could produce the most San Diego to the market demand
architecturally-attractive
communities, eight to ten to the acre
with zero lot lines, and we can’t
get it approved,” said Winckel.
“Density is where our industry
is between a rock and a hard
place. Cities are saying you need
to come up with density because
density means less cars on the
road, more efficient land use, less
habitat destroyed, more transportation-friendly options and the
public says hell no, we won’t give
you density next door to us.”

which will drive up costs for new
product and pull up values in existing communities. None of this
addresses long-term housing
problems, so if these trends continue, it’s not a healthy scenario.”
Winckel believes that San Diego County needs 10,000 new
housing units a year at minimum
just to meet natural household
formation absorption in residential settings that that can’t be satisfied by moving into the existing
setting. Since 2006, the market
has been producing far less than
10,000 new housing units each

Winckel says global economic
uncertainly is also holding back
the market, with the American
home buying and leasing public consistently barraged by bad
news about employment growth
and the economy.
“If you don’t have new employ8
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year, a trend whose reversal would come only if
“All of the things that we’ve got going against us
San Diego County becomes largely a multi-family are man-made problems,” said Winckel. “We can
market.
create housing if we can get real about the regulatory environment.”
“We are being legislated in the direction of density. It’s not because the market wants it, it’s because
As residential construction continues to emerge
we are legislated that way,” said Winckel. “The rules from its current slump, a concern going forward is
of the game have become so expensive that you the imposition of policies and legislation intended
cannot offer a product to middle-class homebuyers to preserve the environment to the extent that they
at a price that their pocketbook permits – not at the risk placing California in a non-competitive busiequation of 25 percent of salary on an after-cash ness position. Both Winckel and the BIASD remain
basis; they’d have to have an enormous down pay- strong advocates of the local construction industry,
ment.”
actively engaged in the dialogue seeking ways to
sustainable foster new growth.
This market dynamic has Winckel predicting that
Riverside County – a single-family market – will do
The Building Industry Association of San Diego
better in terms of growth. He is quick to warn that County (BIASD) is a non-profit trade association
the residential market dynamics present in San Di- that represents the 750 member firms and 60,000
ego County may produce bedroom communities in employees who earn their livelihood in the resiRiverside for people who have jobs in San Diego, dential and commercial building industries. The
negating the very environmental considerations individuals and companies that make up BIASD’s
that density demands are intended to fix.
membership are diverse, with representation from
for-profit affordable housing builders, mixed-use
Still, future residential construction growth in San builders, green builders, infill builders and general
Diego, even if limited to the multi-family market, could contractors.
come about with improving economic conditions.
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CNV
Celebrates
13 years!

It was thirteen years ago that CNV founder, Mike and Sandy Caples had
a vision that would forever change the San Diego construction industry.

To celebrate, CNV takes a trip down memory lane…
After closing his automotive related business, in the late 90’s, Mike was hired to do some office
work for a construction subcontractor. Shortly after Mike came on board, the sub landed a large
school project that was plagued with change orders and delays. After hearing his employers struggle,
Mike began a campaign to fix the problem with the school board by writing letters, calling and even
reached out to the media for help. The media didn’t seem to care much about construction, which
was confusing given they are the second largest employer in San Diego behind the military. Mike also
joined a group of concerned industry partners to help address some of the problems the subs were
experiencing. Mike finished his work for the subcontractor, however, something stuck with him. Hitting the job market once again, he felt uninspired, and something was in the back of his mind telling
him to dig deeper. Just why is there no media outlet for construction? And so it began…
It started with a 36-page black and white mock up magazine, that he
took around to contractors he had met, and jobsites he saw along the
way. Advertising pays for the magazine, so his biggest obstacle was
selling something that wasn’t really real yet. Yet many contractors saw
the importance of what he was creating, and jumped on board! The first
magazine was set to be published at the end of September. Then September 11 happened, and he decided to wait for things to settle before
going forward. After a few days, feedback was positive, so the first issue was released at the end of October 2001.
CNV took on a life of it’s own shortly after the first issue. The industry
quickly realized what it had been missing. During its thirteen years,
CNV has not only published a magazine, it has played an intricate role
in helping the industry and it’s future.
Noticing a decline of young adults entering the workforce,
CNV created Building Careers in Construction, a non-profit
organization that put on an annual event, Construction Expo
held at Qualcomm Stadium. The objective of the expo was
to provide attendees opportunities to meet with industry
employers, try different aspects of construction and overall,
have fun! The first expo happened in 2004 and had such a
positive response by both the community and the industry.
5,000 attendees flocked to the expo every year and hundreds received jobs, and valuable information on joining the
workforce. The proceeds from the expos went to the Stanley E. Foster’s Construction Tech Academy (CTA), a local
high school that focused it curriculum around construction.
Over $150,000 was donated to CTA! Unfortunately, the recession hit that led to many construction companies to halt
hiring. 2008 was the last expo, which was hard to let go.
760.466.7790

CNV Continues on Page 12
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CNV Continued from page 11

In 2003 and 2007, San Diego was hit with devastating
fires. Hundreds of homes were lost and people began
the rebuilding process. Despite the horrific loss, many
victims were then “revictimized” by sleazy construction companies taking large deposits then disappearing, poor workmanship, and delaying the process. In
2003 and again in 2007, CNV held San Diego Rebuilds,
an event that housed over 250 reputable companies,
information assistance on the rebuilding process, and
displays and demonstrations. Many victims were relieved to have a safe place to go to receive the valuable information and assistance.
CNV continues to support students pursuing careers in construction and has done many things for outreach. Every year, CNV publishes a list of San Diego State University Construction Engineering
and Management program students seeking jobs or internships.
Many students land work quickly and with highly reputable companies. CNV also works closely with CTA students. Recently, CNV
held a journalism contest for CTA students where they went to a
real jobsite and then in groups, wrote an article about the school
construction project. This hands-on experience taught the ninth
grade high school students about the architecture, engineering
and construction trades. The winning article was featured in the
January 2014 magazine.
Over its 13 years, CNV has received many prestigious awards including an
award in 2003 from the San Diego Chapter of the American Subcontractor’s Association as well as NECA San Diego’s Service to the Industry Award in 2007,
and AGC San Diego’s Award in 2012. A big accomplishment was receiving an
Award of Merit from the San Diego and Imperial County Chapter of the American
Public Works Association and in the same night, received a California Senate
Resolution #1187 from Senator Dennis Hollingsworth for the pivotal role CNV
has played in community efforts and advancing the construction industry in San
Diego and Riverside counties.
One major advancement CNV has made over the years has been expanding to not just be one printed
magazine, but become a publication service. CNV also creates NECA San Diego’s quarterly magazine,
and AGC San Diego’s bi-monthly Constructor Magazine. Digital versions of all the magazines add a
special touch too!
CNV is so proud and humble by the support of the industry and look forward to continuing our outreach.
This would not be possible with out the continued support of advertisers and long-time supporters.
Many things are in store for the future including new sections featuring valuable information,
interesting facts about construction and San Diego, and more advancements utilizing cutting edge
technology. Stay tuned!
12
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SDC & Associates
Celebrates 20 Years
of Excellence
Construction is more than just creating and building
things. It’s a very complex process with many delays and
disruptions on even the simplest of projects. From change
orders to lawsuits, it’s important to have someone on your
side that knows how to handle these situations very well.
SDC & Associates, Inc. (SDC) is celebrating 20 years of doing just that. With more than 40 years of construction experience, SDC founder Anwar Hafeez
has seen and dealt with it all. SDC’s
moto is “Profit from our experience”.

have a team that understands the process, and knows the
tricks to ensure you come out ahead.

Understanding how complex these situations are, SDC
is also very honest and upfront with its clients. If they analyze the case is not winnable, they inform them of such and
that is the reason why they should not pursue the claim.
In the 20 years in business, they’ve
only lost one case due to objectively
advising their clients. “Having worked
for both the owner’s side and the conMr. Hafeez is an engineer and contractor’s side, I fully understand how
struction project manager who has
the owner’s think about claims and
constructed major landmark projects
how they attack claims,” said Hafeez,
including the San Diego Convention
“And that’s another reason why we are
Center, Los Angeles Central Library,
so successful. We can anticipate what
Los Angeles International Airport exthe attack is going to be and take care
pansion in preparation for the 1984
of the attack during the preparation
Olympics and the Washington DC Suband presentation of the claim. Plus
way System, Medical University for the
we possess specialized knowledge on
Armed Forces, Luxury Hotel as well
how to win merits for change orders
as many public and private projects.
and claims. Our basic philosophy is, if
He was in charge of project budgets,
we think we are going to win then we
CPM schedules, claim and change
win it. But if we think we will lose it,
“One of our motto’s is
order resolution, and subcontractor/ ‘commitment to excellence’. then we tell our clients right off the
supplier supervision. This experience
We don’t do good work, or bat, here’s the reason why you can’t
gives Anwar inside information on how very good work, we just do win this.” Mr. Hafeez is also a trained
to handle these situations extremely
arbitrator and mediator.
excellent work.”
well, and gave him the background for
— Anwar Hafeez
founding SDC.
SDC also devotes time to training
President of SDC & Associates
with association award winning semSpecializing in construction claim preparation and ne- inars including the most recent ten part Project Managegotiations, construction management, dispute resolution, ment series. “We started when one of our clients asked us
partnering, expert witness and litigation support, SDC has about educating their workforce, which we did and we were
proven itself to be the go-to for construction consulting also looking ways to market ourselves. We thought if we
and training. Successfully negotiating and resolving over provided quality education, then, when they were in need
$300 Million in change orders and claims, it’s important to of an expert, they would come to us or they could do the
14
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work themselves,” Hafeez stated. “When they have sat in a
seminar all day and ask us questions, and we knew all the
answers, they have a lot more confidence to hire us instead
of finding someone via google.”
Primarily based in San Diego, they operate in over 40
states including Hawaii and Alaska. Hafeez says “Not too
many people go to Alaska, so they have shortage of the type
of expertise that we provide, so we actually pick up quite a
bit of work up there.”
On his off time, Hafeez still finds time to travel and compete in bridge tournaments which he enjoys to do, “keeps
the mind active pretty well,” he says. “It’s a good game to
learn, it keeps your memory sharp.”

Project Management in the 21st
Century and Project Close-Out
Learn how to choose an Internet based Project
Management system, how to use the Internet
to manage projects and why project closeout
is so difficult. Learn why some companies
can’t seem to finish a project and the key role
that subcontractors play in project closeout.

TOPICS COVERED INCLUDE:
· How to choose a Project Management
System
· Project Management Technology
· 21st Century Tools and Demonstrations
· Checklist: Needs Analysis
· Project Closeout Case Studies will be
discussed
· Design-Plan-Execute-Close-Out
· Whys is Close-out important?
· Who is a good closer?

The future is still bright for SDC, and they plan on staying around for years to come. “This business is still fun,
because we still run into lots of interesting problems and
we come up with innovative out-of-box solutions, so it’s
not the same thing day in and day out.” He doesn’t plan
on expanding too much though, “we want to maintain the
high quality level that we have always provided. Our motto
is ‘commitment to excellence’, we don’t do good work, or
very good work, we just do excellent work. In order to keep
doing excellent work, we must maintain a smaller presence
so that I can still do the same quality control on everything
that goes out of this office.”
To celebrate it’s 20th anniversary, Anwar is taking the
entire staff to Las Vegas! SDC & Associates is also holding
a special seminar for previous clients, and also a 2 for 1
deal for its previous seminar attendees on November 13th
in Los Angeles and November 14th in San Diego. For more
information, call SDC & Associates at (800) SDC-3996 or
visit www.sdcassociates.com.

Congratulations SDC & Associates
on your 20th Anniversary!

760.466.7790

· Contract Completion Clauses in Contracts
· Post Project Review

Dates & Locations
San Diego, CA
Los Angeles, CA
TIME:
Thurs, Oct 23, 2014 8:00 AM Friday, Oct 24, 2014
Doubletree Hotel Circle
Doubletree Los Angeles
TO
1515 Hotel Circle South
120 S. Los Angeles St.
4:00 PM San Diego, CA 92108
Los Angeles, CA 90012

$299 Per Seminar

SEPTEMBER 2014

To register and view the complete
PM Series Schedule, VISIT:

www.sdcassociates.com
SDC & Associates, Inc.

9150 Chesapeake Dr. Ste. 190,
San Diego, CA 92123
P: (800) SDC-3996 F: (800) SDC-3997
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NEWS

A section of interesting construction
related news from around the country

positioning technology to control two
of the largest gantry cranes. A complicated project required innovated
thinking to add two mainline lanes to
Researchers at Stanford University the inside of a curving slope bridge,
Apple’s in the process of building a have been developing seismic isola- with a 74-ft median gap. Using rails
four-story, 2.8 million SqFt circular tion bases that are more economi- wasn’t an option, and manually steeroffice complex on 176 Acres in Cuper- cal without compromising integrity. ing the cranes with large tires proved
tino, CA with high hopes to make it the Their hope is to create a house that a difficult task after bumping the
greenest building on the planet. All of can keep occupants safe, with little wall a few times. Use of the GPS has
Apple’s facilities is powered by renew- damage and make it affordable. They saved time and money while keeping
able energy, including its data centers believe the cost to install it on a new lane closures to existing traffic to a
that are run solely on 100% renewable home will be $15,000 while retrofit- minimum.
energy and a Microsite nearby helps ting already built homes, may still be
reduce their carbon footprint. Apple expensive.
Drones aren’t just for
vows it’s new building will consume
destruction
30% less energy than a typical R&D GPS Guides Gantry
Drones are proving useful for use in
building , utilize more green materi- in highway widening
construction. Improving jobsite comals, and 80% of it will be open space project
munication and safety, drones also
to house more than 7,000 trees. Air Crews in southwest Florida have been perform difficult tasks like 3D modflows freely between the outside and working on a 1.6-mile-long widening eling and real-time images. They also
project of Interstate 75 using global are lightweight and affordable.
inside cutting down on ventilation.

APPLE’s ‘Spaceship’
Campus shooting for
greenest building on
planet

Low Cost Seismic Base
for houses passes
shake test

toolshedrentals.com

Escondido • CA

SALES & RENTALS • DELIVERY AVAILABLE • OPEN SATURDAYS

2008 VERMEER BC600XL Stk# 2004 CAT 301.8 Stk# 1573, OROPS
1433, 6” Wood Chipper, 27 Horse Aux Hydraulics, Knock Down Blade,
Power, 2” Ball Hitch...............$4,999 Pin Grabber Coupler..............$15,900

2006 WACKER RT82-SC Stk# 1791,
Trench Roller w/remote control,
32” wide Padfoot Drums.....$9,500

FOR MORE INFORMATION CONTACT GARY HAWTHORNE: (760) 644-6493

Located at 156 W. Mission • Escondido • CA • 92025
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P.S. It’s the law.
CONSTRUCTION LAW BY PAM SCHOLEFIELD

10815 Rancho Bernardo Road Ste 105• SAN DIEGO, CA 92127 • TEL: 858.613.0888

Playing the Game on Two Fields?

You Need to Know the Difference in Bond Laws!

This article touches on two of the important differences for getting paid on under payment bonds for state
jobs verses federal jobs – the difference in timing on bond
claims and licensing requirements.
As a refresher, there are both federal and state laws that
require the prime contractor to furnish a payment bond for
the protection of subcontractors and material suppliers on
federal or state public works construction projects.
Payment bonds function to
provide security to ensure that
subcontractors and material
suppliers get paid for their labor and materials provided on
federal or state projects as an
alternative to securing their
rights to payment by way of a
mechanics’ liens (which are allowed on private property projects). Mechanics’ liens are not allowed on federal or state
projects because land owned by the federal government or
any state or local government (including school districts
and other government agencies) because a mechanic’s
lien conveys an ownership interest in the property to the
person with the mechanic’s lien.
Even though both state and federal law require bonding
for publicly owned projects, the requirements and rights
related to bond claims differ greatly!
Deadlines Based on Whose Work?
Most contractors know that making a claim against a
prime contractor’s payment bond for a government project
involves beating tight deadlines. But, the triggers for those
deadlines is where the confusion comes in. In public projects in the State of California, the deadlines relate to when
the entire project is completed (or the cessation of labor if
18
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the project is not completed). Thus, the trigger date that
sets the deadline to make payment bond claim (or file suit
against the payment bond) on a state public works project
does not relate to the completion date of the claimant’s
work. But, for claims against a payment bond for a federal project (known as a Miller Act claim), the deadline is
triggered by the last date on which the claimant performed
the labor or supplied the material upon which the claim is
made.
In most cases, the date
on which the entire project is
completed will most likely vary
greatly from the date your own
work is done. So, if you want to
play in both state and federal
project arenas, you’d better
keep up on the different deadlines – otherwise, you may miss
you chance to secure your payment rights.
Who Needs a License?
An unlicensed contractor usually gets no respect. Just
ask the CSLB. Everybody knows about the State laws designed to punish those that contract without a license,
that unlicensed contractors cannot sue to get paid, and
that they can even be required to give back everything they
were already paid. The same goes for subcontractors and
sub-subcontractors and anyone that falls under the broad
definition of a “contractor” by California statutes.
But, can an unlicensed subcontractor working in California on a federal project make a payment bond claim for
payments due on its subcontract?
According to a California U.S. District, the answer was
“no.” That court ruled that an unlicensed sub-subcontractor working on a federal project located in California can-

SEPTEMBER 2014
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not make a Miller Act payment bond
claim. The District Court concluded
that California’s contractor licensing
law applied and, therefore the unlicensed sub-subcontractor could not
pursue a Miller Act claim against the
prime contractor when that sub-subcontractor had not been paid for its
work. This decision was based on California License Law (Bus. & Prof. Code
sect. 7031(a)), which prohibits any
contractor from maintaining an action
for collection of compensation for its
work if unless it was properly licensed
contractor during the performance of
its contract.
The U.S. Court of Appeals disagreed
and determined that “that rights and
remedies under the Miller Act may not
be conditioned by state law.” Thus,
California’s law that prohibits the
right of a non-licensed contractor to
maintain an action for collection of
unpaid services does not apply to a
Miller Act payment bond claim.
While this reversal is a win for subcontractors on federal projects, it
should not have been surprising since
it is in line with what other federal
courts have already determined – that
a Miller Act claim right is a federal
right, not a right that depends on any
state laws.
General Disclaimer
The information in this article is
based upon California law and is for
general information only. Any information
or analysis presented here is intended
solely to inform and educate the reader
on general issues. Nothing presented or
referenced to, regarding facts, documents
or applicable laws, constitutes legal advice.
Before acting or relying on any information,
including any information presented here,
consult with a qualified attorney for your
specific situation.
Scholefield holds an active PE license
in Colorado, an undergraduate engineering
degree from the University of Florida, and
received her JD from the University of San
Diego.
760.466.7790
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Oorah! 252 AGC
members compete
in the 2014 MCRD
BOOTCAMP CHALLENGE

By Marcy Knopman, AGC SD’s Bootcamp “Recruiter”
On Saturday, September 27, for the 3rd consecutive year, AGC participated, as well as sponsored,
the MCRD BOOTCAMP CHALLENGE. This event is a collaborative effort with the AGC Build & Serve
Committee and the AGC Safety Committee. Proceeds from our registration will go to support our
military heroes through the efforts of the Marine Corps Community Services, the Wounded Warrior
Project, and Words of Comfort, Hope & Promise. Thanks to our participating AGC members and
firms, we are proud to announce we have raised a total of $11,866, which will make a difference
in the lives of our Marines/Wounded Warriors and their families, who selflessly make a difference
in our lives by protecting us each and every day!
The San Diego construction industry is a strong supporter of our military presence in San Diego,
and AGC's support of this event is a small way that our industry demonstrates our appreciation of
all the sacrifices those in the military make for our country, and all the opportunities the military
provides our industry to build the facilities on the various bases located in Southern California.
Our team motto is very apropos..."WE BUILD WHAT THEY PROTECT."

The MCRD BOOTCAMP CHALLENGE is
definitely not for the faint of heart. Civilians are
provided access to the base during Fleet Week
for a furious 3-mile course featuring obstacles,
which includes rope crawls, scaling walls,
climbing over haystacks, crawling through pipes,
climbing over logs, push-up station, etc. This
exact course is used by Marine Recruits during
their intense 12-week basic training here in our
very own backyard. Our members get a taste of
the physically and mentally challenging training
the recruits encounter during their rigorous
training; the Marine Corps Recruit Depot in San
Diego is where real "Marines are made!"

Now
Hiring!
Cable, Pipe and Leak Detection, Inc.
is now hiring field technicians in
Leak Detection and Utility Locators
Will Train! Must have some plumbing
or utility locating experience

Please email resumes to
cmosier@cpldetection.com or call
619-873-1530 between 10:00am – 4:00 pm

760.466.7790

CONTRACTOR NEWS

21

Documentation is Key to
Car and Truck Expenses
By: Glenn M. Gelman & Associates

1940 East 17th Street Santa Ana, CA 92705 Phone: (714) 667-2600 ext. 267
Email: mkarver@gmgcpa.com Website: http://gmgcpa.com
When it comes to vehicle expense tax deductions (and costs
related to other “listed” property),
as well as travel and entertainment expenses, the law is clear
and strict on required documentation. And, there is little wiggle
room.

Facts of the Case

Lee Baker worked as a self-employed truck driver. He owned a
1995 Mack Truck tractor which he
used to haul tank trailers. He did
not own the trailers. The taxpayer
claimed approximately $63,638 of
expenses related to his truck business for the year at issue.
Of the total, he claimed $38,516
for fuel, $12,200 for truck maintenance, and the remainder for other expenses. But he provided no
documentation to support any of
the expenses claimed.
In the case of listed property,
you generally must provide support for the:
•Amount of each business
use (for example, mileage or
hours);
•Date of the usage;
•Amount of any other expenses (such as gas and maintenance);
•Business destination, and
•Business purpose.
The court noted that listed
property includes autos and other property used as a means of
transportation, unless there’s an
exception. It went on to say one of
22
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Listed Property

Listed property is
a special classification for assets that
lend themselves to
both personal and
business use.
The designation
is for tax purposes
only and has no meaning for financial reporting.
Examples of listed property include automobiles, trucks, airplanes and computers (except those used exclusively in a regular business establishment.
Vehicle exceptions include those such as
flat bed trucks, hearses, and certain other
vehicles that are not amenable to personal
use. A more common exception is a specially
modified truck or van such as one with permanent shelving in the cargo area that constantly
carries merchandise or equipment, has only
front bench seating and permanent lettering
or advertising.

The “Cohan Rule”

Under the Cohan Rule, when taxpayers are
unable to produce records of actual expenditures, they may rely on reasonable estimates,
provided there is some factual basis for it.
The rule is based on a tax case involving
entertainer, composer and playwright George
M. Cohan, who claimed a deduction for entertainment expenses but had no documentation.
The court estimated his deduction on the
rationale he must have incurred some expenses. Ironically, the rule can no longer be used
for travel and entertainment or expenses related to listed property such as cars and trucks.
SEPTEMBER 2014

those exceptions is property used
directly in the business of transporting persons or property for
compensation or hire.

A Credible Witness

Because the property use
didn’t have to meet the strict
substantiation requirements, the
court could estimate the taxpayer’s expenses under the “Cohan
Rule” (see right-hand box).
In this case, the court found
the taxpayer was a credible witness. He testified his claim for
fuel expenses of $38,516 was
based on his estimate of 65,000
miles at 6.75 miles a gallon. The
court used an average cost of
$2.47 a gallon for diesel, based
on U.S. Energy Information Administration prices for the year.
That produced a cost of $23,785.
The court believed the taxpayer drove a substantial number of
miles, but without any documentation to support his testimony, it
found he was entitled to a deduction of $18,000 for fuel costs. The
court allowed $500 for insurance
(taxpayer claimed $1,500); $500
for oil changes (claimed $1,722)
and $400 for licenses ($1,450
claimed). The court found it did
not have enough evidence to substantiate maintenance, storage,
taxes, and travel expenses the
taxpayer incurred and allowed no
deduction for these items. (Lee
Anthony Baker, T.C. Memo. 2014122)
info@contractor-news.com

Lessons for Other Taxpayers

Most taxpayers don’t lose deductions as a result of
some esoteric rule of tax law. They are lost because of inadequate records.
The general rule is that you must prove the business purpose and payment, usually by an invoice and a check. You
may be able to support the deduction by other means, such
as a diary for small items where a receipt is difficult to get.
If you don’t have adequate documentation, the courts can
use the Cohan Rule to estimate expenses for most other
types of expenditures, such as office supplies and utilities.
Even if the court does apply the Cohan Rule, it must
have some basis for estimating the expenses. For example,
say you are a plumber and have only two cell phone bills for
the year under audit. The court can estimate your annual
bill. If you have no bills at all, the court may decline to help
you. And the courts are hardly generous. Frequently, the
amount allowed is a fraction of what is claimed, assuming
the court believes you to be credible.
For meals, entertainment and listed property usage
(cars, trucks, etc.), the requirements are more specific
and the Cohan Rule isn’t available. For vehicles, you must
document the:
•Cost and date of each expense;
•Mileage for each business use;
•Date of vehicle use;

•Business destination, and
•Business purpose of the trip.
Each of these applies to each trip. In addition, you’ll
need the date you started using the vehicle for business
and the total miles during the year.
The best approach is a diary (or app for your smartphone, tablet or other device) with the date, destination,
business purpose, start and stop odometer readings, and
expenses. The recording should be made as close as possible to the time of the trip. That could be the same day, or
within the week. The longer you delay, the less credible the
record.

The Complexities and Exceptions

Those are the basics. The rules are actually much more
complex. And there are exceptions, but they apply in limited situations. For example, you may be able:
•To record the length of a business route once a week
with the total miles traveled, if you travel the same
route every day servicing customers, or during the
week on specific days. You may be able to establish
the date of each trip with a receipt, record of delivery,
or other documentary evidence. The less obvious the
business purpose, the more explanation may be needed.
•To account for several uses of your car that can be conGelman Continues on Page 24
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Gelman Continued from page 23

sidered part of a single use, such as a round trip or
uninterrupted business use, with a single record. Minimal personal use, such as a stop for lunch on the way
between two business stops, is not an interruption of
business use.
•To use sampling to record your business usage, but
you’ll have to demonstrate by other evidence that the
periods for which an adequate record is kept is representative of the use throughout the tax year. Talk with
your tax adviser.
If you’re audited, one of the first things the IRS will
ask for is your car diary. Auditors know that most taxpayers won’t be able to produce an adequate, if any, log. And,
just 10,000 business miles probably equates to more than
$5,000 in deductions. If you have no log, the agent starts
the audit with $5,000 on his side. That’s assuming only one
vehicle that is inexpensive to run.
The same rules apply to leased vehicles. Taking the
standard mileage? That will allow you to avoid computing
depreciation as well as tracking gas, maintenance, insurance, etc. costs, but the other recordkeeping rules (mileage, date, etc.) still apply.

Employee Seeking Vehicle-Expense
Reimbursement

Whether you reimburse using the actual or standard
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mileage method, the same recordkeeping rules apply.
When employees use a company car, the same recordkeeping rules apply. Undocumented mileage must be included
as income on the employee’s W-2.
While the requirements may sound draconian, once
you’re in the habit, it’s not that bad. The rules are lengthy
because they cover a broad spectrum of activities.
Your tax adviser may be able to suggest ways to reduce
your paperwork.

About Glenn M.
Gelman & Associates:
Glenn M. Gelman & Associates (www.gmgcpa.
com) is a premier accounting firm in Southern
California committed to providing superior tax,
audit, accounting, strategic business consulting,
litigation support and business valuation services
to private businesses and individuals to enhance
profitability, save taxes, improve accountability
and preserve wealth. As a local firm, with national
and international resources, Glenn M. Gelman &
Associates attracts talented and experienced staff
members who provide clients with service that
exceeds expectations. For more information, email:
mkarver@gmgcpa.com or visit http://gmgcpa.com
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CNV Mourns Sudden
Death of Glenn Gelman

Glenn with his wife Paula

On Friday, August 29, 2014, Glenn Gelman
passed away in a tragic motorcycle accident
in northern Arizona. Glenn was riding with a
group of motorcyclists participating in one of
his favorite annual cross-country tours from
Mexico to Canada, the Three Flags Motorcycle
Classic Tour.
Funeral services were held on Sunday,
August 31, 2014 at 4:00 pm at Harbor LawnMt. Olive Memorial Park & Mortuary in Costa
Mesa, CA. He is survived by his wife, Paula,
children, Rebecca, Leora, Elana and Anthony
and his parents, Irving and Rochelle.

This magazine was produced by:

Glenn M. Gelman & Associates has been
suppling articles for CNV for many years, and
has helped us with our finances. We are deeply
saddened by this news. He will be truly missed!
Glenn M. Gelman & Associates writes the
following about Glenn:
“Glenn was generous and thoughtful, and his
kindness had a positive effect on so many. Glenn
helped countless people as a Rabbi, Cantor and friend,
and he was someone you could count on in good and
bad times. Glenn had a larger than life presence and
personality and he was outstanding in everything he
set his mind to. A great CPA and industry leader with a
gifted mind, Glenn set the standard for those who will
follow in his footsteps. Glenn’s energy was tireless and
his loyalty and friendship endeared him to those who
were fortunate enough to call him friend.”
760.466.7790

Need Sales???
Call CNV for advertising
opportunities in
San Diego’s leading
construction magazines!
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Electrical Industry
BBQ & Open House
September 24, 2014
at the Electrical
Training Center
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End of
Summer Mixer
& General
Contractor
Showcase

September 24, 2014
at The University Club
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