One Lawyer Representing Multiple Clients
Sitting on the Same Side of the Table

by Gianfranco A. Pietrafesa

A conflict of interest common in transactional matters occurs when a lawyer is
asked to represent several people on the same side of a transaction; for example,
when several people ask a lawyer to represent them in forming, buying or selling
a business. This situation is referred to as a concurrent conflict of interest due to
the lawyer’s common or multiple representation of two or more clients in the

same matter.:

he first part of this article reviews the perti-
nent Rule of Professional Conduct as well as
other authorities, such as the Restatement
{Third) of the Law Governing Lawvyers and
the comments to the ABA Model Rules of
L Professional Conduct, and presents hypo-
thetical fact patterns, to identify when such conflicts of

interest typically occur. The next part of the article reviews
the pertinent Rule of Professional Conduct and other legal
authorities concerning the concept of informed consent to
determine when a lawyer may undertake multiple represen-
tation in the face of a concurrent conflict of interest. Final-
iy, the article suggests a form letter to be signed by clients to
provide their informed consent, in writing, to the multiple
representation, this letter also serves to protect the lawyer
from any allegation that he or she viclated the Rules of Pro-
fessional Conduct by representing two or more clients in the
same matter.

Identifying Concurrent Conflicts of Interest

tnder Rule of Professional Conduct 1.7(a)(2), a concurrent
conflict of interest occurs when “there is a significant risk that
representing one or more clients wilt be materially limited by
the lawyer’s responsibility to another client...”” For example,
a concurrent conflict of interest exists when one lawyer repre-
sents two or more clients on the same side of a transaction,
such as the formation of a business entity.
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The two things to understand under RPC 1.7(a}(2}) are the
concepts of “material limitation” and “significant risk,”
which are, necessarily, inextricably intertwined and some-
what subjective. It is appropriate to consult the ABA com-
ments to the model rules for guidance in interpreting and
understanding these concepts because New Jersey has largely
adopted ABA Model Rule 1.7.°

The ABA comments explain when a lawyer’s representation
may be materially limited:

...a conflict of interest exists if there is a significant risk that
a lawyer's ability to consider, recommend or carry out an
appropriate course of action for the client will be materially
Emited as a result of the lawyer's other responsibilities or
interests. For example, a lawyer asked to represent several
individuals seeking to form a joint venture is likely to be
materially limited in the lawyer’s ability to recommend or
advocate all possible positions that each might take because
of the lawyer’s duty of loyalty to the others. The conflict in
effect forectosures alternatives that would otherwise be avail-
able to the client. The mere possibility of subsequent harm
does not itself require disclosure and consent. The critical
questions are the likelthood that a difference in interests wili
eventuate and, if it does, whether it will materially interfere
with the lawyer's independent professional judgment in con-
sidering aiternatives or foreclose courses of action that rea-

sonably should be pursued on behalf of the client.?



There must also be a “significant
risk” that the lawyer’s representation of
multiple clients will be materially limit-
ed. The ABA comments explain the term
“significant risk” as follows:

...Relevant factors in determining
whether there is significant potential
for material limitation include the
duration and intimacy of the lawyer's
relationship with the client or dients
involved, the functions being per-
formed by the lawyer, the likelihood
that disagreements will arise and the
likely prejudice to the dient from the

conflict....®

Whether a limitation is material and
a risk significant can be viewed as sub-
jective standards. However, a review of
several common fact patterns and an
examination of the legal authorities
confirm that it will not take much for a
significant risk of a material limitation
to exist when a lawyer represents two ot
more clients in the same matter.

A lawyer will understandably be
excited when he or she has two or
more clients who want to retain him
or her to form a new business or to
represent them in the acquisition of a
business. Following is a typical fact
pattern:

Friends and business associates A, B,
and C decided to form a partnership to
manufacture and sell computers to
small businesses. According to their
plan, each of the three will make dif-
ferent contributions to the venture: A
has technical expertise, 8 has access to
the necessary capital, and C has a
strong background in management
marketing.

The three participants had a rough
idea of how they would further divide
responsibilities as the business devei-
oped, and also how they wouid divide
the hoped-for prefits. Together, the
three sought to retain lawyer L to

finalize and formalize their agree-
ment, as well as to take the necessary
steps to form the partnership....®

A lawyer, however, may not know or
appreciate that such a situation presents
a concurrent conflict of interest if he o
she undertakes the representation of
two or more clients in the same transac-
tion. The conflict becomes a little clear-
er when the following is considered:

...The different contributions to be
made to the partnership alone indi-
cate that the prospective partners
have confiicts of interest with respect
to the structure and governance of the
partnership... With the informed con-
sent of each... Lawyer may represent
all three cdients in forming the busi-
ness. Lawyer may assist the clients in
valuing their respective contributions
and suggest arrangements to protect

their respective interests....”

In some situations, the conflict of
interest may be immediate, actual and
apparent. In other situations, it may be
“significant and plausible, even if it is
not certain or even probable that it will
occur.” In other words, a conflict of
interest that may occur in the future
must be addressed in the present. Con-
sider the following example:

..kawyer is satisfied that {the] dients
are committed to forming the enter-
prise and that an agreement can be
prepared that will embody their com-
man  undertaking. Nonetheless,
because a substantial risk of future
conflict exists in any such arrange-
ment, Lawyer must explain to the
clients that because of future econom-
ic uncertainties inherent in any such
undertaking, the clients’ interests
could differ in material ways in the
future. Lawvyer must obtain informed
consent...before undertaking the com-

3 g
mon representation.

Professors Geoffrey Hazard Jr. and W,
William Hodes, two prominent com-
mentators on legal ethics, have noted
that “common representation IS permis-
sible where the clients seek a common
goal, yet recognize that they also have
(some} competing interests in the mat-
ter...”" Thus, “...joint or common rep-
resentation of all three clients by L is
propet, assuming that L first makes ade-
quate inquiry about the relationship of
the parties and determines that only a
small risk exists that serious differences
between them could eventuate.”"
The ABA comments likewise note:

...common representation is permissi-
ble where the clients are generally
aligned in interest even though there
is some difference in interest among
them. Thus, a lawyer may seek to
establish or adjust a relationship
between clients on an amicable and
mutually advantageous basis; for
example, in helping to organize a busi-
ness in which two or more clients are
entrepreneurs [or] working out the
financial reorganization of an enter-
prise in which two or more clients have
an interest....The lawyer seeks to
resolve potentially adverse interests by
developing the parties’ mutual inter-
ests.  Otherwise, each party might
have to obtain separate representa-
tion, with the possibility of incurring
additional cost, complication or even
litigation. Given these and other rele-
vant factors, the clients may prefer

that the lawyer act for ali of them.”?

Informed Consent

When there is a significant risk that a
tawyer’s representation of two or more
clients on one side of a transaction will
be materially limited, a natural reaction
would be that the lawver cannot repre-
sent all of the clients. The Rules of Pro-
fessional Conduct recognize, however,
that other factors may come into play,
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including the clients’ right to select the
lawyer of their choice. Therefore, the
Rules of Professional Conduct allow one
lawyer to represent multiple clients in
the same matter, provided that certain
conditions are met.

As long as the representation is not
otherwise prohibited by law, a lawyer
may represent two or more clients in the
same business transaction while there is
a concurrent conflict of interest when:

1. each client gives informed con-
sent, which is confirmed in writ-
ing, after full disclosure and
consultation;

2. the lawyer’s consultation with
the clients includes an explana-
tion of the common representa-
tion and the advantages and
risks involved: and

3. the lawyer reasonably believes he
or she will be able to provide
competent and diligent repre-
sentation to each client.”

The Rules of Professional Conduct
define “informed consent” as “the
agreement by a person to a proposed
course of conduct after the lawyer has
communicated adequate information
and explanation about the material risks
of and reasonably available aiternatives
to the proposed course of conduct.”™
The ABA comments explain the term as

follows:

Informed consent requires that each

affected client be aware of the rele-

possible effects on loyalty, confiden-
tiality and the attorney-client privilege
and the

involved....!s

advantages and risks

Professors Hazard and Hodes have
written the following about the issue:

Multiple client representation of this
kind is permissible, so long as the requi-
site precautions are taken to safeguard
confidential client information... and
to assure that each common client is
aware of the risks and gives informed
consent.

Each of the parties inveolved in
these situations is equally a current
client of the same lawyer. Fach dient
therefore faces the risk that the shared
lawyer's ability to provide loyal repre-
sentation wili be "materially limited,”
because of responsibilities owed to
one or more of the other current
clients....As in any concurrent conflict
of interest shuation, therefore, the
shared lawyer must first make an inde-
pendent determination that the repre-
sentation is “consentable,” and can be
conducted competently and diligently
with respect to each clent. If that
threshold is satisfied, the lawyer is
then required to explain the risks and
benefits of joint representation,
including the impact on confidentiality
concerns and on the attorney-client
privilege...and obtain the informed

consent of each affected client.’®
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vant circumstances and of the material
and reasonably foreseeable ways that
the conflict could have adverse effects
on the interests of that client. The
information required depends on the
nature of the conflict and the nature
of the risks involved. When represen-
tation of muitiple dients in a singie
matter is undertaken, the information
must include the implications of the

common representation, incuding
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With regard to the attorney-client
privilege, the lawyer must advise the
clients that “the prevailing rule is that,
as between commeonly represented
clients, the privilege does not attach.
Hence, it must be assumed that if litiga-
tion eventuates between the clients, the
privilege will not protect any such com-
munications, and the clients should be
50 advised.”V

With regard to confidentiality, the
lawyer must advise the clients that

information received from one may be
shared with the others if the informa-
fion is relevant to the common repre-
sentation, “and that the lawyer will
have to withdraw if one client decides
that some matter material to the repre-
sentation should be kept from the
other.”® The reasoning is that “the
lawyer has an equal duty of loyalty to
each client, and each client has the right
to be infermed of anything bearing on
the representation that might affect that
client’s interests and the right to expect
that the lawyer will use that informa-
tion to that client’s benefit.”**

However, there is some flexibility
with regard to confidentiality:

In limited circumstances, it may be
appropriate for the lawyer to proceed
with the representation when the
clients have agreed, after being prop-
erly informed, that the lawyer will
keep certain information confidential.
For example, the lawyer may reason-
ably conclude that failure to disclose
one client's trade secrets to another
client will not adversely affect repre-
sentation involving a joint venture
between the clients and agree to keep
that information confidential with the

informed consent of both clients.”

In addition to obtaining the
informed consent of the clients, a
lawyer must also “reasonably believe”
that he or she will be able to provide
“competent and diligent representa-
tion” to each client.” The term “reason-
ably believes” means “that the lawyer
believes the matter in question and that
the circumstances are such that the
belief is reasonable.” This is an objec-
tive rather than a subjective standard.™
The lawyer’s representation must be
competent and diligent. Regarding
competence, it is based upon a lawyer’s
“legal knowledge, skill, thoroughness
and preparation.”™ In other words, the
lawyer must reasonably believe that he



or she will be able to provide competent
and diligent representation to each
client based upon his or her legal
knowledge, skill, thoroughness and
preparation.

To summarize, in order for a lawyer
to represent two or more clients in a
business transaction, the lawyer must
first “reasonably believe” that he or she
will be able to provide “competent and
diligent representation” to each client,”
If so, he or she must fuily disclose the
conflict of interest to each client with
an explanation of “the common repre-
sentation and the advantages and risks
involved” in one lawyer representing
multiple clients in one matter.”™ Fach
client must have “reasonably adequate
information about the material risks” of
the joint representation.”” The informa-
tion should include the material and
reasonably foreseeable ways the conflict
could adversely affect the clients’ inter-
ests, including the effect on confiden-
tiatity and the attorney-client privilege.
Finally, the lawyer must confirm the
“informed consent” from each client in
writing.® A lawyer must do the forego-
ing to protect him or herself from vio-
lating Rule of Professional Conduct 1.7.

Form of Joint Representation Letter
A lawyer must advise clients of the
concurrent conflict of interest and con-
firm the informed consent in writing.
Typically, the lawyer advises the clients
in a letter that he or she requests them
to countersign, which will signify their
acknowledgement of the conflict of
interest and their consent to the mult-
ple representation in the matter. The
lawyer may introduce the clients to the
issue by starting the letter as follows:

We have been asked by each of you to
represent both of you in the formation
of a fimited liability company. We are
happy to have the opportunity to rep-
resent you, and appreciate your deci-
sion to retain us in this matter,

The purpose of this letter is to
advise you that when we represent
two or more clients in the same mat-
ter, we are required 1o advise clients of
the existence of a conflict of interest
between them and obtain their con-
sent to allow us to represent them in
the

although both of you have a common

same matter. For example,
interest in forming a successful fimited
liability company, you each may have
different and conflicting interests with
regard to the content and future
impact of the company's operating
agreement.

As long as we believe that the dif-
ferences are minor, or can be resolved
between you, we can represent both
of you in this matter. However, we are
required to chtain your written con-
sent in order for us to represent hoth

of you in this matter,

The lawyer should then address the
advantages and risks involved in the
common representation. For example:

As you know, the obvious advantage
of one attorney representing both of
you in this matter is that you avoid the
cost of invelving two lawyers in the
matter. However, there are also a num-
ber of risks involved.

For example, there may be a lack of
confidentiality. If one of you provides
us with any confidential information
that is relevani to the common inter-
ests of both of you, we will disclose it
to the other so each of you tan make
informed decisions about the matter.
Otherwise, we will not disclose any
confidential Information received
from one of you to the other, and nei-
ther one of you will request us to dis-
close such information of the other.

Further, there may be a waiver of
the attorney-client privilege, If in the
future there is a lawsuit between the
two of you concerning this matter, the

attorney-client privilege may be

unavailable to prevent us from discios-
ing the communications that each of
you made 10 us as your common

fawyers in this matter.

The lawyer should also advise the
clients that the common representation
may end sooner than anticipated if the
lawyer determines that he or she cannot
continue to represent one or both of the
clients in the event of a dispute:

If an actual dispute develops between
you and/or it becomes necessary for us
to take an adverse position on behalf
of one of you against the other, we
may not be able to continue further
representing either of you without a
further waiver from both of you.
Indeed, no such waiver may be possi-
ble or practical, in which case each of
you may be required to obtain the
services of other counsel, Likewise, if
during the matter we believe that we
cannot continue to represent both of
you fairly and effectively, we will have
to withdraw from representing both

of you in this matter.

The lawyer should close the corre-
spondence with a request for the clients
to sign and return the letter acknowl-
edging that they understand the issues
and consent to the common representa-
tion as set forth in the letter:

We ask you to please sign and return
the enclosed copy of this letter
acknowledging the conflict of interest
and consenting to this firm represent-
ing both of you in this matter. Please
contact us if you have any guestions

about the contents of this letter.

Finally, the letter may include the
following language immediately above
the spaces where the clients will coun-
tersign the letter:

We have each read and we each
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understand this letter. We each con-
sent to the firm representing both of
us in this matter in accordance with

the terms of this letter.

A letter such as the one above will
communicate the confiict of interest to
the clients and serve as the vehicle to
obtain the required informed written
consent from the clients.® As an alter-
native to a separate letter, the above lan-
guage may be incorporated into a
retainer agreement between the lawyers
and his or her clients.

Conclusicn

A lawver must identify and deal with
conflicts of interest when presented
with the pleasant circumstance of being
asked by two or more clients sitting on
the same side of the table to represent
them in a business fransaction. The
lawyer must also know how to properly
comumunicate the conflict of interest to
clients and confirm their informed con-
sent in writing to undertake the com-
mon representation.

Endnotes

1. See RPC 1.7¢a). This article does not
address "directly adverse” concur-
rent contflicts of interest under RPC
1.7(ay1), meaning situations where
one lawyer represents multiple
clients on opposite sides of the
same transaction; for example, rep-
resenting both the buyer and the
seller of a business.

2. See RPC L.7(a)(2).

3. Note that the New Jersey Supreme

Court adopted ABA Model Rule 1.7

with some additional language

added to RPC 1.7(b)(1).

Comment 8 to ABA Model Rule 1.7.

Comment 26 to ABA Model Rule 1.7,

See 1 Geoffrey C. Hazard Jr. and W.

Witliam Hodes, The Law of Lawyer-

ing 3rd ed.), §11.14, Hlustration 11-

11, at 11-43.

7. Restatement {Third) of the Law

VIS
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11.
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14.
15.

17.

18.

i9.
20.
21.
22,
23.

24.

Governing Lawyers, §130, Com-
ment (¢}, Hlustration 4 (ALl 20003,
at 360. Obviously, the same con-
cerns are raised and the same analy-
sis is performed regardless of the
type of business entity to be formed
by the clients.

Id.

Id. §121, Comment (c)iii), lustra-
tion 3, at 249,

Hazard and Hodes, §11-14, at 11-41.
Id. §11-14, at 11-43 to 11-44,
Comment 28 to ABA Model Rule
1.7.

RPC 1.7¢(0X1)3-(3).

RPC 1.0¢e).

Comment 18 to ABA Model Rule
1.7,

. Hazard and Hodes, §11-14, at 1139

{emphasis in original).

Comment 30 to ABA Model Rule
1.7.

Comment 31 to ABA Model Rule
1.7. Under RPC 1.6{a), each client
must consent to a lawyer revealing
(i.e., sharing) information with co-
clients. See also A. v. B., 158 N.J. 51,
61 (1999) (suggesting that a lawyer
should have an agreement with his
or her clients addressing the sharing
of confidential information).

Id.

Id.

RPC 1.7(b){2).

RPC 1.0()).

Whitman v. Estate of Whitran, 259
N.J. Super. 256, 263 {(App. Diw
1992} (“In determining reasonable-
ness, the court applies an objective
test and is not bound by [the
lawver's} professed subjective beliefs
concerning the propriety or effect
of his conduct.”),

ABA Model Rule 1.1. As to compe-
tence, the rule as adopted in New
Jersey does not provide much guid-
ance in the context of a concurrent
conflict of interest; thus, the lan-
guage of the ABA Model Rule 1.1
should be foliowed for guidance, See

RPC 1.1 (“A lawyer shall not (a) Han-
dle or neglect a matter entrusted to
the lawyer in such manner that the
lawyer's conduct constitutes gross
negligence. (by Exhibit a pattern of
negligence or negiect in the lawyer’s
handling of legal matters general-
Iv."). As to diligence, see RPC 1.3.
RPC 1.7(b)(2).

RPC 1.7(0)(1).

See restatement, §122(1) & §130.
RPC 1.7(b)(1).

Some parts of this form letter have

25.

26.

27.

28.

29.
been used by the author for years,
other parts have been borrowed and
modified from several sources, prirma-
tily the two noted in this note. Se¢
The M&A Process-A Practical Guide for
the Business Lawyer (ABA 2005),
Appendix 2-A. Chapter 2 of this text,
titled “Managing the Client Relation-
ship and Other Ethical Tssues,”
including the form of engagement
letter for joint representation found
in Appendix 2-A, is available on the
ABA website to members of the Busi-
ness Law Section. They may be found
in the Online Materials Library under
the title “Ethical Issues in M&A Trans-
actions.” See www.abanet.org/bus-
law/home.shiml. A number of similar
tetters for a variety of conflict of inter-
est situations may be found on the
website of William Freivogel, a lawyer
providing advice on legal ethics. See
www.fretvogelonconflicts.com/new_
page_38.htm.
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