Georgetown Spring 2014
 
Employee Benefits and Executive Pay - Securities, Tax, and Governance

Weekly Schedule:
Thursdays 9am to 11am - Room Hotung 6006
 
	Week
	Topic
	Date in 2014

	1
	General Overview
	January 16

	2
	Stock Plans and Awards – Part I
	January 23

	3
	Stock Plans and Awards – Part II
	January 30

	4
	Special Tax Issues
	February 6

	5
	Corporate Governance
	February 13

	6
	Stock Exchange and Shareholder Approval
	February 27

	7
	Securities Law Protection for Employees – Part I
	March 6

	
	SPRING BREAK
	

	8
	Securities Law Protection for Employees – Part II
	

	
	
	March 20
	

	9
	Securities Law Protection for Employees – Part III
	March 27
	

	10
	Special Securities Law Issues
	April 3
	

	11
	Securities-Related Benefits Litigation
	April 10
	

	12
	International Issues
	April 17
	

	13
	Recap and Miscellaneous Issues
	April 24
	



Deadline for Class Papers ……………………………………April 28, 2014 (see possible topics below) -- length to be 2000 to 2500 words as target, inclusive of footnotes.

Description:
This course focuses on the interaction between the U.S. securities laws and the accounting, corporate, labor, and tax issues relating to executive compensation and employee benefits. The course materials include a global stock plan document and related award agreements, for the purpose of providing practical exposure to issues relating to stock options, restricted stock, and other types of equity-based awards. Corporate governance, securities registration and disclosure, securities litigation issues, and the SEC’s “short-swing profits” recovery rule will each receive attention – with the overall goal being to provide an understanding of key securities-related terms, constituencies, and practices that face attorneys specializing in employee benefit matters for private and public companies.

Main Textbook: Tax Management Portfolio 362-4th: Securities Law Aspects of Employee Benefit Plans (abbreviated below as “TM”).

Note: A model global stock plan document and related materials will be used as ongoing source material and to present hypothetical situations.
Class Papers
· Deadline: April 28, 2014
· Word Count: target = 2,000 to 2,500, with no extra credit for longer.
· Grading considerations to equally weigh the following criteria taken from the ERISA award competition sponsored each spring by the American College of Employee Benefits Counsel:
1.     Analysis
2.     Research
3.     Writing
4.     Difficulty
5.     Policy
· Feedback: for papers submitted in Word format, my editorial comments and suggestions -- both as to content and with an eye toward possible publication -- will appear as tracked changes within the paper. After GULC releases final grades for the semester, each student is welcome to send me an email in order to request a copy of my comments.
ITEMIZED AGENDA WITH READING ASSIGNMENTS

Week #1: General Overview
(a) The players and their respective roles
(i) Securities and Exchange Commission
(ii) State securities regulators
(iii) National stock exchanges and other self-regulatory organizations
(iv) Other federal regulators (including the IRS, the Department of Labor, and the Department of the Treasury)
(v) Employees
(vi) Investors (institutional and retail)
(vii) Proxy advisory firms
(viii) The media
(ix) Congress and the Administration
(b) Explain topical structure of course from week to week
(c) “Public” vs. “private” distinction
(i) Securities laws
A. Privately-held companies
(1) Securities Act Rule 701 
(2) State securities (“blue sky”) laws 
B. Public reporting companies
(1) Securities Act requirements - Form S-8
(2) Securities Exchange Act requirements
(3) Investment Company Act requirements
(ii) Other regulatory schemes
(d) Current proposed legislative reforms
Reading Assignment: 
1. "Say on Pay 2014 - Equilar"
2. "U.S. Executive Compensation Litigation: Cannons to the Right . . . and to the Left" (Poerio et al, 5/2013).
3. "Candor for Compensation Committees" (Poerio & Noe, Board Member magazine, Winter 2011).
 
Week #2. Stock Plans and Awards – Part I
(a) The life cycle of an employee stock plan 
(i) Adoption by board of directors
(ii) Shareholder approval
(iii) Grant of awards
A. Grant policies
B. Grant procedures
(iv) Plan amendment and termination
(b) Types of stock and stock-based awards (focus on tax and accounting considerations)
(i) Stock options 
A. Incentive stock options
B. Non-statutory (nonqualified) stock options
(ii) Stock appreciation rights
(iii) Restricted stock 
A. Restricted stock awards
B. Restricted stock units 
(iv) Performance-based awards
A. Performance shares
B. Performance units
(v) Other award types
A. Deferred shares and deferred share units
B. Phantom stock
(vi) Section 423 employee stock purchase plans
Reading Assignment: 
1. The National Center for Employee Ownership (“NCEO”): Stock Option Fact Sheet
2. NCEO: Stock Options and Related Equity Incentives
3. NCEO: Restricted Stock and Direct Stock Purchase Plans
4. Sample Grant Policies - Compare Mantech International (7/31/2010) to Progress Software (3/30/2010)
 
Week #3. Stock Plans and Awards– Part II
(a) Standard employee stock plan
(i) Award types authorized
(ii) Number of shares authorized for issuance
A. Dilution considerations
B. Burn rate considerations
C. Share recycling
(iii) Plan administration
(iv) Eligible participants
(v) General parameters of awards
A. Exercise or purchase price
B. Term of award
C. Vesting requirements
(vi) Termination of employment
(vii) Change in control of company
(viii) Change in capitalization of company
(ix) Termination of plan
b) Standard employee stock award agreement
c) Ancillary plan documents
(i) Plan prospectus
Reading Assignment: 
1. Intel 2011 Restatement of its 2006 Equity Incentive Plan (from S-8 filed 6/24/2011).
2. Intel Form of RSU Award (from 8-K filed 1/26/2011). See Groupon RSU with Notice of Award.
3. Mellon's Form of Stock Option Award. (fyi: Intel's is not as instructive for our purposes).
 
Week #4. Special Tax Issues -- Stock Plans and Awards 
[Continuation of Above – Case Studies to Illustrate]
a) Code Section 409A and Exchanging or modifying outstanding stock awards
(i) Types of amendments
A. Extending term of stock options
B. Modifying vesting provisions
C. Changing stock option exercise price
(1) Option repricing restrictions
(2) Option exchanges
(3) Cancelling “underwater” stock options
(4) Tax and accounting considerations 
D. Amendment of incentive stock options
(ii) Stock option re-pricings
A. Income tax considerations
B. Accounting considerations
C. Securities law considerations (including tender offer issues) 
b) Section 162(m) of the Internal Revenue Code
(i) Purpose of provision
(ii) Individuals covered
(iii) $1 million deduction limit
(iv) Exception for “performance-based compensation”
(v) Recent reform efforts
(vi) Impact of the Emergency Economic Stabilization Act of 2008
c) Sections 280G/4999 of the Internal Revenue Code
(i) Purpose of provisions
(ii) Individuals covered
(iii) Transactions covered
(iv) Determination of whether payment is an “excess parachute payment”
(v) Recent reform efforts
(vi) Impact of the Emergency Economic Stabilization Act of 2008



Reading Assignment:
(1) Apple's Prelim Proxy Statement, filed 12/27/2012, re RSU modification (pages 31-32)
Week #5. Corporate Governance 
a) The board of directors -- see Intel's 2011 Proxy Statement re Board; see Intel's Bylaws
(i) Responsibilities to management
(ii) Responsibilities to shareholders
(iii) Structure, composition, and operation of board 
(iv) Typical board committees -- See Intel's 2011 Proxy Statement/Committees
b) Compensation committee
(i) Governing charter -- See Intel's Comp Comm Charter
(ii) Duties and responsibilities
(iii) Independence of members
(iv) Use of consultants and advisors -- Dodd-Frank §952 adding Exchange Act §10C; see SEC Prop Rules re §10C (Dec. 2011).
c) Director “independence”
(i) Evolution of requirement
(ii) SEC requirements
(iii) Stock exchange requirements -- compare NYSE vs. Nasdaq
(iv) Disclosure of independence and independence determinations
(v) Views of institutional investors and shareholder advocates
A. Majority director elections
B. Shareholder access
C. “Say on Pay”
d) Compensation-related decision-making
(i) Section 162(m) and non-employee directors
(ii) Exchange Act Rule 16b-3 and disinterested directors
(iii) Form 8-K disclosure requirements (with samples discussed)
Reading Assignment: 
1. TM pages A-87 to A-96
2. In re Oracle Derivative Litigation
3. The Aspen Principles: Long-Term Value Creation; Guiding Principles for Corporations and Investors
4. Proxy Solicitors
5. SEC Release 34-56914 (Shareholder Proposals Relating to the Election of Directors)
Week #6. National Stock Exchange and Shareholder Approval Issues 

a) Corporate governance listing requirements 
b) Requirements affecting employee stock plans
(i) Shareholder approval requirement
A. Purpose of requirement
B. NYSE requirement
C. NASDAQ requirement
c) Other shareholder approval requirements
(i) State corporate law
(ii) State securities law
(iii) Incentive stock options
(iv) Section 162(m) exception for “performance-based compensation”
(v) Plan terms arising from shareholder approval challenges (repricings) 
d) The use of ‘evergreen” share replenishment provisions
e) Modifications to employee stock plans and outstanding awards
Reading Assignment: 
1. Shareholder Approval Rules Generally 
2. "Employee Stock Plan Proposals at the Bay Area 150" (Compensia, 9/14/2011).
3. "How to Win the Say on Pay Vote" (Goldstein, Wachtell, Harvard Governance Blog, 12/1/2011).
4. Intel 2011 Proxy Statement - See Proposal 3 re approval of restated 2006 equity incentive plan, and plan as exhibit.
Secondary Reference Materials: 
1. NYSE Corporate Governance Listing Standards, Section 303A.08
2. NASDAQ Stock Market Rules, Rule 4350(i)(1)(A)
3. NASDAQ Interpretive Material 4350-5

Recommendation: begin reading TM pages A-3 to 34 (because it is a lot of material for Week #7).

Week #7. Securities Law Protection for Employees – Part I 
(Poerio away on travel)
a) The Securities Act of 1933
(i) Registration or exemption framework
A. Securities Act objectives: 
(1) Delivery of financial and other significant information concerning securities being offered for public sale; and 
(2) Prohibition of deceit, misrepresentations, and other fraud in the sale of securities
(ii) Registration requirements
A. Purposes of registration:
B. Definition of a “security”
C. Definitions of an “offer” and “sale” 
D. SEC Releases 33-6188 and 33-6281 
(1) Defined benefit plans
(2) Defined contribution plans
(3) Definition of “participation interests”
E. Registration on Form S-8 
(1) Purpose 
(2) Registration statements and prospectuses become public shortly after filing with the SEC
- if filed by U.S. domestic companies, the statements are available on EDGAR
- registration statements are subject to examination for compliance with disclosure requirements
(3) Requirements
- description of the company's properties and business; 
- description of the security to be offered for sale; 
- information about the management of the company; and 
- financial statements certified by independent accountants
(4) Form 11-K updating
(5) Prospectus for an equity compensation plan
(6) Prospectus for a defined benefit or contribution plan
(iii) Exemption requirements
A. Rationale for exemptions from registration
(1) private offerings to a limited number of persons or institutions; 
(2) offerings of limited size; 
(3) intrastate offerings; and 
(4) securities of municipal, state, and federal governments. 
B. Section 4(2)
C. Securities Act Rule 701
D. Other exemptions 
(iv) Resales of securities and Securities Act Rule 144
A. Restricted securities
B. Control securities
b) State securities law registration requirements
Reading assignment:
1. TM Portfolio pages A-3 to A-34 
2. SEC Release 33-6188 (Sections I, IIA, III, VI, and VII) 
3. SEC Release 33-6281 (Sections I, III, and IV)
4. Intel Form S-8 for 2011 Restatement of 2006 Equity Incentive Plan (filed with the SEC 6/24/2011).
Secondary Reference Materials: 
1. Securities Act §§ 2(a)(1), 2(a)(3), 2(a)(10), 2(a)(11), 2(a)(15), 4(2), and 5 
2. Securities Act Rule 144(b), (c), (d)(1), (e), and preliminary note
3. Securities Act Rule 701
4. Form S-8, General Instruction A

Week #8. Securities Law Protection for Employees – Part II 
a) The Securities Exchange Act of 1934
(i) Periodic reporting requirements under Section 13
A. Annual report on Form 10-K
B. Quarterly report on Form 10-Q
C. Current report on Form 8-K
(ii) Proxy delivery requirements under Section 14
A. Purpose of Exchange Act disclosure requirements
(1) Exchange Act governs the disclosure in materials used to solicit shareholders' votes in annual or special meetings held for the election of directors and the approval of other corporate action
(2) This information, contained in proxy materials, must be filed with the SEC in advance of any solicitation to ensure compliance with the disclosure rules 
B. Executive compensation disclosure rules
(1) Compensation Discussion and Analysis
(2) Summary Compensation Table
(3) Other compensation tables
(4) Potential payments upon termination of employment or change in control
(5) Perquisites and other personal benefits 
(iii) Equity compensation plan disclosure under Regulation S-K
(iv) Shareholder proposals
A. Exchange Act Rule 14a-8
(v) Related person disclosure
Reading assignment:
1. TM Portfolio pages A-49 to A-67
Secondary Reference Materials: 
1. Exchange Act §§13(a) and 14(a)
2. Exchange Act Rules 13a-1, 13a-11, 13a-13, 13a-14, 13a-15, 14a-2, 14a-3(a), 14a-5(a), 14a-8, and 14a-9
3. Executive Compensation Disclosure Rules, Chapter 1
4. Item 201(d) of Regulation S-K
5. Form 8-K Instructions, Item 5.02
 
Week #9. Securities Law Protection for Employees – Part III 
a) The Compensation Discussion and Analysis
(i) Overview of executive compensation program and analysis of pay decisions reflected in compensation tables
(ii) Disclosure of incentive compensation arrangements
(iii) Discussion of competitive positioning
(iv) Role of management and compensation consultants in compensation-setting process
(v) Post-employment compensation arrangements
(vi) Equity award grant procedures/risk assessment of incentive compensation arrangements
b) Preparing the executive compensation disclosure
(i) Internal participants
(ii) Role of compensation consultant
(iii) Role of legal counsel
(iv) Role of board of directors and board compensation committee
(v) Significance of the CEO/CFO certification requirements
c) Review of executive compensation disclosure for two contrasting publicly-traded companies 
* For example, Berkshire-Hathaway and General Dynamics
Reading assignment:
1. TM Portfolio pages A-68 to A-85
2. Berkshire-Hathaway 2012 Proxy Statement (filed 3/16/2012)
Secondary Reference Materials: 
1. Item 402 of Regulation S-K
2. SEC Release 33-8732, restating Executive Compensation Disclosure Rules
 
Week #10. Special Securities Law Issues 
a) Insider trading issues
(i) Section 16 
A. Purpose of provision
B. Individuals covered
C. Section 16(a) reporting requirements
D. Section 16(b) “short-swing profits” recovery provision
E. Definition of “beneficial ownership” 
F. Exchange Act Rule 16b-3
(1) Tax-conditioned plans
(2) Acquisitions from the issuer
(3) Dispositions to the issuer
(4) Discretionary transactions
(ii) Section 10(b)
A. Purpose of provision
B. Individuals covered
C. Exchange Act Rule 10b-5 – prohibition on trading on basis of material, nonpublic information
D. Definitions of “material” and “nonpublic”
E. Exchange Act Rule 10b5-1 - clarifies meaning of “on the basis of”
F. Exchange Act Rule 10b5-1(c) trading plans 
(iii) Regulation Blackout Trading Restriction (“BTR”)
A. Purpose of provision
B. Individuals covered
C. Trading prohibition
D. Notification requirement 
b) Beneficial ownership issues
(i) Exchange Act Rules 13D and 13G 
A. Purpose of provision 
B. Definition of “beneficial ownership”
C. Reporting requirements
D. Beneficial ownership disclosure in proxy statement
c) Electronic disclosure issues
(i) Commission’s historic position on the use of electronic media
(ii) Electronic delivery of proxy materials
A. “Notice and access” model
B. “Full set delivery” model
Reading assignment:
1. TM Portfolio pages A-35 to A-47; A-87 to A-89; A-97 to A-99
2. Credit Suisse v. Simmonds, Supreme Court (3/30/2012) re "Moreover, §16’s purpose is fully served by the rules outlined above, under which the limitations period would not expire until two years after a reasonably diligent plaintiff would have 
learned the facts underlying a §16(b) action. The usual equitable-tolling inquiry will thus take account of the 
unavailability of sources of information other than the §16(a) filing. Cf., e.g., ...."
Secondary Reference Materials:
1. Exchange Act §§10(b), 13(d), 13(g), 16(a), and 16(b)
2. Exchange Act Rules 10b-5, 10b5-1(c), 13d-1, 13d-3, and 13d-4
3. SEC Release 34-56135 (Shareholder Choice Regarding Proxy Materials) 
4. SEC Release 34-58288 (Commission Guidance on the Use of Company Web Sites)
5. Sections 101, 102, and 103 of Regulation BTR
 
Week #11. Securities-Related Benefits Litigation 
a) Nature of issue
b) Sources of claims
(i) Corporate waste theory
(ii) Breach of fiduciary duty theory
c) Employer stock drop cases – interplay of ERISA and the federal securities laws
d) Stock option granting abuses
(i) Stock option backdating cases
(ii) Stock option grant timing cases
A. “Spring-loading” 
B. “Bullet dodging”
e) Allegations of excessive compensation
Reading Assignment: 
1. Executive Comp. Litigation - Cases cited under Litigation vs Boards
 
Week #12. International Exec Comp

a) Practices in Europe

b) Practices in Asia

c) Cross-border Issues and Considerations

d) Litigation Risks and Defenses

e) Global Governance – including Say on Pay and Binding Say on Pay

Week #13:  Recap and Other Stock Plan Devices and Issues 
[1st half of class for quick term paper updates by half of class]
a)Performance-based equity awards
(i) Types of performance-based awards
(ii) Design issues
A. Selecting performance metrics
B. Determining performance period
C. Determining level of performance
