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SUPERIOR COURT OF ARIZONA 

COUNTY OF MARICOPA 
 
Peter S. Davis, as Receiver of DenSco 
Investment Corporation, an Arizona 
corporation, 
 

Plaintiff, 
 
v. 
 
Clark Hill PLC, a Michigan limited liability 
company; David G. Beauchamp and Jane 
Doe Beauchamp, husband and wife, 
 

Defendants. 

No. CV2017-013832 
 
 
 
DEFENDANTS’ RESPONSE TO 
PLAINTIFF’S MOTION FOR A 
SANCTIONS FOR LATE 
DISCLOSURE OF THE 
“IRREGULARITIES EMAIL” 
 
  
(Assigned to the Honorable Daniel Martin) 
 

 Plaintiff’s Motion for a Sanction for Late Disclosure of the “Irregularities Email” (the 

“Motion”) gives truth to the adage that to a man with a hammer, everything looks like a nail. 

 We know that Yomtov Menaged is serving a 17-year jail sentence for defrauding 

DenSco out of more than $30 million.  We know that Denny Chittick, DenSco’s principal, 

repeatedly violated his promises to his investors and spent more than a year jeopardizing 

DenSco’s business through reckless lending practices, all without alerting his lawyers to any 

issues.  We know that what the Receiver refers to as the First Fraud was complete by the time 

Chittick finally reached out to Clark Hill’s David Beauchamp in January 2014.  And we know 

Clark Hill had no role in, and was not aware of, the Second Fraud, which Menaged perpetrated 
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on a willing DenSco with the help of his banks from January 2014 until Chittick’s death.   

Nevertheless, Plaintiff asserts, among other things, that Mr. Beauchamp, a lawyer with 

a sterling 35 year track record of providing securities counsel to companies around the State 

and across the Country, (i) counseled DenSco (which had been making regular securities 

disclosures to its investors under Mr. Beauchamp’s guidance for more than a decade) that it 

could raise money without disclosing any of DenSco’s issues with Menaged for some 

indefinite amount of time, (ii) conspired with Menaged and Chittick to harm DenSco and its 

investors, (iii) agreed to sit idly by for two years to allow DenSco time to continue violating 

disclosure laws (notwithstanding the lack of a single communication from Mr. Beauchamp to 

that effect), and then, (iv) after Chittick committed suicide and Chittick’s sister asked for help, 

used that opportunity to purportedly try and cover-up his prior purported cover-up (all while 

providing information to investors, the Receiver, Chittick’s estate, and the Arizona 

Corporation Commission).  Those matters are not at issue here, but as the Court and a jury will 

see, it is a remarkably cynical view of Mr. Beauchamp and his conduct. 

Apparently, that level of cynicism for Clark Hill extends to Clark Hill’s counsel as well.  

The Receiver now accuses undersigned counsel of intentionally withholding unfavorable 

evidence, an accusation he levied for the first time in the Motion, without so much as a phone 

call.  As Clark Hill has argued, and the Court has determined, the Motion and its subject matter 

were covered by the Court’s dispute resolution procedures set forth in its April 4, 2018 Order.  

The Order required that the Receiver first meet-and-confer by phone or in person with Clark 

Hill, then seek guidance from the Court, before burdening the Court with a sanctions motion.  

For whatever reason, the Receiver instead chose to sit on this serious accusation for months, 

before making an oblique reference to a forthcoming demand for sanctions through the 

mediator at the November 25, 2019 mediation, and then filing the instant Motion without any 

attempt to engage counsel.   



 

{00481830.1 } 3 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

 

 

Had the Receiver followed the Court’s protocol, Clark Hill would have explained to 

both the Receiver and the Court, that the untimely production was inadvertent.  See Declaration 

of Marvin Ruth attached as Exhibit A.  The Irregularities Email--a request for advice from in-

house counsel regarding the treatment of firm clients who had invested in DenSco and who 

may seek legal advice after learning about Chittick’s death--was marked privileged during a 

document review that took place prior to the filing of the lawsuit.  After a later review, counsel 

determined the document was not privileged, but unknowingly failed to tag the document in 

its database for production.  Counsel nevertheless proceeded as if the document had been 

produced and provided it to its standard of care expert, which, unfortunately, is how the 

Receiver ultimately learned about it.  Id.  

 Counsel takes its disclosure obligations seriously.  Discovery in this matter has been 

robust, with the parties producing of more than 172,614 documents, totaling more than 357,000 

pages.  Throughout this litigation, we have endeavored to be as timely and transparent with our 

disclosures as possible, and we regret that an oversight delayed production of the email in 

question.  The delay in disclosure, however, was inadvertent, and opposing counsel will suffer 

no prejudice, having had access to the document for more than a year prior to trial.  Had the 

Receiver required or requested additional discovery as a result of the Irregularities Email, that 

is something that could have been discussed during the required meet-and-confer.  Based on 

the Receiver’s Motion, however, even those remedial measures are unnecessary.  Instead, the 

Receiver has taken this opportunity to influence the Court’s perception of the case by smearing 

counsels’ credibility and arguing the merits of the Receiver’s legal position (i.e., whether Clark 

Hill terminated DenSco as a securities client or not).   

Bottom line, where the lack of disclosure was inadvertent and there is no prejudice, 

there are no grounds for sanctions.  The Court should reject the Receiver’s request to instruct 

the jury that counsel failed to timely disclose the information, an instruction that would imbue 

an otherwise unremarkable email with far more significance than it deserves.  If the 
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Irregularities Email is truly “devastating” to Clark Hill’s case, as the Receiver asserts, then the 

jury will be able to reach that conclusion on its own.         

I. The late disclosure was inadvertent. 

The Receiver asserts, based on a scant evidence, that both Clark Hill and counsel have 

engaged in a pattern of intentional discovery abuse.  The record reflects otherwise. 
 

A. Clark Hill produces hard copy of DenSco file to Receiver; the 
“irregularities email” was not part of the file. 

On August 29, 2016, shortly after his appointment, the Receiver requested from Clark 

Hill “the entire contents of your firm’s attorneys’ files relating to the representation of DenSco, 

paid for directly by the [sic] DenSco or by others.”  Mot., Exh. 5 at 4.   As many attorneys do, 

David Beauchamp, the lead lawyer for DenSco, kept those files in hardcopy.  On October 13, 

2016 (a mere six weeks after the request was made), Clark Hill produced exactly what the 

Receiver requested.  It handed over six bankers boxes of DenSco files to the Receiver.  Mot., 

Exh. 6.  Those documents were produced after Clark Hill’s local general counsel, Mark 

Sifferman, directed Mr. Beauchamp to “have all the DenSco files gathered, and I went through 

them.”  Exh. B, Sifferman Depo. Tr. at 89:5-14.  While the Receiver suggests that this 

production may somehow have been intentionally incomplete, the production included all 

attorney-client communications placed in the file, notes of attorney-client telephone 

communications, notes of communications with Menaged, research memos, draft and final 

forbearance agreements, draft private offering memoranda, and post-suicide investor 

communications, among other things, for all of the DenSco matters in Clark Hill’s possession, 

including the Business Wind Down file Clark Hill opened after Mr. Chittick’s death.  Mot. at 

Exh. 6. 

That this production of the DenSco files did not include the Irregularities Email is not 

noteworthy, nor does it evidence a “larger pattern…of trying to shield harmful information 

from disclosure.”  Critically, at the time the Receiver made his initial demand for Clark Hill’s 
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DenSco files the Receiver had not yet hired special counsel to investigate claims against Clark 

Hill.  The Receiver had not yet issued any reports suggesting he was investigating claims 

against Clark Hill.  There was no accusation from the Receiver that Clark Hill had not 

terminated DenSco, or that Mr. Beauchamp counseled his client to break the law, or that Mr. 

Beauchamp’s post-suicide communications to DenSco investors were actually an attempt to 

shield Clark Hill from further investigation.  It would be more than six months before the 

Receiver hired Osborn Maledon as special counsel, and more than a year before Osborn 

Maledon filed a Complaint against Clark Hill.1 

In other words, there was no reason for Clark Hill to make a conscious determination, 

one way or the other, that an email from David Beauchamp to its in-house counsel should have 

made its way into the Business Wind Down file and been produced in response to the 

Receiver’s inquiry.  Nor was there any reason for Clark Hill to immediately conduct an 

expensive and exhaustive electronic search of every document that may have somehow related 

to DenSco.  The suggestion that Clark Hill sought to hide a document to protect against claims, 

and to avoid undermining defenses, that neither the Receiver nor Clark Hill would raise for 

more than a year, lacks any factual or evidentiary basis whatsoever.  Clark Hill gathered up its 

files related to its representation of DenSco, and provided it to the Receiver.  No one at Clark 

Hill hid anything.   
 

  

                                              
1 Clark Hill was aware that Chittick had levied what counsel for the Chittick estate described 
as “wild allegations” in various suicide letters, wherein Mr. Chittick attempted to cast blame 
for DenSco’s demise on everyone but himself.  Those include allegations that (a) Chittick had 
disclosed, and his investors had blessed, his reckless practices of lending money directly to his 
borrowers and devoting significant amounts of DenSco’s portfolio to loans to Menaged 
(categorically untrue), (b) Chittick had risked his own money to try and save the company 
(categorically untrue--Chittick actually looted millions from the company), and (c) his lawyers 
abandoned 35 years of experience and professional conduct and counseled Chittick that he 
could put off making securities disclosures indefinitely (untrue, and the subject of this 
litigation).     
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B. Undersigned counsel inadvertently produces the Irregularities Email later 
than intended, and in a more confusing fashion than intended. 

 
1. Before the Receiver files his complaint, Clark Hill reviews the 

Irregularities Email and marks it privileged. 

On June 22, 2017, after Osborn Maledon had been appointed as special counsel, but 

before a complaint had been filed, the Receiver asked undersigned counsel to supplement the 

production to include all electronic communications.  In response, Clark Hill engaged in the 

massive undertaking of gathering all the emails of the relevant Clark Hill custodians, 

conducting searches on those documents, and then producing those documents to the Receiver 

on a rolling basis.  The Receiver dismissively asserts “Defendants produced various additional 

documents” in response to the demand for supplementation.  That is an understatement.  

Between June 22, 2017, the date of the demand, and October 16, 2017, the date the Receiver 

filed his complaint, counsel produced more than 13,000 pages of documents from Clark Hill’s 

electronic files. 

The Irregularities Email was first loaded into Clark Hill’s database on August 14, 2017.  

In the email, Mr. Beauchamp (i) wrote to his managing partner, Darrell Davis, and his associate 

general counsel, Mark Sifferman, (ii) informed them of Mr. Chittick’s suicide, (iii) explained 

that investors in DenSco were “likely to start calling when the word gets out” about Denny’s 

death, (iv) noted that some of those investors may be firm clients, and (v) asked “is there 

something I should do to set up internal procedures at the firm.”  See Mot. at Exh. 1.  On its 

face, the email appears to seek legal guidance from the firm’s associate general counsel 

regarding the manner in which the firm should handle both the death of a sole proprietor client, 

and the potential inquiries from that company’s investors, who may also be firm clients.  

Consequently, the email was marked as privileged on August 29, 2017.2  

                                              
2 Notably, at this time, the Receiver had not yet filed a complaint, had not yet alleged that Mr. 
Beauchamp’s post-suicide conduct was somehow actionable, and had not yet alleged that Clark 
Hill had failed to terminate DenSco as a client.  In fact, the Receiver did not start setting forth 
the theory that Clark Hill never terminated DenSco in order to aid and abet Chittick’s breaches 
of fiduciary duty until he submitted his 3rd Supplemental Disclosure Statement in May 2018. 
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2. Clark Hill determines Irregularities Email is not privileged, neglects 
to re-tag the document in the database for production. 

In August 2018, Clark Hill did a secondary review of various documents, including the 

Irregularities Email. Internal records make clear that questions were raised at this time whether 

the document was in fact privileged.  It also clear from the record that (a) the document was 

tagged as “Responsive” on August 16, 2018, although the “Privilege” tag remained but that (b) 

at some point thereafter, undersigned counsel treated the document as if it were no longer 

privileged and as if it had been produced, notwithstanding that the Privilege tag was never 

removed in the database (and thus, the document was not swept up in any subsequent 

productions).  Counsel is unable to reconstruct the precise timeline as to when it determined 

that the Irregularities Email was not privileged, but counsel marked the document as potentially 

relevant to Clark Hill’s expert witnesses, and it was ultimately one of hundreds of documents 

provided to standard of care expert Scott Rhodes.  At the time, counsel was under the mistaken 

impression that all of the documents it was reviewing and producing to its experts had been 

disclosed to opposing counsel; at no point did counsel provide its experts with materials it had 

deemed privileged. 
 

3. Clark Hill produces the Irregularities Email after it is identified in 
the Rhodes expert report 

 The Rhodes expert report identified documents on which he relied by document 

number.  On April 25, 2019, after Clark Hill produced the Rhodes expert report, Osborn 

Maledon pointed out that many of the documents identified in the report were identified by a 

DOCID number, not a Bates number, and asked that Clark Hill identify those documents by 

Bates Number.   

 The lack of a proper bates number for various documents was not surprising, because 

the Receiver had repeatedly produced documents without bates numbers.  For example, on 

March 18, 2018, the Receiver provided Clark Hill with over 96,000 documents totaling more 

than 330,000 pages without Bates numbers.  Those documents largely (if not entirely) 
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consisted of email communications from Chittick and Menaged’s electronic devices.  When 

Clark Hill loaded those documents into its database, they were each assigned a generic DOCID 

prefix.  This was the only identifier used for those documents until March 15, 2019, when 

Clark Hill reproduced all of those documents back to the Receiver with Bates stamps to 

indicate the source of the document.  In the interim, however, documents identified solely with 

a DOCID number were provided to experts and used in depositions.  Consequently, the fact 

that a document had a DOCID number (rather than a proper Bates Stamp), was not itself a red 

flag that the document had not been produced.  Furthermore, undersigned counsel had hired a 

new paralegal, Tim Pompa, in November 2018, who was then assigned to this matter.  Mr. 

Pompa believed that most, if not all, DOCID labeled docs had either been produced or were 

already in Plaintiff’s possession, based on the mistaken belief that those documents had 

previously been provided to Clark Hill by the Receiver.    

Clark Hill responded to the Receiver’s request the very next day.  Clark Hill provided a 

chart cross-referencing each DOCID labeled document listed in the Rhodes report to include 

the corresponding Bates number.  See Mot. at Exh. 14.  Three documents did not appear to 

have a corresponding bates number, including the Irregularities Email.  Given the prevalence 

of the DOCID numbers and the desire to get the information into the Receiver’s hands, counsel 

did not pay particular attention to the fact that the Irregularities Email did not already have a 

separate Bates number.  Instead, Clark Hill immediately Bates labeled and produced a copy of 

each of those three documents.   

Contrary to the Receiver’s suggestion, counsel did not hide the Irregularities Email in 

an avalanche of other documents.  Instead, Mr. Pompa highlighted the document in the cover 

email and included the document in a separate production the day after the Receiver requested 

the information.  Id.  As Mr. Pompa stated in his cover letter to opposing counsel, “in the event 

[the three bolded] documents are not in your possession, we have shared them via secure file 
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transfer link.” Mot. at Exh.   14.  The link contained only those three documents, including the 

Irregularities Email.   

This Irregularities Email was, therefore, in the Receiver’s possession seven months 

before the Receiver first drew attention to it in a November 2019 mediation, eight months 

before filing this Motion, and six months before the October 18, 2019 discovery cut-off.   
 

II. The “Irregularities Email” does not deserve the significance the Receiver seeks to 
attribute to it. 

The Receiver repeatedly asserts that Clark Hill’s termination of DenSco as a securities 

client is a post-receivership lie conjured up by Mr. Beauchamp.  Through that prism, the 

Receiver then views every communication involving Mr. Beauchamp that does not mention 

termination as proof of the fact it did not happen.  The Motion is largely an attempt to rehash 

the Receiver’s views on that issue. 

Contrary to the Receiver’s argument, however, the record amply supports the fact that 

Clark Hill terminated DenSco in May 2014. For one, the fact of termination is corroborated by 

Clark Hill partner Daniel Schenck, who worked on the DenSco forbearance agreement with 

Mr. Beauchamp in early 2014 when Mr. Schenck was an associate.   Mr. Schenck testified that 

Mr. Beauchamp informed him, sometime after Mr. Schenck produced a draft private offering 

memorandum for Mr. Chittick to review, that (a) Clark Hill had terminated DenSco as a 

securities client because Mr. Chittick refused to provide disclosures to his investors, (b) Mr. 

Chittick was seeking new securities counsel, and that (c) Clark Hill would consequently 

finalize the Forbearance Agreement to allow for an orderly transition of the file to new counsel, 

which is why Clark Hill performed limited clean-up work on the agreement in June and July 

2014.   Exh. C, Schenck Depo. Tr. at 111:5-113:23, 115:11-20. 

The termination is also evidenced by Clark Hill’s legal invoices, which reflect 

substantial securities work before the mid-May termination (over 23 hours by both Mr. 

Beauchamp and Mr. Schenck the first two weeks in May) and no work thereafter, except for 
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the cleanup work on the forbearance agreement Mr. Schenck acknowledged.  Further, and 

directly contrary to the purported existence of an attorney-client relationship, there are no 

phone calls, text messages, or emails between Mr. Beauchamp and Mr. Chittick from summer 

of 2014 until early 2016. 3  At that point, DenSco re-engaged Clark Hill to represent the 

company with respect to an audit by the Arizona Department of Financial Institutions 

(“AFDI”) to determine if DenSco needed to be licensed as a mortgage broker.  See Exh. D, 

Defendants Initial Disclosure Statement at 15-16.  This was a task that Clark Hill had 

previously performed many times for DenSco.   

Further, given that lack of communication, there is no evidence, and the Receiver has 

not alleged otherwise, that Clark Hill was privy to DenSco’s financial situation after finalizing 

the Forbearance Agreement, or that Clark Hill had any insight into, or awareness of, DenSco’s 

business with Menaged.  In fact, the Receiver has acknowledged, as he must, that Clark Hill 

had no knowledge of the Second Fraud.  In this context, the Irregularities Email takes on even 

less significance.  

Nevertheless, the Receiver asserts that the email gives lie to Clark Hill’s assertion that 

it terminated DenSco as a securities client, in a manner that is “devastating to Clark Hill’s 

defense.”  Hardly. First, the Receiver exclaims that Beauchamp “confirmed in the email that, 

as of July 2016, DenSco was a ‘client.’”  Mot. at 4.  The Receiver did not need the Irregularities 

Email for that. Clark Hill has admitted it since the onset of the litigation.  In its very first 

March 9, 2018 Disclosure Statement, Clark Hill made clear that in March 2016, almost two 

years after Clark Hill had terminated DenSco, Clark Hill was re-engaged by DenSco with 

                                              
3 The only exception is an email that Mr. Beauchamp sent to Mr. Chittick in March 2015 asking 
to Mr. Chittick to meet for lunch.  The meaning of that email is, of course, disputed.  But the 
Receiver has so frequently and misleadingly quoted from this email that Clark Hill attaches 
the entire email hereto for the Court’s consideration as Exh. E.   The email does not suggest 
that Mr. Beauchamp was still DenSco’s lawyer at the time, nor does it suggest that Mr. 
Beauchamp was checking in on DenSco for securities disclosure purposes.  
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respect to the AFDI audit.  See Exh. D.  Clark Hill’s production of firm invoices also made 

clear that it continued to work on this matter for DenSco into June 2016.  

 The Receiver then argues that because Mr. Beauchamp did not mention termination 

when asked if the fund had an “irregularities,” that this is proof that there was no termination.  

That ignores all context.  Mr. Beauchamp had no insight into DenSco’s business after finalizing 

the Forbearance Agreement more than two years earlier, and had no knowledge of DenSco’s 

subsequent business with Menaged, let alone the Second Fraud.  There is no evidence to the 

contrary.  As such, it is not surprising that Mr. Beauchamp would state that he was “not…aware 

of” any “irregularities” with the DenSco fund (in an email sent the very day he found out about 

the suicide), because Mr. Beauchamp was not aware of the state of DenSco’s business at that 

time at all.       

In short, the Irregularities Email does not deserve the significance the Receiver seeks to 

attribute to it.  The requested sanctions, however, would imbue the document with unwarranted 

significance.   
 

III. There is no basis for sanctions under the Rules of Civil Procedure or relevant 
case law. 

Ariz. R. C. P. 37(c)(1) expressly makes prejudice to the opposing party a key element 

in determining whether a sanction is warranted.  Here, as the Receiver himself acknowledges, 

“the Receiver now has the email and may use it at trial.”  Mot. at 9.  The Receiver may use the 

document to cross-examine Clark Hill’s witnesses, and the Receiver’s experts are free to rely 

on the document in presenting their opinions.  Further, the Receiver will have had the email 

for more than a year before trial, and had ample opportunity to conduct additional discovery if 

such discovery was warranted by the Irregularities Email.  The Receiver did not seek such 

additional discovery.   

The sanctions rules also expressly provide that the Court must find that the offending 

party acted with intent.   Rule 37(g), incorporated into 37(c)(1) by reference, requires that the 



 

{00481830.1 } 12 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

 

 

Court make a “finding that the party acted with intent to deprive another party of the 

information” before it can issue sanctions.  Rule 37(d) likewise allows a court to impose 

appropriate sanctions, but only “[i]f a party or attorney knowingly fails to make a timely 

disclosure of damaging or unfavorable information required under Rule 26.1…”   Again, here, 

undersigned counsel initially concluded that the Irregularities Email was privileged.  That 

determination was reasonable and made in good faith.  Counsel then subsequently determined 

that it was not sufficiently clear that Mr. Beauchamp was seeking legal advice to render the 

communications privileged, yet failed to properly tag the document such that it would timely 

be disclosed.  

Consequently, where the Receiver will be able to prosecute his case without any 

prejudice, and make use of a document whose late disclosure was inadvertent, there are no 

grounds for sanctions.  Newman v. GHS Osteopathic, Inc., 60 F.3d 153, 156 (3rd. Cir.1995) 

(concluding that sanctions were not warranted where there was no bad faith, and the party 

seeking sanctions had access to the undisclosed information “well before trial”); Hirpa v. IHC 

Hospitals, Inc., 149 F.Supp.2d 1289, 1294 (D. Utah 2001) (finding that a failure to disclose is 

“harmless when there is no prejudice to the party entitled to the disclosure”); In re Frank 

Santora Equip. Corp., 256 B.R. 354, 369 (Bankr. E.D.N.Y. 2000) (concluding that there was 

a genuine dispute as to whether the relevance of the undisclosed evidence could have been 

ascertained earlier in the proceedings, and that there was no prejudice as a result of the untimely 

disclosure). 

IV. Conclusion 

In light of the argument above, Clark Hill, Mr. Beauchamp, and undersigned counsel 

respectfully request that the Court deny the Motion.   
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DATED this 29th day of January, 2020. 
 
 

COPPERSMITH BROCKELMAN PLC 
  
 
By:  /s/  Marvin C. Ruth  

John E. DeWulf 
Marvin C. Ruth 
Vidula U. Patki 
2800 North Central Avenue, Suite 1900 
Phoenix, Arizona  85004 
Attorneys for Defendants 

 
ORIGINAL E-FILED and a copy served 
via AZTurboCourt and mailed this 29th day of January, 2020 to: 
 
Colin F. Campbell, Esq. 
Geoffrey M. T. Sturr, Esq. 
Joseph Roth, Esq. 
Joshua M. Whitaker, Esq. 
OSBORN MALEDON, P.A. 
2929 N. Central Ave., Suite 2100 
Phoenix, AZ  85012-2793 
ccampbell@omlaw.com 
gsturr@omlaw.com 
jroth@omlaw.com 
jwhitaker@omlaw.com 
Attorneys for Plaintiff 
 
 
 
/s/  Verna Colwell  
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